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PT{FT?ATORY  NOTE  TO  VOLUME  II 

xiiat  a,  luruj.  which  has  been  "through  the  fire"  may  not 
be  so  accurate  as  many,  the  accuracy  of  which  has  been  not 
questioned,  is  a  mere  truism.  That  some  question  has  been 
raised  as  to  the  sufficiency  of  a  legal  document  suggests  that 
it  has  imperfections  which  make  it  a  poor  precedent  to  follow. 
Nevertheless,  the  busy  practitioner  must  perforce  feel  a  sense 
of  security  in  following,  in  his  practice,  a  pleading  or  other 
document  which  has  the  seal  of  approval  of  the  very  court 
to  which  he  appeals  to  protect  the  interests  of  his  client, 
„ij.u  _v  +1--,..-,  T[pr^..  ]~i^  other  documents  of  a  similar  nature  on 
■  r  i,  '.'1)  :vj  •;  .  a  with  such  perfection  and  nicety  as 
to  be  beyond  attack,  but  which  have  not  received  the  seal  of 
judicial  approval.  In  this  second  volume,  I  believe,  are  gath- 
ered a  larger  number  of  such  precedents  from  recent  cases 
than  were  ever  before  presented  in  the  same  space.  The 
Appellate  Division  of  the  Supreme  Com-t  is  now  the  final 
arbiter  as  to  most  questions  of  practice,  and  these  precedents  / 
have  been  drawn  largely  from  the  decisions  of  that  branch  c/ 
the  coizrt  in  the  various  departments,  although  a  casual  e'^ 
amination  will  show  many  taken  from  the  decisions  of  '^^ 
Court  of  Appeals.  / 

No  one  who  has  not  attempted  the  task  can  have  fj  I'eauz- 

ing  sense  of  the  time  and  patience  required  for  ty  (collection 

and  arrangement  of  such  material.    This  is  tb/*^^v  excuse 

which  can  be  offered  for  the  delay  in  publishes  this  volume. 

Great  pains  have  been  taken  to  have  th&^^ements  of  law 
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accurate.  The  index  has  been  the  subject  of  particular  solici- 
tude, as  much  of  the  value  of  such  a  work  is  dependent  thereon. 
It  is  sincerely  hoped  that  it  will  be  found  to  be  an  easy  key  to 
the  contents  of  the  two  volumes.  The  recent  cases  and  late 
statutes  which  have  been  published  while  the  work  was  going 
through  the  press  have  been  noted  in  the  index  where  they 
modify  the  text. 

In  presenting  such  a  work  to  critical  readers,  I  trust  that 
the  imperfections  and  errors,  which  must  necessarily  have 
crept  in  here  and  there,  will  be  overlooked  with  the  broad- 
minded  indulgence  and  charity  that  characterize  the  mem- 
bers of  the  liberal  profession  to  which  the  book  is  dedicated. 

Sixty  Wall  Street, 
New  York,  Nov.  1,  1907. 

H.  B.  Bradbury. 
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ment of  receiver,  1156. 

Form;  order  confirming  referee's 
report  and  appointing  receiver,  1157. 

Form;  order  appointing  receiver 
and  for  reference  to  nominate  suit- 
able person  as  receiver,  1157. 

Form;  order  of  reference  appoint- 
ing receiver  in  creditor's  suit,  1158. 


§  713,  subd.  1.    Receiver,  1074. 

Receiver;  affidavit  on  motion; 
mortgage  foreclosure,  1121. 

Form;  receiver;  affidavit  to  pro- 
cure new  appointment  of  receiver 
against  owner  of  equity  of  redemp- 
tion, 1105. 

Form;  affidavit  on  motion  for  re- 
ceiver; action  to  annul  agreement, 
1108. 

Form;  receiver's  clause  in  mort- 
gage, 1112. 

Form;  order  appointing  receiver; 
action  declaring  conveyance  void, 
etc.,  1134. 

§  713,  subd.  2.  Form;  receiver;  or- 
der to  show  cause;  action  to  compel 
transfer,  1100. 

Form;  affidavit  used  on  motion  to 
secure  appointment,  1111. 

Form;  order  appointing  receiver; 
action  compelling  transfer  of  corpo- 
ration stock,  1135. 

§  713,  subd.  3.  Sufficiency  of  se- 
curity; pending  appeal,  1062,  1074, 
1077. 

Form;  affidavit  on  motion  for  re- 
ceiver; mortgage  foreclosure,  1117. 

§  714.  Receiver;  provisional  rem- 
edy, 1073,  1074. 

Notice  of  application  for  appoint- 
ment of  receiver,  1098. 

Form;  order  to  show  cause  why 
receiver  should  not  be  appointed, 
1100. 

§  714,  subd.  1.  Form;  notice  of  ap- 
plication for  appointment  of  receiver 
after  judgment,  1099. 

§  715.  Security;  bond,  1063,  1078. 

Receiver  to  file  bond,  1129. 
■    Surety   must   have  notice   of   ac- 
counting, 1167,  1173. 

Form;  bond  of  receiver,  1169. 
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§§  721-727.  Amending  a  judgment, 
2123. 

§  723.  Notice  of  trial,  1901. 

Notice  of  trial;  amending  plead- 
ings, 1902. 

Note  of  issue;  amendments,  1906, 
note. 

Calendar  practice,  1913. 

Form;  order  amending  order  nunc 
pro  tunc,  1153. 

§  724.  Service  of  papers;  effect  if 
done  by  mail,  1772. 

§  767.  Order  of  reference;  clerk's 
entry,  1929. 

§  769.  Motion  for  reference;  where 
made,  1043. 

§  779.  Judgment  not  to  be  entered 
on  an  order  awarding  costs,  2004. 

Stay  for  nonpayment  of  costs, 
2013,  2014. 

§§  780  et  seq.  Form;  deposition  de 
bene  esse;  affidavit  to  procure  order, 
1678. 

§  784.  Appeal  by  heir,  etc.,  2153, 
note. 

§  785.  Form;  order  allowing  appeal 
to  be  taken  by  heir,  devisee  or  per- 
sonal representative,  2152. 

§  789.  Preference,  1909. 

§  790.  Preference,  1909. 

§§  790-793.  Preference;  court  in 
which  motion  should  be  made,  1912. 

§  791,  and  subdivisions.  Prefer- 
ence, 1908,  1909,  1909,  note,  1910. 

§  791,  subd.  13.  Preference;  action 
for  separation,  1910,  note. 


§  792.  Preference,  1910. 

§  793.  Note  of  issue;  preference, 
1905,  1909,  1910. 

Preference;  order,  1912. 

§  796.  Form;  affidavit  of  personal 
service  of  notice  or  other  paper  in  an 
action  on  party  or  attorney,  1772. 

§§796-802.  Service  of  papers, 
1770. 

§  797,  subd.  1.  Service  of  papers; 
lamp-post  letter-box,  1771,  note. 

Form;  affidavit  of  service  by  mail 
of  a  paper  in  an  action  upon  party  or 
attorney,  1773. 

§  797,  subd.  2.  Service  of  papers 
on  person  in  charge  of  office,  1771. 

Form;  affidavit  of  service  upon  at- 
torney, during  his  absence  from  office, 
1773. 

§  797,  subd.  4.  Form;  affidavit  of 
service  of  paper  upon  a  party  at  his 
residence,  1774. 

§  798.  Service  of  papers;  effect  if 
done  by  mail,  1772. 

Notice  of  trial,  1901. 

Notice  of  trial;  time  of  service, 
1903. 

§  800.  Form;  affidavit  of  service  on 
county  clerk  for  nonresident  party, 
1774. 

§  802.  Service  of  papers;  order  for 
inspection,  1771. 

§§  803  et  seq.  Discovery  and  in- 
spection, 1667. 

Distinction  between  inspection  and 
examination  before  trial,  1680. 

Form;  petition  for  inspection,  1708. 
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Form;  order  for  inspection,  1710. 
Form;    order;    discovery   and    in- 
spection, 1712. 

§§  803-809.  Discovery  and  inspec- 
tion, 1701. 

§  805.  Discovery  and  inspection; 
the  petition,  1705. 

§  807.  Reference,  1914,  note. 

Form;  certificate  of  inspection  by 
referee,  1713. 

Form;  discovery  and  inspection; 
order  on  retm'n  of  order  to  show 
cause,  1713. 

§  808.  Discovery  and  inspection; 
punishment  for  failure  to  comply 
with  order,  1701. 

§  811.  Executions;  waste;  sureties 
on  undertaking  to  supersede  war- 
rant, 2053. 

§  816.  Form;  order  amending  order 
nunc  pro  tunc,  1153. 

§  817.  Form;  affidavit  to  move  for 
consolidation  of  actions,  1779. 

Form;  order  consolidating  actions, 
1779. 

§  818.  Form;  order  consolidating 
actions,  1779. 

§  819.  Consolidating  actions,  1779, 
note. 

Form;  notice  by  plaintiff  of  con- 
solidation of  actions,  1780. 

§  820.  Interpleader  by  motion, 
1635. 

Interpleader;  savings  bank,  1643. 

Interpleader  by  motion,  1650. 

Interpleader;  City  Court  of  New 
York,  1653. 

Form;  affidavit  on  riiotion  to  inter- 


plead claimant  as  defendant,  general 
form,  1654. 

Form;  notice  of  motion  for  inter- 
pleader, 1659. 

Form;  order  interpleading  claimant 
and  discharging  defendant;  general 
form,  1660. 

Form;  order  to  show  cause  why  in- 
terpleader should  not  be  granted, 
1660. 

§  821.  Dismissal;  delay  in  serving 
codefendants,  1761. 

Form;  order  dismissing  the  com- 
plaint for  neglect  to  serve  summons 
upon  some  of  the  defendants,  1764. 

§  822.  Dismissal  of  case  for  failure 
to  prosecute,  1760. 

Form;  affidavit  on  motion  to  dis- 
miss complaint  for  failure  to  proceed 
in  the  cause,  1763. 

Form;  order  dismissing  complaint 
for  failure  to  proceed  in  action,  1764. 

§  823.  Form;  notice  of  motion  for 
trial  of  issues  by  jury,  1990. 

Form;  order  for  trial  of  issues  by 
jury,  1990. 

Form;  special  issues;  order  refer- 
ring to  referee  their  settlement,  1991. 

Form;  special  issues;  report  of  ref- 
eree settling  them  and  also  questions 
to  be  tried,  1992. 

§  827.  Reference  as  to  receiver, 
1081, 1914,  note,  1920,  note. 

Who  may  be  appointed  referee, 
1126. 

Form;  receiver;  notice  of  motion 
for  reference  to  appoint  or  nominate, 
1102,  1103. 

Form;  order  of  reference  appoint- 
ing receiver,  1154. 

Form;  summons  to  attend  refer- 
ence appointing  receiver,  1155. 

Form;  proposal  of  names  to  referee, 
1155. 
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Form;  referee's  report  of  appoint- 
ment of  receiver,  1156. 

Form;  order  confirming  referee's 
report  and  appointing  receiver,  1157. 

Form;  order  appointing  receiver 
and  for  reference  to  nominate  suitable 
person  as  receiver,  1157. 

§  829.  Deposition  taken  without 
the  State;  competency  of  witness, 
1722. 

§  836.  Reference,  1914,  note. 

§  854.  Form;  affidavit  to  procure 
warrant  to  apprehend  defaulting  wit- 
ness, 1996. 

§  855.  Form;  affidavit  to  procure 
warrant  to  apprehend  defaulting  wit- 
ness, 1996. 

Form;  warrant  for  apprehension  of 
defaulting  witness,  1996. 

§  856.  Examination  before  trial; 
punishing  witness,  1688. 

§  857.  Examination  before  trial; 
punishing  witness,  1688. 

Form;  warrant  for  apprehension  of 
defaulting  witness,  1996. 

§858.  Examination  before  trial; 
punishing  witness,  1688. 

§  864.  Affidavit  to  be  made  by  wit- 
ness to  prevent  arrest,  1999,  note. 

Form;  affidavit  to  be  made  by  wit- 
ness, on  request  of  sheriff,  to  prevent 
arrest,  1999. 

§§870,  et  seq.  Depositions,  1664, 
1667,  1688. 

Examination  to  frame  pleading, 
1668, 1668,  note. 

Party  taking  his  own  testimony  by 
deposition,  1675. 


Deposition  de  bene  esse;  the  appli- 
cation, 1675. 

Examination  before  trial,  1679. 

Distinction  between  inspection  and 
examination  before  trial,  1680. 

Form;  affidavit  on  motion  for  ex- 
amination to  frame  a  complaint  be- 
fore action  brought,  1671. 

Form;  affidavit  on  motion  for  ex- 
amination of  party,  after  action 
brought,  to  secure  information  to 
frame  a  pleading,  1672. 

Form;  order  for  examination  of 
proposed  party  to  secure  facts  on 
which  to  frame  a  complaint,  1673. 

Form;  order  for  examination  of  de- 
fendant before  trial  after  motion  to 
vacate  has  been  denied,  1698. 

§§870-886.  Form;  affidavit  on 
which  order  for  examination  of  de- 
fendant before  trial  was  based,  1693. 

Form;  order  for  examination  of  de- 
fendant before  trial,  1697. 

§  872.  Examination  before  trial, 
1679. 

Examination  before  trial;  the  affi- 
davit, 1682. 

Examination  before  trial;  the  mo- 
tion papers,  1685. 

Physical  examination  of  plaintiff  in 
negligence  action,  1689. 

Form;  affidavit  to  obtain  order  for 
examination  of  a  party  in  a  pending 
action;  general  form,  1691. 

§  872,  subd.  5.  Examination  of  a 
party  at  his  own  instance,  1674. 

§872,  subd.  6.  Examination  to 
frame  pleading,  1665. 

Affidavit  for  examination  to  frame 
pleading,  1671,  note. 


§  872,    subd. 
books,  1683. 


7.      Production    of 
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§  873.  Examination  before  trial, 
1679. 

Examination  before  trial;  to  whom 
application  made,  1682. 

Physical  examination  of  plaintiff 
in  negligence  action,  1689, 1689,  note. 

Form;  order  for  examination  of 
party  before  trial,  1696. 

Form;  order  for  examination  of 
person  who  expects  to  be  a  party  to 
an  action,  1697. 

§§,873  et  seq.  Reference,  1914, 
note. 

§  874.  Examination  before  trial; 
service  of  affidavit  and  order,  1682. 

Examination  before  trial;  service 
of  order,  1686. 

Examination  before  trial;  witness 
fees,  1687. 

§  875.  Deposition  de  bene  ease;  no- 
tice to  defendant,  1677. 

Examination  before  trial;  service 
of  papers,  1682. 

Examination  before  trial;  service 
of  order,  1686. 

§  876.  Examination  before  trial; 
punishing  witness,  1688. 

Forrn;  affidavit  of  service  of  order 
for  examination  of  party,  etc.,  1699. 

§  877.  Examination  before  trial; 
person  in  jail,  1688. 

Deposition  when  witness  is  in  jail, 
1696,  note. 

§  879.  Deposition  when  witness  is 
in  jail,  1696,  note. 

Foi?n>  stipulation  for  taking  of 
deposition,  1696. 

§  880.  Examination  before  trial; 
objections  to  questions,  1683. 

Examination  before  trial;  rele- 
vancy of  questions,  1688. 


Deposition  taken  without  the  State; 
filing,  1721. 

Form;. deposition  of  party,  or  ex- 
pected party,  and  return  by  judge  or 
referee,  1700. 

§  882.  Examination  before  trial, 
1689. 

When  codefendant  is  an  adverse 
party,  1689. 

§  883.  Deposition  de  bene  esse;  ob- 
jection to  question,  1677. 

Examination  before  trial;  rele- 
vancy of  questions,  1688. 

§  885.  Contempt;  deposition  of  a 
witness,  1874. 

Reference,  1914,  note. 

Reference;  contempt  proceedings, 
1920. 

§  886.  Examination  before  trial; 
where  held,  1687. 

§  887.  Deposition  of  party's  ad- 
versary, 1667. 

Form;  deposition  without  the 
State;  affidavit  to  obtain  commis- 
sion, 1723. 

Form;  commission  to  examine  wit- 
ness out  of  the  State,  1726. 

§§887-913.  Deposition  taken  out 
of  the  State  to  be  used  in  the  State, 
1714. 

§  888,  subd.  1.  Form;  deposition 
taken  without  the  State;  affidavit  for 
commission  in  case  of  default,  1724. 

§  888,  subd.  2.  Deposition  taken 
without  the  State;  affidavit  for  com- 
mission, 1724. 

§888,  subd.  3.  Form;  deposition 
taken  without  the  State;  affidavit  for 
commission,  1725. 
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§  888,  subd.  4.  Deposition  de  bene 
esse,  1667. 

Form;  deposition  taken  without 
the  State;  affidavit  for  commission, 
1725. 

§  888,  subd.  5.  Deposition  of  wit- 
ness without  the  State,  1667. 

Deposition  of  party's  adversary, 
1667. 

Form;  deposition  without  the 
State;  affidavit  to  obtain  commis- 
sion, 1723. 

Form;  commission  to  examine  wit- 
ness out  of  the  State,  1726. 

§  889.  Deposition  taken  without 
the  State;  granted  on  terms,  1726, 
note. 

Form;  notice  of  motion  for  com- 
mission, to  be  taken  without  the 
State,  1725. 

Form;  deposition  without  the 
State;   order  for  commission,   1726. 

§  891.  Deposition  taken  out  of  the 
State  to  be  used  in  the  State;  the  in- 
terrogatories, 1717. 

Form;  deposition  without  the 
State;  interrogatories  to  be  annexed 
to  commission,  1727. 

Form;  cross-interrogatories,   1727. 

§  892.  Form;  deposition  without 
the  State;  interrogatories  to  be  an- 
nexed to  commission,  1727. 

Form;  cross-interrogatories,   1727. 

§  893.  Deposition  taken  out  of  the 
State  to  be  used  in  the  State,  1720. 

Form;  deposition  without  the 
State;  order  for  commission  to  ex- 
amine, wholly  or  partly,  on  oral 
questions,  1728. 

Form;  affidavit  to  procure  open 
commission,  etc.,  1729. 

Form;  commission  to  examine  wit- 
nesses, partly  or  wholly,  on  oral 
questions,  1729. 
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§  894.  Form;  deposition  without 
the  State;  affidavit  to  procure  open 
commission,  etc.,  1729. 

Form;  order  for  open  commission, 
etc.,  1729. 

Form;  open  commission  to  exam- 
ine witness,  1730. 

§  895.  Deposition  taken  out  of  the 
State  to  be  used  in  the  State;  non- 
resident party  a  witness  in  his  own 
behalf,  1718. 

Open  commission,  1721. 

§  896.  Form;  deposition  without 
the  State;  notice  of  examinatioaupon 
oral  questions,  etc.,  1730. 

§  897.  Form;  open  commission  to 
examine  witness,  1730. 

§  899.  Form;  notice  of  examina- 
tion upon  oral  questions,  etc.,  1730. 

§  901.  Deposition  without  the 
State;  directions  for  executing  com- 
niission,  1727. 

§  902.  Deposition  without  the 
State;  directions  for  executing  com- 
mission, 1727. 

§  904.  Form;  affidavit  of  agent  by 
whom  commission  is  returned,  1730. 

§  905.  Form;  deposition  taken  with- 
but  the  State;  affidavit  of  agent  by 
whom  commission  is  returned,  1730. 

§  908.  Form;  deposition  without 
the  State;  stipulation  that  commis- 
sion issue,  1731. 

§  910.  Form;  notice  of  motion  for 
suppression,  1732. 

Form;  order  for  suppression,  1732. 

§  911.  Competency  of  testimony, 
1723. 
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§  912.  Foreign  language,  1718. 

Form;  affidavit  for  commission 
where  witness  does  not  understand 
English,  1733. 

Form;  order  for  commission  where 
witness  does  not  understand  English, 
1733. 

§  913.  Form;  letters  rogatory,  1733. 

§  914.  Deposition  taken  in  the 
State;  power,  1734. 

§§  914^919.  Deposition  taken  with- 
in the  State;  power,  1734. 

Form;  notice  of  taking  deposition 
in  this  State  under  laws  of  Connecti- 
cut, 1737. 

Form;  petition  for  suhpaena  duces 
tecum  under  commission  from  a,  for- 
eign State,  1738. 

Form;  subpoena  duces  tecum  to 
compel  witness  to  attend  under  a 
deposition  from  another  State,  1741. 

§  915.  Deposition  taken  in  the 
State;  power,  1734. 

Subposna  duces  tecum,  1735. 
The  petition,  1737. 

§  964.  Demurrer;  raises  issue  of  law, 
1987. 

§  968.  Reference,  1914,  note. 

Form;  notice  of  motion  to  set 
aside  a  regular  judgment  entered  by 
default,  2131. 

§  970.  Form;  notice  of  motion  for 
trial  of  issues  by  jury,  1990. 

Form;  order  for  trial  of  issues  by 
jury,  1990. 

Form;  special  issues;  order  refer- 
ring to  referee  their  settlement,  1991. 

Form;  special  issues;  report  of  ref- 
eree settling  them  and  also  issues  to 
be  tried,  1992. 

§  974.  Defendant  entitled  to  jury 


trial;    mortgage    foreclosure    action, 
1989. 

§  977.  ?Jotice  of  trial,  1901. 

Joinder  of  issue  before  service  of 
notice  of  trial,  1901. 

Notice  of  trial;  when  case  not 
reached,  1904. 

Note  of  issue,  1905. 

Note  of  issue;  time,  1906. 

Calendar  practice,  1912. 

Form;  note  of  issue,  1907. 

§  979.  Examination  before  trial; 
person  in  jail,  1688. 

Calendar  practice,  1913. 

§  980.  Notice  of  trial,  1901. 

§§  982,  et  seq.  Change  of  venue, 
1955. 

§  986.  Demand  for  change  of  venue. 
1097. 

Changing  place  of  trial,  when  mo- 
tion to  be  made,  1958. 

Form;  demand  by  defendant  for 
change  of  place  of  trial  to  proper 
county,  1958. 

Form;  consent  by  plaintiff's  attor- 
ney to  change  place  of  trial  to  proper 
county,  1959. 

Form;  affidavit  to  change  place  of 
trial  to  proper  county  after  demand, 
1959. 

Form;  notice  of  motion  to  change 
place  of  trial  with  stay  of  proceed- 
ings, 1960. 

Form;  order  to  show  cause  why 
place  of  trial  should  not  be  changed 
with  stay  of  proceedings,  1961. 

Form;  affidavit  to  prevent  change 
of  place  of  trial,  1961 . 

Form;  order  chan^ng  place  of 
trial,  1962. 

§  987.  Form;  affidavit  to  procure 
change  of  place  of  trial  for  conven- 
ience of  witnesses,  1959. 
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Form;  notice  of  motion  to  change 
place  of  trial  with  stay  of  proceed- 
ings, 1960. 

Form;  order  to  show  cause  why 
place  of  trial  should  not  be  changed 
with  stay  of  proceedings,  1961. 

Form;  affidavit  to  prevent  change 
of  place  of  trial ,  1 96 1 . 

Form;  order  changing  place  of 
trial,  1962. 

§  987,  subd.  2.  Change  of  place  of 
trial,  reasons  for,  1956. 

Form;  affidavit  to  change  place  of 
trial  to  secure  an  impartial  trial,  1960. 

§  987,  subd.  3.  Change  of  place  of 
trial;  reasons  for,  1955. 

§  991.  Form;  deposition  without 
the  State;  notice  of  settlement  of  in- 
terrogatories, 1728. 

§  994.  Form;  appeals;  exceptions  to 
ruling  of  court  or  referee,  2151. 

§  997.  Referee  must  settle  case  on 
appeal,  1935. 

Form;  case  (with  or  without  ex- 
ceptions) on  appeal,  2170. 

Form;  appeals;  amendments  pro- 
posed to  case  or  exceptions,  2173. 

Form;  appeals;  notice  of  settle- 
ment of  case,  2173. 

§  998.  New  trial  on  the  ground  of 
surprise;  case  need  not  be  made, 
2174. 

Form;  affidavit  to  move  for  new 
trial  on  the  ground  of  surprise,  2174. 

§  1001.  Form;  affidavit  to  move  for 
new  trial  on  the  ground  of  surprise, 
2174. 

Form;  appeals;  order  granting  or 
denjrihg  motion  for  a  new  trial,  2174. 

Form;  appeals;  notice  of  motion  for 
a  new  trial,  2174. 


§  1002.  Form;  appeals;  notice  of 
motion  for  a  new  trial,  2174. 

Form;  order  granting  or  denying 
motion  for  a  new  trial,  2174. 

Form;  affidavit  to  move  for  new 
trial  on  the  ground  of  surprise,  2174. 

§  1005.  Form;  affidavit  to  move  for 
new  trial  on  the  ground  of  newly  dis- 
covered evidence,  2175. 

Form;  order  for  time  to  prepare 
case  with  stay  of  proceedings,  2176. 

§  1010.  Form;  decision  of  judge  on 
trial  by  the  court,  1988. 

Form;  order  of  court  upon  trial  of 
issue  of  law,  1988. 

§  1011.  Reference  by  consent,  1917. 

New  referee,  when  he  must  be  ap- 
pointed, 1922. 

Reference  by  consent,  1922. 

Reference;  the  order,  1929. 

Form;  stipulation  referring  action, 
1923. 

Form;  order  appointing  referee 
pursuant  to  stipulation,  1935. 

§§  1011,  et  seq.  Reference,  1914, 
note. 

§  1012.  Reference  by  consent,  1917. 

§  1013.  Reference,  1914,  note,  1916, 
note,  1920,  note. 

Reference;  long  account,  1918. 

Reference;  New  York  City  Court, 
1920. 

Compulsory  reference,  1922. 

Reference;  the  order,  1929. 

Form;  affidavit  to  oppose  motion 
for  reference,  1924. 

Form;  affidavit  to  move  for  com- 
pulsory reference,  1924. 

Form;  notice  of  motion  for  refer- 
ence, 1924. 

Form;  order  of  reference  where  ex- 
amination of  long  account  is  involved, 
1935. 
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§  1015.  Reference,  1914,  note,  1920, 
note. 

Reference;  question  of  fact,  not  on 
pleadings,  1919. 

§  1016.  Form;  oath  of  referee,  1937. 
Form;    waiver    of   referee's   oath, 
1937. 

§  1018.  Notice  of  trial,  1901. 

Referee  may  punish  for  contempt, 
1935. 

Form;  attachment  against  a  wit- 
ness for  not  obeying  a  subpoena, 
1995. 

§  1019.  Terminating  reference, 
1931,  note. 

Costs  on  a  reference,  1932. 

Form;  referee's  report  on  trial  of 
issues  of  fact,  1937. 

§  1021.  Form;  report  of  referee  on 
trial  of  demurrer,  1938. 

Form;  order  of  court  upon  trial  of 
issue  of  law,  1988. 

§  1022.  Annulment  action;  the  de- 
cision, 1614. 

Terminating  reference,  1931,  note. 

Report  of  referee;  when  insuffi- 
cient, 1931,  note. 

Referee's  report  must  state  sepa- 
rately facts  and  conclusions,  1937, 
note. 

Trial  court  to  state  separately 
factg  and  conclusions,  1987. 

Form;  referee's  report  on  trial  of 
issues  of  fact,  1937. 

Form;  decision  of  judge  on  trial  by 
the  court,  1988. 

§  1023.  Form;  requests  to  court  or 
referee  to  find  upon  facts  and  law, 
1936. 

§1024.  Qualifications  of  referee, 
1921. 


§§  1027-1078.  Drawing  jury,  1964. 

§  1063.  Form;  notice  of  motion  for 
struck  jury,  1965. 

Form;  order  for  striking  special 
jury,  1965. 

§  1064.  Form;  notice  of  striking  a 
special  jury  when  ordered  by  the 
court,  1965. 

§  1065.  Form;  coimty  clerk  or  com- 
missioner's certificate,  and  list  of 
special  jurors,  1966. 

§  1070.  Form;  notice  by  the  sheriff, 
who  is  directed  to  summon  foreign 
jury^  1966. 

Form;  order  for  foreign  jury,  1966. 

§§  1079-1125.  Drawing  jury,  1964. 

§  1088.  Referee's  fees  on  foreclos- 
ure in  New  York  county,  1933. 

§  1119.  Discontinuance  by  com- 
missioners of  jurors  in  action  for  fine, 
1765,  note. 

§§  1126-1162.  Drawing  jury,  1964. 

§§  1163-1180.  Drawing  jury,  1964. 

§§  1167-1171.  Drawing  jury;  rea^ 
sons  for  challenge,  1964. 

§  1175.  Drawing  jury;  number  of 
challenges  allowed,  1964. 

§§  1181-1189.  Trials;  receiving  ver- 
dict, 1983. 

§1185.  Form;  clerk's  minutes  of 
trial,  upon  verdict,  subject  to  the 
opinion  of  the  court,  1984. 

§1187.  Reserving  motion  to  dis- 
miss until  verdict  of  jury  is  reached, 
1985. 
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§  1189.  Form;  clerk's  minutes  of 
trial,  1984. 

§  1200.  Form;  final  judgment  for 
plaintiff;  general  form,  for  recovery 
of  money,  2084. 

§§1200,  etc.  Form;  final  judg- 
ment, general  form,  other  than  upon 
default,  for  general  relief,  2085. 

§  1205.  Judgments;  orders  of  sever- 
ance, 2077. 

Form;  order  of  severance  of  an  ac- 
tion against  several  defendants,  1780. 

§  1212.  Form;  affidavit  of  default 
on  motion  for  judgment,  2075. 

Form;  final  judgment  upon  default 
of  defendant  in  actions  specified  in 
§  420  of  Code  Civ.  Pro.,  2076. 

§  1214.  Form;  affidavit  of  default 
on  m^otion  for  judgment,  2075. 

Form;  order  for  judgment  on  ap- 
plication to  court  or  judge,  2077. 

§  1215.  Reference,  1914,  note. 

Judgment  on  reference;  default, 
1932. 

Judgments;  service  by  publica- 
tion; where  damages  must  be  ascer- 
tained by  writ  of  inquiry,  2081,  note. 

Form;  order  for  judgment  on  ap- 
plication to  court  or  judge,  2077. 

Form;  writ  of  inquiry,  2078. 

Form;  inquisition  on  writ  of  in- 
quiry, 2078. 

Form;  judgment  upon  application 
to  the  court  or  judge  on  default, 
2080. 

§  1216.  Reference,  1914,  note. 

Reference,  on  application  for  judg- 
ment, after  service  by  publication, 
etc.;  where  plaintiff  is  nonresident, 
etc.,  2081,  note. 

Form;  order  of  reference,  on  appli- 


cation for  judgment,  after  service  by 
publication,  etc.,  2080. 

Form;  affidavit  on  motion  for  judg- 
ment, after  service  by  publication, 
2081. 

Form;  undertaking  on  application 
for  judgment  where  summons  is 
served  by  publication,  etc.,  2082. 

Form;  referee's  report  on  applica^ 
tion  for  judgment,  after  service  by 
publication,  2082. 

Form;  judgment,  where  summons 
served  by  publication,  etc.,  2083. 

Form;  order  for  judgment,  in  case 
of  service  by  publication,  etc.,  2083. 

§  1217.  Motion  for  judgment,  after 
service  by  publication;  if  attachment 
has  been  issued,  2081,  note. 

§  1219,  Reference,  1915,  note. 

Judgments  on  default;  notice, 
2077,  note. 

Form;  notice  of  application  to  the 
court  or  judge  for  judgment  on  de- 
fault, 2076. 

J^orm;  notice  of  assessment  of  dam- 
ages by  the  clerk  on  default,  2076. 

Form;  judgments;  notice  of  assess- 
ment, computation,  etc.,  by  referee, 
2079. 

Form;  notice  of  execution  of  writ 
of  inquiry,  2079. 

Form;  demand  by  defendant  of 
notice  of  execution  of  reference  or 
writ  of  inquiry,  2079. 

§  1220.  Form;  order  of  severance 
of  action  into  two  or  more  actions, 
1780. 

§  1222.  Form;  order  for  final  judg- 
ment upon  demurrer,  where  decision 
does  not  direct  final  judgment,  2091. 

Form;  final  judgment  upon  de- 
murrer, 2092. 

§  1228.  Judgment  on  reference, 
1932,  note. 
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Form;  judgment  upon  report  of 
referee,  or  decision  of  court,  on  trial 
of  issues,  2092. 

§  1229.  Judgment  on  reference, 
matrimonial  action,  1932. 

Form;  notice  of  motion  for  con- 
firmation of  report  of  referee,  etc.,  in 
action  for  divorce,  where  wife  is 
plaintiff,  1953. 

§  1231.  Form;  interlocutory  judg- 
ment upon  decision  of  demurrer, 
2090. 

Form;  final  judgment  apon  de- 
murrer, 2092. 

§1237.  What  a  judgment  should 
contain,  2122. 

§  1238.  What  a  judgment  should 
contain,  2122. 

§  1241,  subd.  4.  Contempt;  en- 
forcing judgment,  1867,  note. 

§  1242.  Reference;  New  York  City 
Court,  1920. 

§  1252.  Form;  notice  of  levy  upon 
real  property  or  chattel  real,  after 
ten  years  from  time  of  filing  judg- 
ment roll,  2127. 

§  1256.  Form;  affidavit  on  motion 
to  exempt  real  property  from  lien  of 
judgment  pending  appeal,  2128. 

Form;  notice  of  motion  for  order 
exempting  real  property,  etc.,  from 
the  lien  of  judgment  pending  appeal, 
2128. 

Form;  order  suspending  lien  of 
judgment  upon  appeal,  2129. 

§  1260.  Form;  satisfaction  of  judg- 
ment, 2125. 

§  1268.  Form;  notice  of  motion  for 


cancellation  and  discharge  of  judg- 
ment, after  discharge  of  debtor  in 
bankruptcy,  2126. 

Form;  affidavit  on  motion  for  can- 
cellation of  judgment,  after  dis- 
charge in  bankruptcy,  2126. 

§  1279.  Relief  not  given,  923. 

§  1281.  Submission  of  controversy, 
917. 

§  1282.  Form;  notice  of  motion  to 
set  aside  a  final  judgment  for  irregu- 
larity, 2130. 

§  1283.  Form;  notice  of  motion  to 
set  aside  judgment  for  error  in  fact, 
2131. 

§  1289.  Form;  order  to  show  cause 
why  judgment  should  not  be  set 
aside,  etc.,  2131. 

§  1292.  Form;  order  setting  aside 
judgment,  etc.,  and  directing  restitu- 
tion, 2132. 

§  1296.  Appeals;  substitution  of 
executor,  2153. 

§  1297.  Appeals;  substitution  of 
executor,  2153,  note. 

Form;  affidavit  to  procure  order  of 
substitution  of  executor,  etc.,  where 
adverse  party  has  died  before  appeal 
was  taken,  2153. 

Form;  order  substituting  executor, 
etc.,  of  deceased  party  as  respondent 
on  appeal,  where  adverse  party  has 
died  before  appeal  was  taken,  2154. 

§  1298.  Form;  affidavit  to  procure 
order  to  show  cause  why  judgment 
etc.,  should  not  be  reversed,  etc., 
2154. 

Form;  order  to  show  cause  why 
judgment,   etc.,   should  .not   be   re- 
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versed,  etc.,  where  party  to  appeal 
dies  and  order  of  substitution  is  not 
made  within  three  months  after  such 
death,  2165. 

Form;  order  on  return  of  order  to 
show  cause  why  judgment,  etc., 
should  not  be  reversed,  etc.,  2155. 

§1299.  Form;  affidavit  to  obtain 
order  substituting  representative  of 
deceased  party  to  appeal,  2156. 

Form;  order  substituting  repre- 
sentative of  deceased  party  to  ap- 
peal, 2156. 

§  1300.  Form;  notice  of  appeal 
from  final  judgment  or  order,  2156. 

Form;  notice  of  appeal  from 
judge's  order,  2157. 

Form;  notice  of  appeal  to  the  Court 
of  Appeals;  general  form,  2157. 

Form;  notice  of  appeal  to  Court 
of  Appeals  from  order  granting  new 
trial,  2158. 

§  1302.  Form;  affidavit  on  applica- 
tion to  serve  notice  of  appeal  where 
attorney  is  dead  and  respondent  can- 
not be  found  in  the  State,  2159. 

Form;  order  directing  as  to  manner 
of  service  of  notice  of  appeal  upon 
respondent,  where  he  cannot  be  found 
in  the  State,  2159. 

§  1304.  Form;  appeals;  order  va- 
cating judge's  order  on  proof  of  non- 
compliance with  order  directing  it  to 
be  entered,  2160. 

Form;  appeal;  affidavit  to  procure 
order  for  entering  of  order  made  by 
judge  out  of  court,  2160. 

Form;  appeals;  order  that  judge's 
order  made  out  of  court  be  entered, 
2160. 

§1305.  Form;  waiver  of  security 
on  appeal,  2161. 


§  1306.  Form;  notice  of  deposit  in 
lieu  of  undertaking  on  appeal,  2161. 

§  1308.  Form;  appeals;  order  for 
new  undertaking  where  sureties  have 
become  insolvent,  2161. 

Form;  notice  of  motion  that  ap- 
pellant file  new  undertaking,  2162. 

§  1309.  Form;  notice  to  appellant's 
attorney  of  entry  of  judgment  or  or- 
der of  affirmance,  before  suit  on  un- 
dertaking, 2167. 

§1311.  Form;  affidavit  to  obtain 
order  discharging  levy  under  execu- 
tion, where  appeal  has  been  taken  and 
security  given,  2168. 

Form;  notice  of  motion  to  dis- 
charge levy  under  execution,  where 
appeal  has  been  taken  and  security 
given,  2168. 

Form;  order  discharging  levy  un- 
der execution,  where  appeal  Jias  been 
taken  and  security  given,  2169. 

§  1317.  Form;  notice  of  motion  to 
dismiss  appeal,  2176. 

Form;  order  dismissing  appeal  on 
.motion,  2176. 

Form;  order  on  decision  of  appeal 
from  order,  2177. 

Form;  order  affirming,  reversing, 
or  modifying  judgment  on  appeal, 
2177. 

Form;  judgment  of  affirniance  on 
appeal,  2178. 

Form;  judgment  of  reversal  on  ap- 
peal, with  order  of  restitution,  2179. 

Form;  judgment  dismissing  appeal, 
2179. 

Form;  order  of  Supreme  Court  upon 
remittitur  from  Court  of  Appeals, 
affirming  judgment,  2182. 

Form;  judgment  upon  remittitur 
from  Court  of  Appeals  affirming  judg- 
ment, 2182. 
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§  1323.  Lis  pendens;  cancellation 
on  giving  undertaking,  1743. 

Restitution  when  judgment  is  re- 
versed, 2178,  note. 

§  1325.  Form;  appeals;  notice  of 
entry  of  order  to  limit  time  to  appeal 
therefrom  to  Court  of  Appeals,  2151. 

§  1326.  Form;  appeals;  undertak- 
ing to  stay  proceedings  on  appeal 
from  judgment  or  order,  directing 
the  payment  of  money,  2162. 

§  1327.  Form;  appeals;  undertak- 
ing to  stay  proceedings  upon  appeal 
from  judgment  or  order  directing  the 
payment  of  money,  2162. 

Form;  undertaking  on  appeal  from 
judgment  or  order,  directing  the  pay- 
ment of  money  in  fixed  installments, 
2163. 

§  1328.  Form;  undertaking  on  ap- 
peal from  judgment  or  order  for  re- 
covery of  a  chattel  or  assignment  or 
delivery  of  property,  2164. 

§  1329.  Form;  undertaking  on  ap- 
peal from  judgment  (or  order)  for 
recovery  of  a  chattel  or  assignment 
or  delivery  of  property,  2164. 

§  1331.  Form;  undertaking  on  ap- 
peal from  judgment  of  foreclosure 
and  sale,  2164. 

Form;  undertaking  on  appeal  from 
judgment  or  order  for  the  possession 
of  real  property,  etc.,  2164. 

§  1335.  Reference;  New  York  City 
Court,  1920. 

Appeals;  allowance  by  judge  of 
sureties  after  justification,  2167,  note. 

Forms;  notice  of  exception  to 
sureties  in  undertaking  on  appeal, 
2166. 


Form;  notice  of  justificatioh  of 
sureties  in  undertaking  given  on  ap^ 
peal,  2166. 

Form;  appeals;  notice  of  allowahce 
of  sureties,  2167. 

Form;  appeals;  allowance  by  judge 
of  sureties  after  justification,  2167. 

§  1343.  Form;  notice  of  entry  of 
judgment  or  order  to  limit  time  for 
appeal,  2151. 

Form;  undertaking  on  appeal  from 
order,  directing  payment  of  money, 
with  stay,  when  security  is  requiired 
by  the  court,  2167. 

Form;  affidavit  to  obtain  stay  of 
proceedings  upon  appeal  from  order, 
etc.,  2169. 

Form;  notice  of  motion  for  stay  of 
proceedings  on  appeal  from  order, 
etc.,  2169. 

Form;  order  staying  proceedings 
upon  appeal  from  order,  etc.,  2170. 

§  1346.  Notice  of  appeal,  where  ap- 
peal is  taken  on  law  and  facts,  2156, 
note. 

§  1348.  Form;  notice  of  appeal 
from  judge's  order,  2157. 

,  §  1351.  Limiting  time  for  appeal, 
2151,  note. 

Form;  notice  of  entry  of  judgment 
or  order  to  limit  time  for  appeal, 
2151. 

Form;  undertaking  on  appeal  from 
order  directing  payment  of  money 
with  stay,  when  security  is  reqiured 
by  the  court,  2167. 

Form;  affidavit  to  obtain  stay  of 
proceedings  upon  appeal  from  order, 
etc.,  2169. 

Form;  notice  of  motion  for  stay  of 
proceedings  on  appeal  from  order, 
etc.,  2169. 

Form;  order  staying  proceedings 
upon  appeal  from  order,  etc.,  2170. 


TABLE    OF   CODE   CITATIONS. 


XXV 


§  1353.  Form;  case  (with  or  with- 
out exceptions)  on  appeal,  2170. 

§  1356.  Form;  notice  of  appeal 
from  order  made  in  special  proceed- 
ing, 2158. 

§  1359.  Notice  to  set  time  for  ap- 
peal rmming,  2158,  note. 

§  1360.  Appeals  in  special  proceed- 
ings, 2158,  note. 

§  1362.  Requirements  of  execution 
against  sheriff,  2027,  note. 

Form;  order  directing  issue  of  exe- 
cution against  sheriff  to  person  other 
than  coroner,  2027. 

Form;  condition  of  bond  of  person 
to  whom  execution  against  sheriff  is 
directed,  2027. 

Form;  execution  against  property, 
2028. 

Form;  clerk's  certificate  of  filing 
bond  by  party  to  whom  execution 
against  sheriff  is  to  be  directed,  2028. 

Form;  execution  against  property 
on  judgment  of  justice  of  the  peace, 
docketed  with  county  clerk,  2029. 

§  1364.  Form;  execution  against 
property,  2028. 

Form;  execution  against  the  per- 
son, 2033. 

Form;  execution  for  the  delivery 
of  possession  of  real  property,  or  a 
chattel,  with  damages,  2034. 

§  1366.  Execution  on  judgment  for 
necessaries;  when  to  be  returned, 
2074. 

Form;  execution  against  property, 
2028. 

§  1367.  Form;  execution  against 
property  on  judgment  of  justice  of 
the  peace,  docketed  with  county 
clerk,  2029. 


§  1369.    Form;    execution    against 
property,  2028. 


§  1370.  Execution 
resident,  2030. 
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§1370,  subd.  1.  Form;  execution 
against  property,  where  warrant  of 
attachment  has  been  levied  by  sheriff, 
2029. 

§1370,  subd.  2.  Form;  execution 
against  pi^operty,  where  warrant  of 
attachment  has  been  levied  by  sheriff, 
2029. 

§  1371.  Form;  execution  against 
real  or  personal  property  in  the  hands 
of  an  executor,  etc.,  2030. 

Form;  indorsement  on  execution 
against  property,  2031. 


§1372.    Form; 
the  person,  2033. 


execution    against 


§  1373.  Form;  execution  for  the  de- 
livery of  possession  of  real  property, 
or  a  chattel,  with  damages,  2034. 

§  1378.  Form;  affidavit  on  motion 
for  leave  to  issue  execution,  2034. 

Form;  order  to  show  cause  why 
execution  should  not  issue,  2035. 

Form;  notice  of  motion  for  leave  to 
issue  execution,  2035. 

Form;  order  granting  leave  to  issue 
execution,  2036. 

§  1380.  Form;  notice  of  motion  for 
leave  to  issue  execution  against  prop- 
erty of  deceased  judgment  debtor, 
2036. 

Form;  affidavit  on  motion  for  leave 
to  issue  execution  against  property  of 
deceased  judgment  debtor,  2036. 

Form;  order  of  court  granting  leave 
to  issue  execution  against  property  of 
deceased  judgment  debtor,  2037. 
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Form;  decree  of  surrogate's  court 
granting  leave  to  issue  execution, 
2038. 

Form;  petition  to  surrogate's  court 
for  leave  to  issue  execution  against 
property  of  deceased  judgment  debt- 
or, 2038. 

§  1383.  Form;  indorsement  upon 
execution  against  the  survivors  of 
several  judgment  debtors,  2039. 

§  1388.  Execution;  designation  of 
person  to  act  for  sheriff,  2040,  note. 

Form;  order  appointing  person  to 
proceed  upon  execution  where  the 
sheriff  is  dead  and  there  is  no  under- 
sheriff,  2039. 

§  1391.  A  new  remedy  given  by 
amendments  thereto,  2069,  note. 

Execution  for  necessaries;  what 
application  must  show,  2070,  note. 

Execution  on  judgment  for  neces- 
saries, 2074,  note. 

Form;  executions;  affidavit  on  ap- 
plication for  permission  to  issue  ex- 
ecution against  salary,  etc.,  2069. 

Form;  execution;  order  that  execu- 
tion issue  as  against  salary  or  income 
from  a  trust  fund  on  a  judgment  for 
necessaries,  etc.,  2072. 

Form;  execution  against  salary, 
trust  fund,  etc.,  on  judgment  for  nec- 
essaries, 2073. 

§  1396.  Exempting  burial  lot  from 
execution,  2040,  note. 

Form;  notice  to  exempt  burial  lot 
from  execution,  2040. 

§  1397.  Form;  executions;  notice  of 
homestead  exemption,  2040. 

§  1398.  Form;  executions;  notice  of 
homestead  exemption,  2040. 

§  1404.  Form;  executions;  notice 
canceling  exemption,  2040. 


§  1405.  Receiver's  lien  when  execu- 
tion has  not  been  issued,  1094. 

§  1413.  Form;  affidavit  on  applica- 
tion for  order  discharging  personal 
property  of  fu-m  from  levy,  2041. 

Form;  notice  of  motion  for  release 
from  levy  of  personal  property  of 
partnership,  2041. 

Form;  executions;  order  releasing 
personal  property  of  partnership, 
2042. 

Form;  executions;  order  to  show 
cause  why  property  of  partnership 
should  not  be  released  from  levy, 
2042. 

Form;  executions;  order  on  return 
of  order  to  show  cause  why  partner- 
ship property  should  not  be  released, 
2043. 

§  1414.  Form;  executions;  iinder- 
taking  to  obtain  release  of  partner- 
ship property,  2043. 

§  1419.  Executions;  undertaking  to 
prevent  relinquishment  of  levy  upon 
property,  2044,  note. 

Executions;  inquisition  of  jury 
upon  claim  to  property  levied  upon, 
2044,  note. 

Form;  executions;  inquisition  of 
jury  upon  claim  to  property  levied 
upon,  2043. 

Form;  executions;  undertaking  to 
prevent  relinquishment  of  levy  upon 
property,  after  inquisition  by  sher- 
iff's jury,  2044. 

§  1421.  Form;  executions;  affidavit 
to  move  for  substitution  of  indemni- 
tors for  sheriff,  2045. 

Form;  executions;  order  substitut- 
ing indemnitors  as  defendants  in  place 
of  sheriff,  2046. 

§  1422.  Executions;  substitution  of 
indemnitors  as  defendants  in  place  of 
sheriff,  2046,  note. 
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Form;  executions;  affidavit  to  move 
for  substitution  of  indemnitors  for 
sheriff,  2045. 

§  1424.  Form;  executions;  order 
when  indemnity  related  to  a  part 
only  of  the  property  levied  upon, 
2046. 

§  1425.  Form;  executions;  order 
where  action  is  brought  against  the 
sheriff  and  the  indemnitors,  etc., 
2047. 

§  1427.  Form;  executions;  notice 
by  sheriff  to  indemnitors  of  com- 
mencement of  action,  2047. 

§  1429.  Form;  executions;  notice  of 
sale  of  personal  property  by  sheriff 
under  execution,  2048. 

§  1433.  Form;  executions;  direc- 
tion to  be  indorsed  on  execution 
issued  to  comity  where  mortgaged 
property  is  situated,  where  judgment 
is  for  debt  secured  by  mortgage,  2048. 

§  1434.  Form;  executions;  notice  of 
sale  by  sheriff  of  real  estate  under 
execution,  2048. 

§  1438.  Form;  executions;  sheriff's 
certificate  of  sale  of  real  property, 
2049. 

§  1441.  Executions;  what  consti- 
tutes waste,  2051,  note. 

§  1442.  Form;  executions;  affidavit 
to  obtain  order  to  prevent  waste, 
2050. 

Form;  Bxecutions;  order  to  prevent 
waste,  2051. 

§  1443.  Form;  executions;  affidavit 
to  obtain  order  to  show  cause  why 
person  violating  order  should  not  be 
punished  for  contempt,  2051. 


Form;  executions;  order  to  show 
cause  why  party  should  not  be  pun- 
ished for  violation  of  the  order,  2052. 

§  1444.  Form;  executions;  warrant 
to  sheriff  after  person  has  committed 
waste,  2052. 

§1445.  Form;  executions;  waste; 
order  superseding  warrant  and  dis- 
charging wrongdoer,  2053. 

Form;  undertaking  to  supersede 
warrant,  2053. 

§  1463.  Form;  executions;  certifi- 
cate of  satisfaction  of  mortgage  under 
which  redemption  is  made,  2054. 

Form;  certificate  of  satisfaction  of 
judgment  under  which  redemption  is 
made,  2054. 

§  1464.  Form;  executions;  affidavit 
of  amount  due  on  judgment,  2055. 

§1464,  subd.  2.  Form;  execu- 
tions; verification  of  assignment  of 
judgment  or  mortgage,  2055. 

§  1465.  Form;  executions;  affidavit 
of  amount  due  on  mortgage,  2056. 

§  1469.  Form;  executions;  sheriff's 
certificate  on  redemption  by  judg- 
ment debtor,  his  grantees,  etc.,  2056. 

Form;  executions;  sheriff's  certifi- 
cate of  redemption  by  a  junior  judg- 
ment creditor,  2057. 

Form;  sheriff's  certificate  of  re- 
demption by  a  senior  judgment 
creditor,  2058. 

Form;  sheriff's  certificate  on  re- 
demption by  a  mortgagee,  2058. 

§  1471.  Form;  executions;  sheriff's 
deed  on  sale  under  execution,  2059. 

§  1485.  Form;  executions;  affidavit 
by  joint  judgment  creditor  or  re- 
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deeming  creditor  to  preserve  lien  of 
judgment,  2060. 

Form;  notice  to  county  clerk  to 
make  entry  upon  docket  of  judgment, 
2061. 

Form;  affidavit  by  heir,  etc.,  of 
judgment  debtor,  who  has  redeemed 
a  portion  of  premises  sold  to  preserve 
lien,  2061. 

§  1486.  Executions;  preserving  lien 
of  judgment  debtor,  2063,  note. 

Form;  executions;  entry  by  clerk 
upon  docket  to  preserve  lien  of  judg- 
ment debtor  who  has  redeemed  prem- 
ises sold,  2061. 

§  1516.  Form;  order  dividing  action 
for  real  property  where  there  are  dis- 
tinct occupants,  1778. 

§  1521.  Order  dividing  action; 
terms,  1778,  note. 

§  1522.  Order  dividing  action; 
terms,  1778,  note. 

Form;  order  dividing  action  on 
death  of  a  party,  1777. 

§  1523.  Order  dividing  action; 
terms,  1778,  note. 

Form;  affidavit  on  motion  for  di- 
vision of  action  on  death  of  party, 
1776. 

Form;  order  dividing  action  where 
party  dies  and  different  persons  suc- 
ceed to  liability,  1777. 

§  1524.  Lds  pendens  in  ejectment 
action,  1743. 

§  1534.  Form;  affidavit  on  applica- 
tion to  surrogate  for  leave  to  bring 
partition  action  by  infant,  1816. 

Form;  order  directing  partition 
suit  to  be  brought  by  infant,  1817. 

§  1536.  Form;  incompetents;  bond 


of  guardian  ad  litem  in  partition  suit, 
1817. 

§  1545.  Reference,  1915,  note. 

Form;  affidavit  to  move  for  refer- 
ence in  partition  suit,  where  a  de- 
fendant has  made  default,  or  a  party 
is  an  infant,  etc.,  1926. 

Form;  notice  to  parties  who  have 
appeared  of  motion  for  order  of  refer- 
ence, 1927. 

Form;  referee's  report  as  to  title, 
etc.,  1946. 

Form;  order  of  reference  where  de- 
fendant has  made  default,  or  is  an 
infant,  etc.,  1952. 

§  1546.  Form;  interlocutory  judg- 
ment in  partition  suit,  2119. 

§  1547.  Form;  interlocutory  judg- 
ment where  partial  partition  is  ad- 
judged, 2122. 

§  1557.  Lis  pendens  in  partition  ac- 
tion, 1743. 

§  1560.  Reference,  1915,  note. 

Form;  order  modifying  interlocu- 
tory judgment,  on  report  of  commis- 
sioners that  sale  is  necessary,  2118. 

§  1561.  Reference,  1915,  note. 

§  1576.  Form;  referee's  report  'of 
sale  in  partition  suit,  1951. 

§  1577.  Form;  final  judgment  in 
partition  suit,  on  confirmation  of 
referee's  report  of  sale,  2114. 

Form;  final  judgment  upon  report 
of  commissioners  making  actual  par- 
tition, 2116. 

§  1591.  Form;  petition  of  general 
guardian  of  infant  or  committee  of 
lunatic,  etc.,  for  authority  to  agree 
to  partition,  1816. 
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§  1592.  Form;  incompetents;  order 
granting  leave  to  agree  to  partition, 
1817. 

Form;  incompetents;  order  upon 
referee's  report  as  to  merits  of  appli- 
cation for  authority  to  make  parti- 
tion, 1818. 

Form;  incompetents;  referee's  re- 
port as  to  merits  of  application  for 
authority  to  make  partition,  1818. 

§  1607.  Form;  order  for  interlocu- 
tory judgment  for  admeasurement  of 
dower,  2102. 

Form;  interlocutory  judgment  for 
admeasurement  of  dower,  2103. 

§§  1607-1609.  References,  1915, 
note. 

§  ItJOS.  Form;  admeasurement  of 
dower;  oath  of  'commissioners  or  ref- 
eree, 2103.^ 

-  '••?'' ' 
§  1610*^iorm;  report  of  referee  or 

cortimisgioners  appointed  to  admeas- 
ure dower,  2103:- 

§  1613.  Form;  order  for  final  judg- 
ment of  adfmeasurement  of  dower, 
2014. 

Form;  final  judgment  of  admeas- 
urement of  dower,  2105. 

Form;  order  of  reference  upon  re- 
port that  admeasurement  of  dower  is 
not  practicable,  2106. 

Form;  jOrder  on  report  of  referee  as 
to  a  sum  to  be  paid  in  lieu  of  dower, 
2107. 

Form;  final  judgment  for  amount 
in  lieu  of  dower,  etc.,  2017. 

§  1 619.  Lis  pendens  in  dower  ac- 
tion, 1743. 

Reference,  1915,  note. 

Form;  interlocutory  judgment  for 
sale  in  action  for  dower,  2100. 

§1620.  Form;  interlocutory  judg- 


ment for  sale  in  action  for  dower, 
2100. 

Form;  consent  of  plaintiff  to  take 
a  distinct  parcel  as  her  dower,  in  lieu 
of  a  gross  sum,  2101. 

§  1621.  Reference,  1915,  note. 

§  1623.  Form;  report  of  sale  in  suit 
for  dower,  2101. 

§  1624.  Reference,  1915,  note. 

Form;  final  judgment  upon  report 
of  sale  by  referee  or  sheriff  in  action 
for  dower,  2101. 

§  1626.  Form;  final  judgment  in 
action  for  foreclosure  of  mortgage, 
2110. 

§  1627.  Form;  final  judgment  in 
action  for  foreclosure  of  mortgage, 
2110. 

Form;  judgment  for  deficiency  on 
foreclosure,  2113. 

§  1631.  Form;  notice  of  pendency 
of  action  to  foreclose  a  mortgage  upon 
real  property,  1749. 

§  1631.  Lis  pendens;  mortgage  fore- 
closure action,  1743. 

§  1633.  Form;  affidavit  on  motion 
for  reference  on  claim  to  surplus 
moneys,  1927. 

Form;  order  of  reference  as  to 
claims  on  surplus  moneys,  1948. 

Forrn;  summons  of  referee  upon- 
claim  to  surplus  moneys,  1948. 

Form;  references;  certificate  of 
clerk  as  to  who  have  appeared  and 
filed  claims  against  surplus  moneys, 
1949. 

Form;  claim  of  creditor,  before  ref- 
eree, to  surplus  moneys,  1949. 

Form;  referee's  report  as  to  surplus 
moneys,  1950. 
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Form;  notice  of  motion  for  pay- 
ment of  surplus  moneys  to  claimant, 
1951. 

§  1643.  Form;  final  judgment 
awarding  defendant  possession  in 
action  to  compel  determination  of 
claim  to  real  property,  2108. 

§  1644.  Form;  final  judgment 
awarding  defendant  possession,  in 
action  to  compel  determination  of 
claim  to  real  property,  2108. 

§  1645.  his  pendens  in  action  to  de- 
termine claim  to  real  property,  1743. 

Form;  final  judgment  for  the  plain- 
tiff in  action  for  determination  of 
claim  to  real  property,  2108. 

§  1655.  Form;  judgment  for  treble 
damages  in  action  of  waste,  2100. 

§  1657.  Reference,  1915,  note. 

§  1670.  Foreclosure  of  mechanic's 
lien,  1564,  note. 

Foreclosure  of  mechanic's  lien;  no- 
tice of  pendency,  1579,  note. 

Amendment  of  1904,  1743. 

Ids  pendens,  1743. 

his  pendens;  how  obtained,  1745. 

Form;  notice  of  pendency  of  action 
by  plaintiff,  1748. 

§  1671.  his  pendens;  constructive 
notice,  1743. 

his  pendens  canceled  on  giving  un- 
dertaking, 1747. 

Cancellation,  1750,  note. 

Form;  affidavit  on  motion  to 
cancel;  action  for  money  judgment, 
1750. 

Form;  affidavit  of  attorney  used  on 
motion  to  cancel,  1751. 

Form;  order  directing  cancellation, 
1753. 

§  1673.  his  pendens;  notice  by  de- 
fendant, 1743. 

Form:  notice  of  by  defendant,  1749. 


§  1674.  his  pendens;  cancellation, 
1743. 

Cancellation  of  lis  pendens,  1746. 

Discontinuance;  canceling  lis  pen- 
dens, 1765,  note. 

Form;  order  directing  service  of 
notice  of  motion  for  cancellation, 
1750. 

Form;  notice  of  motion  for  can- 
cellation, 1750. 

Form;  affidavit  on  motion  to  can- 
cel; action  for  money  judgment,  1750. 

Form;  affidavit  of  attorney,  used 
on  motion  to  cancel,  1751. 

Form;  affidavit  on  motion  to  can- 
cel, where  action  has  abated,  1752. 

§  1678.  Form;  executions;  notice  of 
sale  of  real  property  vmder  judgment, 
2049. 

§  1681.  Action  relating  to  real 
property,  918. 

§  1682.  Survey;  municipal  corpor- 
ation, 1856. 

Form;  affidavit  to  procure  a  survey 
of  premises  in  action  relating  to  real 
property,  1857. 

Form;  notice  of  motion  for  survey, 
1857. 

§§  1682-1684.  Survey,  1856. 

§  1683.  Form;  order  for  survey, 
1857. 

§  1690.  Contesting  validity  of  tax; 
personal  property  seized  to  satisfy  it, 
1216. 

§1690,  subd.  3.  Property  taken 
in  execution  or  attachment,  1214. 

§  1693.  Provisional  remedy,  1209. 

§  1694.  Requisition  is  deemed  man- 
date of  court,  1209. 
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Seizure  of  chattel,  1210. 
Requisition  subscribed  on  affidavit 
to  sheriff,  1221. 

§  1695.  Contesting  vahdity  of  tax; 
property  seized  to  satisfy  it,  1216. 

Allegations  required  in  affidavit, 
1220,  1222. 

Form;  plaintiff's  affidavit  requir- 
ing chattel  to  be  replevied,  before  ac- 
tion commenced,  1227. 

Form;  affidavit  of  agent  or  plain- 
tiff's attorney  to  replevin  chattel, 
1229. 

§  1696.  Allegations  required  in  affi- 
davit, 1220. 

§  1699.  Written  undertaking  to  be 
delivered  to  sheriff,  1221,  1224. 

Form;  plaintiff's  undertaking  in 
replevin;  1230,  note. 

§  1703.  Form;  notice  of  exception 
to  sureties;  1231,  note. 

§  1704.  Retention  ,  of  property 
pending  appeal,  1224,  1225. 

Undertaking  by  defendant,  1226. 

Form;  defendant's  affidavit  re- 
quiring return  of  chattel  replevied, 
1231. 

Form;  affidavit  by  agent  or  de- 
fendant's attorney  requiring  return 
of  chattel  replevied,  1232. 

§1704,  subd.  2.  Form;  defend- 
ant's undertaking  to  obtain  return  of 
chattel,  1233. 

§  1705.  Sureties  must  justify  to  be 
accepted,  1225. 

§  1709.  Remedy  when  goods  are 
held  by  sheriff  in  replevin  in  another 
action,  1215. 

From  whom  property  taken,  1217. 

Interpleader;  replevin,  1648. 


Form;  affidavit  by  third  person 
claiming  title  to  chattel  replevied 
1234. 

Form;  sheriff's  notice  to  plaintiff 
requiring  indemnity  on  third  person's 
claim,  1234. 

Form;  affidavit  by  agent  or  third 
person's  attorney  claiming  title  to 
chattels  replevied,  1235. 

§  1710.  Remedy  where  goods  are 
held  by  sheriff  in  replevin  in  another 
action,  1215. 

From  whom  property  taken,  1217. 

§  1711.  Form;  undertaking  in- 
demnifying sheriff  on  claim  by  third 
person,  1235. 

§  1712.  Form;  affidavit  of  agent  or 
plaintiff's  attorney  to  replevin  chat- 
tel; 1229,  note. 

Form;  affidavit  by  agent  or  defend- 
ant's attorney  requiring  return  of 
chattel  replevied,  1232. 

Form;  affidavit  by  agent  or  third 
person's  attorney  claiming  title  to 
chattels  replevied,  1235. 

§  1715.  Form;  sheriff's  return  to 
requisition  for  replevy  of  chattel  on 
delivery  to  plaintiff,  1236. 

Form;  sheriff's  return;  third  person 
claims  chattel;  plaintiff  indemnifies 
or  refuses  to  indemnify  sheriff,  1238. 

Form;  sheriff's  return  of  redelivery 
of  chattel  to  defendant,  1238. 

Form;  sheriff's  return  where  none 
of  the  chattels  is  found,  1239. 

§  1716.  Form;  notice  to  sheriff  to 
file  return,  1239. 

§1719.  Notice  by  plaintiff  of 
abandonment  of  claim  to  chattels  not 
replevied,  1240. 

§  1721.  Wrongful  detention,  1216. 
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§  1725.  Discontinuance;  liability  of 
surety,  1226. 

Form;  notice  that  defendant  de- 
mands judgment  for  return  of  chat- 
tels, 1240. 

§  1729.  Reference,  1915,  note. 

§  1731.  Form;  execution  in  action 
of  replevin,  2031. 

§  1731,  subd.  2.  Form;  execution 
for  the  delivery  of  possession  of  a 
chattel,  and  to  satisfy  a  sum  con- 
tingently awarded  against  the  judg- 
ment debtor,  2032. 

§  1739.  Reference,  1915,  note. 

§  1743,  subd.  5.  Form;  order  of 
reference  in  action  to  dissolve  mar- 
riage on  ground  of  physical  incapac- 
ity, 1942. 

§  1753.  Form;  affidavit  to  obtain 
order  of  reference  in  suit  to  annul 
marriage  on  groiind  of  lunacy,  1926. 

Form;  affidavit  to  obtain  order  of 
reference  in  suit  to  annul  marriage  on 
ground  of  nonage,  1926. 

Form;  report  of  referee  in  action  to 
annul  marriage,  1938. 

Form;  order  of  reference  in  action 
to  annul  marriage,  1942. 

§  1755.  Form;  petition  for  appoint- 
ment of  next  friend  for  infant,  idiot 
or  lunatic  to  bring  action  to  annul 
marriage,  1814. 

Form;  order  appointing  next  friend 
to  bring  action  to  annul  marriage  con- 
tract on  behalf  of  infant,  etc.,  1815. 

§  1757.  Matrimonial  action;  co- 
respondent, 1632. 

Form;  recital  in  judgment  dissolv- 
ing marriage  after  jury  trial  of  special 
issue,  1623. 


§  1757,  subd.  2.  Matrimonial  ac- 
tion; intervention  of  co-respondent, 
1632. 

§  1759.  Modifying  amount  of  ali- 
mony, 1598. 

§  1765.  Counsel  fee  in  matrimonial 
action,  1600. 

§  1766.  Form;  recitals  in  judgment 
in  action  for  separation,  1626. 

§  1767.  Form;  petition  by  parties 
to  action  for  separation  for  revocation 
of  judgment,  1625. 

Form;  order  revoking  judgment  of 
separation  pursuant  to  joint  applica^ 
tion  of  the  parties,  1626. 

§  1768.  Divorce;  residence,  1589. 

§  1769.  Security  for  payment  of 
alimony,  1097. 

Alimony  in  annulment  proceedings, 
1592. 

Alimony;  husband's  ability  to  pay 
must  be  shown,  1593. 

Form;  petition  for  alimony  and 
counsel  fee,  1604. 

Form;  order  of  reference  as  to  ali- 
niony  and  counsel  fee,  1607. 

Form;  order  awarding  alimony, 
etc.,  on  report  of  referee,  1608. 

Form;  report  of  referee  as  to  ali- 
mony and  counsel  fee,  1608. 

§§  1769-1774.  Alimony;  counsel 
fees  and  support  of  children,  1592. 

§  1771.  Alimony;  wife's  remarriage, 
1598. 

Amending  decree  as  to  alimony, 
1599. 

Divorce;  amending  decree  as  to 
children,  1616. 

§1772.  Security  to  enforce  judg- 
ment in  matrimonial  action,  1063. 
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Appointment  of  receiver  of  hus- 
band's property  in  matrimonial  ac- 
tion, 1097. 

Alimony;  security  for  payment, 
1597. 

Alimony  and  counsel  fee;  enforcing 
payment,  1602. 

This  remedy  exclusive,  1603. 

Matrimonial  actions;  affidavit  to 
obtain  sequestration,  1611,  note. 

Form;  ahmony;  notice  of  applica- 
tion for  sequestration  of  property  and 
appointment  of  receiver,  1611. 

Form;  matrimonial  actions;  affi- 
davit to  obtain  sequestration  of  prop- 
erty, 1611. 

Form;  matrimonial  actions;  order 
sequestrating  property,  1612. 

§  1773.  Alimony  and  counsel  fee; 
contempt  for  nonpayment,  1602. 

This  remedy  exclusive,  1603. 

Form;  affidavit  to  move  for  order 
to  show  cause  why  husband  should 
not  pay  alimony,  1610. 

Form;  matrimonial  actions;  order 
to  show  cause  why  defendant  should 
not  be  punished,  1613. 

§  1774.  Judgments  in  matrimonial 
actions,  1614. 

Matrimonial  action;  the  judgment, 
1615,  note. 

Form;  matrimonial  actions;  affi- 
davit of  service  of  summons  and 
complaint,  1590. 

Form;  indorsement  on  summons  in 
matrimonial  action,  where  complaint 
is  not  served,  1591. 

§  1781.  Appointment  of  receiver  of 
foreign  corporation,  1070. 

Action  against  directors  for  mis- 
conduct, 1076,  1085. 

Receiver  of  corporation  necessary 
party,  1191. 

§  1782.  Proper  appointment  of  re- 
ceiver, 1076. 
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Action  against  directors  for  mis- 
conduct, 1085. 

Receiver  of  corporation  necessary 
party,  1191. 

§1784.  Action  for  sequestration, 
1130. 

§  1787.  In  actions  relating  to  cor- 
porations, 920. 

Form;  recital  in  order  enjoining 
disposal  of  property,  1002. 

§  1788.  Receiver  of  corporation; 
when  temporary,  1082,  1083.      ' 

Receiver's  authority  limited  in  dis- 
solution proceedings,  1178. 

§  1789.  Additional  powers  of  tem- 
porary receiver,  1082,  1083. 
_   Receiver's  authority  limited  in  dis- 
solution proceedings,  1178. 

§  1793.  Form;  order  appointing  re- 
ceiver. Action  sequestrating  corpo- 
ration's property,  1148. 

Form;  final  judgment  in  action  for 
dissolution  of  a  corporation,  2093. 

§  1797.  Annulment  of  corporation, 
1084. 

§  1798.  Annulment  of  corporation, 
1084. 

§  1802.  Form;  order  restraining 
corporation  from  exercising  corporate 
rights,  1000. 

§  1806.  Injunction  restraining  cred- 
itors, 921. 

§  1810.  Foreclosing  corporate  mort- 
gage, 1086. 

§  1810,  subd.  1.  Appointment  of 
receiver  of  corporation's  property; 
annulling  corporation,  1085,  1085, 
note. 
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§  1810,  subd.  3.  Intervention  of 
courts,  1086. 

Action  by  attorney  general  or 
stockholder  to  preserve  corporate 
assets,  1086. 

§  1810,  subd.  4.  Special  proceed- 
ings for  corporation's  voluntary  dis- 
solution, 1086. 

§  1812.  Power  to  appoint  receiver 
of  corporation's  property,  1085, 1086. 

§  1825.  Foriti;  indorsement  on  exe- 
cution against  property,  2031. 

§  1S53.  Lds  pendens  in  action 
against  heirs  or  devisees  for  dece- 
dent's debts,  1743. 

§  1869.  Appointment  of  receiver  of 
decedent's  estate,  1098. 

§  1873.  Form;  final  judgment  in 
judgment  creditor's  action,  2094. 

§  1876.  In  judgment  creditor's  ac- 
tion, 919. 

§  1877.  Judgment  creditor's  action, 
1066. 

§  1878.  Reference,  1915,  note. 

§  1885.  Reference,  1915,  note. 

§  1902.  Costs;  when  verdict  is  for 
six  cents,  2001. 

§  1932.  Form;  judgment  for  money 
against  defendants  jointly  indebted, 
where  all  are  not  served,  2085. 

§  1934.  Form;  affidavit  to  obtain 
examination  of  judgment  debtor, 
2148. 

§§1934,   1935.   Form;  executions; 


indorsement  on  execution  issued  on 
judgment  for  money  against  joint 
debtors  where  all  have  not  been 
served,  2068. 

§  1941.  Form;  judgment  in  action 
to  charge  defendants  not  personally 
summoned,  2085. 

Form;  affidavit  to  obtain  examina- 
tion of  judgment  debtor,  2148. 

§  1942.  Form;  release  to  joint 
debtor  compounding  separately  with 
creditor,  2129. 

Form;  release  to  partner  com- 
pounding separately  with  creditor, 
2130. 

§  1947.  Actions  between  partners, 
1068,  1069. 

§  1948,  subds.  3,  4.  Action  against 
usurper  of  office  or  franchise,  923. 

§  1955.  Injunction;  when  granted, 
923. 

§  1990.  People,  or  municipal  cor- 
poration, need  not  give  security,  1039, 
1040. 

§  1991.  Writ  of  habeas  corpus  for 
person  to  testify;  State  writ,  1241. 
Code  provisions  applicable,   1267. 

§§1991-2007.  Applicable  to  cer- 
tiorari to  review,  1441. 

§  1992.  Order  issued  under  seal, 
1243. 

§  1993.  Writ  required  in  action  or 
special  proceeding,  1242. 

Writ  issued  upon  application  of 
attorney  general  or  district  attorney, 
must  so  state;  1248,  note. 

§  1994.  Order  must  so  state  when 


issued  on  application  of  private  per- 
son, 1243. 

Writ  must  be  in  the  name  of  the 
people,  1362. 

Certiorari  to  review;  in  whose 
name,  1429. 

§  1995.    Return;  how  made,  1246. 

§  1996.  Signature  of  judge  in- 
dorsed on  order,  1243. 

Form;  indorsement  allowing  writ 
of  habeas  corpus,  1290. 

Form;  indorsement  allowing  writ 
of  certiorari,  1290. 

§  1998.  State  writ;  when  return- 
able, 1243. 

§  2000.  Writ;  who  can  serve  it; 
fees,  1244. 

Surety;  1248,  note. 

Form;  undertaking  to  be  given  on 
issuing  habeas  corpus,  1248. 

§  2001.  Charges  for  bringing  up 
prisoner,  1244. 

§  2003.  Service  of  writ,  1244. 

§  2004.  Obedience  to  writ,  1245. 

§  2005.  Certiorari  to  review;  re- 
turn; fees,  1491. 

§  2006.  Time  of  return,  1246. 

§  2007.  Code  provisions  applicable, 
1267. 

§2008.  Writ  of  habeas  corpus  to 
bring  prisoner  before  court  to  testify, 
1241. 

Writ;  how  obtained,  1242. 

Form;  writ  of  habeas  corpus  to 
testify,  1247. 

§  2009.  Writ;  how  obtained,  1242. 
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§  2010.  Writ;  how  obtained,  1242. 


§  2011.  Writ  not  to  bring  up  pris- 
oner sentenced  to  death,  1241. 

§  2012.  Writ;  how  obtained,  1243. 
Form;  affidavit  to  obtain  writ  of 
habeas  corpus  to  testify,  1246. 

§  2013.  Return  to  writ,  1246. 

§  2014.  Return  to  writ,  1245. 

§  2015.  Habeas  corpus;  in  general, 
1251. 

Jurisdiction  without  the  State, 
1271. 

Writ  may  issue  on  Sunday,  but  not 
returnable  Sunday,  1289. 

Attachment;  in  general,  1308. 

§  2016.  When  neither  writ  shall  be 
allowed,  1266. 

§  2017.  Petition,  to  whom  ad- 
dressed, 1268. 

§  2019.  Form;  petition  on  applica- 
tion for  writ  to  inquire  into  cause  of 
detention,  1271. 

Form;  petition  for  both  writs,  1273. 

Form;  petition  for  both  writs;  per- 
son held  for  book-making,  1275. 

Form;  petition  for  habeas  corpus, 
1276. 

Form;  petition  for  habeas  corpus; 
prisoner  extradited,  1280. 

Form;  petition  for  habeas  corpus; 
imprisoned  for  nonpaymient  of  fine, 
1280. 

Form;  petition  for  habeas  corpus; 
habitual  drunkard  in  custody  of  com- 
mittee, 1287. 

§  2020.  Penalty  for  failure  to  issue 
writ;  1255,  note. 
'Penalty  for  faitoe  to  issue,  1268. 
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§  2021.  Statutory  form  should  be 
followed,  1288. 

Form;  writ  of  habeas  corpus,  1289. 
Form;  writ  of  certiorari,  1290. 

§  2022.  Statutory  form  should  be 
followed,  1288. 

§  2024.  Writ  not  to  be  disobeyed, 
1289. 

§  2026.  Form;  return  to  writ  of 
habeas  corpus,  1249. 

Form;  return  to  writ  of  habeas  cor- 
pus or  certiorari  other  than  official, 
1293. 

Form;  return  to  writ  of  habeas 
corpus  and  certiorari,  1294. 

Form;  return  to  both  writs;  pris- 
oner serving  time,  1295. 

Form;  return  to  habeas  corpus; 
obedience  physically  impossible,  1296. 

Form;  return  to  habeas  corpus; 
prisoner  held  by  extradition  warrant, 
1298. 

Form;  return  to  habeas  corpus; 
inmate  of  penitentiary,  1299. 

Form;  return  to  habeas  corpus; 
inmate  of  workhouse,  1300. 

Form;  return  to  habeas  corpus; 
child  in  protectory,  1303. 

Form;  return  to  habeas  corpus; 
girl  alleged  by  her  father  to  be  living 
in  circumstances  injuriously  affecting 
her  reputation,  1304. 

Form;  return  to  habeas  corpus; 
relator  not  under  restraint,  1304. 

Form;  return  to  certiorari;  prisoner 
out  on  bail,  1305. 

§  2027.  Person  served  must  bring 
up  body,  1309. 

§  2028.  Attachment;  warrant  must 
be  issued  if  necessary,  1308,  note. 

Form;  attachment  for  not  obeying 
writ,  1311. 

Form;  commitment  upon  return  of 
warrant,  1321. 


§  2029.  Precept  may  also  be  issued, 
1308,  note. 

Form;  precept  by  judge  to  bring 
prisoner  before  him,  1311. 

§2030.  The  power  of  the  county 
may  be  called  out,  1308. 

§  2031.  Discharge  where  cause  for 
detention  not  sho^Ti,  1309. 

Form;  order  for  discharge  of  pris- 
oner, 1313. 

Form;  order  discharging  relator 
conditionally,  1314. 

Form;  final  order  of  Court  of  Ap- 
peals discharging  relator,  1316. 

§  2032.  Causes  for  remanding, 
1309. 

Form;  order  remanding  prisoner, 
1314. 

§  2033.  Causes  for  discharge,  1309. 
§  2034.  Causes  for  discharge,  1309. 

§  2035.  Form;  order  discharging  or 
bailing  prisoner  in  certain  cases,  1313. 

§2038.  Contempt,  1262. 

Notice  must  be  given  before  dis- 
charge made,  1309. 

Form;  notice  to  person  interested 
in  detention,  1312. 

§  2039.  Relator  may  traverse  re- 
turn or  demur,  1292. 

Form;  traverse  to  return  to  writ  of 
habeas  corpus,  1306. 

§  2040.  Judge  to  decide  upon  re- 
turn; 1309,  note. 

§  2041.  Application  for  writ  of 
habeas  corpus,  1266,  note. 

§  2043.  Causes  for  remanding,  1309. 
Causes  for  discharge,  1309. 
Form;  order  for  discharge  of  pris- 
oner, etc.,  1312. 
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§  2044.  Application  for  writ  of 
habeas  corpus;  1267,  note. 

§  2045.  Proceedings  for  bailing 
prisoner,  1309. 

Form;  order  for  bail  on  return  to 
writ  of  certiorari,  1323. 

§2046.  Proceedings  for  bailing 
prisoner,  1309. 

Form;  recognizance  of  prisoner  for 
his  appearance,  1322. 

§  2047.  Proceedings  for  bailing 
prisoner,  1309. 

Form;  judge's  certificate  of  com- 
pliance to  be  made  upon  order,  1323. 

§  2048.  Proof  to  show  bail  has  been 
given,  1310. 

Form;  order  discharging  relator 
conditionally,  1314. 

Form;  final  order  of  Court  of  Ap- 
peals discharging  relator,  1316. 

§  2049.  Form;  attachment  for  not 
obeying  final  order  for  discharge, 
1324. 

§  2050.  Where  prisoner  is  not  to  be 
reimprisoned,  1309. 

§  2051.  Penalties  for  violating 
statute  regarding  rearrest,  1310. 

§  2052.  Penalty  for  concealing 
prisoner,  1310. 

§  2053.  Penalty  for  concealing 
prisoner,  1310. 

§  2054.  Warrant  issued  if  prisoner 
about  to  be  removed,  1310. 

Form;  warrant  to  bring  up  prisoner 
about  to  be  removed,  No.  2,  1324. 

Form;  warrant  to  bring  up  prisoner 
about  to  be  removed.  No.  1,  1324. 

§  2058.  Proceedings  on  appeal  in 
reference  to  certiorari  and  habeas 
corpus,  1310. 


§  2060.  Form;  order  granting  stay 
and  fixing  bail,  1320. 

Form;  order  admitting  prisoner  to 
bail  pending  appeal,  1325. 

§2061.  Form;  recognizance  of 
prisoner  on  appeal  from  final  order, 
etc.,  1326. 

§  2064.  Proceedings  on  appeal  in 
reference  to  certiorari  and  habeas 
corpus,  1310. 

§2065.  Penalty  for  refusing  copy 
of  process,  1310. 

§  2067.  Peremptory  and  alternative 
writs,  1362. 

Papers  on  which  writ  is  granted, 
1365. 

Alternative  writ;  on  what  granted 
1366. 

Form;  affidavit  on  application  for 
writ,  1391. 

Form;  order  that  writ  issue,  1406. 

Form;  alternative  mandamus;  gen- 
eral form,  1410. 

§  2068.  Mandamus;  by  whom 
granted,  1364. 

Mandamus;  where  applied  for, 
1420. 

Form;  order  that  peremptory  man- 
damus issue;  reinstatement  in  secret 
order,  1407. 

§  2069.  Mandamus;  appellate  di- 
vision, 1364. 

§  2070.  Papers  on  which  writ  is 
granted,  1365. 

Papers  to  be  presented  on  return 
day,  1370. 

Order  to  show  cause,  1376. 

Contempt;  service  of  writ  of  man- 
damus, 1867,  note. 

Form;  notice  of  motion  and  order 
to  show  cause,  application  for  peremp- 
tory writ,  1376. 
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Form;  notice  of  motion  that  writ 
issue,  1379. 

Form;  notice  of  motion  for  writ  of 
peremptory  mandamus,  1380. 

Form;  petition  for  writ,  1381. 

Form;  petition  for  writ  where  pro- 
motion unjustly  withheld,  1386. 

Form;  affidavit,  used  on  motion  for 
writ,  1391. 

Form;  order  that  writ  issue,  1406. 

Form;  order  reversing  an  order 
denying  peremptory  mandamus;  pub- 
lic school  teachers  seeking  to  be 
placed  on  lists  for  appointments, 
1408. 

Form;  order  reversing  an  order 
granting  peremptory  mandamus, 
1409. 

Form;  peremptory  mandamus;  gen- 
eral form,  1410. 

Forms;  statements,  in  writs  of 
mandamus,  of  the  acts  commanded, 
1412. 

§  2071.  Service  of  alternative  writ, 
1369. 

Prohibition;  service  of  the  writ, 
1620. 

Contempt;  service  of  peremptory 
mandamus,  1867. 

Form;  affidavit  of  service  of  writ  of 
alternative  mandamus,  1419. 

§  2072.  When  writs  of  mandamus 
returnable,  1405. 

Form;  order  that  writ  issue,  1406. 

§2073.  Return,  1369. 

§  2074.  Filing  return,  1369. 
Form;  return  to  writ  of  alternative 
mandamus,  1401. 

§  2075.  Setting  aside  alternative 
writ,  1369. 

§  2076.  Contents  of  alternative 
writ  of  mandamus,  1403,  note. 


§  2077.  Form;  return  to  writ  of 
alternative  mandamus,  1401. 

§  2078.  Form;  demurrer  to  return 
to  writ  of  alternative  mandamus, 
1402. 

§  2081.  Form;  notice  of  filing  re- 
turn to  alternative  writ  of  mandamus, 
1402. 

§  2082.  Form;  order  reversing  an 
order  denying  a  peremptory  writ  of 
mandamus,  1409. 

Form;  peremptory  mandamus,  re- 
instatement in  secret  order,  1411. 

Forms;  statements,  in  writs  of 
mandamus,  of  the  acts  commanded, 
1412,  et  seq. 

§  2086.  Costs,  1376. 

§  2087.  Appeals,  1376. 

§  2088.  Damages  for  false  return, 
1375. 

§  2089.  Staying  proceedings,  1376. 

§  2090.  Fine,  1375. 

Form;  order  denying  motion  to 
punish  for  contempt;  mandamus, 
1425. 

§  2091.  Prohibition;  practice  in 
obtaining,  1518. 

§  2092.  Prohibition;  by  what  court 
granted,  1519. 

§  2093.  Prohibition;  by  what  court 
granted,  1519. 

§  2094.  Prohibition;  practice  in  ob- 
taining, 1618. 

Writ  of  prohibition;  its  contents, 
1627,  note. 

Form;  affidavit  to  procure  alterna/- 
tive  writ  of  prohibition,  1522. 
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Form;  order  to  show  cause,  and  I      §  2108.  Form;  notice  of  the  execu- 
directing  that  alternative  writ  of  pro-   tion  of  writ  of  assessment  of  dam- 


hibition  issue,  1526. 

Form;  alternative  writ  of  prohibi- 
tion, 1527. 

Form;  order  that  absolute  writ  of 
prohibition  issue  after  hearing  on 
alternative  writ,  1529. 

Form;  absolute  writ  of  prohibition 
issued  after  hearing  on  alternative 
writ,  1531. 

Form;  absolute  writ  of  prohibition 
issued  in  the  first  instance,  1532. 

§  2095.  Prohibition;  when  return- 
able, 1619. 

Prohibition;  service  of  the  writ, 
1620. 

§  2096.  Prohibition;  the  return, 
1620. 

§§  2096-2102.  Writ  of  prohibition; 
the  return,  1533,  note. 

§  2097.  Prohibition;  vacating  the 
writ,  1520,  1621. 

§2098.  Prohibition;  the  return, 
1520. 

Form;  return  to  alternative  writ  of 
prohibition,  1633. 

Writ  of  prohibition;  verification  of 
return,  1533,  note. 

§2099.  Prohibition;  trial,  1521. 

§2100.  Prohibition;  costs,  1521. 

§  2104.  Form;  petition  on  applica- 
tion for  writ  of  assessment  of  dam- 
ages, 1535,  1536,  note. 

§  2106.  Form;  writ  of  assessment 
of  dajnages,  1635. 

§  2107.  Form;  writ  of  assessment 
of  damages,  1635. 


ages,  1536,  1636,  note. 

§  2109.  Writ  of  assessment  of  dam- 
ages; practice  in  connection  with 
jury,  1537,  note. 

§  2110.  Form;  oath  to  jurors  on 
execution  of  writ  of  assessment  of 
damages,  1537. 

§  2111.  Writ  of  assessment  of  dam- 
ages; inquisition  and  return,  1539, 
note. 

Form;  inquisition  upon  writ  of 
assessment  of  damages,  1538. 

Form;  return  of  execution  of  writ 
of  assessment  of  damages,  1639. 

§  2112.  Writ  of  assessment  of  dam- 
ages; notice  to  owner,  1640,  note. 

Form;  notice  to  owners  and  per- 
sons interested  in  the  property  of  fil- 
ing inquisition,  etc.,  1639. 

§  2113.  Writ  of  assessment  of  dam- 
ages; setting  writ  aside,  1640,  note. 

§  2114.  Form;  writ  of  assessment 
of  damages;  order  confirming  in- 
quisition, 1540. 

§  2118.  Form;  petition  for  moneys 
paid  into  court  under  writ  of  assess- 
ment of  damages,  1541. 

§  2119.  Form;  petition  by  United 
States  for  writ  to  assess  damages  for 
taking  property,  1542. 

§  2120.  Mandamus;  tax  assess- 
ments, 1357. 

Certiorari  to  review,  when  granted, 
1441. 

§  2121.  Certiorari  to  review;  bar  to 
its  issuance,  1444. 
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§  2122.  Certiorari  to  review;  bar  to 
its  issuance,  1444. 

§2123.  Certiorari  to  review;  by 
what  court  issued,  1445. 

§2124.  Certiorari  to  review;  writ 
to  supply  defect,  1470. 

Form;  writ  of  certiorari  to  supply 
defect  in  record,  1485. 

§  2125.  Certiorari  to  review;  time 
limitation,  1441. 

Certiorari  to  review;  the  four 
months'  limitation,  1444. 

§  2126.  Certiorari  to  review;  the 
limitation,  1444. 

§  2127.  Discretion  whether  or  not 
to  grant  certiorari  to  review,  1430. 

Certiorari  to  review;  the  petition, 
1442. 

Certiorari  to  review;  by  whom  ap- 
plication made,  1445. 

Form;  petition  for  certiorari  to  re- 
view; general  form,  1452. 

Forms;  petition  for  certiorari  to 
review;  dismissed  policeman,  1452, 
1455. 

Form;  petition  for  certiorari  to  re- 
view; action  of  village  trustees  in 
levying  assessments  for  sewer,  1456. 

Form;  petition  for  certiorari  to  re- 
view; determination  of  a  national 
guard  board  of  examination,  1458. 

Form;  order  granting  certiorari  to 
review;  town  board's  proceedings  in 
rejecting  claim,  1472. 

Form;  certiorari  to  review;  deter- 
mination of  change  of  grade  damage 
commissioners,  1479,  1480. 

Form;  certiorari  to  review;  award 
made  by  commissioners  of  appraisal 
to  assess  damages  caused  by  the 
change  of  grade  of  a  railroad,  1481. 

Form;  certiorari  to  review;  pro- 
ceedings of  police  commissioners  in 


designating    certain    newspapers  for 
election  notices,  1483. 

§  2128.  Certiorari  to  review;  notice, 
1443,  1443,  note. 

Form;  notice  of  application  for 
certiorari  to  review,  1451. 

§2129.  Certiorari  to  review;  the 
writ,  1469. 

Form;  certiorari  to  review;  general 
form,  1473. 

Form;  certiorari  to  review;  dis- 
missed policeman  seeking  reinstate-, 
ment,  1473. 

Form;  certiorari  to  review;  deter- 
mination of  a  national  guard  court- 
martial,  1474. 

Form;  certiorari  to  review;  action 
of  village  trustees  in  levying  assess- 
ments for  sewer,  1476. 

§  2130.  Certiorari  to  review;  serv- 
ice of  writ,  1469,  1469,  note. 

Certiorari  to  review;  the  return, 
1491. 

Form;  affidavit  of  service  of  writ 
of  certiorari  to  review,  1486. 

§  2131.  Certiorari  to  review;  stay, 
1470. 

§  2132.  Certiorari  to  review;  when 
returnable,   1469. 

§  2134.  Certiorari  to  review;  return 
to,  1441. 

Certiorari  to  review;  enforcing  re- 
turn, 1490. 

Certiorari  to  review;  the  return, 
1491. 

Form;  certiorari  to  review;  the  re- 
turn; removal  of  engineer  from  fire 
department,  1496. 

Form;  certiorari  to  review;  the  re- 
turn; removal  of  an  inspector  from  a 
buildings  department,  1497. 

Form;  certiorari  to  review;  the  re- 
turn; dismissal  of  policeman,  1494. 
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Form;  certiorari  to  review;  the  re- 
turn; general  form,  1494. 

Form;  certiorari  to  review;  the  re- 
turn; tax  assessment,  1498. 

§  2135.  Certiorari  to  review;  en- 
forcing return,  1490. 

Certiorari  to  review;  return,  fees, 
1491. 

Certiorari  to  review;  the  return, 
1492. 

Form;  certiorari  to  review;  order 
requiring  a  further. return,  1503. 

§  2136.  Certiorari  to  review;  officer 
whose  term  has  expired,  1469. 

§  2137.  Certiorari  to  review;  in- 
tervention, 1445,  1445,  note. 

Certiorari  to  review;  intervention 
by  city,  1446. 

Form;  certiorari  to  review;  order 
allowing  intervention,  1460. 

§  2138.  Certiorari  to  review;  when 
proceedings  heard,  1441,  note,  1442. 

Certiorari  to  review;  proceedings 
under  the  writ,  1505. 

§  2139.  Certiorari  to  review;  affi- 
davits in  place  of  return,  1493. 

§  2140.  Certiorari  to  review;  pro- 
ceedings; questions  to  be  determined, 
1506,  1506,  note. 

§  2140,  subd.  5.  Certiorari  to  re- 
view; appeals,  1510,  note. 

§  2141.  Certiorari  to  review;  final 
order,  1511. 

Form;  certiorari  to  review;  order 
confirming  the  proceedings  reviewed, 
1512. 

§  2142.  Certiorari  to  review;  resti- 
tution, 1511. 

§  2143.  Certiorari  to  review;  costs, 
1512. 


§  2144.  Certiorari  to  review;  final 
order;  filing,  1511. 

§  2145.  Certiorari  to  review;  effect 
of  final  order,  1511. 

§2146.  Meaning  of  "determina/- 
tion"  in  certiorari,  1427. 

§  2147.  Certiorari  to  review,  grant- 
ed by  special  statutes,  1440,  note. 

§  2148.  Certiorari  to  review,  when 
applicable  in  criminal  case,  1440. 

§  2167.  Calendar  practice,  1913. 

§  2168.  Form;  order  canceling  and 
discharging  judgment  after  discharge 
of  debtor  in  bankruptcy,  2126. 

§  2222.  Form;  petition  for  appoint- 
ment of  trustee  to  take  charge  of 
property  of  person  imprisoned  for 
crime,  1850. 

§  2224.  Form;  order  upon  presenta- 
tion of  petition  for  appointment  of 
trustee  to  take  charge  of  prisoner's 
property,  1851. 

§  2225.  Form;  order  upon  the  re- 
turn of  order  to  show  cause;  appoint- 
ment of  trustee  to  care  for  prisoner's 
property,  1852. 

§  2238.  Costs  on  appeal,  2009. 

§§2266-2292.  Contempt;  proced- 
ure to  punish  for  nonpayment  of  ali- 
mony, 1602. 

§  2267.  Referee  may  punish  sum- 
marily for  contempt,  1935. 

§  2268.  Form;  warrant  to  commit 
for  contempt  of  court  issued  without 
notice,  1889. 
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Form;  order  for  warrant  to  commit 
for  contempt  of  com-t  issued  without 
notice,  1889. 

§  2269.  Form;  order  to  show  cause 
why  the  accused  should  not  be  pun- 
ished for  the  alleged  offense,  1890. 

§2269,  subd.  2.  Order  directing 
warrant  of  attachment  to  issue  for 
contempt  of  court,  1890. 

Form;  warrant  of  attachment  in 
proceedings  for  contempt  of  cotu-t, 
1891. 

§  2270.  Form;  contempt;  affidavit 
of  delivery  of  execution  to  sheriff, 
1891. 

Form;  contempt;  affidavit  of  search 
for  mandate,  1892. 

Form;  contempt;  order  upon  de- 
cision of  motion  to  compel  return  of 
mandate  by  sheriff,  1892. 

§  2272.  Referee;  punishing  for  con- 
tempt; procedure,  1935. 

§  2277.  Form;  contempt;  undertak- 
ing to  procure  discharge,  1893. 

§  2279.  Form;  return  to  warrant 
of  attachment  in  contempt  proceed- 
ings, 1894. 

§  2280.  Contempt  proceedings;  or- 
der, 1874. 

Contempt;  filing  of  interrogatories, 
1874. 

Form;  contempt;  order  directing 
interrogatories  to  be  filed,  1894. 

Form;  contempt  proceedings;  an- 
swer of  accused  to  interrogatories, 
1895. 

Form;  interrogatories  to  accused  in 
contempt  proceedings,  1895. 

§  2281.  Warrant  of  contempt,  1869. 
Form;  contempt;  order  upon  de- 


cision of  motion  to  compel  return  of 
mandate  by  sheriff,    1892. 

Form;  order  convicting  defendant 
of  the  contempt  charged,  and  direct- 
ing his  punishment,  1896. 

Form;  contempt;  warrant  of  com- 
mitment pursuant  to  order,  1897. 

§  2283.  Contempt;  commitment  by 
certified  copy  of  order,  1869. 

Form;  contempt;  order  upon  de- 
cision of  motion  to  compel  return  of 
mandate  by  sheriff,  1892. 

§  2284.  Contempt;  violation  by  a 
municipal  corporation  of  an  injunc- 
tion, 1862. 

Contempt;  commitment;  refusal  to 
perform  act  still  in  the  power  of  the 
offender  to  perform,  1873,  note. 

§  2285.  Commitment  for  contempt 
which  imposes  only  a  fine,  1873. 

§  22S6.  Contempt;  discharge  of 
person  imprisoned,  1874. 

Form;  contempt;  affidavit  to  ob- 
tain release  of  offender,  1897. 

Form;  contempt;  order  discharg- 
ing offender  from  imprisonment, 
1898. 

Form;  contempt;  notice  of  applica- 
tion for  discharge  of  offender,  1898. 

§  2288.  Form;  contempt;  order 
when  accused  does  not  appear,  1899. 

§  2293.  Form;  exeeutions;  warrant 
for  collection  of  fines  imposed  by 
court  of  record,  2068. 

§§2305  et  seq.  Reference,  1915, 
note. 

§  2323.  Form;  petition  for  appoint- 
ment of  committee  of  incompetent, 
1820. 

§  2324.  Form;  petition  for  appoint- 
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ment  of  committee  of  person  of  in- 
competent, 1820. 

Form;  petition  by  overseers  of  the 
poor  for  appointment  of  comrnittee 
for  incompetent,  1821. 

§  2325.  Form;  petition  for  appoint- 
ment of  committee  for  incompetent, 
1820. 

Form;  affidavit  to  be  annexed  to 
petition  for  appointment  of  commit- 
tee for  incompetent,  1820. 

Form;  petition  by  overseers  of  the 
poor  for  appointment  of  committee, 
1821. 

Form;  committee  for  incompetent; 
notice  of  presentation  of  petition, 
1821. 

§  2327.  Form;  committee  for  in- 
competent; order  for  commission  or 
for  jury  trial,  1821. 

§  2328.  Form;  appointment  of  com- 
mittee; commission  to  inquire  as  to 
lunacy,  etc.,  1823. 

§  2329.  Form;  appointment  of  com- 
mittee; oath  of  commissioners,  1824. 

§  2330.  Form;  appointment  of  com- 
mittee for  incompetent;  sheriff's  re- 
turn to  precept,  1824. 

Form;  appointment  of  committee 
for  incompetent;  precept  to  sheriff  to 
summon  jury,  1824. 

§  2331.  Form;  appointment  of  com- 
mittee for  incompetent;  oath  to 
jm-ors,  1824. 

Form;  appointment  of  committee 
for  incompetent;  oath  to  witnesses, 
1825. 

Form;  appointment  of  committee 
for  incompetent;  subpoena  for  wit- 
nesses, 1825. 

Form;  appointment  of  committee 
for  incompetent;   notice  to  lunatic, 


etc.,    of    execution    of    commission, 
1825. 

Form;  appointment  of  committee 
for  incompetent;  notice  to  produce 
lunatic,  etc.,  1826. 

§  2322.  Form;  appointment  of  com- 
mittee for  incompetent;  inquisition, 
1826. 

§  2334.  Notice  of  trial,  1901. 
Reference,  1915,  note. 

§  2336.  Form;  proceedings  to  ap- 
point committee  for  incompetent; 
notice  of  application  to  confirm  find- 
ing of  jury,  1827. 

Form;  proceedings  to  appoint  com- 
mittee for  incompetent;  final  order  on 
return  of  commission,  1828. 

Form;  committee  for  incompetent; 
commission,  1829. 

§  2337.  Form;  committee  for  in- 
competent; bond,  1829. 

§  2.341.  Inventory  of  committee  of 
incompetent;  when  latter  is  in  a  State 
institution,  1832,  note. 

Form;  inventory  and  account  of 
committee  of  incompetent;  to  be 
rendered  annually,  1832. 

§  2342.  Special  guardian  for  in- 
competent, 1836. 

Form;  order  for  inventory  or  ac- 
count, or  for  further  inventory,  etc., 
by  committee  of  incompetent,  1835. 

§  2343.  Supersedeas  of  commission, 
1258. 

Form;  petition  by  lunatic,  etc.,  to 
discharge  committee  on  his  recovery, 
1830. 

Form;  affidavit  annexed  to  peti^ 
tion  for  discharge  of  committea  of  in- 
competent, 1831. 

Form;   affidavit  annexed  to  peti- 
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tion  for  discharge  of  committee  of  in- 
competent; made  by  physician,  1831. 
Form;  order  discharging  committee 
for  incompetent,  1832. 

§  2347.  Form;  order  for  judgment 
that  trustee,  etc.,  of  infant,  convey, 
1836. 

Form;  order  for  judgment  for 
specific  performance  of  contract  by 
infant,  etc.,  1837. 

§  2348.  Sale  of  real  property  of 
infant  not  in  being,  1837. 

Form;  petition  for  sale  of  real 
property  of  infant,  1837. 

Form;  petition  by  committee  of 
lunatic,  etc.,  for  sale  of  his  real  estate 
to  pay  debts,  1839. 

§  2350.  Sale  of  infant's  realty  to 
pay  debts,  1838. 

Form;  petition  for  sale  of  real 
property  of  infant,  1837. 

Form;  petition  by  committee  of 
lunatic,  etc. ,  for  sale  of  his  real  estate 
to  pay  debts,  1839. 

§  2351.  Form;  bond  of  committee 
or  special  guardian  of  infant,  1841. 

Form;  order  to  show  cause  why 
committee  of  lunatic,  etc.,  should  not 
ffle  bond,  1842. 

Form;  order  upon  return  of  order 
to  show  cause  why  committee  of 
lunatic,  etc.,  should  not  file  bond, 
1842. 

§  2352.  Form;  order  upon  petition 
appointing  special  guardian  of  in- 
fant, 1840. 

Form;  bond  of  committee  or  spe- 
cial guardian  of  infant,  1841. 

§  2354.  Form;  order  appointing 
referee  to  inquire  into  merits  of  ap- 
plication to  sell  infant's  property, 
1843. 


Form;  referee's  report  as  to  merits 
of  application  to  sell  infant's  prop- 
erty, 1843. 

§§2354,  2355.  Reference,  1915, 
note. 

§  2355.  Form;  final  order  upon  re- 
port of  referee  named  to  inquire  into 
the  merits  of  application  to  sell  in- 
fant's property,  1845. 

§  2356.  Form;  report  of  special 
guardian  or  committee  of  agreement 
to  sell  infant's  property,  1846. 

Form;  leave  to  sell  property  of  in- 
competent; order  confirming  guar- 
dian's ,(ete.)  report  and  directing  a 
conveyance,  1847. 

Two  forms;  leave  to  sell  incom- 
petent's property;  order  of  confirma- 
tion of  sale,  1848. 

§  2361.  Two  forms;  leave  to  sell  in- 
competent's property;  order  of  con- 
firmation of  sale,  1848. 

Form;  leave  to  sell  property  of  in- 
competent; final  report  of  special 
guardian,  1849. 

§  2407.  Reference,  1915,  note. 

§  2410.  Change  of  name;  courts  to 
which   application    is    to    be   made, 

1754. 

§  2411.  Change  of  name;  courts  to 
which  application  is  made,  1754. 

Form;  petition  by  corporation  to 
assume  another  corporate  name, 
1756. 

§  2412.  Form;  petition  by  person 
of  full  age  for  leave  to  assume 
another  name,  1754. 

Form;  petition  of  infant  for  change 
of  name,  1755. 

§  2413.  Petition  by  corporation  for 
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change  of  name;  procedure  to  prevent 
other  corporation  from  taking  name, 
1756,  note. 

Notice  of  presentation  of  petition 
of  corporation  for  leave  to  assume 
another  name,  1757,  note. 

Form;  petition  of  infant  for  change 
of  name,  1755. 

Form;  notice  of  presentation  of  pe- 
tition of  corporation  for  leave  to  as- 
sume another  name,  1757. 

§  2414.  Form;  order  for  change  of 
name  upon  petition  by  natural  per- 
son, 1757. 

Form;  order  upon  petition  of  a 
corporation  for  change  of  name, 
1758. 

Form;  affidavit  of  pubhcation  of 
order;  petition  by  corporation  for 
change  of  name,  1759. 

§  2419.  Definition  of  insolvency, 
1088. 

§§  2419-2431b.  These  sections 
have  no  application  to  incorporated 
Kbrary,  etc.,  1089. 

§  2423.  Proceedings  for  the  volun- 
tary dissolution  of  a  corporation,  922. 

Appointment  of  receiver  in  disso- 
lution proceedings,  1065,  1088. 

Prosecution  of  action  by  officers, 
1086. 

Proceedings  for  voluntary  dissolu- 
tion, 1087. 

Jurisdiction  to  appoint  receiver, 
1129. 


§§2423  et 

note. 


seq.     Reference,   1915, 


§  2429.  Insolvency,  1088. 

§  2431a.    Fees  of  receiver  in  volun- 
tary dissolution  of  corporation,  1181. 

§  2431b.  No  application  to  incor- 
porated library,  1089. 


§  2433.  Order  in  supplementary 
proceedings  not  directly  appealable, 
1132. 

§  2434.  Where  proceedings  com- 
menced, 1068. 

Jurisdiction  of  city  court,  1095. 

§  2435.  Appointment  of  receiver; 
within  what  time,  1095. 

Form;  affidavit  to  obtain  order  to 
examine  judgment  debtor,  after  re- 
turn of  execution  against  property 
issued  out  of  a  court  of  record,  2133. 

Form;  order  for  examination  of 
judgment  debtor  after  return  of  exe- 
cution, 2135. 

§  2436.  Form;  affidavit  to  procure 
order  for  examination  of  judgment 
debtor  after  the  issuing  and  before 
the  return  of  the  execution,  2135. 

§  2437.  Appointment  of  receiver  in 
supplementary  proceedings,   1091. 

Form;  supplementary  proceedings, 
affidavit  to  procure  warrant  for  ar- 
rest of  judgment  debtor,  2137. 

Form;  supplementary  proceedings; 
warrant  for  arrest  of  judgment 
debtor,  2137. 

§  2440.  Form;  supplementary  pro- 
ceedings; undertaliing  of  judgment 
debtor  to  obtain  his  discharge  from 
arrest,  2138. 

Form;  supplementary  proceedings; 
warrant  upon  failure  to  comply  with 
the  order  directing  undertaking  to  be 
given,  2139. 

§  2441.  Where  proceedings  com- 
menced, 1068. 

Form;  supplementary  proceedings; 
affidavit  to  obtain  order  for  examina- 
tion of  person  or  officer  of  corpora- 
tion having  property,  etc.,  of  judg- 
ment debtor,  2139. 
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Form;  order  to  examine  person 
having  property,  etc.,  of  judgment 
debtor,  2140. 

§  2442.  Form;  referee's  report  pur- 
suant to  order  to  examine  person  hav- 
ing property,  etc.,  of  judgment  debt- 
or, 2141. 

§§  2442-2444.  Reference,  1915, 
note. 

§  2444.  Proceedings  to  compel  ex- 
amination of  judgment  debtor,  1009. 

Form;  referee's  return  pursuant  to 
order  to  examine  person  having 
property,  etc.,  of  judgment  debtor, 
2141. 

§  2445.  Form;  oath  of  referee  to 
examine  person  having  property  of 
judgment  debtor,  2142. 

§  2446.  Form;  affidavit  to  obtain 
order  permitting  person  indebted  to 
judgment  debtor  to  pay  debt  to 
'  sheriff,  2142. 

Form;  notice  of  application  for 
order  permitting  payment  to  sheriff 
by  person  indebted  to  judgment 
debtor,  2142. 

Form;  order  permitting  person  in- 
debted to  judgment  debtor  to  pay 
debt  to  sheriff,  2143. 

§  2447.  Form;  notice  of  application 
for  order  that  judgment  debtor  pay 
over  money,  etc.,  2143. 

Form;  order  requiring  delivery  of 
money  or  property  to  sheriff  or  re- 
ceiver by  judgment  debtor,  2144. 

§  2449.  Form;  order  directing  the 
payment  or  application  of  money  or 
property  by  sheriff  to  receiver  of  a 
judgment  debtor,  2144. 

§  2450.  Form;  order  directing  bal- 


ance of  money  to  be  paid  to  judg- 
ment debtor  in  certain  cases,  2145. 

§  2451.  Special  proceeding,  919. 

Enjoining  bank,  978. 

Form;  recital  in  order  enjoining 
third  party  from  disposing  of  prop- 
erty, 1001. 

Form;  recital  in  order  enjoining 
disposal  of  property,  1001. 

§  2452.  Proceedings  to  compel 
examination  of  judgment  debtor, 
1009. 

Form;  affidavit  of  service  of  in- 
jiinction  order  and  order  requiring  a 
judgment  debtor's  attendance  for 
examination,  2146. 

§2453.  Form;  sheriff's  return  of 
arrest  of  judgment  debtor  pursuant 
to  warrant,  2146. 

§  2454.  Discontinuance;  supple- 
mentary proceedings,  1765,  note. 

Form;  order  dismissing  or  discon- 
tinuing supplementary  proceeding, 
2147. 

§  2455.  Form;  supplementary  pro- 
ceedings; order  directing  payment  of 
costs  to  judgment  creditor,  2147. 

§  2456.  Form;  supplementary  pro- 
ceedings; order  directing  payment  of 
costs  to  judgment  debtor,  2147. 

§  2458.  Receiver's  appointment  in 
supplementary  proceedings  where 
judgment  less  than  $25;  where  action 
commenced,  1067,  1068. 

§2461.  Form;  affidavit  to  obtain 
examination  of  judgment  debtor, 
etc.,  when  execution  has  been  issued 
pursuant  to  Code  Civ  Pro.  §  1934  or 
1941,  2148. 

§  2463.  Provisions  of  order  ap- 
pointing receiver,  1129. 
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§  2464.  Appointment  of  receiver 
in  supplementary  proceedings;  no- 
tice, 1091,  1092,  1094. 

Form;  receiver;  notice  of  applica- 
tion for  appointment;  supplementary 
proceedings,  1104. 

Form;  order  appointing  receiver  in 
supplementary  proceedings,  1150. 

Form;  order  appointing  receiver; 
judgment  debtor's  property,  1152, 
1153. 


Conflict  between  receiver 
and  prior  creditors,  1095. 

§  2469,  subd.  5.  Appointment  of 
resident  as  receiver,  1127. 

§  2471a.  Contempt  for  failing  to 
turn  over  books  and  papers;  the 
commitment,  1873. 

§2481,  subd.  4.  Surrogate  has 
power  to  enjoin,  923. 

§  2484.  Prohibition;  district  attor- 
ney acting  as  surrogate,  1517. 

§  2485.  Prohibition;  district  attor- 
ney acting  as  surrogate,  1517. 

§2538.  §§  887-913  apply  to  surro- 
gates' courts,  1714. 

§  2540.  Reference,  1915,  note. 

§  2546.  Reference,  1915,  note. 
Reference;  transfer  tax,  1920. 
Terminating  reference,  1931,  note. 

§  2555.  Contempt;  disobedience  by 
an  executor  of  a  surrogate's  decree, 
1863. 

§  2569.  Form;  affidavit  by  person 
appealing,  not  a  party  to  the  special 
proceeding,  2152. 

§2574.    Form;    notice   of    appeal 


from  decree  or  order  of  surrogate  or 
surrogate's  court,  2168. 

§  2577.  Form;  undertaking  on  ap- 
peal from  surrogate's,  etc.,  decree  or 
order,  2165. 

§2578.  Form;  undertaking  on  ap- 
peal from  surrogate's,  etc.,  decree  or 
order,  2165. 

§  2581.  Form;  undertaking  on  ap- 
peal from  surrogate's,  etc.,  decree  or 
order,  2165. 

§  2586.  Reference,  1916,  note. 

§  2588.  Form;  order  awarding  jury 
trial  upon  reversal  of  surrogate's  de- 
cree in  probate  cases,  2183. 

§  2658a.  Extra  allowance  of  costs; 
action  to  impeach  a  will,  2011. 

§§  2707-2709.  Reference,  1916, 
note. 

§  2718.  Reference,  1916,  note. 

Form;  agreement  to  refer  dis- 
puted claim  made  against  estate, 
1925. 

Form;  order  referring  claim  against 
estate  of  deceased  person,  1939. 

Form;  referee's  report  on  claim 
against  estate  of  deceased  person, 
1939. 

Form;  judgment  pursuant  to  ref- 
eree's report,  2109. 

§  2751.  Lis  pendens;  proceeding  for 
the  sale  of  decedent's  real  property  to 
pay  debts,  1743. 

§  2787.  Reference,  1916,  note. 

§  2954.  Discontinuance  in  justice's 
court  upon  answer  of  title  to  real  es- 
tate, 1765,  note. 
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§  2958.  Discontinuance  in  justice's 
court  upon  answer  of  title  to  real  es- 
tate, 1765,  note. 

§  3013.  Discontinuance;  entering 
nonsuit  by  justice  upon,  1765,  note. 

§  3015.  Discontinuance;  entering 
nonsuit  by  justice  upon,  1765,  note. 

§  3013.  Form;  execution  against 
property  on  judgment  of  justice  of 
the  peace,  docketed  with  county 
clerk,  2029. 

§  3062.  Calendar  practice,  1913. 

§  3160.  Reference;  New  York  City 
Court,  1920. 

§  3161.  Notice  of  trial,  1901. 

§  3162.  Notice  of  trial,  1901. 
Note  of  issue,  1905. 
Note  of  issue;  time,  1906. 

§  3172.  Reference;  New  York  City 
Court,  1920. 

§  3186.  Note  of  issue,  1905. 
Preference,  1910. 

§  3224.  Costs;  if  two  separate 
causes  of  action  are  set  up  in  one 
complaint,  2002. 

§  3228.  Costs  in  action  to  establish 
invalidity  of  will,  2001. 

Costs;  when  recovery  is  less  than 
$50,  2001. 

Costs;  in  New  York  and  Kings 
counties,  2001. 

Costs  in  action  against  New  York 
City,  2002. 

§  3228,  subd.  4.    Costs  in  action  to 
foreclose  mechanic's  lien,  2001. 
Costs  on  counterclaim,  2002. 


§3228,  subd.  5.  Costs;  effect  of 
tender  and  acceptance,  2003. 

§  3230.  Costs;  when  discretionary, 
2001. 

§  3234.  Costs;  taxation  thereof, 
2013. 

§  3236.  Fees  of  referee  and  stenog- 
rapher may  be  recovered,  1044. 

§  3245.  Costs  in  action  against 
municipal  corporation,  2016,  note. 

§3246.  Costs;  receiver,  1189,  1196. 

§  3248.  Costs;  nonpresentation  of 
claim;  action  against  municipal  cor- 
poration, 2016,  note. 

Form;  certificate  entitling  party  to 
costs  or  increased  costs,  2016. 

§  3251.  Fees  of  referee  and  stenog- 
rapher may  be  recovered,  1044. 
Costs  on  reference,  1932. 
Form;  bill  of  costs,  2016. 

§  3251,  subd.  4.  Costs  on  appeal 
from  New  York  City  Court  to  the 
Appellate  Term,  2007. 

§  3252.  Form;  notice  of  motion  for 
extra  allowance  of  costs,  2018. 


Costs;  extra  allowance, 
2009. 

To  be  strictly  construed,  2009. 

Extra  allowance;  foreclosure  ac- 
tion, 2011. 

Form;  notice  of  motion  for  extra 
allowance  of  costs,  2018. 

Form;  order  for  extra  allowance  of 
costs,  2018. 

§  3263.  Form;  notice  of  taxation 
and  retaxation  of  costs,  2018. 

§3267.  Form;  costs;  affidavit  re- 
specting disbursements,  2018. 
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Form;  costs;  affidavit  of  attend- 
ance and  travel  fees  of  witnesses, 
2019. 

Form;  costs;  affidavit  of  attend- 
ance, etc.,  of  witnesses,  2020. 

§  3268.  Form;  affidavit  to  obtain 
security  for  costs,  2020. 

§3269.  Form;  affidavit  to  obtain 
security  for  costs,  2020. 

§3271.  Form;  affidavit  to  obtain 
security  for  costs,  2020. 

§  3272.  Form;  costs;  order  requir- 
ing security  to  be  given,  2021. 

§  3273.  Form;  costs;  undertaking 
pursuant  to  order  requiring  security 
to  be  given,  2021. 

§  3280.  Certiorari  to  review;  re- 
turn; fees,  1491. 

§  3296.  Referee's  fees;  stipiilation 
to  increase,  1934. 

Form;  stipulation  that  stenog- 
rapher's fees  on  reference  be  taxed 
as  a  disbursement,  1936. 

§  3307 ,  Calendar  practice,  1913. 

§3307.  subd.  4.  Note  of  issue, 
1905. 

§  3320.  Receiver  cannot  charge  for 
payment  of  brokerage  for  obtaining 
bond,  1178. 

Receiver's  allowances,  1181. 

§  3334.  Costs  in  action  under  high- 
way law,  2005. 

§  3343,  subd.  4.  Affidavit  of  serv- 
ice on  clerk  of  court,  1774,  note. 

§3343,  subd.  11.  Affidavit;  what 
included,  912. 
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§  3347.  Interpleader;  City  Court  of 
New  York,  1653. 

§  3367.  Reference,  1915,  note. 

§  3374.  Discontinuance;  condemna- 
tion law,  1765,  note. 

§  3378.  Reference,  1915,  note. 

§  3380.  Reference,  1915,  note. 

§  3381.  Lis  pendens  in  condemna- 
tion proceeding,  1743. 

§  3392.  Reference,  1915,  note. 

§§3398-1419.  Procedure  to  fore- 
close mechanic's  lien,  1554. 

§  3400.  Mechanic's  lien;  public  im- 
provements; foreclosure,  1579,  note. 

Form;  execution  in  action  to  en- 
force mechanic's  lien,  under  contract 
for  public  improvement,  1584. 

§  3401.  Action  to  foreclose  me- 
chanic's lien,  1564,  note. 

Foreclosure  of  mechanic's  lien, 
1579,  note. 

Form;  notice  of  object  of  action; 
foreclosure  of  mechanic's  lien,  1564. 

Form;  affidavit  on  motion  for  ref- 
erence to  compute,  on  default,  in  ac- 
tion in  court  of  record,  to  foreclose 
mechanic's  lien  on  real  property, 
1565. 

Form;  order  of  reference  in  action 
in  court  of  record  for  foreclosure  of 
mechanic's  lien  on  real'  property, 
1565. 

Form;  foreclosure  of  mechanic's 
lien;  referee's  report  of  amount  due, 
1566. 

Form;  final  judgment  on  default  in 
action  in  court  of  record  to  foreclose 
mechanic's  lien  on  real  property, 
1568. 

Form;  notice  of  object  of  action, 
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etc.,  in  action  to  enforce  lien  against 
fund  under  contract  with  municipal 
corporation  for  public  improvement, 
1581. 

§  3402.  Foreclosure  of  mechanic's 
lien;  parties,  1554. 

§  3403.  Foreclosure  of  mechanic's 
lien;  parties,  1554. 

§  3413.  Foreclosure  of  mechanic's 
lien;  offer  to  pay  into  court,  1570, 
note. 

Form;  offer  to  pay  into  court  an 
amount,  or  to  execute  and  deposit 
securities,  in  discharge  of  mechanic's 
lien  on  real  property,  1570. 

Form; .  acceptance  by  plaintiff  of 
offer  to  pay  amount  or  deposit  se- 


curities,  etc.,    in   discharge   of   me- 
chanic's lien  on  real  property,  1571. 

Form;  order  upon  acceptance  of 
offer,  1571. 

§  3416.  Foreclosure  of  mechanics' 
lien;  deficiency  of  proceeds,  1570, 
note. 

§  3417.  Form;  notice  to  lienor  re- 
quiring commencement  of  action  to 
enforce  lien,  1574. 

§  3418.  Form;  judgment  in  action 
to  enforce  mechanic's  lien  against 
moneys  due,  or  to  become  due,  under 
contract  with  county,  for  a  public 
improvement,  1582. 

§  3425.  Reference,  1915,  note. 


CITATIOlSr  FROM  THE  CODE   OF  PEOCEDUEE. 


Money  judgment,  obtained  by  pub- 


lication of  summons  against  a  non- 
resident, 2081,  note. 


CITATIONS     FEOM     THE     CODE     OF     EEMEDIAL 

JUSTICE. 

Deposition  de  bene  esse,  1677.  |      Examination  before  trial,  1688. 


CITATIONS  FEOM  THE  PENAL  CODE. 


§  344b.   Constitutionality  of  stat- 
ute, 1262. 

§  675.  Jurisdiction  of  magistrate, 
1262.         1 


§  701.  Minors  convicted  of  crime, 
1263. 

§  899.  Appeal  from  conviction  as 
disorderly  person,  1428. 


CITATIONS  FROM  THE  CODE  OF  CEIMINAL  PEO- 
CEDUEE. 


§  208,  Dismissal  of  writ  if  evidence 
unsupported,  1259. 

§§  527,  529,  555.     Bail;  stay  after 
conviction,  1260. 


§  827.  Action  in  issuing  extradition 
warrant  not  reviewable  by  certiorari, 
1257. 
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li 


§§  899-901.  What  constitutes  aban-  |      §  915.  Contempt;  failure  to  obey 
donment,  1596.  I  General  Sessions  order,  1863. 


CITATIONS    FKOM    THE 
PRACTICE  OF  THE 

3.  Foreclosure  of  mechanic's  lien; 
papers  used,  1566,  note. 

Limiting  time  for  appeal,  2151. 

4.  Filing  petition,  1269. 

Ten  days  in  which  to  file  papers  for 
writ,  1365. 

6.  Notice  by  sheriff  to  make  re- 
turn, 1308,  note. 

14.  Discovery  and  inspection,  1667, 
1701. 

14,  subd.  3.  What  can  be  in- 
spected, 1701. 

14.  15,  16.  Form;  order,  discovery 
and  inspection,  1712. 

14^16.  Form;  petition  for  inspec- 
tion, 1708. 

Form;  order  for  inspection,  1710. 

15.  Discovery  and  inspection,  1667, 
1701. 

16.  Discovery  and  inspection,  1667, 
1701. 

Discovery  and  inspection;  the  or- 
der, 1707. 

17.  Deposition  taken  within  the 
State;  power,  1734,  1734,  note. 

Deposition  within  the  State;  the  pe- 
tition, 1737. 

Form;  notice  of  taking  deposition 
in  this  State  under  laws  of  Connecti- 
cut, 1737. 

Form;  petition  for  subpoena  duces 
tecum  under  commission  from  a  for- 
eign State,  1738. 


GENERAL  RULES  OF 
SUPREME  COURT. 

Form;  subpoena  duces  tecum  to 
compel  a  witness  to  attend  under  a 
deposition  from  another  State,  1741. 

18.  Matrimonial  actions;  proof  of 
service,  1589. 

Matrimonial  actions;  affidavit  of 
service  of  summons  and  complaint, 
1590. 

20.  Deposition  taken  out  of  the 
State  to  be  used  in  the  State;  the  in- 
terrogatories, 1717. 

30.  Proceedings  to  review  referee's 
report,  1932. 

32.  Appeals;  amendments  pro- 
posed to  case  or  exceptions,  2173, 
note. 

Settling  case  on  appeal,  2174,  note. 

36.  Dismissal  of  complaint  for  fail- 
ure to  prosecute,  1760. 

Order  dismissing  complaint  for 
failure  to  proceed  in  action,  1764. 

Preference;  order  of  arrest,  1908. 

Form;  affidavit  on  motion  to  dis- 
miss complaint  for  failure  to  proceed 
in  the  cause,  1763. 

37.  Certiorari  to  review;  notice, 
1443. 

38.  Certiorari  to  review;  in  appel- 
late division,  1441. 

40.  Party  demurring  must  furnish 
papers,  1987. 

41.  Certiorari  to  review;  papers 
furnished,  1441. 
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43.  Certiorari  to  review;  require- 
ments as  to  papers,  1441. 

45.  Extra  allowance;  demurrer, 
2011. 

60.  Foreclosure  of  mechanic's  lien; 
infant  defendants,  1566. 

Foreclosure  of  mechanic's  lien;  in- 
fant defendant,  1568,  note. 

Form;  affidavit  on  motion  for  ref- 
erence to  compute,  on  default,  in  ac- 
tion in  court  of  record,  to  foreclose 
mechanic's  lien  on  real  property, 
1665. 

Form;  foreclosure  of  mechanic's 
lien;  referee's  report  of  amount  due, 
1566. 

Form;  affidavit  on  motion  for  ref- 
erence in  action  to  foreclose  mort- 
gage, 1925.  • 

Form;  order  of  reference  in  action 
for  foreclosure  of  mortgage,  1940. 
•      Form;  referee's  report  of  amount 
due,  etc.,  in  action  for  foreclosure  of 
mortgage,  1940. 

61.  Form;  executions;  report  of 
sale  in  action  for  the  foreclosure  of 
mortgage  upon  real  property,  2063. 

64.  Form;  affidavit  on  motion  for 
reference  on  claim  to  surplus  moneys, 
1927. 

Form;  order  of  reference  as  to 
claims  to  surplus  moneys,  1948. 

Form;  summons  of  referee  upon 
claim  to  surplus  moneys,  1948. 

Form;  references;  certificate  of 
clerk  as  to  who  have  appeared  and 
filed  claims  against  surplus  moneys, 
1949. 

Form;  claim  of  creditor,  before 
referee,  to  surplus  moneys,  1949. 

Form;  referee's  report  as  to  surplus 
moneys,  1950. 

Form;  notice  of  motion  for  pay- 
ment of  surplus  moneys  to  claimant, 
1951. 


73.  Matrimonial  action;  judgment 
by  default,  1616. 

Deposition  taken  out  of  the  State 
to  be  used  in  the  State;  divorce  ac- 
tion, 1716. 

Form;  affidavit  to  obtain  order  of 
reference  in  suit  to  annul  marriage 
on  the  ground  of  nonage,  1926. 

Form;  order  of  reference  on  de- 
fault in  action  for  a  separation,  1946. 

74.  Form;  affidavit  to  obtain  order 
of  reference  in  suit  to  annul  marriage 
on  ground  of  lunacy,  1926. 

Form;  report  of  referee  in  action  to 
annul  marriage,  1938. 

Form;  order  of  reference  in  action 
to  annul  marriage,  1942. 

76.  Matrimonial  actions;  final  judg- 
ment, 1615,  1615,  note. 

Matrimonial  action;  judgment  by 
default,  1616. 

77.  Receiver  in  supplementary  pro- 
ceedings has  abstract  authority  to 
sue  without  leave,  1185. 

81.  Receiver  to  have  one  counsel, 
except  in  special  cases,  1179. 

82.  Examination  to  frame  plead- 
ing, 1668,  note. 

Deposition  de  bene  esse;  the  applica- 
tion, 1675. 

Examination  before  trial,  1679. 

Examination  before  trial;  the  affi- 
davit, 1682. 

Examination  before  trial;  motion 
papers,  1685,  1685,  note. 

Form;  affidavit  on  motion  for 
examination  to  frame  a  complaint 
before  action  brought,  1671. 

Form;  affidavit  on  motion  for 
examination  of  party,  after  action 
brought,  to  secure  information  to 
frame  a  pleading,  1672. 

Form;  deposition  de  bene  esse; 
affidavit  to  obtain  order,  1678. 
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Form;  affidavit  on  which  order  for 
examination  of  defendant  before 
trial  was  based,  1693. 

Form;  order  for  examination  of  de- 
fendant before  trial,  1697. 


Form;  order  for  examination  of  de- 
fendant before  trial  after  motion  to 
vacate  has  been  denied,  1698. 


CITATION  FEOM  SPECIAL  EULES. 


Rule  15.  Appellate  Division,  First 


Dept.  Sale  by  sheriff  of  real  estate 
under  execution,  2048. 


CITATION    EEOM    THE    STATUTOEY    CONSTEUC- 

TION  LAW. 

Mechanics'  liens,  1552. 


CITATION    FEOM    THE    NEW    YOEK    MUNICIPAL 
COUET  ACT. 

§  255.  Costs  on  appeal  from  municipal  court,  New  York  City,  2008. 


CITATIONS  FEOM  THE  NEW  YOEK  STATE  CON- 
STITUTION. 


Art.  1 ,  §  1.  Deprivation  of  property 
without  due  process  of  law,  1255. 


Art.  1,  §  6.  Deprivation  of  property 
without  due  process  of  law,  1255. 


CITATIONS    FEOM    THE     NEW    YOEK    EEYISED 

STATUTES. 


2  R.  S.  8,  1.  Divorce;  leave  to  de- 
fendant to  remarry,  1616. 

Form;  petition  to  amend  decree  of 
divorce  so  that  the  defendant  may 
marry  again,  1623. 

Form;  order  amending,  1624. 


Form;  affidavit  in  support  of  peti- 
tion to  amend,  1624. 

2  R.  S.  534.  Contempt;  mandamus, 
1420,  note. 


CITATIONS   FEOM   CUMMING  &  GILBEET'S   GEN- 
EEAL  LAWS. 

1  Cum.  &  Gil.  Gen.  L.  103.    Child  I  mother    seeking    custody    of    child, 
detained  by  parent,  1269.  j  1283. 

Form;  petition  for  habeas  corpus; ' 
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1  Cum.  &  Gil.  Gen.  L.  1105.  Child 
detained  by  Shakers,  1270. 

1  Cum  &  Gil.  Gen.  L.  1271.  Man- 
damus; recount  of  vote,  1356. 

2  Cum  &  Gil.  Gen.  L.  1775.  Insane 
person  in  custody  entitled  to  writ, 
1269. 

2  Cum.  &  Gil.  Gen.  L.  1858.  In- 
solvent insurance  corporation;  re- 
ceiver must  give  bond,  1166. 

2  Cum.  &  Gil.  Gen.  L.  1859.  Dis- 
charge of  receiver  after  confirmation 
of  actuary's  report,  1162. 

2  Cum.  &  Gil.  Gen.  L.  1862.      Spe- 


cial provisions  for  receiver  of  insur- 
ance corporation,  1174. 

3  Cum.  &  Gil.  Gen.  L.  3179.  Use 
of  writ  to  enfore  decisions  of  rail- 
road conmiissioners,  1374. 

4  Cum.  &  Gil.  Gen.  L.  160.  Rem- 
edy by  mandamus  for  removal,  1375. 

4  Cum.  &  Gil.  Gen.  L.  673.  Ap- 
pointments, 1350. 

4  Cum.  &  Gil.  Gen.  L.  780.  Re- 
ceivers of  monied  corporation,  1166. 

4  Cum.  &  Gil.  Gen.  L.  781.  Special 
counsel  for  receiver  upon  authority  of 
Supreme  Court,  1180. 


CITATIONS    FEOM     THE     NEW    TOEK     SESSION 

LAWS. 


1868,  c.  811.  Certiorari  to  review, 
1440. 

1869,  c.  241.  Certiorari  to  review, 
1440. 

1876,  c.  147.  Writ  of  assessment  of 
damages,  1534. 

1876,  c.  448.    Deposition  de  bene 
esse,  1677. 

Examination  before  trial,  1688. 

1877,  c.  416.  Reference,  1914,  note. 

1879,  c.  345.  Writ  of  assessment  of 
damages,  1534. 

1880,  c.  65.  Writ  of  assessment  of 
damages,  1534. 

1880,  c.  269.  Special  writ  of  cer- 
tiorari to  review  in  tax  cases,  1451. 


1881,  c.  61.  Writ  of  assessment  of 
damages,  1534. 

1882,  c.  377.  Writ  of  assessment 
of  damages,  1534. 

1882,  c.  410.  Writ  of  assessment 
of  damages,  1534. 

1883,  c.  214.  Writ  of  assessment  of 
damages,  1534. 

1883,  c.  378,  §  78.  Permanent  re- 
ceiver may  retain  money  to  meet 
judgment,  1190. 

1884,  c.  372.  Certiorari;  what  can 
be  reviewed  by,  1428. 

1890,  c.  566.  Service  of  notice  for 
a  penalty;  corporation,  1772. 

1892,  c.  676.    Use  of   writ  to  en- 
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force  decisions  of  railroad  commis- 
sioners, 1374. 

1892,  0.  677.  Mechanic's  lien,  1552. 

1892,  c.  688.  Mandamus;  inspec- 
tion of  corporation's  books,  1359. 

1892,  c.  690,  §  76.  Form;  applica- 
tion for  order  to  show  cause  for  dis- 
solution of  insurance  company  and 
receiver,  1123. 

Insolvent  insurance  corporation; 
receiver  must  give  bond,  1166. 

Form;  order  to  show  cause  why 
insurance  company  should  not  be  dis- 
solved and  receiver  appointed,  1124. 

1892,  c.  690,  §§  79  et  seq.  Special 
provisions  for  receiver  of  insurance 
corporation,  1174.  ^ 

1893,  c.  661,  §20.  Appointments, 
1350. 

1893,  c.  686.  Form;  judgment  pur- 
suant to  referee's  report,  2109. 

1893,  c.  721.  Physical  examina- 
tion of  plaintiff  in  negligence  action, 
1689,  1689,  note. 

1894,  c.  477,  mechanic's  lien,  1552. 

1894,  c.  566.  Certiorari  to  review, 
1434. 

1896,  c.  272.  Separation  agree- 
ments, 1594,  note. 

1896,  c.  272,  §40.  Child  detained 
by  parent,  1269. 

Form;  petition  for  habeas  corpus; 
mother  seeking  custody  of  child,  1283. 

1896,  c.  272,  §41.  Child  detained 
by  Shakers,  1270. 

1896,  c.  545,  §  73.  Insane  person  in 
custody  entitled  to  writ,  1269. 


1896,  c.  908,  §  250.  Mandamus;  tax 
assessments,  1357. 

1896,  c.  909,  §111.  Mandamus; 
recount  of  vote,  1356. 

1897,  c.  378.  Certiorari  to  review; 
removal  of  inspector,  1497. 

1897,  c.  378,  as  am'd  by  L.  1901, 
c.  466.  Mandamus;  subordinate  in 
New  York  City  department,  1393, 
note, 

1897,  c.  414,  §  89.  subd.  9.  Man- 
damus; works  of  construction,  1358. 

1897,  c.  418.  Mechanics'  hens, 
1549. 

1897,  c.  418,  §  7.  Mechanic's  lien; 
notice  of  pendency,  1579,  note. 

1897,  c.  418,  §  9.  Mechanic's  lien, 
1560,  note. 

1897,  c.  418,  §9,  subd.  4.  Me- 
chanics' liens,  1557. 

1897,  c.  418,  §  12.  Form;  notice  of 
mechanic's  lien  under  contract  with 
municipal  corporation,  for  a  pubUo 
improvement,  1578. 

1897,  c.  418,  §  16.  Form;  notice  of 
pendency  of  action  to  enforce  me- 
chanic's lien  against  real  property, 
1563. 

1897,  c.  418,  §  17.  Form;  notice  of 
pendency  of  action  to  enforce  me- 
chanic's lien  under  contract  for  pub- 
lic improvement,  1579. 

1897,  c.  418,  §18.  Satisfaction  of 
mechanic's  lien,  1572,  note. 

1897,  c.  418,  §  18,  subd.  1.    Form; 
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certificate;  satisfaction  of  mechanic's 
lien,  1572. 

1897,  c.  418,  §  18,  subd.  4.  Form; 
mechanic's  lien;  notice  of  justifica- 
tion of  sureties  in  undertaking  for 
discharge  of  lien,  1577. 

Form;  mechanic's  lien;  order  dis- 
charging lien  after  justification  of 
sureties,  1577. 

1897,  c.  418,  §19.  Discharge  of 
mechanic's  lien,  1573. 

Form;  certificate  of  payment  to 
county  clerk  of  moneys  to  discharge 
mechanic's  lien,  1573. 

Form;  mechanics'  liens;  receipt  of 
county  treasurer  for  moneys  paid 
into  court,  1574. 

1897,  c.  418,  §  20.  Form;  certificate 
of  discharge  of  mechanic's  lien  upon 
moneys  due  under  contract  for  public 
improvement,  1580. 

1897,  c.  418,  §  20,  subd.  4.  Farm; 
order  of  justice  of  Supreme  Court, 
directing  deposit  of  sum  of  money, 
in  discharge  of  lien  upon  moneys  un- 
der contract  for  public  improvement, 
1580. 

1897,  c.  452.  Divorce;  leave  to  de- 
fendant to  remarry,  1616. 

Form;  petition  to  amend  decree  of 
divorce  so  that  the  defendant  may 
marry  again,  1623. 

Form;  order  amending,  1624. 

Form;  affidavit  in  support  of  pe- 
tition to  amend,  1624. 

1897,  c.  549.  Foreclosure  of  me- 
chanic's lien;  offer  to  pay  into  court, 
1570,  note. 

1897,  c.  614.  Saturday  afternoon, 
half  holiday,  903. 

1898,  c.  182.  Certiorari  to  review, 
1434. 


1898,  c.  182,  §184.  Certiorari  to 
review,  1435. 

1898,  c.  186,  §  3.  Removal  of  offi- 
cer, 1338. 

1899,  c.  350.  Special  guardian  for 
incompetent,  1836. 

1899,  c.  370,  §  21.  Certiorari  to  re- 
view, 1435. 

1899,  c.  502.  Deposition  within  the 
State;  power,  1734. 

1899,  c.  632.  Commitment  to  re- 
formatory, 1263. 

1899,  c.  690.  Prohibition;  uncon- 
stitutional statute,  1514. 

1899,  c.  712.  Certiorari  to  review 
assessments  on  special  franchises, 
1446. 

Certiorari  to  review  special  fran- 
chise tax,  1451. 

Special  franchise;  certiorari  to  re- 
view, 1461,  note. 

1900,  c.  254.  Certiorari  to  review 
assessments  on  special  franchises, 
1446. 

Certiorari  to  review  special  fran- 
chise tax,  1451. 

Special  franchises;  certiorari  to  re- 
view, 1461,  note. 

1900,  c.  367.  Mandamus;  election 
disputes;  remedy,  1356. 

1900,  c.  591.  Notice  of  trial; 
amending  pleadings,  1902. 

1900,  c.  742.  Modifying  amount  of 
alimony,  1598. 

1901,  c.  466.  Certiorari  to  review, 
1435. 
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1901,  c.  466,  §  290.  New  York  City 
charter;' recognition  of  officer,  1338. 

1902,  c.  37.  Mechanic's  lien;  public 
improvement,  1578,  note. 

1902,  c.  60.  Miscellaneous  acts  of 
officers,  1354. 

1902,  c.  60,  §  2.  Receiver  of  monied 
corporation,  1166. 

1902,  c.  192.  Certiorari  to  review; 
personal  tax  assessment,  1510. 

1902,  c.  270.  Remedy  by  manda- 
mus for  removal,  1375. 
Certiorari  to  review,  1435. 

1902,  c.  364.  Judgments  in  matri- 
monial actions,  1614. 

1903,  c.  85.  Report  of  referee; 
when  insufficient,  1931,  note. 

Referee's  report  must  state  sepa- 
rately facts  and  conclusions,  1937, 
note. 

1903,  c.  154.  Sale  of  real  property 
of  infant  not  in  being,  1837. 

1903,  c.  488.  Judgments  in  matri- 
monial actions,  1614. 

1904,  c.  40.  Certiorari  to  review, 
1434. 

1904,  c.  173.  Reference,  1909. 

1904,  c.  318.  Matrimonial  actions; 
obtaining  sequestration,  1611,  note. 


1904,  c.  339.  Amending  decree  as 
to  alimony,  1599. 

1904,  c.  518.  Amendment  to  §  1670, 
1743. 

1904,  c.  697.  Honorably  discharged 
soldiers  and  sailors  not  to  be  re- 
moved, 1375. 

1904,  c.  705.  Special  counsel  for  re- 
ceiver upon  authority  of  Supreme 
Court,  1180. 

1904,  c.  758.  Appointment  of  ap- 
praiser in  tax  proceeding,  1339. 

1905,  c.  60.  Lds  pendens  canceled 
on  giving  undertaking,  1747. 

Cancellation  of  notice  of  pendency, 
1750,  note. 

1905,  c.  175.  Amendments  to  §1391, 
2069,  note. 

19t)5,  c.  435.  Qualifications  of 
referee,  1922. 

1905,  c.  537.  Judgments  in  matri- 
monial actions,  1614. 

1906,  c.  597.  Unconstitutional 
statute,  1255. 

1906,  c.  89.  Change  of  name  by 
corporation;  procedure  to  prevent 
other  corporation  from  taking  name, 
1756. 

1906,  c.  255.  Foreclosure  of  me- 
chanic's lien;  parties,  1554. 


CITATIONS  FROM  CONSOLIDATION  ACT. 


§1458.   Dismissal  of  writ;   disor- 
derly conduct,  1261. 

§1461.    Dismissal   of   writ;   disor- 
derly conduct,  1261. 


§  1466.   Commitment  to  reforma- 
tory, 1263. 
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CITATIONS  FROM  NEW  YORK  CITY  CHARTER. 


§  119.  Contempt;  refusal  to  testify, 
1860. 

§  355.    Certiorari    to   review;    dis- 
missal of  veteran,  1509. 

§419.  Competitive  bidding,  1351. 

§  537.  Certiorari  to  review,  1435. 

§  648.    Certiorari    to    review;    re- 
moval of  inspector,  1497. 

§  685.    Power   of   police   com-t   in 
matrimonial  troubles,  1596. 

§  897.    Certiorari    to   review;   per- 
sonal tax  assessment,  1510. 

§906.  Certiorari  to  review,  1430, 
1446. 


Certiorari  to  review  assessment  on 
real  property,  1449. 

Certiorari  to  review  tax  levy, 
1450. 

Special  writ  of  certiorari  to  review, 
1451. 

Form;  petition  for  review  by  cer- 
tiorari of  tax  assessment,  1461. 

Form;  order  that  certiorari  to  re- 
view issue;  tax  case,  1471. 

Form;  writ  of  certiorari  to  review 
tax  assessment,  1487. 

§  1543.  Mandamus  by  discharged 
subordinate  note,  1334. 

Mandamus;  subordinate  in  city  de- 
partment, 1393,  note. 

Certiorari  to  review,  1435. 


CITATIONS  FROM  THE  TAX  LAW. 


Tax  law;  certiorari  to  review, 
1449,  1450. 

§  45.  Certiorari  to  review,  1430. 
Certiorari    to    review    assessments 
on  special  franchises,  1446. 

§196.  Certiorari  to  review,  1430. 

Certiorari  to  review  acts  of  State 
comptroller,  1446. 

Certiorari  to  review  franchise  tax 
of  corporation,  1450. 

Special  writ  of  certiorari  to  review, 
1451. 

§  197.  Certiorari  to  review;  assess- 
ment by  State  comptroller,  1451. 


§§  250  et  seq.  Certiorari  to  review, 
1430,  1446. 

Certiorari  to  review;  special  writ  in 
tax  cases,  1451. 

Form;  petition  fol-  review  by  cer- 
tiorari of  tax  assessment,  1461. 

Form;  petition  for  certiorari  to  re- 
view; tax  case,  1464. 

Form;  order  that  certiorari  to  re- 
view issue  in  tax  case,  1471. 

Form;  writ  of  certiorari  to  review 
tax  assessment,  1487. 

Form;  writ  of  certiorari  to  review; 
New  York  City  real  estate  tax  case, 
1489. 


CITATIONS  FROM  THE  LIEN  LAW. 

'  Mechanics'  liens,  1549.  Death  of  owner,  1553. 

§  10.  Time  within  which  mechan-  i     §  15.  Assignments,  1554. 
ic's  lien  may  be  filed,  1552. 


CITATIONS    FROM    U.    S.    COMPILED    STATUTES. 
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§  16.    Foreclosure    of    mechanic's 
lien;  notice,  1563,  note. 


§  17.   Notice  of  pendency,   1S79, 
note. 

§  22.  Mechanics'  liens,  1549. 


CITATIONS   FROM  INDEPENDENT   GENERAL 

STATUTES. 


Banking     Law,     §  115. 
pleader;  savings  bank,  1643. 


Inter- 


Bankinq  Law  op  1882.  Inter- 
pleader, 1652. 

Charter  of  Cities  op  the  Second 
Class,  §  180.  Certiorari  to  review, 
1434. 

Civil  Service  Law,  §  20.  Remedy 
by  mandamus  for  removal,  1375. 

§  21.  Honorably  discharged  sol- 
diers or  sailors  not  to  be  removed, 
1375. 

Consolidated  School  Law,  Title 
14.  Certiorari  to  review,  1434. 

Domestic  Relations  Law,  §  21. 
Separation  agreement,  1594,  note. 

Employers'  Liability  Act.  When 
error  to  dismiss  complaint,  1968. 


Highway  Law.  Costs  in  action 
thereunder,  2005. 

Insurance  Law,  2  Cum.  &  Gil. 
Gen.  L.  1858.  Form;  application  for 
order  to  show  cause  for  dissolution 
of  insm-ance  company  and  receiver- 
ship, 1123. 

Form;  order  to  show  cause  wtiy 
insurance  company  should  not  be  dis- 
solved and  receiver  appointed,  1124. 

Insurance  Law,  §  77.  Discharge 
of  receiver  after  confirmation  of  re- 
ceiver's report,  1162. 


Liquor    Tax    Law. 
1412. 


Mandamus, 


Railroad  Law,  §  59.  Certiorari 
to  review,  1434. 

Stock  Corporation  Law,  §  52. 
Mandamus;  inspection  of  corpora- 
tion's books,  1359. 


CITATIONS  FROM  U.  S.  CONSTITUTION. 

Art.    1,    §8.    Removal    of    cause,  I      Art.    3,    §2.    Removal    of    cause, 
1786,  note.  1 1786,  note. 


CITATIONS  FROM  U.  S.  COMPILED  STATUTES. 


1  U.  S.  Comp.  Stat.  509.  Removal 
of  cause;  separable  controversy,  1794. 

Removal  of  cause;  by  whom  ap- 
plication made,  1797. 


25  U.  S.  Statutes  at  Large.     Re-, 
moval  of  cause,  1793. 
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CITATIONS  FEOM  INDEPENDENT  ACTS  OF  CON- 
GRESS. 


Act  of  March  3,  1875.  Removal 
of  cause,  1786,  note. 

Act  of  March  3,  1875,  c.  137,  §  7. 
Removal  of  cause;  where  State  com't 
refuses  to  recognize  order  of  United 
States  court,  1803. 

Act  of  March  3,  1887.  Removal 
of  cause,  1786,  note. 

Act  of  Aug.  13,  1888:  Removal  of 
cause,  1786,  note. 


Act  of  Aug.  13,  1888,  c.  866.  Re- 
moval of  cause,  1793. 

Act  of  Aug.  13,  1888,  c.  866,  §  1. 
Removal  of  cause;  separable  con- 
troversy, 1794. 

Removal  of  cause;  by  whom  ap- 
plication made,  1797. 

Act  of  Aug.  13,  1888,  c.  866,  §4. 
Removal  of  cause,  1792. 

United  States  Homestead  Law. 
Removal  of  cause,  1792. 
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CHAPTER  X. 
INJUNCTION. 

AKTICLB  I.       A  PROVISIONAL  EEMEDY.      In  GENERAL,  p.  873. 

II.     When  allowed,  p.  875. 

III.  When  not  allowed,  p.  888. 

IV.  How  obtained,  p.  907. 

V.  The  injunction  ordek.     Requisites,  p.  973. 

VI.  Serving  and  enforcing  the  order,  p.  1008. 

VII.  Continuing  and  vacating  the  injunction,  p.  1022.   ' 

VIII.  Undertaking.    Action  on  undertaking,  p.  1036. 

Aet.    I.    A    PROVISIONAL    EBMBDY.       IN    GENERAL. 

1.  Temporary  distinguished  from  permanent  injunction. 

— This  chapter  treats  of  temporary  injunctions,  as  provi- 
sional remedies,  which  are  granted  by  order,  on  motion. 
Code  Civ.  Pro.  §  602.  Permanent  injunctions  are  granted 
only  in  final  decrees,  in  suits  in  equity,  or  in  final  orders  made 
in  special  proceedings.  The  writ  of  injunction  has  been  abol- 
ished. Gode  Civ.  Pro.  §  602.  But  the  term  is  still  sometimes 
used  incorrectly.  The  principles  of  law  governing  injunctions 
of  a  permanent  nature  are  to  be  found  largely  in  adjudicated 
cases  in  courts  of  equity.  Almost  identical  principles  apply 
to  temporary  injunctions,  with  this  important  qualification,  that 
the  right  to  issue  temporary  injunctions  at  all  depends  largely 
upon  statute  law.  "  It  is  well  settled  ....  that  in  this  State 
a  court  of  equity  has  no  inherent  absolute  power  to  grant  in- 
terlocutory injunctions."  Baahman  v.  Harrington,  184  N.  Y. 
d:58,  and  oases  cited  on  page  462.  But  if  the  case  is  one  in 
Vol.  ii— 1  [873] 
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which  the  statute  authorizes  a  preliminary  injunction,  the  rules 
established  by  courts  of  equity- are  applied  to  every  step  of  the 
proceeding,  with  such  modifications  as  necessarily  flow  from  it 
being  of  a  temporary  as  distinguished  from  a  permanent  na- 
ture. Temporary  injunctions  are  founded  on  affidavits,  while 
permanent  ones  only  follow  a  trial  in  which  the  witnesses  are 
produced  in  court.    . 

2.  "  The  office  of  a  preliminary  injunction  is  to  preserve 
the  status  quo  until,  upon  final  hearing,  the  court  may  grant 
full  relief.  Generally  this  can  be  accomplished  by  an  injunc- 
tion prohibitory  in  form,  but  it  sometimes  happens  that  the 
.status  quo  is  a  condition  not  of  rest,  but  of  action,  and  the  con- 
dition of  rest  is  exactly  what  will  inflict  the  irreparable  injury 
upon  complainant,  from  which  he  appeals  to  a  court  of  equity 
to  protect  him.  In  such  a  case  courts  of  equity  issue  manda- 
tory writs  before  the  case  is  heard  on  its  merits."  Toledo,  etc., 
R.  a.  Co.  V.  Penn.  Co.,  54  Fed.  730,  quoted  approvingly  in 
Bachman  v.  Harrington,  184  N".  Y.  458,  464.  It  may  "  be  in 
force  for  a  month  or  for  years,"  but  it  can  last  only  until  final 
judgment  is  pronounced,  and  if  preventive  relief  is  then  de- 
nied, the  injunction  will  "  fall  of  its  own  weight."  Burt  v. 
Smith,  181  ]Sr.  Y.  1.  It  is  "  an  act  of  extraordinary  power  on 
the  part  of  the  court."  Johnson  v.  Kingston  Bd.  of  Educ,  38 
Misc.  593  ;  78  Supp.  53.  "  A  very  severe  and  drastic  remedy." 
KerTcer\.Lederer,  30  Misc.  651 ;  64  Supp.  506. 

3.  "  Mandatory  injunctions,  granted  even  on  final  decree 
with  caution  and  limitation,  are  allowed  only  with  rarity  on 
an  interlocutory  application,  and  then  in  extreme  cases  where 
the  right  is  established  with  indisputable  clearness  and  where 
the  final  result  may  otherwise  fail  to  afford  complete  relief." 
Owen  V.  Partridge,  40  Misc.  415  ;  82  Supp.  248 ;  and  authori- 
ties there  cited.  They  are  granted  when  the  condition  of  rest, 
during  the  pendency  of  the  action,  will  cause  the  complainant 
irreparable  in  jury.  Toledo,  etc.,  R.  R.  Co.w  Penn.  Co.,  54  Fed. 
730,  quoted  approvingly  in  Bachmanv.  Harrington,  1841^.  Y. 
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458,  464.  They  are  unauthorized  when  the  act  commanded  to 
be  done  (reinstatement  of  a  member  in  an  unincorporated  as- 
sociation) is  solely  the  act  sought  to  be  decreed  by  final  judg- 
ment.    BachinanY.  Harrington,  184  E".  Y.  458. 

4.  The  distinction  between  mandamus,  mandatory  injunc- 
tion and  injunction  is  sometimes  very  subtle,  particularly  be- 
tween the  former  two.     Mandamus,  however,  is,  in  New  York, 
always  a  State  writ,  and  the  other  two  never  are  writs  at  all, 
under  New  York  practice.     Mandamus  is  used  to  set  in  motion 
a  public  officer  to  compel  him  to  do  a  ministerial  act  not  rest- 
ing in  discretion,  or  to  compel  a  private  corporation  or  an  of- 
ficer thereof  to  perform  some  act  or  duty  devolving  upon  it 
or  him  by  law.     It  was  originally  the  King's  Writ.     People 
ex  ret.  Gas  Light  Co.  v.  Common  Co\(ncil,  T8  N.  Y.  56.     Injunc- 
tions, and  perhaps  in  extreme  cases  mandatory  injunctions,  may 
issue  against  public  officers  and  officers  of  corporations  as  well 
as  against  private  individuals.     But  mandamus  rarely,  if  ever, 
issues  against  private  persons  in  their  individual  capacity,  un- 
less the  remedy  is  specially  given  in  a  particular  case  by  stat- 
ute.    Thus  mandamus  is  the  appropriate  remedy  of  an  expelled 
member  to  obtain  reinstatement  in  a  corporation.     Stein,  v. 
Ma/rks,  44  Misc.  140  ;  89  Supp.  921 ;  Eaebler  v.  N.  T.  Produce 
Ex.,  149  N.  Y.  414.     But  it  is  not  proper  in  the  case  of  an  un- 
incorporated association.      Weidenfeld  v.   Keppler,   84  App. 
Div.  235  ;  82  Supp.  634 ;  aff'd  176  N.  Y.  562.     Although  the 
court  might  permit  mandamus  if  there  were  no  other  remedy. 
Id.     And  an  action  is  properly  brought  in  equity,  by  a  mem- 
ber, to  restrain  the  officers  of  an  unincorporated  association 
from  taking  further  steps  to  expel  him,  although  as  to  a  cor- 
poration the  remedy  would  be  by  mandamus.     Bachman  v. 
Harrington,  184  N.  Y.  458. 

AeT.    II.    WHEN  ALLOWED.^ 

1.  In  general. — "  The  cases  in  which  injunctions  have  been 
granted  are  numerous  and  varied."      Weber  v.  Rogers,  41  Misc. 

1  See  also  how  obtained,  yostt,  P-  904 
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662 ;  85  Supp.  232.  And  novelty  is  not  an  insuperable  ob- 
jection to  the  bringing  of  an  injunction  action.  Weber  v. 
Bogers,  41  Misc.  662 ;  85  Supp.  232. 

This  remedy  "  is  constantly  growing  and  expanding." 
"  There  is  a  preventive  as  well  as  a  remedial  justice."  Green 
Island  Ice  Go.  v.  Norton,  105  App.  Div.  331 ;  86  Supp.  613. 

'■'■  Itis  necessary  to  consider  the  degree  of  the  injur'y  complained 
of:''  Tucker  v.  Mack  Pav.  Co.,  61  App.  Div.  521 ;  70  Supp. 
689.  "  Equity  does  not  undertake  to  relieve  from  all  the  an- 
noyances (publication  of  libel)  caused  by  those  who  are  incon- 
siderate of  the  feelings  and  business  interests  of  others.  On 
the  contrary,  it  is  a  general  rule,  which  has  some  exceptions, 
that  it  will  not  undertake  to  interfere  where  a  party  has  an 
adequate  remedy  at  law,  and  when  it  does  interfere,  it  is  guided 
by  principles  of  equity,  which  during  the  long  course  of  its 
administration  have  become  established."  Marlin  Fire  Arms 
Co.  V.  Shields,  171  N.  Y.  384,  389. 

Perishable  property.  "  It  is  quite  unusual  to  tie  up  a  trans- 
fer of  personal  property  "  by  injunction,  which  "  will  deteriorate 
in  quality,"  such  as  canned  corn.  New  Hartford  Confining  Co. 
V.  Bullifant,  78  App.  Div.  6 ;  78  Supp.  951. 

2.  Who  may  be  enjoined. — The  order  may  issue  not  only 
against  an  individual,  a  firm,  or  a  corporation,  but  also  against 
public  officers,  such,  for  example,  as  a  police  captain.  Hale 
V.  Burns,  101  App.  Div.  101 ;  91  Supp.  929.  A  police  com- 
missioner. Craushaw  v.  McAdoo,  47  Misc.  420,  425 ;  94  Supp. 
386.  A  city.  Hudson  River  Tel.  Co.  v.  Johnstown,  37  Misc. 
41 ;  74  Supp.  767.  The  mayor  of  a  city.  Walter  v.  McClel- 
lan,  48  Misc.  215  ;  96  Supp.  479.  An  unincorporated  associa-- 
tion.  Foster  v.  Retail  Clerks'"  Protective  Assn.,  39  Misc.  48 ; 
78  Supp.  860. 

Conflict  between  State  and  Federal  Court.  The  Supreme 
court  of  New  York  State  has  no  jurisdiction  to  enjoin  a  United 
States  marshal  from  proceeding  to  a  sale  on  execution  of 
property  involved  in  litigation  in  an  action  in  the  Circuit  Court 
of  the  United  States,  in  which  the  execution  was  obtained, 
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and  which  antedated  the  action  in  the  State  Court.     Beardslee 
V.  Ingraham,  183  N.  Y.  411. 

3.  Acts  of  the  police. — A  police  captain  was  restrained 
from  continuing  to  trespass  on  the  plaintiff's  property,  where 
this  trespass  was  without  lawful  authority.  Hale  v.  Burns, 
101  App.  Div.  101;  91  Supp.  929.  A  police  commissioner  was 
restrained  by  a  tobacco  dealer,  who  produced  satisfactory  evi- 
dence as  to  the  reputable  character  of  his  business,  and  the 
police  set  forth  no  fact  showing  that  the  place  was  suspicious. 
Craushaw  v.  McAdoo,  47  Misc.  420,  425  ;  94 Supp.  386.  And 
from  continuing  a  trespass  without  lawful  authority.  Levy  v. 
Bingham,  113  App.  Div.  424. 

4.  Striking  employees  and  labor  unions. — A  cigarmaker's 
union  was  restrained  from  interfering  with  the  plaintiff's  busi- 
ness. Davis  V.  Bosenistein,  56  App.  Div.  220 ;  67  Supp.  629. 
So  also  was  a  labor  union,  in  an  action  to  recover  damages, 
and  to  restrain  the  members  thereof  from  using  force,  etc.,  to 
keep  men  away  who  wished  to  work.  People  ex  rel.  Stearns 
V.  Marr,  181  N.  Y.  463.  Where  a  clothing  firm  sought  a  pre- 
liminary injunction  to  restrain  clerks  from  picketing  its  store, 
circulating  a  card  that  the  firm  was  "  unfair,"  etc.,  the  injunc- 
tion was  denied  so  far  as  both  those  acts  were  concerned,  al- 
though they  were  done  as  the  result  of  an  agreement  between 
two  or  more.  An  injunction  was  granted,  however,  enjoining 
the  defendant  clerks  from  entering  the  store  so  as  to  interfere 
with  it,  from  obstructing  access  to  it,  etc.  Foster  v.  Retail 
Clerics'  Protective  Assn.,  39  Misc.  48  ;  78  Supp.  860. 

5.  Legal  proceedings. — A  vendor  may  be  restricted  from 
bringing  actions  to  collect  installments  of  a  purchase  price  as 
they  mature  every  month.  Fraley  ^  Caret/  Co.  v.  Delmont, 
110  App.  Div.  468 ;  97  Supp.  408.  After  interpleader  by  a 
corporation  of  rival  claimants  to  its  stock,  one  of  the  claimants 
may  be  enjoined  from  bringing  any  action  relative  to  this 
stock  or  to  the  dividends  thereon,  but  the  certificate  should  be 
deposited  in  court.     Amer.  Press  Assn.  v.  Brantingham,  57 
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App.  Div.  399;  68  Supp.  285.  Proceedings  in  surrogate's 
court  may  be  enjoined  until  the  determination  of  an  action  to 
establish  as  the  last  will  one  prior  in  date  to  two  other  wills. 
LeBrantz  v.  ConUin,  39  Misc.  Y15  ;  80  Supp.  967. 

6.  Until  determination  of  another  action — The  further 
prosecution  of  an  action  in  the  City  Court  of  the  City  of  New 
York  may  be  restrained  until  the  final  determination  of  an  ac- 
tion in  a  Pennsylvania  court,  involving  the  same  debt,  where 
the  plaintiff  is  entirely  solvent  and  is  willing  to  pay  the  per- 
sons Avho  prove  to  be  entitled  to  the  money.  Taylor  Worsted 
Co.  V.  Beolohi,  37  Misc.  691  ;  76  Supp.  379.  "A  court  of 
equity  has  the  power  to  enjoin  a  party  to  an  a.ction  pending 
in  this  State  from  prosecuting  an  action  subsequently  com- 
menced in  another  jurisdiction,  between  the  same  parties, 
to  recover  upon  the  same  cause  of  action  and  for  the  same  re- 
lief," and  "  it  is  the  duty  of  the  court  to  exercise  that  power, 
where  equity  and  good  conscience  require  it."  Locomobile  Co. 
V.  Ameriecm  Bridge  Co.,  80  App.  Div.  44  ;  80  Supp.  288.  And 
an  injunction  in  such  a  case  Avas  held  proper,  where  a  purpose 
was  in  the  second  action,  which  would  go  to  trial  prior  to  the 
other,  to  prevent  the  use  of  a  certain  deposition.  Id.  "Whether 
the  court  will  exercise  that  power  rests  largely  in  discretion 
and  necessarily  depends  upon  the  facts  presented  in  each  par- 
ticular case.     Id. 

7.  Dispossess  proceedings. — Further  summary  proceedings 
against  a  tenant,  who  has  partially  won  a  summary  proceed- 
ing in  a  justice's  court,  may  be  restrained.  Jones  v.  Burgess, 
109  App.  Div.  888  ;  96  Supp.  873.  So  may  such  proceedings 
be  restrained  until  the  trial  of  an  action  to  determine  whether 
the  property  passed  as  collateral  security  or  whether  there  was 
a  repurchase  agreement,  the  affidavits  on  these  points  being 
contradictory.  Murray  v.  Sweasy,  31  Misc.  603  ;  66  Supp.  72. 
And  an  injunction  may  issue  restraining  a  landlord  and  a  jus- 
tice of  the  peace  from  continuing  a  summary  proceeding  to 
dispossess,  where  the  tenant's  removal  would  endanger  his 
life.      Weber  v.  Rogers,  41  Misc.  662  ;  85  Supp.  232. 
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8.  Mortgage  foreclosure. — An  injunction  may  be  issued,  on 
terms  as  to  payments  by  the  plaintiff,  enjoining  the  foreclosure 
by  a  senior  chattel  mortgagee  of  property  of  which  the  plain- 
tiff is  the  junior  mortgagee.  Bernheimer  cfe  8.  P.  B.  Co.  v. 
H.  Koehler  Co.,  42  Misc.  377  ;  86  Supp.  716. 

9.  City  ordiuances. — A  city  may  be  restrained  from  en- 
forcing an  ordinance  which  was  held  to  be  void,  because  un- 
reasonable, and  which  impairs  the  property  rights  of  the 
plaintiff,  a  street  railroad.  United  Traction  Co.  v.  Watervliet, 
35  Misc.  392  ;  71  Supp.  977.  Also  as  to  an  ordinance  by  which 
telephone  companies  are  compelled  to  take  down  their  over- 
head wires  and  put  them  in  conduits  (the  injunction  being  con- 
tinued on  terms  so  as  to  insure  a  speedy  trial).  Hudson  River 
Tel.  Co.  V.  Johnstown,  37  Misc.  41 ;  74  Supp.  767. 

10.  Collecting  judgment. — In  an  action  by  the  receiver  of 
a  judgment  debtor,  injunction  may  issue  to  restrain  an  alleged 
fraudulent  assignee  of  such  debtor  from  collecting  certain  judg- 
ments.    Fine  V.  Babinbauer,  49  Misc.  437 ;  99  Supp.  896. 

11.  Taxpayer's  actions. — The  carrying  out  of  a  contract 
for  paving  part  of  a  city  was  enjoined,  where  it  was  alleged 
that  the  performance  of  the  contract  would  be  a  waste  of  pub- 
lic funds.  Happel  v.  Blessing,  37  Misc.  47 ;  74  Supp.  801.  Also 
the  performance  of  a  contract  where  the  city  authorities  who 
made  it,  incurred,  contrary  to  a  statute,  liability  to  some  un- 
determined extent  for  additional  work.  Walter  v.  MoQlellan, 
48  Misc.  215  ;  96  Supp.  479. 

12.  Works  of  construction — The  erection  of  a  bay  win- 
dow in  violation  of  a  restrictive  covenant  as  to  stoop  lines  was 
enjoined.  But  injunction  was  held  not  to  be  proper  to  compel 
the  removal  of  a  part  of  a  structure  already  erected.  Wil- 
liams V.  Silverman  Realty  &  Cons.  Co.,  Ill  App.  Div.  679 ; 
97  Supp.  945.  The  construction  by  a  telephone  company  of  a 
conduit  in  a  city  street  was  also  enjoined,  although  a  number 
of  questions  (e.  g.,  whether  it  was  feasible  for  the  company  to 
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place  its  wires  in  a  conduit  already  constructed)  were  sharply- 
contested  in  affidavits.  Rochester  v.  Bell  Tel.  Co.,  52  App. 
Div.  6  ;  64  Supp.  804.  And  the  defendantsj  erecting  a  build- 
ing next  to  that  in  which  the  plaintiffs  leased  offices,  were  en- 
joined from  disturbing  the  floor  above  the  plaintiffs,  which 
served  as  a  roof,  together  with  the  skylight  from  which  they  de- 
rived light.  Benedict  v.  International  Banking  Corp.,  88  App. 
Div.  488  ;  85  Supp.  188.  The  further  cutting  of  the  walls  of  a 
landlord's  building,  and  the  using  of  the  premises  as  a  restau- 
rant, were  enjoined,  reserving  until  the  trial  the  questions 
whether  the  tenant,  a  bank,  had  broken  a  covenant  by  sub- 
letting to  the  restaurant  proprietor,  and  whether  the  landlord 
had  waived  any  breach.  Orvis  v.  Wat.  Gotnmerc.  Bk.,  81  App. 
Div.  631 ;  80  Supp.  1029.  Where  plaintiff  had  parted  with  a 
lease  of  a  whole  plot,  and  had  taken  back  a  sealed  contract 
that  he  was  to  have  the  store  in  any  building  to  be  erected,  an 
injunction  was  held  to  lie  to  prevent  the  building  from  being 
so  constructed  as  to  deprive  the  plaintiff  of  the  right  to  the 
kind  of  store  planned.  BacTces  v.  Curran,  69  App.  Div.  188 ; 
74  Supp.  723. 

Bemoval  of  earth. — A  mandatory  injunction  was  granted 
requiring  the  removal  by  the  defendants  of  earth  placed  by 
them  without  authority  upon  the  plaintiff's  lots.  Eno  v. 
Christ,  25  Misc.  24 ;  54  Supp.  400. 

13.  An  actress  may  be  restrained  from  making  certain 
imitations  on  the  stage  until  the  expiration  of  her  contract  with 
the  plaintiff,  a  theatrical  manager.  Shubert  v.  Angeles,  80  App. 
Div.  625  ;  80  Supp.  146.  If  her  services  are  "  special,  unique 
or  extraordinary."  Id.  Or  from  appearing  at  a  rival  theater 
to  the  plaintiff's  during  the  period  of  such  a  contract.  Buff 
V.  Russell,  14  Supp.  134 ;  aff'd  without  opinion,  133  E".  Y. 
678  ;  Daly  v.  Smith,  38  Super.  Ct.  158. 

14.  Boxers. — It  seems  that  an  injunction  would  lie  to  pre- 
vent boxers,  who  had  contracted  to  give  an  exhibition  at  a 
certain  club  house  on  a  certain  date,  from  appearing  at  a  rival 
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club,  before  that  day.     Arena  Athletic  Club  v.  MoFartland, 
41  App.  Div.  352 ;  58  Supp.  477. 

15.  Trade  secrets. — A  former  coemployee  of  the  plaintiff 
may  be  enjoined  from  disclosing  formulas  for  the  manufacture 
of  ink.  Boosen  v.  Carlson,  46  App.  Div.  233 ;  62  Supp.  157. 
(The  judgment  below  was  reversed  on  an  exception  to  the  ex- 
clusion of  evidence.)  Injunction  was  held  to  lie  where  a 
person  was  the  owner  of  valuable  trade  secrets  which  were 
either  discovered  by  an  employee,  or  necessarily  disclosed  to 
him  while  occupying  a  confidential  relation  towards  the  owner, 
and  such  employee  had  agreed  to  give  his  employer  the  exclu- 
sive property  in  and  control  over  such  inventions,  and  there- 
after, in  violation  of  such  agreement,  undertook  to  make  use 
of  the  same  in  such  manner  as  to  materially  injure  his  em- 
ployer's business.  Eastman  Kodak  Co.  v.  BeiohenbaGh,  79 
Hun,  183  ;  29  Supp.  1143  ;  Little  v.  Oallus,  4  App.  Div.  569  ; 
38  Supp.  487.  But  if  it  is  not  clearly  brought  out  that  the 
employee  either  discovered,  or  there  were  disclosed  to  him, 
such  secrets,  the  injunction  will  be  denied.  Universal  Talking 
Mack.  Go.  V.  English,  34  Misc.  342 ;  69  Supp.  813. 

16.  Business  agreements ;  restraint  of  trade.— An  agree- 
ment not  to  engage  in  the  business  of  selling  fish,  "  a  com- 
modity which  is,  practically  limitless,"  the  agreement  being 
expressly  limited  as  to  territorial  scope  and  time,  may  be 
enforced  specifically  by  injunction.  Booth  &  Co.  v.  Seihold, 
37  Misc.  101 ;  74  Supp.  776.  So  may  a  covenant  in  a  bill  of 
sale  not  to  engage  in  business  for  ten  years.  American  Ice 
Co.  V.  Meckel,  109  App.  Div.  93 ;  95  Supp.  1060.  And  an  in- 
junction may  issue  restraining  the  plaintiff's  former  partner 
from  engaging  in  business  in  New  York  State,  contrary  to  an 
agreement  made  between  the  two  partners  on  dissolution ;  but 
not  to  restrain  the  defendant's  son  from  conducting  the  same 
business,  though  the  defendant  himself  was  restrained  from 
assisting  the  son,  except  to  the  extent  of  lending  him  money. 
Salzman  v.  Siegelman,  102  App.  Div.  406 ;  92  Supp.  844. 
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Sale  of  entire  product. — In  an  action  for  damages  and  for  a 
permanent  injunction  brought  b}'  one  who  had  contracted 
with  a  landowner  for  all  of  certain  timber  on  her  lands  against 
persons  with  whom  this  landowner  had  made  a  subsequent 
contract,  which  included  timber  plaintiff  had  bought,  an  injunc- 
tion was  issued.  De  Camp  v.  Wallace,  45  Misc.  436 ;  92 
Supp.  746. 

Use  of  corporate  or  individual  name. — -The  defendants 
were  restrained  from  using  a  corporate  name  in  a  manner  that 
amounted  to  unfair  trade,  though  the  court  did  not  determine 
whether  or  not  the  plaintiff  had  the  exclusive  right  to  use  such 
name  as  designating  a  copartnership  formed  before  the  corpo- 
ration was  organized.  Steinfeld  v.  National  Shirt  Waist  Co., 
99  App.  Div.  286  ;  90  Supp.  964.  And  a  physician,  who  had 
sold  his  proprietary  medicine  business,  with  the  good -will' 
thereof,  was  restrained  from  receiving  letters  addressed  to 
the  corporation  which  bought  this  business,  the  name  of 
which  corporation  contained  the  physician's  name.  Kennedy 
Oorp'n  V.  Kennedy,  36  App.  Div.  599  ;  55  Supp.  91T ;  modi- 
fied, 165  ]Sr.  Y.  353,  by  directing  the  appointment  of  a  referee 
to  sort  the  mail  received,  and  give  those  letters  to  the  corpo- 
ration or  the  physician,  to  which  each  was  entitled.  An 
order  was  issued  restraining  the  use  of  the  plaintiff's  name 
by  the  defendant  in  its  business,  where,  although  the  parties 

1  The  clause  in  the  contract,  on  which  the  plaintiff  successfully  relied, 
was  as  follows : 

Also,  the  "Good- Will"  of  the  business  o:^  Dr.  David ,  now 

carried  on  by  me  at ,  N.  Y.,  with  the  sole  and  absolute  and  only 

right  to  use  the  names  of  "  Dr.  David of ■ ,  N.  T.,  or  Dr. 

D. ,  of  — — ,  N.  T.,"  in  connection  with  the  manufacture  of 

proprietary  medicines,  hereby  granted  and  sold  by  me  to  the  said  corpo- 
ration; and  also  all  articles  of  office  furniture  and  implements  used  in  the 
manufacture  of  the Remedy  and  the  other  preparations  as  afore- 
said; and  I  do  hereby  agree,  in  consideration  of  such  paymentof 

dollars,  as  aforesaid,  to  execute  and  deliver  any  other  or  further  paperthe 
said  corporation  may  be  advised  is  necessary  and  requisite  to  convey  and 
vest  more  fully  in  the  said  corporation  all  my  right,  title  and  interest  of, 
in  and  to  any  or  all  of  the  said  property  or  business  Iiereby  sold  or  in- 
tended to  be  sold  to  the  said  "  Dr.  David Corporation." 
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made  an  agreement  for  the  sale  of  tlie  plaintiff's  business,  noth- 
ing was  said  as  to  the  use  of  the  use  of  the  plaintiff's  name ; 
and  the  court  said  :  "  The  exclusive  use  of  one's  own  name, 
except  as  against  those  having  the  same  name,  is  a  property 
right  -which  has  long  been  recognized  in  judicial  decisions." 
Scheer  v.  Am.  Ice  Go.,  32  Misc.  351 ;  66  Supp.  3.  Also  pre- 
venting the  unauthorized  use  of  a  physician's  name  to  recom- 
mend a  proprietary  medicine.  Mackenzie  v.  Soden  Mineral 
Spring  Go.,  18  Supp.  240. 

17.  Trade-marks  and  unfair  trade. — Trade-marJcs. — In- 
junctions have  been  granted  restraining  the  makers  of  "  Omega 
Oil  Medicated  Soap  "  from  using  the  words  "  Omega  Oil,"  in 
which  the  plaintiffs  had  a  valid  trade-mark.  Omega  Oil  Go. 
V.  Weschler,  35  Misc.  441 ;  71  Supp.  983  ;  aff'd  68  App.  Div. 
638  ;  74  Supp.  1140.  And  restraining  the  application  to  cigar- 
ettes of  the  words  "  Lone  Jack,"  the  plaintiff's  trade-mark  for 
its  smoking  tobacco.  Garroll  v.  Ertheiler,  1  Fed.  688.  Ee- 
straining  the  use,  as  applied  to  baking  powder,'  of  the  complain- 
ant's trade-mark  for  its  soda  and  saleratus.  Ghurch  c&  Dwight 
Go.  V.  Russ,  99  Fed.  276.  Kestraining  the  use  of  a  bull's  head, 
the  complainant's  trade-mark,  in  connection  with  mustard  plas- 
ters. Colman  y.  Grump,  70  N.  T.  573.  Restraining  the  imi- 
tation of  a  distinctive  label,  and  a  red  seal,  which  constituted 
the  complainant's  trade-mark  for  its  pills.  McLean  v.  Flem- 
ing, 96  U.  S.  245.  Restraining  the  use  of  the  words  "  La  Fa- 
vorita  "  as  applied  to  flour,  for  "  the  name  was  purely  arbi- 
trary— a  fancy  name  and  in  a  foreign  language — and  did  not 
in  itself  indicate  quality."  Menendez  v.  Holt,  128  U.  S.  514. 
And  the  use  of  the  term  "  Nickel-Saved  "  as  applied  to  cigars, 
where  the  plaintiff  had  as  a  trade-mark  the  terra  "  Nickel-In." 
Schendel  v.  SiUer,  63  Hun,  330 ;  18  Supp.  1 ;  aff'd  139  N.  Y. 
644.  The  word  "  Akron  "  to  designate  a  cement.  Newman 
v.  Alvord,  51  N.  Y.  189.  The  name  "  Congress  Water"  as 
applied  to  the  product  of  a  mineral  spring.  Congress  (&  Em- 
pire Spring  Go.  V.  Higli  Roch  Congress  Spring  Co.,  42  N.  Y.  291. 
The  words  "  Sapolio  "  and  "  Celluloid  "  are  clearly  trade-mark 
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words.  Cohn  v.  Reynolds,  26  Misc.  473  ;  57  Supp.  469  ;  aff'd 
40  App.  Div.  619  ;  58  Supp.  1138.  The  following,  it  has  been 
held,  may  be  used  and  protected  :  "  Crystal "  castor  oil,  "  Da- 
mascus blade  "  scythes,  "  Gaslight "  illuminating  oil,  "  Ger- 
man "  soap, "  "Water  "White  "  petroleum,  "  Tip  Top  "  agricultural 
implements.  Id.  Injunction  has  been  held  to  lie  restraining 
the  use  on  boxes  of  cigars  of  the  word  "  Pride."  Hier  v.  Abra- 
hams, 82  E".  Y.  519.  And  the  use  of  the  number  "  303  " 
where  the  plaintiff's  trade-mark  was  "  303,  Joseph  Gillott, 
extra  fine  "  on  steel  pens  and  the  defendant's  infringement 
was  "  303.  Esterbrook  &  Co.  extra  fine  ; "  for  the  figures  did 
not  express  any  size  or  quality  of  the  pens,  but  were  selected 
arbitrarily.  G-illott  v.  Esterbrooh,  48  N.  Y.  374.  And  the  use 
of  the  word  "  Crow,"  where  the  plaintiff's  trade-mark  was 
"  Old  Crow  "  as  applied  to  whisky.  Gaines  cfe  Co.  v.  Leslie, 
25  Misc.  20 ;  54  Supp.  421.  And  the  words  "  Sliced  Animals," 
"  Sliced  Birds,"  applied  to  a  game  consisting  of  cardboard  on 
which  pictures  of  animals,  birds  and  other  objects  were  printed, 
and  then  cut  into  strips,  where  the  plaintiff  had  adopted  those 
words  as  his  trade-marks.     Selohow  v.  Baker,  93  N.  Y.  59. 

Unfair  trade. — Injunctions  have  been  held  to  lie  restraining 
a  manufacturer  of  washing  powder  from  putting  up  his  prepar- 
ation in  packages  which  closely  resembled  those  of  the  com- 
plainant, although  the  defendant  had  distinctive  names  on  his 
packages.  N.  K.  Favrbank  Co.  v.  E.  W.  Bell  Co.,  77  Fed. 
869.  Eestraining  a  tea  dealer  from  using  the  name  "  Black 
Package  Tea  "  in  connection  with  a  package  closely  resembling 
that  in  which  the  complainant  put  up  his  "  Black  Package  Tea." 
Fischer  v.  Blank,  138  E".  Y.  244.  In  an  action  to  restrain  the 
imitation  of  the  plaintiffs'  method  of  bronzing  horseshoe  nails, 
the  demurrer  was  overruled,  the  court  saying :  "  "Whether  this  is 
in  itself  a  good  trade-mark  or  not,  it  is  a  style  of  goods  adopted 
by  the  complainants  which  the  defendants  have  imitated  for 
the  purpose  of  deceiving,  and  have  deceived  the  public  thereby, 
and  induced  them  to  buy  their  goods  as  the  goods  of  the  com- 
plainants. This  is  fraud."  Putnam  Wail  Co.  v.  Bennett,  43 
Fed.  800.    An  vaiunction pendente  lite  was  granted,  restraining 


INJUNCTION.  885 


When  Allowed. 


the  use  of  the  names  "  International  Society  "  and  "  The  In- 
ternational Society  of  Literature  and  Bookbinders'  League," 
where  the  plaintiff  was  an  old-established  corporation,  organized 
under  th^  name  "International  Society."  Internat.  800.  v. 
Internat.  Soc,  59  Supp.  Y85.  Similarly,  to  restrain  the  use  of 
the  words  "Little  Shop,"  by  a  defendant,  whose  name  of 
"  Little  Antique  Shop  "  was  likely  to  mislead  customers  of  the 
plaintiff's  previously  established  place,  "The  Little  Shop." 
Crawford  v.  Zaus,  29  Misc.  248  ;  60  Supp.  387. 

An  injunction  was  granted  to  restrain  the  defendant  from 
using  the  word  "  Valet  "  in  connection  with  the  same  business 
as  that  of  the  plaintiff,  who  used  the  name  "  Brooklyn  Valet," 
and  in  the  same  locality.  C'o/m  v.  Reynolds,  26  Misc.  473 ; 
57  Supp.  469  ;  aff'd  40  App.  Div.  619  ;  58  Supp.  1138.  It  was 
granted  to  restrain  the  imitation  by  the  defendant  of  the  plain- 
tiff's label  for  its  "  Game  of  District  Messenger  Boy."  Mo- 
Loughlin  v.  Singer,  83  App.  Div.  185  ;  53  Supp.  342.  And  to 
restrain  the  use  of  the  word  "  Jaeger"  or  "  Dr.  Jaeger"  in  con- 
nection with  underwear  sold  by  defendant  and  containing  an 
admixture  of  cotton.  Jaegar  8cmita/ry  Woolen  System  Co.  v. 
LeBoutillier,  5  Misc.  78 ;  24  Supp.  890. 

18.  Baseball  clubs'  agreement. — In  an  action  by  certain 
baseball  clubs  to  prevent  the  violation  of  an.  agreement  made 
with  them  by  certain  other  baseball  clubs  as  members  of  an 
unincorporated  association  (The  National  League),  an  injunc- 
tion may  issue  to  prevent  the  transfer  of  the  property  of  the 
association  to  one  who  it  is  alleged  illegally  claims  to  have 
been  elected  an  officer  thereof.  Boston  Base  Ball  Assn.  v. 
Brooklyn  Base  Ball  Club,  37  Misc.  521 ;  75  Supp.  1076. 

19.  Actions  by  or  against  railroads. — An  injunction  may 
be  issued  restraining  interference  by  one  railroad  company  with 
another's  work  of  railroad  construction,  where  the  plaintiff 
company  has  the  consents  required  by  law.  Tarrytown,  etc., 
R.  Co.  V.  JSr.  T.,  W.  (&  C.  Traction  Co.,  47  App.  Div.  642 ; 
62  Supp.  418.     Also  restraining  a  railroad  company  from  in- 
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creasing  its  facilities  in  an  open  space  in  a  city,  its  right  to  use 
this  space  at  all  being  in  litigation.  Diocese  of  Buffalo  v. 
iT.  Y.  C,  etc.,  R.  Co.,  66  App.  Div.  622;  72  Supp.  671.  A 
prehminary  injunction  was  continued ^e?i<?ewfe  lite  to  restrain 
the  Fire  Commissioners  of  a  city  from  interfering  with  a  rail- 
road company  or  its  contractors  in  the  construction  of  a  tunnel, 
and  the  court  said  that  the  validity  of  the  railroad's  franchise 
and  of  the  consents  it  had  obtained  should  not  be  determined 
upon  affidavits.  N.  Y.  &  L.  I.  B.  B.  Co.  v.  O'Brien,  50  Misc. 
13  ;  100  Supp.  316. 

20.  Against  other  public  service  corporations. — A  tele- 
phone companj'^  may  be  compelled  to  furnish  the  plaintiff  with 
service  at  a  fair  rate,  which  the  defendant  company  had  prom- 
ised to  do  on  obtaining  its  franchise.  Wright  v.  Olen  Tele- 
phone Co.,  48  Misc.  192 ;  95  Supp.  101.  And  a  water  com- 
pany restrained  from  cutting  off  the  water  it  supplied  plaintiff's 
premises.     McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27. 

21.  A  landlord  was  enjoined  from  cutting  off  the  tenant's 
supply  of  power,  where  the  landlord  asserted  that  the  tenant 
was  using  more  power  than  he  was  entitled  to,  and  where  a 
dispute  regarding  the  rent  was  being  litigated.  Trmtel  Mar- 
lie  Co.  V.  Chase,  35  Misc.  233  ;  71  Supp.  628. 

22.  Transfer  of  property — The  transfer  of  a  leasehold  in- 
terest in  certain  property,  where  the  transfer  would  deprive 
the  plaintiff  of  his  security  for  a  chattel  mortgage  loan  made 
by  him,  may  be  enjoined.  H.  Koehler  v.  Kenney,  65  App. 
Div.  611 ;  72  Supp.  595.  As  also  may  be  the  disposition  of  a 
collateral  note  to  anyone  except  the  plaintiff,  who  had  ten- 
dered payment  of  the  note  for  which  the  note  in  suit  was  col- 
lateral.    Detwiller  v.  Hirsch  Co.,  49  Misc.  311 ;  99  Supp.  207. 

23.  Corpse. — An  injunction  may  issue  directing  a  body  to 
remain  in  a  receiving  vault  until  the  determination  of  an  ac- 
tion between  the  widow  of  the  deceased  and  his  son,  each  of 
whom  desires  the  custody  of  the  body.     Butler  v.  Butler,  91 
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App.  Div.  327 ;  86  Supp.  586.  A  preliminary  injunction  was 
granted  in  an  action  to  restrain  five  churches  in  New  Tork 
City  from  removing  the  bodies  buried  in  a  certain  cemetery ; 
later,  however,  the  complaint  was  dismissed.  Methodist 
Churches  of  N.  T.  v.  Ba/rk&r,  18  N.  Y.  463. 

34.  Portrait. — The  use  of  a  portrait  may  be  enjoined 
where  it  was  obtained  from  the  family  of  an  inventor  on  cer- 
tain conditions  with  which  the  defendant  has  not  complied. 
OotUss  v.  Walker  Co.,  30  Abb.  N.  C.  372. 

25.  Nuisance ;  Tenement  House  Act. — After  the  render- 
ing of  a  final  judgment  upon  the  merits,  against  a  landlord 
upon  a  trial  in  the  Municipal  Court,  of  an  action  for  civil 
penalties  for  infractions  of  the  Tenement  House  Act,  a  tem- 
porary injunction  was  granted  restraining  a  continuance  of 
the  same  nuisance,  but  the  operation  of  the  order  was  stayed 
pending  an  appeal  on  the  constitutional  questions  raised. 
Tenement  Hoitse  Dept.  v.  Moeschen,  41  Misc.  446 ;  85  Supp. 
19 ;  aff'd  89  App.  Div.  526  ;  85  Supp.  704. 

26.  Advertising  matter ;  N.  ¥.  City  Subway.— The  New 

Tork  City  authorities  were  restrained  from  removing  advertis- 
ing matter  from  a  subway  leased  to  a  railroad  by  the  city. 
Interhorough  B.  T.  Co.  v.  New  Torh,  47  Misc.  221 ;  95  Supp. 
886. 

27.  Cutting  ice. — One  having  no  permit  to  do  so,  was  re- 
strained from  cutting  ice  in  a  State  canal.  Cfreen  Islcmd  Ice 
Co.  v.  Norton,  105  App.  Div.  331. 

28.  Expulsion ;  unincorporated  association.— Ofiicers  of 

an  unincorporated  association  were  enjoined  from  expelling  a 
member.     Bachman  v.  Harrington,  184  N.  Y.  458. 

29.  Right  of  way. — The  interference  with  a  right  of  way 
may  be  prevented  by  injunction.  Newman  v.  Nellis,  97  N.  Y. 
285  (permanent  injunction).     So  may  the  willful  or  unreason- 
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able  interference  with  the  use  of  a  roadway  (permanent  in- 
junction).    Eerma/ii  v.  Roberts,  119  N.  Y.  37. 

30.  Voting  on  stock ;  trustees. — A  trustee  of  the  plain- 
tiff's stock  was  prevented  from  voting  thereon  to  the  exclusion 
of  the  plaintiff,  the  trustee's  co-owner,  until  the  record  owner- 
ship of  the  stock  should  be  vested  in  the  plaintiff  and  this 
trustee  jointly.  Ha/rper  v.  Smith,  93  App.  Div.  708  ;  87  Supp. 
516. 

31.  Subscriptions  to  cyclopedia. — One  law  publishing  com- 
pany was  restrained  from  making  agreements  with  the  sub- 
scribers to  a  cyclopedia  published  by  another  such  company 
whereby  the  subscribers  should  decline  to  receive  the  books ; 
for  the  invasion  of  a  legal  right  was  apparent  and  the  inade- 
quacy of  relief  at  law  was  clear.  Amer.  Lani  Booh  Co.  v. 
Edward  Thompson  Co.,  41  Misc.  396 ;  84  Supp.  225. 

32.  Sale  of  wedding  presents.— An  order  was  granted  re- 
straining the  sale  of  chattels,  many  of  which  were  wedding 
presents,  possessing  a  peculiar  value  to  the  plaintiffs,  aside 
from  their  general  market  value.  Church  v.  Haeger,  33  Supp. 
47. 

Art.    III.    WHEN  NOT  ALLOWED. 

1.  In  general. — "  The  granting  of  a  temporary  injunction 
is,  to  a  very  considerable  extent,  discretionary  with  the  court, 
and  in  cases  where  the  action  is  brought  to  obtain  a  perma- 
nent injunction,  so  that,  in  effect,  a  temporary  injunction  gives 
to  the  plaintiff  all  the  remedy  to  which  he  would  be  entitled 
if  he  had  finally  succeeded  in  the  action,  it  is  not,  by  any 
means,  a  matter  of  course  to  grant  a  temporary  injunction,  un- 
less the  right  of  the  plaintiff  is  clear  and  tbe  injury  inflicted 
upon  him  by  the  act  sought  to  be  restrained  is  irreparable. 
If  there  is  doubt  as  to  the  right  of  the  party,  or  whether  the 
defendant  is  overstepping  the  powers  which  the  law  gives  him, 
or  whether  the  plaintiff  is  in  such  a  situation  that  he  is  entitled 
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to  equitable  relief,  the  arm  of  the  court  will  not  be  stretched 
out  to  aid  the  plaintiff  and  to  give  him,  during  the  pendency 
of  the  action,  all  the  relief  which  he  seeks  and  may  obtain  by 
a  final  judgment."  Weiss  v.  Herlihy,  23  App.  Div.  608 ;  49 
Supp.  81. 

2.  Who  may  not  be  enjoined. — The  Appellate  Division  of 
the  Supreme  Court  cannot  be  enjoined  by  a  justice  of  the  court 
sitting  at  Special  Term,  from  making  appointments  ot  officers 
that  the  court  is  directed  by  statute  to  make,  for  the  jus- 
tices "  will  act  in  their  judicial  capacity,  not  individually." 
Melody  V.  Goodrich,  35  Misc.  188  ;  YO  Supp.  568 ;  aff'd  67 
App.  Div.  368  ;  73  Supp.  741 ;  aff'd  170  N.  Y.  185. 

Constitutional  convention. — A  temporary  injunction,  granted 
by  a  justice  of  the  Supreme  Court,  was  served  on  the  presid- 
ing officer  of  the  convention  which  framed  the  State  Consti- 
tution of  1895,  restraining  the  convention  from  taking  par- 
ticular action  on  a  matter  then  before  it.  That  body  sent  a 
courteous  letter  to  the  justice  stating  that  inasmuch  as  the 
convention  was  called  to  make  and  unmake  courts,  among 
other  things,  it  did  not  see  how  it  could  recognize  the  au- 
thority of  a  court  to  interfere  with  its  deliberations.  The 
action  was  thereupon  dropped. 

3.  Acts  of  police. — Ordinarily  equity  will  not  interfere  to 
prevent  the  enforcement  of  the  criminal  law.  Delaney  v. 
Flood,  183  N.  Y.  323.  Thus  a  police  captain  should  not  be 
restrained  from  stationing  officers  in  front  of  premises  where 
intoxicating  liquors  are  sold  and  notifying  customers  who 
are  in  the  place  and  those  about  to  enter  that  it  is  a  disorderly 
house  which  may  be  raided  at  any  time,  where  such  officers 
have  reason  to  suspect  that  the  place  is  being  conducted  as  a 
disorderly  house  ;  for  the  plaintiff,  if  oppressed,  has  an  ade- 
quate remedy  at  law.  Delaney  v.  Flood,  183  N.  Y.  323. 
And  where  a  plaintiff  declared  he  was  a  tea  dealer,  in  a  large 
room  over  a  liquor  saloon,  but  there  was  little  or  no  evidence 
that  such  a  business  was  being  conducted,  and  there  were  many 
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suspicious  circumstances  indicating  unlawful  practices,  an  in- 
junction against  the  police  commissioner  was  refused.  Crau- 
shaw  V.  MoAdoo,  47  Misc.  420  ;  94  Supp.  386.  The  same 
ruling  was  made  as  to  one  who  pretended  to  be  a  wall- 
paper dealer,  under  similar  circumstances.  Id.  Also  as  to  a 
saloon-keeper  where  there  was  some  evidence  of  illegal  prac- 
tices. Id.  A  police  commissioner  should  not  be  restrained 
from  publishing  the  photograph  of  a  person  who  had  been 
arrested,  and  discharged,  nor  should  a  mandatory  direction 
be  issued  that  the  negative  be  destroyed  or  surrendered. 
Owen  V.  Partridge,  40  Misc.  415  ;  82  Supp.  248.  Where  the 
plaintiffs  had  obtained  a  temporary  injunction  restraining  the 
police  from  interfering  with  their  Sunday  baseball  games, 
the  court  refused  to  continue  the  injunction,  as  it  appeared 
that  the  games  were  to  be  public,  admission  being  charged. 
Brighton  Athletic  Club  v.  McAdoo,  47  Misc.  432 ;  94  Supp. 
391.  Injunction  was  denied  in  an  action  to  restrain  a  sheriff 
from  interfering  with  the  business  of  a  telegraph  company, 
where  the  sheriff  contended  that  Section  351  of  the  Penal 
Code  was  being  violated,  and  the  company  asserted  that  this 
section  was  unconstitutional ;  the  court  declared  that  equity 
would  not  interfere  with  the  administration  of  the  criminal 
law.     Munio.  Tel.  Co.  v.  MoCreary,  77  Supp.  409. 

4.  Striking  employees  and  labor  unions. — A  motion  was 
denied  to  enjoin  a  union  from  organizing  a  strike  ;  for  strikes 
may  be  lawful.  Mills  v.  U.  8.  Printing  Co.,  99  App.  Div. 
605  ;  91  Supp.  185.  Also  to  restrain  annoyance  to  the  plain- 
tiffs' employees  by  the  defendants,  who  were  strikers,  where 
the  defendants'  evidence,  denying  the  doing  of  unlawful  acts, 
greatly  outweighed  the  evidence  of  the  plaintiffs.  Levy  v. 
Bosenstein,  &&  Supp.  101 ;  same  case,  56  App.  Div.  618  ;  67 
Supp.  630.  Or  to  restrain  labor  union  members  from  picket- 
ing the  plaintiffs'  cigar  factory,  etc.,  where  the  unlawful  acts 
alleged  were  denied  under  oath  and  were  not  established  by  a 
preponderance  of  proof.  Kerbs  v.  Bosenstein,  56  App.  Div. 
619  ;  67  Supp.  385.     A  motion  to  enjoin  the  issuing  by  a  labor 
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union  of  circulars  to  the  plaintiffs'  customers  was  denied,  where 
the  question,  whether  these  circulars  contained  fraud  or  in- 
timidation, was  sharply  disputed.  Cohen  v.  United  Oarment 
Workers,  35  Misc.  748 ;  Y2  Supp.  341. 

5.  Dispossess  proceedings.^-The  court  refused  to  restrain 
a  landlord  from  instituting  summary  proceedings  to  dispossess, 
where  the  facts  relied  on  to  justify  the  injunction  could  have 
been  but  were  not  set  up  as  a  defense  in  the  court  where  the 
proceedings  were  brought.  Naikinsw.  Wetterer,  76App.  Div. 
93  ;  78  Supp.  713.  Also,  where  it  was  sought  to  restrain  a 
landlord  from  proceeding  in  the  Municipal  Court,  New  York, 
to  remove  a  tenant  for  nonpayment  of  rent,  where  the  tenant 
refused  payment  because  of  the  landlord's  alleged  breach  of  a 
covenant  and  was  seeking  specific  performance  of  the  cove- 
nant. Douglas  v.  Cheesebrough  Bldg.  Co.,  56  App.  Div.  403 ; 
67  Supp.  755. 

6.  Mortgage  foreclosure. — Injunction  was  denied  where  it 
was  sought  to  resti-aia  the  further  prosecution  of  a  foreclosure 
action,  by  a  trustee  for  the  holders  of  mortgage  bonds,  where 
the  bondholders,  if  the  injunction  was  granted,  would  be 
"  forced  to  wait,  without  hope  of  any  gain,  and  in  reasonable 
expectation  of  serious  additional  loss."  Robinson  v.  Ouaranty 
Trust  Co.,  51  App.  Div.  134 ;  64  Supp.  525.  The  court  also 
refused  to  enjoin  the  foreclosure  of  a  chattel  mortgage,  where 
the  complaint  showed  simply  an  action  at  law  for  the  breach 
of  a  covenant  to  repair.  Leonard  v.  Schmidt,  109  App.  Div. 
549  ;  96  Supp.  491.  Or  to  stay  a  suit  to  foreclose  a  mortgage 
at  the  instance  of  a  receiver  of  a  corporation  who  was  appointed 
in  sequestration  proceedings.  Davidson  v.  John  Good  Cordage 
Co.,  63  App.  Div.  366 ;  71  Supp.  565. 

7.  Collecting  judgment.— The  court  refused  to  restrain  the 
defendant,  a  bank,  from  collecting  a  judgment  obtained  by  it 
against  a  corporation  of  which  the  plaintiff  was  subsequently 
appointed  receiver,  where  the  plaintiff,  who  sought  cancellation 
of  the  judgment^  did  so  merely  on  the  ground  that  the  corpo- 
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ration  had  a  defense  (lack  of  consideration)  which  it  did  not 
interpose.  Ingalls  v.  Merchants'  Nat.  Bh.,  51  App.  Div.  306 ; 
64  Supp.  911. 

8.  U.  S.  Court  action. — A  motion  to  enjoin  the  prosecution 
of  an  action  in  a  United  States  court  in  Montana,  which 
would  construe  a  decision  previously  made  by  that  court,  the 
injunction  being  sought  in  an  action  in  this  State  having  ref- 
erence to  the  same  land  as  that  in  controversy  in  the  Montana 
actions,  was  denied.  Montaria  Ore  Co.  v.  Butte  &  Boston  Co., 
44:  App.  Div.  136 ;  60  Supp.  684. 

9.  Dissolution  of  corporation. — The  court  refused  to  en- 
join the  dissolution  of  a  corporation,  where  allegations  of 
fraud  and  duress  were  not  satisfactorily  established.  Elbogen 
V.  Oerhereuoa-Flynn  Co.,  50  App.  Div.  623 ;  64  Supp.  1 ;  re- 
versing 30  Misc.  264 ;  62  Supp.  28T. 

10.  Sheriff  trying  title. — A  sheriflp  should  not  be  restrained 
from  trying  the  title,  by  means  of  a  sheriff's  jury,  under  Code 
Civ.  Pro.  §  657,  to  a  debt  attached  in  the  action,  for  §  657 
does  not  apply  to  tangible  property  only.  Minor  v.  Guiley, 
81  App.  Div.  586 ;  81  Supp.  367. 

11.  Resignation  of  trustee. — Pending  an  action  for  an  ac- 
counting and  for  the  removal  of  one  trustee,  an  injunction 
should  not  be  granted  to  restrain  the  continuance  of  proceed- 
ings previously  instituted  to  allow  the  two  others,  of  the  three 
trustees,  to  resign  as  such.  Hamilton  v.  Gutting,  60  App.  Div. 
293 ;  70  Supp.  118. 

12.  Eminent  domain. — An  injunction  was  held  not  to  lie 
to  enjoin  the  bridge  commissioners  of  a  city  from  proceeding 
to  acquire  the  property  of  the  plaintiff  prior  to  the  award  for 
compensation  being  determined  ;  the  court  considering  as  con- 
stitutional the  statute  under  which  the  commissioners  were 
acting,  and  the  constitutionality  of  which  the  plaintiff  attacked. 
ConnolVy  v.  Van  Wyck,  35  Misc.  746  ;  72  Supp.  382. 
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13.  In  taxpayers'  actions. — An  iniunction  was  refused  to 
restrain  the  police  commissioner  of  a  city,  and  other  officials, 
from  paying  a  person  full  salary  as  a  police  sergeant,  where 
important  questions  as  to  the  constitutionality  of  a  statute  were 
involved.  Knowles  v.  Conklin,  77  App.  Div.  633 ;  78  Supp. 
1021.  And  to  restrain  the  auditing  of  a  city's  gas  bill,  no 
fraud  being  shbwn  and  no  illegal  conduct.  Hearst  v.  McClel- 
lan,  102  App.  Div.  336  ;  92  Supp.  484.  And  to  annul  a  con- 
tract, where  the  taxpayer  had  not  established  a  clear  violation 
of  law  on  the  part  of  the  city  officials  who  made  the  contract. 
Stockton  V.  Gity  of  Buffalo,  108  App.  Div.  170  ;  95  Supp.  509. 
And  in  an  action  by  the  father  of  school  children  to  restrain 
the  board  of  education  of  a  city,  and  the  city,  from  interfering 
with  the  property  of  a  school  district,  where  he  had  not  shown 
himself  to  be  injured.  Johnson  v.  Kingston  Bd.  of  Educ,  38 
Misc.  593  ;   78  Supp.  53. 

14.  Works  of  construction.  Buildings. — The  court  de- 
clined to  enjoin  the  erection  of  an  addition  to  the  defendants' 
glove  factory,  where  the  plaintiff,  whose  lot  adjoined  the  de- 
fendants' lot,  did  not  show  either  privity  of  estate  between 
himself  and  the  defendants,  or  that  restrictions,  contained  in 
the  defendants'  deed,  were  imposed  for  plaintiff's  benefit  or 
the  benefit  of  plaintiff's  grantors.  Font  v.  Lucas,  38  Misc. 
284  ■  77  Supp.  849.  Or  of  a  building  on  land  which  the  plain- 
tiff did  not  satisfy  the  court  was  his.  BraTcer  v.  Mc  Morrow, 
30  Misc.  390  ;  63  Supp.  1016.  Or  of  a  wooden  structure,  to 
protect  pedestrians  during  building  operations,  in  front  of  a 
tenant's  caf6,  where  "  a  continuance  of  the  mjunction"  would 
"work  a  greater  hardship  to  defendant  than  the  vacation 
of  it  would  to  plaintiff."  Gerhen  v.  Hall,  35  Misc.  225  ;  71 
Supp.  753 ;  aff'd  on  opinion  below,  65  App.  Div.  16  ;  72  Supp. 

1104.  ,     ^ 

Telephone  Line.— The  court  refused  to  restrain  a  telephone 
company  from  erecting  its  telephone  or  telegraph  line  through 
part  of  a  highwav,  the  plaintiff's  property,  where  the  plaintiff 
^Ueged  no  actual  damage,  and  where  it  was  not  disclosed 
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whether  the  highway  was  urban  or  rural.  Weeks  v.  N.  Y. 
&N.J.  Telephone  Go.,  86  App.  Div.  257 ;  83  Supp.  678.  Or 
to  restrain  the  erection  of  telephone  poles  in  a  village,  in  an 
action  by  the  village,  as  under  the  statute  a  village  may  de- 
termine the  streets  and  the  places  therein  where  telephone 
poles  may  be  erected,  but  may  not  entirely  prohibit  their  erec- 
tion and  order  the  wires  put  under  ground.  Ca/rthage  v.  Cen- 
tral N.  T.  Tel.  Co.,  185  K  Y.  448. 

Blasting. — A  motion  was  denied  to  restrain  a  company  from 
light  blasting,  the  effect  of  which  was  to  jar  the  plaintiff's 
dwelling,  etc.  Tucker  v.  Mack  Pom.  Co.,  61  App.  Div.  521 ; 
70  Supp.  689. 

Monument. — So  was  a  motion  to  enjoin  a  city  from  erecting 
in  a  public  park  a  monument,  which,  the  ^  plaintifif  contended, 
would  deprive  her  of  her  easements  of  prospect,  light  and  air, 
the  distance  between  the  plaintiif's  house  and  the  proposed  site 
of  the  monument  being  variously  estimated  at  between  192  and 
275  feet.  Clark  v.  N.  Y.,  32  Misc.  52  ;  66  Supp.  103 ;  aff'd  54 
App.  Div.  631 ;  66  Supp.  1129. 

Statue. — The  court  refused  to  enjoin  the  erection  of  a  statue 
in  meinory  of  a  deceased  woman,  although  certain  of  her  rel- 
atives objected.     Schuyler  v.  Curtis,  147  "N.  Y.  434. 

^Excavations. — Or  to  restrain  the  making  of  an  excavation 
in  the  street  near  a  station  of  an  elevated  railroad,  where  the 
court  thought  the  defendant's  safeguards  to  the  elevated 
structure  were  adequate.  Interborough  Bap.  Travis.  Co.  v. 
Gallagher,  96  App.  Div.  632 ;  89  Supp.  152. 

Eemovals. — The  removal  of  a  bay  window  partially  erected 
in  violation  of  a  restrictive  covenant  as  to  the  stoop  line,  it 
was  held,  could  not  be  compelled  by  a  temporary  injunction. 
Williams  v.  Silverman  Realty  dc  Cons.  Co.,  Ill  App.  Div. 
679  ;  97  Supp.  945.  Nor  the  removal  of  steps,  etc.,  forming 
part  of  a  building  in  course  of  construction,  where  the  defend- 
ant contended  that  the  encroachments  were  being  erected  by 
permission  from  the  city  ;  where  they  were  substantially  com- 
pleted and  some  measure  of  acquiescence  had  been  given  to 
them  by  the  city  authorities ;  and  where,  if  they  should  finally 
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be  proved  to  have  been  unwarranted,  their  removal  could  readily 
be  decreed.  N.  Y.  v.  Knickerbocker  Trust  Co.,  41  Misc.  17 ;  83 
Supp.  5T6. 

15.  Interference  with  another's  property. — An  injunction 
was  refused  to  restrain  the  owner  of  real  estate  adjoining  the 
plaintiff's  premises  from  interfering  with  the  front  wall  of  the 
plaintiff's  house  while  making  alterations  on  the  building 
erected  on  his  own  land,  where  vastly  more  injury  would  be 
done  to  the  defendant  than  benefit  to  the  plaintiff.  Ehrenreich 
V.  Froment,  54:  App.  Div.  196  ;  66  Supp.  597  ;  [on  the  trial,  a 
judgment  was  granted,  containing  an  injunction,  but  this  judg- 
ment was,  on  appeal,  reversed.  Ehrenreich  v.  Froment,  73 
App.  Div.  213  ;  76  Supp.  861].  Also,  to  restrain  any  interfer- 
ence with  a  pipe  laid  by  the  plaintiff  over  premises  of  the  de- 
fendant, the  plaintiff  asserting  a  right  of  way  and  contending 
that  this  right  of  way  gave  it  the  privilege  of  laying  the  pipe  ; 
the  court  said  that  no  injunction  should  be  granted  until 
after  full  investigation  and  consideration.  iT.  Y.  G.  A.  Gas 
Go.  V.  Geyser  Gas  Co.,  55  App.  Div.  138  ;  67  Supp.  439.  Also, 
to  enjoin  subcontractors  from  interfering  with  the  use  of  a 
plant  and  from  removing  it,  in  an  action  by  their  general  su- 
perintendent, who,  although  he  was  to  receive  a  share  of  their 
net  profits,  was  held  not  to  be  a  partner  with  them.  Hunt  v. 
McGahe,  40  Misc.  461 ;  82  Supp.  661.  Also,  to  restrain  the 
Park  Commissioner  of  a  city  from  interfering  with  advertise- 
ments, a  contract  in  regard  to  which  had  been  made,  for  this 
agreement  was  held  a  mere  license  revocable  at  pleasure. 
MoNamara  v.  Willcox,  73  App. 'Div.  451 ;  77  Supp.  294. 

16.  "Special,  unique  and  extraordinary"  services. — An 

injunction  is  not  authorized  to  restrain  a  salesman,  still  under 
contract,  from  working  for  a  rival,  where  it  is  not  shown  that 
his  services  are  special,  unique  or  extraordinary.  George  A. 
Kessler  Go.  v.  Ghappelle,  73  App.  Div.  447;  77  Supp.  285. 
Or  to  enjoin  an  employee  of  a  talking  machine  company  from 
selling  his  services  to  any  one  but  plaintiff,  where  it  does  not 
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appear  that  the  special  service  the  defendant  agreed  to  render 
cannot  readily  be  obtained  from  another.  Unvo.  Talking 
Mach.  Co.  V.  English,  34  Misc.  342 ;  69  Supp.  813.  Or  in  an 
action  by  a  labor  union  to  enforce  a  negative  covenant  not  to 
employ  others  than  its  members,  the  employment  not  being 
unique  and  the  union  having  an  adequate  remedy  at  law. 
Stone  Cleomsing  and  P.  Un.  v.  Russell,  38  Misc.  513  ;  77  Supp. 
1049. 

17.  Business  agreements. — An  injunction,  it  was  held,  did 
not  lie  to  restrain  the  defendant  from  competing  "with  the 
plaintiff  in  violation  of  an  agreement,  where  it  seemed  that  a 
subsequent  agreement  to  make  peace  had  not  been  intention- 
ally broken.  Sanford  Dairy  Go.  v.  Sanford,  82  App.  Div. 
641 ;  81  Supp.  563.  Or  to  restrain  the  execution  creditor  of 
a  firm  from  interfering  with  the  business  this  firm  had  carried 
on,  where  the  preponderance  of  evidence  showed  that  the 
business  was  at  the  time  carried  on  by  this  execution  creditor 
by  virtue  of  an  agreement.  Oreen  v.  Tuchner,  39  Misc.  154  ; 
79  Supp.  143.  Or  to  restrain  the  breach  of  an  agreement,  in- 
volving a  voting  trust  for  stock  of  a  corporation,  where  part 
of  this  agreement  had  become  impossible  of  performance. 
Sullivan  v.  Parkes,  69  App.  Div.  221 ;  74  Supp.  787.  In  an 
action  for  specific  performance  of  a  contract,  and  a  permanent 
injunction  restraining  defendant  from  selling  lands  or  pulp 
wood  thereon,  where  the  contract  would  be  too  difficult  to  en- 
force, an  injunction  was  refused.  St.  Regis  Paper  Co.  v. 
Santa  Clara  Co.,  55  App.  Div.  225  ;  67  Supp.  149.  An  order 
appointing  a  receiver  pendente  lite  of  promissory  notes  and 
stock  which  were  the  subject  of  the  action  was  reversed,  where 
the  notes  and  stock  were  collateral  under  an  agreement,  which 
agreement  according  to  the  plaintiff  was  tainted  with  fraud, 
and  according  to  the  defendant  was  not  so  tainted  ;  but  the  re- 
versal was  "without  prejudice  to  the  right  of  the  plaintiff  to 
move  on  a  proper  case  made  for  an  injunction  to  restrain  the 
def e-  dant  from  parting  with  the  notes  or  stock."  Congleton  v. 
Beecher,  56  App.  Div.  617 ;  m  Supp.  747. 
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Insurance  companies  agreement. — In  a  suit  by  an  insurance 
broker  to  enjoin  the  carrying  .out  of  an  agreement  of  insur- 
ance companies  by  which  only  insurance  brokers  approved  by 
the  companies  should  receive  commissions,  the  injunction  was 
not  issued,  for  the  plaintiff  had  no  standing  to  insist  that  the 
companies  do  business  with  him.  Taneniaum  v.  iT.  Y.  Fire 
Ins.  Exchange,  33  Misc.  134 ;  68  Supp.  342. 

18.  Agreement  fixing  prices. — In  an  action  by  a  mer- 
chant against  a  druggists'  association,  to  restrain  the  carrying 
out  by  the  association  of  an  agreement  as  to  prices,  the  order 
was  refused  where  the  court  held  the  agreement  not  to  be 
illegal  as  in  restraint  of  trade.  John  D.  Park  &  Sons  Co.  v. 
Natl.  Wlwlesale  Druggists'  Ass'n,  175  N".  Y.  1 ;  aff'g  54  App. 
Div.  223 ;  66  Supp.  615. 


19.  Trade-marks  and  unfair  trade. — Trade-marJcs. — An 
injunction  was  held  unauthorized  to  restrain  the  use  of  the 
figure  of  a  hog  where  the  plaintiff's  trade-mark  contained  the 
figure  of  "a  large,  fat,  well-conditioned  domestic  animal," 
while  the  alleged  infringement  represented  "  a  small,  lank  and 
lean  wild  boar"  and  the  lettering  and  arrangement  of  the 
two  trade-marks  were  entirely  different.  Popham  v.  Cole,  66 
N.  Y.  69.  Or  to  restrain  the  use  of  packages  and  labels  con- 
taining a  soap  preparation,  where  the  only  points  of  similarity 
between  the  articles  sold  by  the  parties  were  that  they  were 
both  similar  cakes  of  soap  covered  with  tin  foil  and  having  a 
blue  band  around  them  with  gilt  lettering.  Enoch  MorgarJs 
Sons  Co.  V.  Troxell,  89  N.  Y.  292.  Where  one  firm  of  cough 
drop  manufacturers  sought,  in  the  United  States  Court,  an  m- 
junotion  pendente  lite,  against  another  such  firm,  the  order  was 
refused,  for  it  was  held  that  the  act  complained  of  was  no  in- 
fringement of  the  statutory  trade-mark,  and  that  both  parties 
being  residents  of  the  same  State,  the  United  States  Court 
could  not  consider  a  question  of  unfair  competition.  Burt  v. 
Smith,  181  ISr.  Y.  1 ;  71  Fed.  161.  The  order  was  refused,  to 
restrain  rival  makers  of  sheetings  from  using  the  letters  "  L  L," 
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the  plaintiffs'  trade-mark,  and  the  court  said:  "Nothing  is 
better  settled  than  that  an  exclusive  right  to  the  use  of  words, 
letters  or  symbols,  to  indicate  merely  the  quality  of  the  goods 
to  'which  they  are  aifixed,  cannot  be  acquired."  Lawrence 
Mfg.  Co.  V.  TeuTiessee  Mfg.  Co.,  138  U.  S.  63T.  And  to 
restrain  the  use  of  the  letters  "  A.  C.  A."  on  ticking.  Mfg. 
Co.  V.  Trmner,  101  U.  S.  51.     It  was  decided  that  the  use  of 

the    trade-mark,   " 's  Vegetable   Physical  Jaundice 

Pills,"  where  the  complainant  was  guilty  of  a  fraud  on  the 
public  by  using  such  trade-mark,  could  not  be  enjoined.  Mam- 
hattan  Medicine  Co.  v.  Wood,  101  U.  S.  51.  Nor  could  the 
use  of  a  name  involving  the  combination,  "  Goodyear  Rubber," 
that  being  descriptive  of  well-known  classes  of  goods  produced 
by  the  process  known  as  Goodyear's  invention.  Goodyear 
Glove  Co.  V.  Goodyear  Rubier  Co.,  128  TJ.  S.  598.  Nor  could 
the  use  of  the  word  "  Tycoon,"  the  essential  feature  of  the 
plaintiff's  trade-mark,  for  the  word  had  been  used  as  a  name 
for  Japan  tea  for  many  years.  Corbin  v.  Gould,  133  U.  S. 
308.  Nor  could  the  words  "  Lackawanna  Coal,"  for,  said  the 
court,  "  Could  such  phrases,  as  '  Pennsylvania  wheat,'  '  Ken- 
tucky hemp,'  '  Virginia  tobacco '  or  '  Sea  Island  cotton,'  be 
protected  as  trade-marks  ?  "  Canal  Co.  v.  Clarh,  13  Wallace, 
311.  Nor  the  words  "Brooklyn  White  Lead,"  where  both 
plaintiff  and  defendant  were  manufacturers  of  white  lead  in 
Brooklyn.  Brooklyn  White  Lead  Co.  v.  Masury,  25  Barb. 
416. 

Unfair  trade. — Injunctions  were  not  granted  to  restrain  the 
alleged  infringement  of  the  plaintiff's  corporate  name,  where 
the  plaintiff  had  no  right  to  do  business  in  New  York  State 
and  the  defendant  was  a  New  York  corporation  and  assumed 
the  name  only  after  full  inquiry.  Amer.  Tartar  Co.  v.  Am&r. 
Tartar  Co.,  57  App.  Div.  411  ;  68  Supp.  236.  Nor  to  restrain 
the  defendant  from  calling  his  newspaper  "  The  New  York 
Commercial,"  where  the  plaintiff's  newspaper  was  "  The  Com- 
mercial Advertiser,"  but  there  was  not  likely  to  be  any  "  con- 
fusion on  the  part  of  sane  purchasers."  Commercial  Adv. 
.Assn.  V.  Haynes,  26  App.  Div.  279  ;  49  Supp.  938.     Nor  to 


INJUNCTION.  899 


When  Not  Allowed. 


restrain  the  use  of  the  terms  "  O.  Vermilion  "  and  "  P.  Green," 
as  applied  to  paints,  where  the  plaintiff  used  the  terms  "  Oriole 
Vermilion  "  and  "  Peerless  Green  "  as  trade  names.  La/oan- 
Uirg  V.  Pfeiffer,  23  Misc.  577  ;  52  Supp.  801 ;  permanent  re- 
lief refused  in  same  case,  31  Misc.  690  ;  66  Supp.  39.  Nor  to 
restrain  the  use  of  the  name  "  Jaeger"  or  "  Dr.  Jaeger,"  as 
applied  to  all  underwear  of  the  "  Jaeger "  system,  for  the 
plaintiff  and  its  assignors  were  not  the  first  to  use  the  name 
"  Jaeger "  as  applied  to  underwear.  Dr.  Jaeger  Sanitary 
Woolen  System  Co.  v.  Le  BoutilUer,  5  Misc.  78  ;  24  Supp.  890. 
Nor  to  restrain  the  use  by  the  defendant  of  the  term  "  White 
Crow  "  as  a  label  on  whiskey,  where  the  labels  were  totally  dis- 
similar, and  no  proof  was  given  from  which  a  fraudulent  in- 
tent upon  the  defendant's  part  could  be  inferred  ;  an  injunction 
was  granted,  however,  for  an  infringement  of  a  technical 
trade-mark.  W.  A.  Gaines  db  Co.  v.  Leslie,  25  Misc.  20  ;  54 
Supp.  421. 

20.  Actions  against,  or  by,  railroads. — Construction. — 
Injunction  was  refused  to  enjoin  the  further  construction  of 
the  New  York  subway  in  front  of  plaintiff's  premises  ;  and  the 
court  said  that  the  public  safety  and  the  public  interest  were 
the  considerations  which  controlled  its  decision.  Barney  v. 
m  T.,  39  Misc.  719  ;  80  Supp.  972  ;  aff'd  83  App.  Div.  237 ; 
82  Supp.  124.  And  in  an  action  by  one  railroad  company,  re- 
straining another  such  company  from  constructing  and  oper- 
ating a  railroad,  where  the  plaintiff  company  did  not  "  pre- 
sent facts  clearly  indicating  the  undoubted  right"  to  be, 
itself,  in  the  street  in  which  the  defendant  sought  to  build 
its  railroad.  Boohester  <&  E.  R.  R.  Co.  v.  Monroe  Co.  B.  B. 
Co.,  78  App.  Div.  38 ;  78  Supp.  998.  And  in  an  action  by 
one  railroad,  against  another,  to  enjoin  the  construction  of  a 
part  of  its  road,  where  the  court  found  it  hard  to  say  just 
where  the  merits  of  the  controversy  resided ;  it  was  better  to 
decide  the  issues  of  fact  in  the  usual  manner,  i.  e.,  by  trial. 
Syracuse  S  Oneida  E.  R.  Co.  v.  Syracuse  R.  T.  Co.,  74  App. 
Div.  565  ;  77  Supp.  812. 
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Ticket  scalpers. — A  temporary  injunction  was  granted  to  a 
railroad,  contained  in  an  order  to  show  cause,  restraining  ticket 
scalpers  from  dealing  in  special  low  rate  tickets ;  but  on  the 
motion  to  continue  this  injunction,  ^e?i<few^e  Mte,  the  motion 
was  denied,  for  the  court  held  that  it  would  not  assume  that 
purchasers  of  the  tickets  would  intervene  so  as  to  do  a  wrong. 
N.  Y.  C,  etc.,  R.  B.  Co.  v.  Reeves,  41  Misc.  490 ;  85  Supp. 
28. 

Lease. — The  order  was  held  not  to  lie  to  enjoin  the  delivery 
and  carrying  into  effect  of  a  lease  between  two  street  railroad 
companies,  where  the  lease  was  approved  by  unanimous  vote 
by  the  stockholders  of  one  of  the  companies  and  by  over  eighty 
per  cent  of  the  stock  of  the  other  company  ;  and  where,  as  the 
lessee  had  taken  possession  of  the  property,  an  injunction  would 
have  resulted  in  no  possible  advantage  to  the  plaintiffs,  stock- 
holders of  the  lessor  company,  but  might  be  of  great  injury  to 
the  defendant ;  and  the  court  said :  "  It  is  not  diiBcult  to  see, 
considering  the  enormous  financial  interests  involved,  that  an 
injunction — before  the  rights  of  the  parties  have  been  deter- 
mined— might  produce  irreparable  injury  to  the  defendants, 
largely  in  excess  of  any  possible  injury  which  the  plaintiffs 
might  sustain  if  the  injunction  were  denied."  Content  v. 
Metropolitan  Street  B.  Co.,  73  App.  Div.  230  ;  76  Supp.  749  ; 
afiirming  37  Misc.  618  ;  76  Supp.  151 ;  the  opinion  below  dis- 
cussed the  facts  in  much  detail. 

Purchase. — An  injunction  was  refused  to  restrain  a  railroad 
corporation  from  completing  a  proposed  purchase  from  a 
banker  of  the  assets  of  a  coal  company,  where  the  plaintiff 
failed  to  show  his  own  status  and  to  demonstrate  that  the  bar- 
gain was  a  bad  one.  Pvne-Coffin  v.  JErie  B.  B.  Co.,  34  Misc. 
13  ;  69  Supp.  333. 

21.  Transfer  of  property — The  order  was  held  not  author- 
ized to  restrain  the  disposal  of  property  by  one  defendant  to 
whom  the  other  defendant  had  disposed  of  his  merchandise  in 
bulk,  an  act  alleged  to  be  fraudulent  under  L.  1902,  c.  528. 
Veit  V.  Collins,  39  Misc.  39  ;  78  Supp.  763.     Or  to  restrain  a 
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sale  of  real  estate  by  one  partner  who  holds  title  thereto,  who 
has  entered  into  an  executory  contract  to  sell  it,  if  the  price 
seems  fair,  and  the  other  partner  is  seeking  a  permanent  in- 
junction prohibiting  such  sale.  Bahcock  v.  Leonard,  111  App. 
Div.  294;  97  Supp.  861.  Or  in  a  suit  by  a  majority  stock- 
holder, to  restrain  temporarily  the  directors  from  selling  suffi- 
cient treasury  stock  to  render  him  a  minority  stockholder  (for 
the  application  was  under  Code  Civ.  Pro.  %  603,  and  did  not 
ask  this  as  permanent  relief).  Gillette  v.  Noyes,  92  App.  Div. 
313  ;  86  Supp.  1062.  Or  in  ah  action  seeking  permanently  to 
enjoin  defendant  from  selling  security  pledged  for  payment  of 
a  demand  note,  it  not  appearing  that  plaintiff  would  be  irrev- 
ocably damaged  by  such  sale.  Ehriohy.  Grant,  111  App.  Div. 
196  ;  97  Supp.  600.  The  court  refused  to  continue  pendente 
lite  an  injunction  restraining  defendants  from  paying  to  a  firm 
for  which  they  were  agents  moneys  collected,  where  the  plain- 
tiffs had  an  agreement  with  this  firm  by  which  the  plaintiffs 
were  to  have  50  %  of  all  moneys  collected.  Blumenstiel  v. 
FUitrmnn,  60  App.  Div.  613 ;  69  Supp.  665. 

22.  Removal  or  appointment  of  public  officers. — An  in- 
junction was  held  not  to  lie  to  restrain  the  Justices  of  the  Ap- 
pellate Division  from  making  any  appointment  to  a  certain 
office.  Melody  v.  Goodrich,  35  Misc.  138  ;  70  Supp.  568  ;  aff'd 
67  App.  Div.  368 ;  73  Supp.  741 ;  aff'd.  170  N.  Y.  185.  Nor 
to  restrain  the  removal  of  the  secretary  of  the  board  of  educa- 
tion of  a  city,  the  ground  put  forward  in  support  of  the  in- 
junction being  that  the  removal  would  be  illegal ;  for,  the  court 
said,  it  will  be  presumed  that  public  officers  will  do  nothing 
illegal.  Palmer  v.  Bd.  of  Educ,  47  App.  Div.  547 ;  62  Supp. 
485.  Nor  to  enjoin  the  removal  of  a  penitentiary  superintend- 
ent, although  the  statute  authorizing  the  removal  was  void, 
being  a  private  statute  and  not  having  its  general  purpose 
fairly  expressed  in  its  title  ;  for  "  the  determination  of  the  title 
to  public  office  belongs  exclusively  to  the  courts  of  law,  to  be 
exercised  by  mandamus,  prohibition  and  quo  warramioP 
People  ex  rel.  Cgrscadden  v.  Howe,  111  N.  Y.  499. 
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33.  Expalsions  from,  and  reinstatements  in,  societies, 
etc. — Injunction  was  refused  to  restrain  members  of  a  secret 
society  from  trying  charges  against  a  plaintiff,  under  crim- 
inal indictment,  the  society's  proceedings  against  him  be- 
ing regular.  FranTclin  v.  Burnham,  40  Misc.  566 ;  82  Supp. 
882.  Also,  in  an  action  against  the  officers  of  an  unincorpo- 
rated association  which  suspended  plaintiff  from  membership, 
to  compel  the  president  of  the  association  to  reinstate  him, 
such  reinstatement  being  the  relief  sought  in  the  action. 
Bachmawn,  v.  Harrington,  184  N^.  Y.  458.  Also,  to  enjoin 
the  faculty  of  a  law  school  from  interfering  with  the  attend- 
ance at  lectures  of  the  plaintiff,  whom  it  had  expelled.  Oold- 
sUin  V.  N.  Y.  Univ.,  76  App.  Div.  80 ;  78  Supp.  739. 

24.  PuMications. — "  A  court  of  equity  has  no  power  to 
restrain  a  libelous  publication."  Corliss  v.  Walker  Co.,  30 
Abb.  N.  C.  372.  Such  as  the  biography  of  a  deceased  in- 
ventor.    Id. 

25.  Actions  involving  plays. — Injunction  was  held  not  to 
lie  to  restrain  the  defendant  from  disposing  of  a  play,  in  an 
action  for  the  remission  of  the  forfeiture  of  rights  to  that 
play.  Weber  v.  Mapes,  98  App.  Div.  165  ;  90  Supp.  225.  Or 
in  an  action  to  restrain  theatrical  managers  from  producing  a 
comedy  written  by  the  plaintiffs,  where,  though  the  questions 
involved  were  not  free  from  doubt,  nevertheless  it  seemed 
that  the  plaintiffs  would  not  be  finally  successful.  KerJcer\. 
Lederer,  30  Misc.  651 ;  64  Supp.  506.  Or  in  an  action  involv- 
ing the  title  to  a  play  where  aU  the  equities  were  denied  and 
the  title  was  in  dispute.  Wagenhals  v.  Fiske,  N.  Y.  Law  J. 
Sept.  5,  1906  ;  Same  v.  Same,  N.  Y.  Law  J.  Sept.  12,  1906. 

36.  Miscellaneous. — Tips  on  horseraces. — To  protect  plain- 
tiff in  his  business  of  selling  tips  on  horse  races,  an  injunc- 
tion was  refused.  Maxim  &  Gay  Co.  v.  Sheehan,  37  Misc. 
868  ;  75  Supp.  422. 

Trespass, — It  will  be  refused  to  "  prevent  the  commission 
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of  a  mere  trespass,  except  under  very  peculiar  circumstances." 
Rensselaer  v.  Oriswold,  3  N.  Y.  Leg.  Obs.  94. 

Crime. — And  to  "  prevent  the  commission  of  a  crime 
merely."     Rensselaer  v.  Ch'iswold,  3  N.  Y.  Leg.  Obs.  94. 

Maintaining  sign. — The  plaintiff  failed  to  enjoin  a  tenant 
from  maintaining  a  sign,  where  the  moving  papers  alleged  a 
lease  which  contained  references  to  the  act  enjoined,  but  the 
provisions  of  the  lease  were  not  set  forth  in  the  moving  pa- 
pers.    Meyer  v.  Moress,  106  App.  Div.  556  ;  94  Supp.  Y71. 

Insurance. — In  an  action  to  test  the  validity  of  an  amend- 
ment made  by  a  co-operative  life  insurance  company  to  its  by- 
laws, to  enjoin  the  company  from  declaring  the  plaintiff's 
policies  void  for  nonpayment  of  assessments,  the  order  was 
refused.  Friedlander  v.  Mut.  Res.  Fund  Life  Assn.,  34  Misc. 
285  ;  69  Supp.  618. 

Corpse. — Also,  to  restrain  the  widow  of  a  deceased  person 
from  interfering  with  his  body,  and  awarding  the  custody  of 
it  to  the  son  of  the  deceased,  where  the  widow  and  the  son 
each  sought  to  designate  the  place  of  burial,  and  where  a 
prior  injunction  had  directed  that  it  remain  in  a  receiving 
vault  until  the  termination  of  the  trial.  Butler  v.  Butler,  91 
App.  Div.  327  ;  86  Supp.  586. 

Disposal  of  property  alleged  to  have  heen  secured  hy  extor- 
tion.— And  to  restrain  the  defendants  from  disposing  of  prop- 
erty alleged  to  have  been  secured  by  one  of  the  defendants 
from  the  plaintiff  by  extortion  and  duress,  where  the  property 
was  not  properly  identified,  there  was  no  evidence  that  the 
principal  defendant  intended  to  dispose  of  it  and  there  was 
insuflftcient  evidence  that  such  defendant  secured  the  property 
in  the  manner  alleged.  Piatt  v.  Elias,  101  App.  Div.  518  ;  91 
Supp.  10Y9. 

Saturday  examination. — A  preliminary  injunction  was  va- 
cated which  enjoined  school  examiners  from  holding  Satur- 
day examinations  ;  the  applicant,  a  Jewess,  relied  on  Z.  1897, 
c.  614,  making  Saturday  afternoon  a  half  holiday.  Cohn  v. 
Townsend,  48  Misc.  47  ;  94  Supp.  817. 

Proceedings  for  dissolution  of  corporation,  or  to  sequester 
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its  assets. — The  court  does  not  have  general  equitable  power 
to  grant  injunctions  in  proceedings  to  dissolve  corporations, 
or  to  sequester  their  property,  and  only  injunctions  to  restrain 
actions  by  creditors  for  a  sum  of  money  may  be  granted,  not 
suits  to  foreclose  mortgages  or  other  liens  on  the  corporate 
property.  Davidson  v.  John  Good  Cordage  Co.,  63  App.  Div. 
366  ;  71  Supp.  665. 


Art.  IV.  HOW  obtained.^ 

F0RM8. 

KO.  PAGE. 

505.  AflBdavit  to    procure    injunction    order,  where  right  thereto 

depends  on  nature  of  action.     General   form 924. 

506.  Affidavit  to  obtain  order  restraining  use  of  names  of  plaintiff's 

customers    surreptitiously   obtained 925. 

508.  Affidavits  to  obtain  order  restraining  injurious  acts  of  labor 

union 92Y. 

509.  Summary  of  affidavit  to  obtain  order  restraining  use   of  cor- 

porate name  as  unfair  trade 931. 

510.  Complaint   and  affidavit    to  obtain    injunction   against  labor 

union 933. 

511.  Complaint  to  obtain  injunction  against  violation  of  agreement 

not  to  engage  in  certain  business 935. 

512.  Complaint  to  obtain  order.     Unfair  trade 937. 

513.  Complaint  in  action  to  restrain  production  of  play 938. 

514.  Complaint  to  obtain  injunction  order  against  police 941. 

515.  Complaint  to  obtain  order  in  action  against  one  fraudulently 

representing  himself  to  be  a   partner 947. 

516.  Complaint  to  obtain  injunction  restraining  disposition  of  cor- 

porate, stock 947. 

517.  Affidavit  to  procure  injunction,  general  form,  where  the  right 

thereto  depends  upon  extrinsic  facts 949. 

518.  Complaint  to  obtain  order  restraining  prosecution  of   action 

in  another  state 950. 

519.  Complaint  to  obtain  order  to  prevent  stopping  water  supply.  .   952. 

520.  Complaint  to  obtain  order  restraining  removal  of  fruit  stand.   956. 

521.  Complaint,  by  minority  stockholders,  to  restrain  sale  of  cor- 

poration property  under  reorganization 957. 

ifiee,  in  general,  motions  and  obdbks,  pp.  297  et  seq..  Vol.  1, 
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522.  Affidavit  to  obtain  order  restraining  erection  of  buildings  in  vio- 

lation of  an  agreement  that  plaintiff  sliould  have  a  store  therein  964. 

523.  Affidavit,  used  in  opposition  to  motion  for  injunction 965. 

524.  Notice  of  application  for  injunction  to  restrain  state  officer 

or  board  of  state  officers  and  their  employees  from  perform- 
ance of  a  duty  imposed  by  statute  or  to  prevent  the  execu- 
tion of  a  statute 968. 

525.  Notice  of  application  for  injunction  order 969. 

526.  Order  to  show  cause,  where  the  acts  complained  of  are  not 

enjoined   temporarily 970. 

527.  Preliminary  in j  unction  order 970. 

528.  Order  to  shc^w  cause,  containing  a  preliminary  injunction. . . .   972. 

529.  Clause  to  be  inserted  in  order  to  show  cause,  giving  the  plain- 

tiff leave  to  serve  additional  papers 972. 

530.  Stipulation  for  the  discontinuance  of  an  action  for  an  injunc- 

tion, without  touching  the  question  of  the  plaintiS's  right 

to  an  injunction 973. 

1.  In  general. — While  temporary  as  well  as  permanent 
injunctions  are  governed  by  principles  established  by  courts 
of  equity,  the  right  to  issue  a  temporary  injunction  in  any  case 
depends  upon  statutory  authority.  Baohman  v.  Harrvngton, 
184  N.  Y.  450.  And  there  must  be  a  rather  strict  compliance 
with  certain  formal  statutory  requirements  before  an  order 
will  be  granted  or  sustained. 

In  special  proceeding.— Tae  Code  (§§  603,  604)  speaks  gen- 
erally of  preliminary  injunctions  in  "  actions,"  but  not  in  special 
proceedings,  and  it  is  doubtful  whether  such  an  injunction  can 
be  granted  in  a  special  proceeding,  unless  there  is  specific 
statutory  authorization  therefor.^  8taten  Island  Elec.  R.  Co. 
V.  Eing,  21  App.  Div.  188  ;  47  Supp.  509  ;  (where  it  was  de- 
nied in  such  a  proceeding  under  the  Condemnation  Law). 

2.  Preliminary  injunctions  are  divided  into  two  general 
classes,  namely,  those  depending  upon  the  nature  of  the  ac- 
tion and  those  granted  because  of  extrinsic  facts.  That  is,  if 
the  action  is  brought  to  procure  an  injunction  as  all  or  part  of 
the  ultimate  relief,  a  preliminary  injunction  awarding  the  re- 
lief prayed  for  in  the  complaint  during  the  pendency  of  vthe 
action,  may  be  granted,  under  Vode  Civ.  Fro.  §  603.     In  the 

1  But  see  p.  910,  post. 
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second  class,  injunctions  pendente  lite  may  be  granted  to  pre- 
vent some  act  being  done  which  would  make  the  judgment 
demanded  ineffectual,  even  though  an  injunction  is  no  part  of 
the  final  relief  demanded  in  the  complaint.  Code  Civ.  Pro. 
§  604.     These  two  classes  will  be  taken  up  in  their  order. 

3.   When  right  depends  upon  the  nature  of  the  action.— 

The  procedure  in  this  class  of  cases  is  founded  upon  Code  Civ. 
Pro.  §  603.1 

The  complaint  in  such  a  case  is  absolutely  essential  as  part 
of  the  moving  papers,  and  it  must  demand  some  permanent  re- 
lief which  a  court  of  equity  can  decree.  Oillette  v.  JSfoyes,  92 
App.  Div.  313  ;  86  Supp.  1062.  Also  it  must  appear  from  ap- 
propriate allegations  therein  that  the  plaintiff  is  entitled  to 
the  injunction  which  is  demanded.  Huntington  v.  Cortland 
Home  Tel.  Co.,  62  App.  Div.  517;  71  Supp.  81.  It  cannot  be 
helped  out  by  affidavits.  Stull  v.  Westfall,  2.5  Hun,  1 ;  Heine 
V.  Rohner,  29  App.  Div.  239  ;  51  Supp.  427.  Much  less  can 
affidavits  take  the  place  of  the  complaint  and  act  in  lieu  of 
one.  Jacols  v.  Mex.  Sugar  Ref.  Co.,  44  Misc.  409  ;  90  Supp. 
824 ;  Huntington  v.  Cortland  Home  Tel.  Co.,  62  App.  Div. 
517 ;  71  Supp.  84 ;  Sanders  v.  Ader,  26  App.  Div.  176 ;  49 
Supp.  964;  Woodlurnv.  Hyatt,  34  App.  Div.  246;  54  Supp. 
597 ;  Goldman  v.  Corn,  111  App.  Div.  674  ;  97  Supp.  926  ; 
Leonard  v.  Schmidt,  109  Aj)p.  Div.  549;  96  Supp.  491. 
But  affidavits  may,  and  usually  must,  be  submitted  as  evi- 
dence to  support  the  allegations  of  the  complaint.  Heine  v. 
Rohner,  29  App.  Div.  239  ;  51  Supp.  427 ;  Stull  v.  Westfall,  25 

1  This  section  provides  as  follows: 

"§603.  Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant,  restraining  the 
commission  or  continuance  of  an  act,  the  commission  or  continuance  of 
which,  during  the  pendency  of  the  action,  would  produce  injury  to  the 
plaintiff,  an  injunction  order  may  be  granted  to  restrain  it.  The  case, 
provided  for  in  this  section,  is  described  in  this  act,  as  a  case,  where  the 
right  to  an  injunction  depends  upon  the  nature  of  the  action." 

See  Articles  II.  and  III.  ante,  pp.  87.5  et  seq.,  for  a  discussion  of  under 
what  circumstances  an  injunction  will  or  will  not  be  granted. 
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Hun,  1.  It  must  also  appear  by  the  complaint  itself  that  the 
plaintiff  is  entitled  to  the  injunction  during  the  pendency  of 
the  action.  Gushing  v.  Buslander,  49  Hun,  19  ;  1  Supp.  505. 
The  "  plaintiff's  case  for  a  temporary  injunction  must  stand  or 
fall  upon  the  claim  made  by  his  complaint  and  moving  affida- 
vits," and  where  the  plaintiff  tries  in  replying  affidavits  to  sus- 
tain his  motion  by  stating  a  different  set  of  facts  from  those 
embraced  in  his  moving  papers,  his  motion  vfill  be  denied. 
Le  Roy  v.  Ghesebrough,  39  Misc.  285  ;  79  Supp.  442.  The  com- 
plaint must  show  a  cause  of  action,  but  it  is  sufficient  if  a 
prima  facie  case  be  made.  McHenry  v.  Jewett,  90  N.  Y.  58. 
And  the  court,  on  appeal  at  least,  will  not  decide  a  doubtful 
question  of  law,  so  as  to  determine  the  case  on  the  merits,  but 
will  allow  the  injunction  to  stand  pending  a  final  determina- 
tion on  the  trial.  Selchow  v.  Baker,  93  N".  Y.  59.  Section  607 
of  the  Code  providing  that  "  the  order  may  be  granted,  where 
it  appears  to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff, 
or  any  other  person,  that  sufficient  grounds  exist  therefor,"  ap- 
plies to  cases  under  both  §  603  and  §604.  Gushing  v.  Rus- 
lander,  49  Hun,  19 ;  1  Supp.  505.  But  if  the  injunction  is 
granted  under  §  603  a  verified  complaint  may  be  considered 
an  affidavit  under  §  607.  Glark  v.  King  <&  Bro.  Pub.  Go.,  40 
App.  Div.  405  ;   57  Supp.  975. 

4.  When  right  depends  upon  extrinsic  facts. — The  rem- 
edies under  §  604 '  are  somewhat  akin  to  those  afforded  by  at- 

iTWs  section  reads  as  follows: 

"§  604.  Subd.  1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to  be 
done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done, 
an  act,  in  violation  of  the  plaintiff's  rights,  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineffectual,  an  injunction  order 
may  be  granted  to  restrain  him  therefrom. 

"Subd.  2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the 
pendency  of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of 
his  property,  with  intent  to  defraud  the  plaintiff,  an  injunction  order  may 
be  granted,  to  restrain  the  removal  or  disposition." 

See  also  articles  11.  and  III.  ante,  pp.  875  et  seq.,  for  full  discussion  of 
circumstances  under  which  an  injunction  will  or  will  not  be  granted. 
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tachment,  although  very  much  broader  in  scope.  Under  §  604,,. 
subd.  1,  an  injunction  may  be  issued  to  stop  or  prevent  some 
act  which  the  defendant  is  doing  or  threatens  to  do,  which 
"  tends  to  render  the  judgment  ineffectual,"  while  by  subd.  2, ' 
a  threatened  fraudulent  disposition  or  removal  of  property  may 
be  prevented.  The  analogy  between  this  remedy  and  attach- 
ment is  still  further  emphasized  by  the  decisions  of  the  courts 
interpreting  §  604.  Thus  it  is  not  granted  as  of  course  to 
sequester  the  property  of  the  defendant  so  that  it  may  be  held 
to  apply  to  any  judgment  which  the  plaintiff  may  obtain,  in 
the  absence  of  any  proof  that  the  defendant  intends  to  dispose 
of  the  property.  Piatt  v.  Elias,  101  App.  Div.  518  ;  91  Supp. 
1079.  Nor  to  prevent  the  collection  of  a  judgment  merely  on 
the  ground  that  the  money  when  collected  will  be  removed 
from  the  State,  and  thus  defeat  the  alleged  right  of  the  plain- 
tiff to  regain  the  same,  in  the  absence  of  any  allegation  show- 
ing that  a  wrongful  disposition  of  the  property  is  threatened. 
Ingalls  v.  Merchants'  Nat.  Bh.,  51  App.  Div.  305  ;  64  Supp. 
911.  Nor  should  a  trust  company  be  enjoined  from  disposing 
of  certain  bonds,  where  there  is  no  evidence  that  it  intends  to 
dispose  of  them,  but  there  is  merely  alleged  a  danger  that  they 
may  be  withdrawn.  Thompson  v.  Continental  Trust  Co.,  26 
Misc.  254 ;  56  Supp.  T43.  The  remedy  is  broader  than  that 
afforded  by  attachment  in  that  it  may  be  granted  in  any  kind 
of  an  action,  upon  proper  showing,  no  matter  whether  the  de- 
fendant is  a  resident  or  a  nonresident,  or  a  foreign  or  a  do- 
mestic corporation.  It  is  narrower  in  the  sense  that  as  against 
nonresidents  and  foreign  corporations  the  same  evidence  of 
some  wrongful  act,  either  done  or  threatened,  must  be  pre-, 
sented,  that  is  required  in  the  case  of  a  resident  or  a  domestic 
corporation.  Whereas  in  the  case  of  an  attachment  the  war- 
rant may  be  granted  against  nonresidents  and  foreign  cor- 
porations, speaking  general!}-,  merely  by  showing  a  cause  of 
action.  So  it  has  been  held  that  the  order  will  be  granted, 
under  this  subdivision,  where  the  defendant  is  about  to  pay  to 
preferred  creditors  money  realized  from  the  sale  of  the  plain- 
tiff's stock.     Adams  v.  Ball,  24  App.  Div.  69  ;  48  Supp.  778. 
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Or  where  the  defendant,  an  assignee  for  the  benefit  of  credit- 
ors, will  divert  moneys  collected  by  the  assignor  as  plaintiff's 
agent.  Bertha  Zinc  c&  Mineral  Co.  v.  Ciute,  1  Misc.  123 ;  27 
Supp.  342.  "  It  is  enough,  if  it  appears  that  there  is  a  cause 
of  action,  which  the  plaintiff  is  about  to  prosecute,  and  that 
defendant  threatens  to  do  an  act  which  will  render  the  judg- 
"inent  ineffectual."  Peofle  ex  rel.  Gauffmcm  v.  Yan  Buren, 
136  K  Y.  252.  Under  Code  Cim.  Pro.  §  604,  as  under  §  603, 
the  order  should  not  be  granted  except  upon  proof  that  the 
plaintiff  has  a  cause  of  action.  WerhelovsJcy  v.  Michael,  106 
App.  Div.  138  ;  94  Supp.  156.  Thus,  in  a  judgment  creditor's 
action  founded  onaMunicipalCourt  judgment,  the  jurisdiction 
of  that  court  should  be  shown  by  appropriate  allegations.  Id. 
Proof  of  the  following  facts  was  held  insuiiicient :  That  the 
defendant  mortgaged  its  printing-presses,  etc.,  to  secure  a  bond 
issue  ;  that  the  plaintiff  cannot  learn  the  number  of  bonds  is- 
sued ;  that  on  a  certain  day  the  defendant's  office  was  closed 
between  2  and  3  p.  m.  ;  that  the  defendant's  periodical  is  worth 
a  certain  sum ;  and  that  a  certain  sura,  in  debts,  is  due  the  de- 
fendant. 'Cla/rh  V.  King  and  Bro.  Pub.  Co.,  40  App.  Div.  405  ; 
57  Supp.  975.  The  order  was  refused,  to  restrain  the  defend- 
ant from  disposing  of  his  property,  in  an  action  on  a  money 
judgment,  where  the  defendant's  only  property  was  realty  in 
which  he  claimed  a  third  interest,  and  which  was  in  process 
of  partition,  and  where  there  was  no  evidence  that  the  de- 
fendant intended  to  dispose  of  this.  The  court  said  that  §  604 
"  has  no  application  to  an  action  of  this  character  where  a 
moneyed  judgment  only  is  sought."  Campbell  v.  Ernest,  64 
Hun,  188 ;  19  Supp.  123.  But  an  order  was  granted  restrain- 
ing a  tenant  in  an  apartment  house  from  subletting  without 
the  landlord's  consent.  Barrington  Apartment  Assn.  v.  Wat- 
son, 38  Hun,  645. 

5.  When  it  may  be  granted. — The  order  may  be  granted  to 
•accompany  the  summons.  Code  Cim.  Pro.  %  608.  This  section 
•does  not  refer  solely  to  injunctions  granted  under  Code  Civ. 
Pro.  §  603.     People  ex  rel.  Cauffman  v.  Yan  Buren,  136  N.  Y. 
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252.  It  "  meets  a  very  large  class  of  cases,  in  which  it  is  of 
vital  importance  to  the  plaintiff  to  enjoin  the  defendant  at  the 
very  instant  he  is  apprised  that  an  action  is  commenced,  and 
in  which  the  defendant  would,  but  for  such  injunction,  defeat 
the  very  object  of  the  suit."  Leffingwell  v.  Cha/ve,  10  Abb.  Pr. 
472. 

If  served  iefore  the  summons,  it  is  irregular,  but  not  void, 
and  disobedience  of  it  will  be  punished.  Daly  v.  Amherg, 
126  ]Sr.  Y.  490.  For  from  the  time  of  the  granting  of  a  pro- 
visional remedy,  the  court  acquires  jurisdiction.  Code  Civ. 
Pro.  %  416. 

It  may  he  granted  at  any  time  after  the  commencement  of  the 
action  and  iefore  f/nal  judgTnent.     Code  Civ.  Pro.  §  608. 

In  summary  proceedings. — Where  a  petition  is  presented  in 
summary  proceedings  to  recover  the  possession  of  real  property, 
the  proceedings  thereupon  before  the  final  order,  and  if  the 
iinal  order  awards  delivery  of  the  possession  to  the  petitioner, 
the  issuing  or  execution  of  the  warrant  thereupon,  can  be 
stayed  or  suspended  by  an  injunction  order,  granted  in  an  ac- 
tion against  the  petitioner.  Such  an  injunction  shall  not  be 
granted  before  the  final  order  in  the  special  proceeding,  except 
in  a  case  where  an  injunction  would  be  granted  to  stay  the 
proceedings,  in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms ;  or  after  the  final  order,  ex- 
cept in  a  case  where  an  injunction  would  be  granted  to  stay 
the  execution  of  the  final  judgment  in  such  an  action,  and 
upon  the  like  terms.     Code  Civ.  Pro.  §  226,5,  subd.  2. 

The  question  had  not  become  academic  where  a  singer  was 
permitted  to  appear  at  a  rival  theater  to  the  plaintiff's,  during 
the  period  of  the  singer's  contract  with  the  plaintiff,  the  singer 
giving  an  undertaking,  to  pay  $2,000  as  liquidated  damages 
in  case  it  should  be  finally  determined  that  the  plaintiff  was 
entitled  to  an  injunction,  the  rights  of  both  parties  being  ex- 
pressly reserved ;  the  court  determined  plaintiff's  right  to  in- 
junctive relief,  although  the  contract  had  expired.  Duff  v. 
Russell,  14  Supp.  134;  aff'd  on  opinion  below,  133  N.  T. 
678. 
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6.  By  whom  order  may  be  granted.^ — Except  where  other- 
wise specially  prescribed  by  la\y,  it  may  be  granted  by  the 
court  ia  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  any  county  judge  ;  and  where  it  is  granted  by  a  judge, 
it  may  be  enforced  as  the  order  of  the  court.  Code  Ovg.  Pro. 
§606. 

County  judge. — A  judge  of  the  Common  Pleas  for  the  City 
and  County  of  New  York  was  held  not  to  be  a  "  county  judge  " 
within  this  section.  People  ex  rel.  Roosevelt  v.  Edson,  52  Super. 
Ct.  53  ;  1  How.  Pr.  (IST.  S.)  482.  The  fact  that  an  injunction 
restraining  members  of  the  Common  Council  from  overriding 
or  disapproving  the  mayor's  veto,  in  an  action  in  the  Supreme 
Court,  is  issued  by  a  county  judge,  makes  it  none  the  less  the 
mandate  of  the  court.  People  v.  Pwyer,  90  N.  Y.  402.  But 
a  county  judge  has  no  power  to  grant  an  injunction  under 
§  10  of  the  Agricultural  Law,  as  such  injunction  is  within  the 
exceptions  in  Code  Civ.  Pro.  §  606,  and  therefore  §  241  does 
not  apply.    People  v.  Windholz,  68  App.  Div.  552 ;  74  Supp.  241. 

The  special  county  judge  of  Chautauqua  county  could,  it  was 
held,  grant  the  order.  Bahcock  v.  Glarh,  23  Hun,  391.  This  was 
in  an  action  in  the  Supreme  Court  to  restrain  foreclosure  by 
advertisement,  and  the  order  required  the  defendant  to  show 
cause  why  a  temporary  injunction  should  not  be  granted,  and 
restrained  him  in  the  meantime  from  selling  the  premises  at 
the  time  specified  in  the  advertisement.  Babcoch  v.  Clark,  23 
Hun,  391. 

The  special  surrogate  of  Oneida  county  may  also  grant  such 
an  order.  Aldinger  v.  Pugh,  57  Hun,  181 ;  10  Supp.  684 ; 
aff'd  132  ]Sr.  Y.  403. 

Where  a  duty  is  imposed  hy  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  per- 
formance of  that  duty,  or  to  prevent  the  execution  of  the 
statute,  shall  not  be  granted,  except  by  the  Supreme  Court, 

1  See  Article  Motions  and  Obdbes,  pp<  297,  et  seg.,  vol.  1,  for  provisions 
as  to  who  may  grant  injunction  orders. 
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at  a  term  thereof,  sitting  in  the  department  in  which  the  of- 
ficer or  board  is  located,  or  the  duty  is  required  to  be  per- 
formed ;  and  upon  notice  of  the  application  therefor  to  the 
officer,  board  or  other  person  to  be  restrained.  Code  Giv.  Pro. 
§  605.  The  justices  of  the  Appellate  Division  are  State  offi- 
cers, within  the  meaning  of  this  section.  Melody  v.  Goodrich, 
35  Misc.  138 ;  YO  Supp.  568  ;  aff'd  67  App.  Div.  368  ;  73  Sapp. 
741 ;  aff'd  170  N.  Y.  185. 

7.  Notice.'— The  order  may  be  granted,  upon  or  without  no- 
tice, in  the  discretion  of  the  court  or  judge,  unless  the  defend- 
ant has  answered ;  in  which  case  it  can  be  granted  only  upon 
notice,  or  an  order  to  show  cause.  Where  an  application  for 
an  injunction  is  made  upon  notice,  or  an  order  to  show  cause, 
either  before  or  after  answer,  the  court  or  judge  may  enjoin 
the  defendant,  until  the  hearing  and  decision  of  the  applicar 
tion.     Code  Cvo.  Pro.  %  609. 

It  cannot  he  granted  ex  parte,  after  answer.  Rhodes  v. 
Wheeler,  48  App.  Div.  410 ;  63  Supp.  184. 

8.  On  what  papers  order  granted. — The   order  may  be 

granted,  where  it  appears  to  the  court  or  judge,  by  the  affi- 
davit of  the  plaintiff,  or  any  other  person,  that  sufficient 
grounds  exist  therefor.     Code  Civ.  Pro.  %  607. 

This  section  (607)  applies  to  hoth  §  603  and  §  604.  Gushing 
V.  Euslander,  49  Hun,  19  ;  1  Supp.  505.  "  "Where  the  allega- 
tions of  the  complaint  are  positive,  and  not  on  information 
and  belief,  and  the  allegations  are  sworn  to  be  true,  the  com- 
plaint will  be  treated  as  an  affidavit ;  but,  where  the  allega- 
tions of  the  complaint  are  upon  information  and  belief,  the 
ordinary  verification  is  not  sufficient."  Id.  The  word  "  affi- 
davit "  includes  a  verified  pleading  in  an  action,  or  a  verified 
petition  or  answer  in  a  special  proceeding.  Code  Giv.  Pro. 
§  3343,  subd.  11.     However,  the  evidential  force  of  a  verified 


1  See  article  Motions  AND  Okdebs  Vol.  1,  pp.  297  e(  seq.,  for  general 
provisions  as  to  shortening  time  by  order  to  show  cause,  etc. 
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complaint,  on  a  motion  for  an  injunction,  must  be  tested 
by  the  same  rule  that  is  applied  to  other  affidavits.  Foster 
V.  Retail  Clerks'  Protectme  Assn.,  39  Misc.  48 ;  78  Supp. 
860. 

Under  §  603,  the  complaint  is  the  important  paper.'  But 
as  a  rule  affidavits  are  submitted  reciting  the  alleged  wrong- 
ful acts  in  greater  detail,  and  as  evidence  supporting  the  allega- 
tions of  the  complaint. 

Under  §  604,  the  affidavits  are  the  important  papers.^  There 
must  be  proof,  however,  that  the  plaintiff  has  a  cause  of  action. 
Werhelovshy  v.  Michael,  106  App.  Div.  138  ;  94  Supp.  156. 

Information  and  lelief  affidavits. — The  rule  that  statements 
upon  information  and  belief  [not  satisfactorily  supported]^  are 
not  evidence  of  anything,  applies.  Gillette  v.  Noyes,  92  App. 
Div.  313  ;  86  Supp.  1062.  An  affidavit,  not  made  upon  in- 
formation and  belief,  but  evidently  containing  many  sworn 
statements  of  which  the  affiant  could  not  possibly  have  had 
personal  knowledge,  was  held  insufficient  where  these  state- 
ments were  denied  in  affidavits  the  makers  of  which  appar- 
ently did  have  personal  knowledge.  Levy  v.  Rosenstein,  66 
Supp.  101 ;  aff'd  56  App.  Div.  618  ;  67  Supp.  630.  Averments 
in  a  complaint  of  irrevocable  damage,  if  unsupported,  have  no 
force.  Ehrich  v.  Grant,  111  App.  Div.  196  ;  97  Supp.  600. 
Where  all  but  two  of  the  statements  made  in  support  of  a 
motion  for  the  order  were  upon  information  and  belief,  and 
each  statement  which  set  forth  a  fact  was  met  by  a  sworn  de- 
nial upon  knowledge,  the  court  "  would  clearly  not  be  justi- 
fied" in  granting  an  injunction.  Pine-Coffin  v.  Erie  R.  B. 
Co.,  34  Misc.  13 ;  69  Supp.  333. 

9.  AfBdavits  to  be  filed.* — An  affidavit  on  which  an  injunc- 
tion is  granted  must  be  filed  within  ten  days  after  it  has  been 

1  See  paragraph  3,  ante,  p.  906. 

^  See  paragraph  4,  ante,  p.  90'7. 

^  See  p.  648,  Vol.  1,  for  a  discussion  of  information  and  belief  affidavits. 
In  general,  the  principles  governing  this  point  are  the  same  in  Injunc- 
tion as  in  Attachment.     See  also,  under  Abbest,  p.  780,  Vol.l. 
*  See  article  Filing,  Vol.  1,  p.  286. 
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served.  Rule  4,  Qen.  Rules  of  Prac.  If  this  is  not  done  the 
order  wUl  be  vacated  on  motion  of  the  opposing  party,  "  unless 
for  proper  cause  shown  time  to  file  the  same  shall  be  ex- 
tended."    Id. 

10.  Granting  the  order  discretionary. — "  Whether  or  not 
an  injunction  will  be  granted  during  the  pendency  of  an  action 
rests  largely  in  the  discretion  of  the  Special  Term.  This  is 
the  general  rule  which  governs  an  appellate  court  on  appeal, 
and  while  it  has  the  power  to  review  that  discretion,  it  will 
not  interfere  unless  it  clearly  appears  that  the  discretion  was 
improperly  exercised."  Content  v.  Met.  St.  B.  Co.,  73  App. 
Div.  230 ;  76  Supp.  749 ;  Syracuse  ^  Oneida  Go.  v.  Syracuse 
R.  T.  Co.,  74  App.  Div.  565  ;  77  Supp.  812.  Especially  if  the 
person  against  whom  the  order  has  been  made  has  not  forced 
a  trial.  Davis  v.  Rosenstein,  56  App.  Div.  220  ;  67  Supp.  629. 
But  "  while  a  temporary  injunction  involves  discretion,"  "  a 
permanent  injunction  does  not  when  the  facts  conclusively  show 
that  it  would  be  inequitable  and  unjust."  McGlure  v.  Leay- 
craft,  183  N.  Y.  36.  "  It  is  not  the  policy  of  the  law  to  grant 
injunctive  relief  during  the  pendency  of  the  action,  where  that 
relief  would  be  the  same  as  that  ultimately  granted  if  the 
plaintiffs  succeeded  at  the  trial,  and  the  plaintiffs'  right  to  the 
rehef  sought  is  involved  in  doubt."  Cohen  v.  United  Gar- 
ment  Worhers,  35  Misc.  748 ;  72  Supp.  341. 

11.  "The  decision  of  a  disputed  question  of  fact  upon 
aifidavits  is  extremely  unsatisfactory." — Davis  v.  Rosen- 
stein, 56  App.  Div.  220  ;  67  Supp.  629.  For,  where  there  is 
no  opportunity  for  cross-examination,  it  "  does  not  always 
produce  that  result  which  would  be  arrived  at  by  a  trial  upon 
the  merits."  Happel  v.  Blessing,  37  Misc.  47  ;  74-  Supp.  801. 
So,  the  application,  oftentimes,  should  rather  "  be  left  to  a 
trial  where  all  of  the  questions  bearing  thereon  can  be  thor- 
oughly considered  and  passed  upon  when  all  of  the  evidence  in 
relation  thereto  is  presented."  Content  v.  Metropolitan  Street 
R.  Co.,  73  App.  Div.  230;  76  Supp.  749;  affirming  37  Misc.  618; 
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76  Supp.  151 ;  the  opinion  below  discussed  the  facts  in  much 
detail. 

13.  Degree  of  proof  required. — In  general. — "  To  justify 
granting  a  preliminary  injunction  the  plaintiff 's  rights  must  be 
certain  as  to  the  law  and  the  facts."  Noonan  v.  Grace, 
49  Super.  Ct.  (17  J.  &  S.)  116  ;  Weber  v.  Rogers,  41  Misc.  662 ; 
85  Supp.  232.  The  order  "  should  only  be  granted  when  the 
rights  of  the  plaintiff  on  the  law  and  the  facts  are  reasonably 
clear."  Font  v.  Lucas,  38  Misc.  284  ;  77  Supp.  849.  To  war- 
rant a  court  of  equity  in  restraining  proceedings  by  order,  the 
equities  invoking  its  jurisdiction  should  be  apparent  and  strong. 
Kerngood  v.  Pond,  84  App.  Div.  227 ;  82  Supp.  723. 

Under  §  603,  "•  the  right  of  the  plaintiffs  "  (to  a  preliminary 
injunction)  "  must  be  clear  especially  where  the  effect  of  the 
injunction  gives  to  the  plaintiff  all  the  remedy  to  which  he 
would  be  entitled  if  he  had  finally  succeeded  in  the  action,  and 
if  the  case  is  not  free  from  doubt  the  court  will  not  grant  its 
writ  but  will  leave  the  plaintiff  to  establish  his  rights  at  a  trial 
where  all  the  facts  may  be  deliberately  examined."  Brighton 
Athletic  Club  v.  McAdoo,  47  Misc.  432 :  94  Supp.  391 ;  citing 
Weiss  V.  Herlihy,  23  App.  Div.  608 ;  49  Supp.  81.  When  the 
right  to  ultimate  relief  is  involved  in  serious  doubt,  a  prelimin- 
ary injunction  should  not  be  allowed.  Connolly  v.  Van  WycJc, 
35  Misc.  746  ;  72  Supp.  382.  A  determination  to  refuse  a  pre- 
liminary injunction  "  does  not  necessarily  require  that  a  final 
injunction  shall  be  refused  when  the  whole  equities  of  the 
case  are  laid  open  to  the  court  upon  the  trial  of  an  issue  of  fact 
or  of  law."  Meyers  v.  N.  T.,  58  App.  Div.  534 ;  69  Supp. 
529. 

Mandatory  injunction. — "  The  court  will  seldom  grant  a 
mandatory  \n]\vaciioxi  pendente  lite  unless  the  plaintiff's  right  is 
so  clear  that  the  denial  of  the  right  must  be  either  captious  or 
unconscionable."  West  Side  El.  Co.  v.  Consol.  Tel.  Co.,  87 
App.  Div.  550 ;  84  Supp.  1052. 

Dispossess  wa/rrant. — "  Most  specific  allegations  are  required 
to  justify  the  court  in  granting"  an  injunction  restraining  the 
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execution  of  a  dispossess  warrant.    Rvbino  v.  Ma/riano,  65  App. 
Div.  314 ;  Y3  Supp.  7. 

13.  Condition  of  calendar  considered. — Frequently,  in  de- 
termining whether  or  not  to  grant  a  preliminary  injunction, 
the  courts  consider  the  condition  of  the  calendar  at  the  time 
application  is  made  for  the  injunction,  and  where  plaintiffs,  if 
they  wish,  can  have  a  speedy  trial,  upon  which  the  rights  may 
be  more  justly  determined  than  on  an  application  where  proof 
is  given  by  aiiidavits,  the  court  is  more  likely  to  refuse  the 
preliminary  injunction  than  if  it  would  be  a  comparatively 
long  time  before  trial.  KerTcer  v.  Lederer,  30  Misc.  651 ; 
64  Supp.  506 ;  Lmanhurg  v.  Pfeiffer,  23  Misc.  577 ;  52  Supp. 
801. 

14.  In  taxpayer's  actions. — "  It  is  well  settled  that,  in  a 
taxpayer's  action,  the  court  may  not  restrain  the  acts  of  public 
officers  except  so  far  as  the  acts  complained  of  are  without 
power,  or  where  corruption,  fraud,  or  bad  faith,  amounting  to 
fraud,  is  charged."  Walter  v.  McOlellan,  48  Misc.  215  ; 
96  Supp.  479  ;  citing  Talcott  v.  City  of  Buffalo,  125  IST.  Y.  280. 
If  neither  fraud,  nor  collusion,  nor  bad  faith,  on  the  part  of  a 
public  official  who  made  a  contract,  is  alleged,  then  the  sole 
question  is  as  to  the  official's  power.  Schinzel  v.  Best,  48  Misc. 
224;  92  Supp.  754.  "The  general  principle  ...  in  actions 
of  this  kind  is  that  the  plaintiff  must  clearly  show  that  '  the 
official  action  complained  of  was  illegal '  {Abraham  v.  Meyers, 
29  Abb.  N.  C.  384;  23  Supp.  225);  that  'the  plaintiff's  rights 
must  be  certain  as  to  the  law  and  the  facts '  {Noonan  v.  Grace, 
49  Super.  Ct.  116);  that  'there  is  a  clear  violation  of  law' 
(People  V.  Mayor,  etc.,  of  New  Yorh,  32  Barb.  102)."  Stock- 
ton-v.  City  of  Buffalo,  108  App.  Div.  170  ;  95  Supp.  509. 

Parties,  in  such  an  action. — An  action  against  a  city  comp- 
troller, to  enjoin  him  from  paying  salaries  to  one  of  two  rival 
police  forces  in  that  city,  was  held  not  to  lie  because  the  police- 
men were  not  made  defendants.  Smith  v.  Crissey,  13  Abb. 
N.  C.  149. 
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15.  In  actions  against  strikers.^ — Picketing  or  patrolling 
by  some  few  persons  is  not  in  itself  ground  for  injunction,  al- 
though it  seems  it  may  be  done  in  such  numbers  as  to  constitute 
intimidation.  Krebs  v.  Eosenstein,  31  Misc.  661 ;  66  Supp. 
42 ;  aff'd  56  App.  Div.  619  ;  67  Supp.  385.  That  strikers 
loitered  around,  and  stood  in  the  street  and  sidewalk  in  front 
of,  the  plaintiff's  premises,  was  held  not  in  itself  to  be  ground 
for  injunction.  Levy  v.  Rosenstein,  QQ  Supp.  101 ;  aff'd  56 
App.  Div.  618  ;  67  Supp.  630. 

16.  Upon  submission  of  a  controversy  a  temporary  in- 
junction cannot  be  granted,  although  a  permanent  injunction 
may.  Code  Civ.  Pro.  §  1281,  as  am'd  by  L.  1899,  c.  526 ; 
Associate  Alumni,  etc.,  v.  Oen.  Theol.  Sem.,  163  N.  Y.  417. 

17.  In  actions  relative  to  publications. — If  an  action  to 
restrain  the  circulation  of  a  publication  libeling  the  plaintiff 
is  maintainable,  the  plaintiff  must  show  actual  damage  to  a 
property  right.  Briggs  v.  VicJc,  65  N.  Y.  569.  That  the  pub- 
lication of  a  biography  of  a  deceased  inventor  is  an  injury  to 
the  feelings  of  the  plaintiffs,  his  widow  and  children,  and  against 
their  express  prohibition,  is  not  ground  for  an  injunction. 
Gorliss  V.  E.  H.  Walker  Co.,  30  Abb.  N".  C.  372. 

18.  Erection  of  statue  in  memory  of  deceased  person. — 

The  court  will  not  enjoin  the  erection  of  a  statue  in  memory 
of  a  deceased  person  in  an  action  by  such  person's  relatives 
brought  on  the  ground  that  the  erection  of  such  statue  would 
injure  their  feelings,  if  there  is  no  other  valid  objection  to  the 
statue,  its  position,  etc.  Schuyler  v.  Cv,rtis,  147  N.  Y.  434.  (A 
preliminary  injunction  had  been  granted  by  the  lovfer  court 
in  this  case,  24  Supp.  509.) 

19.  In  an  action  relating  to  real  property. — If,  during  the 
pendency  of  an  action  relating  to  real  property,  the  defendant 
commits  waste  upon,  or  does  any  other  damage  to,  the  prop- 
erty in  controversy,  the  court,  or  a  judge  thereof,  may  grant, 
without  notice  or  security,  an  order,  restraining  him  from  the 

1  See  paragraph  4,  ante,  p.  877,  and  paragraph  4,  ante,  p.  890. 
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commission  of  any  further  waste  upon,  or  damage  to,  the  prop- 
erty. This  section  does  not  affect  the  plaintiflE's  right  to  a  per- 
manent or  a  temporary  injunction  in  such  an  action.  Code 
Civ.  Pro.  %  1681.  An  injunction  was  held  not  authorized, 
where  the  defendant  was  responsible,  and  merely  had  threat- 
ened to  remove  timber  to  which  the  plaintiff  contended  he  was 
not  entitled.  Oriffin  v.  Winne,  10  Hun,  571 ;  aff'd  79  N.  Y. 
637.  "Where  the  plaintiff  had  obtained  an  injunction,  under 
§  1681,  restraining  the  defendants  from  sawing  certain  timber 
into  lumber  for  sale,  it  was  held  that  this  was  properly  granted, 
despite  the  lack  of  notice  and  security.  LiUlejohn  v.  Leffing- 
well,  40  App.  Div.  13 ;  57  Supp.  839. 

In  an  action  to  recover  damages  for  cutting  trees  and  to  re- 
strain the  defendant  from  removing  timber  so  cut,  a  prelimi- 
nary injunction  was  granted,  but  then  vacated  on  the  ground 
that  there  was  no  proof  that  the  defendant  was  insolvent,  and 
the  court  said  :  "  It  has  always  been  the  practice  to  deny  an 
injunction  pendente  lite  to  prevent  the  removal  of  timber  al- 
ready cut  unless  it  appears  that  the  mischief  will  be  irrepara- 
ble owing  to  the  defendant's  insolvency."  Eacquette  Falls 
Land  Co.  v.  Buyce,  43  Misc.  402  ;  89  Supp.  359. 

20.  "  Proceedings  in  an  action  of  ejectment  ....  will 
not  be  enjoined  where  the  question  involved  can  be  determined 
at  law,  or  where  the  ground  relied  upon  in  the  injunction  would 
be  available  in  the  defense  thereof."  Potter  v.  Potter,  59  App. 
Div.  140  ;  69  Supp.  183. 

21.  In  proceedings  supplementary  to  execution  the  judge 
by  whom  the  order  or  warrant  was  granted  or  to  whom  it  is 
returnable,  may  make  an  injunction  order,  restraining  any  per- 
son or  corporation,  whether  a  party  or  not  a  party  to  the  spe- 
cial proceeding,  from  making  or  suffering  any  transfer  or  other 
disposition  of,  or  interference  with,  the  property  of  the  judg- 
ment debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined,  until  further 
direction  in  the  premises.     Such  an  injunction  order  may  be 
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made  simultaneously  with  the  order  or  warrant,  by  which  the 
special  proceeding  is  instituted,  and  upon  the  same  papers ;  or 
afterwards,  upon  an  aifidavit,  showing  sufficient  grounds  there- 
for.    Code  Civ.  Pro.  %  2451. 

If  sonigJii  on  an  information  and  helief  affidavit. — The  order 
was  refused,  under  this  section,  where  the  affidavit  merely  al- 
leged on  information  and  belief  that  a  certain  named  third 
person  had  property  of  the  judgment  debtor  and  was  in- 
debted to  him  in  a  sum  exceeding  $10.00,  but  did  not  give  the 
sources  of  such  information.  Matter  of  Leslie,  19  Misc.  66T ; 
44  Supp.  1103. 

22.  In  a  judgment  creditor's  action  a  temporary  injunc- 
tion may  be  granted,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any 
money,  thing  in  action,  or  other  property  or  interest,  which 
may,  by  the  provisions  of  the  Code  relative  to  a"  judgment 
creditor's  action,  be  applied  to  the  satisfaction  of  the  sum  due 
to  the  plaintiff.  This  injunction  is  deemed  to  be  one  granted 
under  §  603,  and,  in  general,  the  provisions  relative  to  tempo- 
rary injunction  apply.     Code  Civ.  Pro.  §  1876. 

Where  neither  the  disposal  of  property,  nor  the  doing  nor 
threat  to  do  anything  to  prevent  the  plaintiffs  enforcing  'pay- 
ment, was  shown,  an  injunction,  sought  under  this  section,  was 
refused.  Cla/rk  v.  Kvng  &  Ero.  Pub.  Co.,  40  App.  Div.  405  ; 
57  Supp.  976. 

If  final  relief  cannot  le  given,  an  injunction   under  this 
section  is  unauthorized,  for  it  is  deemed  to  be  under  §  603. 
Vietor  v.  Lewis,  38  App.  Div.  316  ;  57  Supp.  16. 

23.  In  actions  to  stay  proceedings — "  The  inherent  power 
of  the  court  to  stay  proceedings  or  control  the  trial  of  an  ac- 
tion is  one  vsrhich  must  be  exercised  in  the  action  itself,  and 
where  it  is  sought  to  enjoin  parties  from  proceeding  in  an- 
other action  such  relief  must  be  by  injunction  in  an  action 
where  by  formal  prayer  it  is  demanded."  Belasco  Co.  v. 
Klaw,  98  App.  Div.  74 ;  90  Supp.  593. 
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24.  In  actions  relating  to  corporations.—//!  action  to  dis- 
solve, etc.,  corporation. — In  an  action  to  dissolve  a  corporation, 
to  sequestrate  assets,  or  to  enforce  personal  liability,  a  tempo- 
rary injunction  may  be  granted,  restraining  the  corporation, 
etc.,  from  receiving,  or  paying  out,  money ;  except  by  express 
permission  of  the  court.  Where  the  action  ie  for  dissolution 
the  injunction  may  also  restrain  the  corporation,  etc.,  from  ex- 
ercising any  of  its  corporate  privileges,  except  by  express  per- 
mission of  the  court.  The  provisions  relative  to  other  tempo- 
rary injunctions  apply,  except  that  this  injunction  can  be 
granted  only  by  the  court.  Code  Civ.  Pro.  §  1787.  An 
injunction  was  held  properly  granted,  restraining  an  insurance 
company  from  the  further  prosecution  of  its  business,  where 
the  assets  were  short  of  a  sura  equal  to  the  amount  of  the  out- 
standing policies,  by  about  one-tenth  of  that  amount,  the  capi- 
tal was  entirely  sunk,  and  some  of  the  assets  were  not  of  a 
kind  readily  convertible  or  available.  People  v.  Atlantic 
Mut.  Life  Ins.  Co.,  74  N.  Y.  177.  A  director  of  a  foreign 
corporation  can  obtain  an  injunction  under  this  section  in  the 
courts  of  this  State.  Achen  v.  Coughlin,  103  App.  Div.  1 ; 
92  Supp.  700  ;  Miller  v.  Quincy,  179  JST.  Y.  294.  "  While  the 
courts  of  this  State,  at  the  suit  of  an  oificer,  director,  stock- 
holder or  creditor  of  a  foreign  corporation,  have  jurisdiction 
to  compel  the  officers  or  directors  of  the  corporation,  over 
whom  jurisdiction  has  been  acquired  by  the  service  of  process, 
to  accoiyit  to  the  corporation  for  property  of  the  corporation 
in  their  hands  or  which  they  have  misapplied,  a  court  of  this 
State  has  no  authority  to  appoint  a  general  receiver  of  the 
corporation  and  to  enjoin  it  from  exercising  the  powers  granted 
by  a  sister  State  or  a  foreign  government."  Acken  v.  Cough- 
lin, 103  App.  Div.  1 ;  92  Supp.  700. 

An  injunction  order,  suspending  the  general  a/nd  ordinary 
business  of  a  corporation,  or  of  a  joint-stock  association,  con- 
sisting of  seven  or  more  persons,  or  suspending  from  office,  or 
restraining  from  the  performance  of  his  duties,  a  trustee,  di- 
rector or  other  officer  thereof,  can  be  granted  only  by  the 
court,  upon  notice  of  the  application  therefor,  to  the  proper 
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officer  of  the  corporation  or  association,  or  to  the  trustee,  di- 
rector, or  other  officer  enjoined.  If  such  an  injunction  order 
is  inade,  in  any  other  manner,  it  is  void.  Code  Cw.  Pro. 
§  1809.  This  would  seem  to  apply  to  a  municipal  corporation. 
People  ex  rel  Boosevelt  v.  Edson,  62  Super.  Ct.  53 ;  reversing 
51  Super.  Ct.  238. 

In  an  action  lyrought  hy  the  people  to  annul  a  corporation, 
an  injunction  order  may  be  granted,  at  any  stage  of  the  action, 
restraining  the  corporation,  and  any  or  all  of  its  directors, 
trustees  and  other  officers,  from  exercising  any  of  its  corporate 
rights,  privileges  or  franchises;  or  from  exercising  certain 
ones  thereof  specified  in  the  order ;  or  from  exercising  any 
franchise,  liberty  or  privilege,  or  transacting  any  business,  not 
allowed  by  law.  Such  an  injunction  is  deemed  to  come  under 
Code  Civ.  Pro.  %  603,  and  the  usual  provisions  relative  to  tem- 
porary injunctions  are  applicable,  except  that  it  can  be  granted 
only  by  the  court.     Code  Civ.  Pro.  §  1802. 

Injunction  restraining  creditors. — In  an  action  against  di- 
rectors of  a  corporation  for  misconduct,  or  in  an  action  to  pro- 
cure the  dissolution  of  a  corporation,  or  to  enforce  the  individ- 
ual liability  of  officers,  etc.,  or  to  annul  a  corporation,  the 
court  may,  in  its  discretion,  on  the  application  of  either  party, 
at  any  stage  of  the  action,  before  or  after  final  judgment,  and 
with  or  without  security,  grant  an  injunction  order,  restrain- 
ing the  creditors  of  the  corporation  from  bringing  actions 
against  the  defendants,  or  any  of  them,  for  the  recovery  of  a 
sum  of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has  the 
same  effect,  and,  except  as  otherwise  expressly  prescribed,  is 
subject  to  the  same  provisions  of  law,  as  if  each  creditor,  upon 
whom  it  is  served,  was  named  therein,  and  was  a  party  to  the 
action  in  which  it  is  granted.  Code  Civ.  Pro.  §  1806.  "  It 
is  the  policy  of  the  law  in  order  to  expedite  the  administration, 
avoid  excessive  expense,  secure  uniformity  in  remedies,  and 
equality  in  rights  among  creditors,  to  bring  all  claimants 
against  the  estate  into  the  common  forum  which  will  be  pro- 
vided, if  necessary,  in  the  action  itself,  in  which  the  oorpora- 
VoL.  II — 4 
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tion  is  dissolved  and  the  receiver  appointed."  Marshall  v. 
Wendell,  45  App.  Div.  120 ;  61  Supp.  13.  A  creditor  in  such 
a  case  oftentimes  is  a  party,  through  his  representative,  the 
receiver.  Phoenix  Foundry  v.  North  River  Consi/r.  Co.,  33 
Hun,  156.  Code  Civ  Pro.  §  1806  is  simply  declaratory  of  the 
common  law,  as  far  as  it  goes.  Id.  See  Rirshfeld  v.  Kv/t- 
sheedt,  81  Hun,  555 ;  30  Supp.  1023.  RaVpin  v.  Mutual  Brew- 
ing Co.,  91  Hun,  220 ;  36  Supp.  151. 

In,  proceedings  for  the  voluntary  dissolution  of  a  corpora- 
tion, the  court  may,  in  its  discretion,  if  a  receiver  be  appointed, 
grant  an  injunction,  restraining  the  creditors  of  the  corpora- 
tion from  beginning  any  action  against  the  said  corporation, 
for  the  recovery  of  a  sum  of  money,  or  from  taking  any  further 
proceedings  in  such  an  action  theretofore  commenced.  Such 
injunction  shall  have  the  same  effect  and  be  subject  to  the 
same  provisions  of  law  as  if  each  creditor  upon  whom  it  is 
served  was  named  therein.  Code  Civ.  Pro.  §  2423.  Under 
this  section,  in  an  action  in  the  Supreme  Court,  ISTevv  York, 
for  the  dissolution  of  a  corporation,  the  court  restrained  credit- 
ors of  a  tow  boat  company  from  proceeding  in  admiralty  to 
enforce  their  claims ;  and  the  court  said  :  "  It  is  true  that  the 
supreme  court  of  the  state  probably  cannot  stay  proceedings 
in  the  federal  courts,  but  it  may  stay  parties  in  any  action  in 
the  federal  courts  from  proceeding,  at  least  before  judgment 
therein  "  ;  in  this  case  the  state  court  had,  through  its  receiver, 
taken  possession  of  the  property  in  question,  before  the  libels 
of  the  defendants  were  filed  in  the  United  States  court.  Mat- 
ter of  Schuyler  Steam  Tow  Boat  Co.,  18  Supp.  89  ;  aff'd  19 
Supp.  565 ;  64  Hun,  384 ;  aff'd  136  IS.  Y.  169.  Also,  under 
this  section,  on  an  application  for  a  voluntary  dissolution  of  a 
company,  an  injunction  against  the  creditors  of  the  company 
cannot  be  granted  at  the  same  time  with  the  order  to  show 
cause.     Matter  of  Prince  Mfg.  Co.,  12  Hun,  488. 

25.  In  an  action  against  the  usurper  of  an  office  or  fran- 
chise a  temporary  injunction  to  restrain  the  commission  or 
continuance  of  the  acts  complained  of  may  be  granted,  upon 
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proof,  by  affidavit,  that  the  defendants  have  violated  any  of 
the  provisions  of  Qode  Civ.  Pro.  %  1948,  subds.  3,  4.  The  pro- 
visions regarding  temporary  injunction  apply  to  this  except 
where  otherwise  specified.  The  injunction  is  deemed  to  have 
been  granted  as  under  Gode  Qiv.  Pro.  §  603.  Code  Civ.  Pro. 
§  1955. 

In  an  action  to  enjoin  indi/oiduals  from  acting  as  a  corpora- 
tion without  right,  the  term  of  the  corporation  having  expired, 
such  corporation  would  not  be  a  proper  defendant  in  an  in- 
junction order  under  this  section.  People  ex  rel.  Ilaberman 
V.  James,  5  App.  Div.  412;  39  Supp.  313. 

A  mutual  inswrance  company,  exercising  franchises  not  con- 
ferred, or  without  complying  with  statutory  conditions,  may 
be  restrained,  but  relief  cannot  be  given  if  the  action  is  brought 
by  a  submission,  under  Code  Cim.  Pro.  §  1279.  People  v.  Mut. 
Endowment  &  Ace.  Assn.,  17  Week.  Dig.  174 ;  aff 'd  92 IST.  Y.  622 ; 
Gode  Civ.  Pro.  §  1281. 

26.  In  Surrogate's  Court. — A  surrogate,  in  court  or  out 
of  court,  as  the  case  requires,  has  power  to  enjoin,  by  order, 
an  executor,  testamentary  trustee  or  guardian,  to  whom  a 
citation  or  other  process  has  been  duly  issued  from  his  court, 
from  acting  as' such,  until  the  further  order  of  the  court.  Code 
Giv.  Pro.  §  2481,  subd.  4. 

Where  am,  administrator's  letters  have  teen  revolted,  an  injunc- 
tion against  him  is  not  authorized.  Breslin  v.  Smyth,  3  Dem. 
251. 


27.  Where  an  injunction  pendente  lite  was  granted,  and 
subsequently  a  statute  was  passed  which  made  lawful  the 
particular  act  enjoined,  the  injunction  was  reversed,  the  court 
taking  judicial  notice  of  the  law.  American  Ice  Co.  v.  CatsTcill 
Cement  Co.,  99  App.  Div.  31 ;  90  Supp.  801. 

28.  The  principle  that  equity  will  not  relieve  a  suitor  un- 
less he  comes  with  clean  hands,  is  applicable  to  cases  of  in- 
junction; and  an  injunction  j?e«<^e?i^e  ?*^(?  was  vacated  where 
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plaintiffs  and  defendants,  controlling  a  business,  tried  to  con- 
tract in  bad  faith  with  a  railroad  corporation  and  later  the  de- 
fendants refused  to  carry  out  their  part.  Southard  v.  Jump 
Co.,  43  Misc.  164 ;  88  Supp.  317. 


Form  No.  505. 

Affidavit  to  Procure  Injunction  Order,  Where  Right  Thereto  De- 
pends on  Nature  of  Action-    General  Form. 

(Code  Civ.  Pro.  §  603.) 

[Title  of  action.] 
State  of  New  Yobk  ) 

County  of j  ^^■" 

A.  B.,  of ,  being  duly  sworn,  says  [that  he  is  the 

plaintiff  in  the  above  entitled  action].  That  this  action  has 
been  commenced  by  the  service  of  a  summons  therein  per- 
sonally upon  the  defendant,  C.  D.  {or  that  said  action  has  been 
commenced  by  the  issuing  of  a  summons  therein  to  accompany 
this  application). 

That  said  action  has  been  brought,  and  that  a  sufficient 
cause  of  action  exists,  in  behalf  of  the  plaintiff  and  against  the 
defendant,  as  shown  by  the  complaint  therein,  a  copy  of  which 
is  hereto  annexed  ;  that  [here  state  the  facts  necessary  to  show 
that  plaintiff  is  entitled  to  a  judgment  against  defendant,  re- 
straining the  commission  or  continuance,  of  am,  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff 7\  '  , 

[t]  That  no  previous  application  has  been  made  herein  for 
an  injunction  order  \or  if  made  state  to  what  court  or  judge, 
and  what  order  or  decision  was  made  thereon,  and  what  new 
facts,  if  a/ny,  are  claimed  to  he  shown']. 

A.  B. 

Sworn  to,  etc. 

1  The  application  should  be  made  upon  affidavit,  as  well  as  upon  the 
verified  complaint.  Code  Civ.  Pro.  §  603  should  be  construed  in  connec- 
tion with  §  607.  On  an  application  lor  an  injunction,  facts  as  to  which  the 
complaint  does  not  contain  any  allegation  must  not  be  alleged  in  the  affi- 
davits as  the  affidavits  are  to  be  considered  only  as  evidence  of  the  allega- 
tions made  in  the  complaint.  Bagg  v.  Robinson,  12  Misc.  299;  34  Supp.  37. 
The  plaintifE  must  show  also  by  his  complaint  that  he  is  entitled  to  final 
relief  for  which  the  action  is  brought.    Id. 
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Form  No.  506c 

Affidavit  to  Obtain  Order  Restraining  Use  of  Names  of  Plaintiffs 
Customers  Surreptitiously  Obtained.^  ' 

(Code  Civ.  Pro.  §603.) 

1.  E.  W.,  being  duly  sworn,  deposes  and  says :  1.  I  am  the 
second  vice  president  of  the  plaintiff  company  in  this  action. 

1  Tliis  affidavit  is  from  Morris  Europ.  &  Amer.  Ex.  Co.  v.  Merchants 
Ewop.  Ex.  Co.,  67  App.  Div.  616;  73  Supp.  538.  With  the  affidavit  a  com- 
plaint was  submitted  in  which  it  was  alleged  that  the  plaintiff  had  ex- 
pended large  sums  of  money  in  building  up  and  conducting  its  business 
and  obtaining  patrons  and  custom,  and  that  it  had  valuable  records 
of  its  business,  chief  among  which  were  lists  and  records  of  its  cus- 
tomers and  patrons  ;  that  the  defendants  C.  and  B.  were  formerly  in 
the  employ  of  the  plaintiff,  but  were  discharged  and  left  its  employ  on  the 

day  of ,  19 — ,  and  that  the  defendant  L.  was  also  in  its 

employ  until  the •  day  of ,  19 — .     The  plaintiff  alleged, 

on  information  and  belief,  that  in  the  month  of ■,  19 — ,  the  in- 
dividual defendants  met  in  the  plaintiff's  office  after  business  hours  with- 
out its  consent  and  conspired  to  interfere  with  and  injure  its  business  and 
to  make  copies  of  its  lists  and  records  of  customers  and  patrons  and  their 
addresses,  and  did  surreptitiously  and  without  plaintiff's  knowledge  or 
consent,  severally  and  jointly,  make  copies  thereof  ;  that  prior  to  or  im- 
mediately after  the  incorporation  of  the  defendant  company,  the  individual 
defendants  delivered  to  it  said  copies  which  the  defendant  company  had 
used  and  was  using  ;  and  that  it  had  sent  out  and  was  sending  out  letters 
and  circulars  to  the  persons  whose  names  were  so  taken  for  the  purpose 
of  inducing  them  to  transfer  and  give  over  their  trade  and  business  from 
the  plaintiff  to  the  defendant  company  ;  that  the  plaintiff's  said  lists  of 
patrons  and  customers  were  of  the  value  of  many  thousands  of  dollars 
and  the  use  thereof  by  the  defendant  had  been  of  great  damage  to  the 
plaintiff,  and  the  continued  use  thereof  would  cause  irreparable  loss  and 
damage,  for  which  it  was  without  an  adequate  remedy  at  law.  The  relief 
demanded  was  that  the  defendant  be  perpetually  enjoined  and  restrained 
from  copying  or  in  any  manner  using  said  copies  of  the  lists  of  customers 
and  patrons  of  the  plaintiff  and  from  using  the  information  derived  there- 
from, and  that  they  be  adjudged  to  surrender  the  said  lists  to  the  plaintiff 
and  to  account  for  all  profits  obtained  by  the  use  thereof. 

The  order  granted  on  this  complaint  and  affidavit  was  upheld  after  be- 
ing resettled  by  omitting  the  direction  for  the  delivery  of  the  lists.  This 
resettlement  was  made  in  view  of,  among  other  arguments,  an  affidavit  by 
one  of  the  defendants,  who  said  : 

"  That  he  knows  nothing  about  any  records  or  lists  whatever  of  the 
business  and  customers  and  patrons  of  the  plaintiff  company.  He  has 
never  seen  or  heard  of  such  records  or  lists.  That  he  has  never  been  on 
plaintiff's  premises  without  leave  or  license.  That  he  has  never  made  and 
conspired  with  any  of  defendants,  or  all  of  them,  to  interfere  and  injure 
plaintiff's  business  or  to  make  copies  of  the  alleged  lists  and  records.  That 
he  has  never  made,  or  caused  to  be  made,  or  received,  any  copies  of  the 
names  and  addresses  of  customers  and  patrons  of  the  plaintiff.  That  he  has 
not,  nor  have  any  of  the  defendants,  ever  used  said  lists;  they  know  nothing 
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2.  The  plaintiff  has  by  energetic  business  methods  and  by 
prompt  and  efficient  service  obtained  the  trade  of  a  large  num- 
ber of  persons  whose  names  do  not  appear  in  directories  and 
who  do  not  do  business  except  with  the  M.  E.-  &  A.  E.  Co.,  and 
their  names  and  addresses  are  not  known  to  the  general  for- 
warding trade.  It  is  hardly  possible  that  the  defendants  could 
have  obtained  these  names  without  taking  them  from  the  lists 
of  the  plaintiff  company  and  I  verily  believe  that  the  names 
were  so  obtained. 

3.  The  sources  of  my  knowledge  and  the  grounds  of  my  be- 
Uef  are  reports  of  my  employees  who  were  present  in  the  of- 
fice when  I  was  not  there ;  my  own  observations,  and  the 
knowledge  that  some  of  the  defendants  were  present  in  the 
office  of  the  plaintiff  company  at  night  after  the  regular  hours 
of  business  when  they  could  have  access  to  the  books  of  the 
company. 

4.  The  letters  sent  out  to  the  trade  which  the  defendants 
said  were  ordinary  business  announcements  were  of  such  char- 
acter that  they  caused  many  of  the  old  customers  of  the  plain- 
tiff company  to  make  inquiries  as  to  the  affairs  of  the  plaintiff 
company,  and  the  letters  were  untrue  and  misleading  in  many 
of  their  statements. 

5.  The  competition  which  the  defendant  company  carries 
on  with  the  plaintiff  is  not  that  fair  and  open  competition 
which  it  is  the  duty  of  the  courts  to  encourage,  but  is  a  com- 
petition which  by  underhand  methods  and  misstatements  of 
fact,  seeks  to  influence  the  minds  of  the  patrons  of  the  plain- 
tiff company  to  consider  the  plaintiff  company  in  an  unsound 
condition,  since  two  directors  of  departments  and  its  traffic 
manager  have  left  it. 

6.  These  statements  are  untrue  in  fact  and  misleading  in  the 
inferences  that  can  reasonabl}'^  be  drawn  therefrom. 

7.  On  the day  of ,  19 — ,  I  met  defendant, 

,  and  pointed  out  to  him  in  a  friendly  way  that  his 

dealings  with  three  of  my  clerks  could  be  regarded  in  the  light 
of  conspiracy,  and  that  if  any  combination  should  result  there- 
from, I  should  certainly  not  hesitate  to  tell  the  full  truth  about 
the  whole  proceeding,  which  being  known,  would  probably  de- 
ter any  reputable  house  from  doing  business  with  them  ;  and  I 
told  him  that  any  attempts  on  his  part  to  take  away  business 

whatever  about  them ;  they  have  never  used  them  nor  copies  of  tliem  for  the 
purpose  of  communicating  with  plaintiff's  patrons  and  customers  in  an  en- 
deavor to  induce  them  to  transfer  their  business  to  the  defendant  com- 
pany." 
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from  the  M.  E.  &  A.  E.  Co.  would  be  met  by  strong  competi- 
tion. 

There  were  never  any  threats  of  prosecution,  nor  has  there 
been  at  any  time  more  than  an  honest  desire  to  defend  the 
rights  of  the  plaintiff  company  to  a  trade  which  it  has  built 
up  by  careful  and  energetic  business  management. 

Sworn  to,  etc. 


Form  No.  508. 

AflBidavits  to  Obtain  Order  Restraining  Injurious  Acts  of  Labor 

TJnion.^ 

(Code  Civ.  Pro.  §603.) 

"W.  M.  L.,  being  duly  sworn,  says  :  I  am  a  stockholder  and 
trustee  of  the  plaintiff  corporation  and  am  its  business  man- 
;er.^ 
I  have  read  the  complaint^  in  this  action  and  know  the  con- 

1  From  Sun  P.  &  P.  Assn.  v.  Delaney,  48  App.  Div.  623;  62  Supp.  750;  in 
which  the  order  was  upheld,  after  being  modified.  See  note  to  Form 
No.  537,  post. 

2  For  other  formal  parts,  see  Form  No.  505,  p.  924,  ante. 

«  The  complaint  in  this  case,  after  stating  the  incorporation  of  the 
"  Sun,"  the  occupation  of  the  defendants,  and  the  character  and  purposes 
of  the' defendant  unions,  stated  in  general  terms  the  alleged  conspiracy  to 
injure  the  plaintiff,  including  boycotting,  visiting  plaintiif 's  customers  and 
requesting  them  to  cease  advertising  in  the  "Sun,"  threatening  the  cus- 
tomers that  union  men  would  refuse  to  patronize  them  if  they  did  con- , 
tinue  to  advertise,  parading  through  the  streets  with  banners  denouncing 
the  plaintiff,  and  terrorizing  newsboys.  The  complaint  then  gave  a  more 
detailed  statement  of  the  purposes  aad  motives  of  the  persons  engaged  in 
the  alleged  conspiracy  and  stated  overt  acts  done  in  pursuance  of  the  com- 
mon design,  such  for  instance  as  the  composition  of  a  newspaper  called 
the  "  Sunset "  containing  such  statements  as  this  :  "  Ben  Weatherwax  has 
only  ratted  once  since  '91.  He  is  blaoksmithing  in  the  '  Sun'  now.  .  .  . 
The  dirty  old  rat  is  the  commonest  kind  of  a  thief.  He  would  steal  the 
false  teeth  out  of  the  mouth  of  a  corpse."  The  complaint,  under  the  par- 
agraph with  reference  to  overt  acts,  contained  thirty-two  subdivisions, 
each  showing,  in  much  detail,  acts  of  alleged  conspiracy.  For  instance, 
it  was  alleged  that  the  defendants  posted  a  defamatory  placard,  a  repro- 
duction of  which  was  given  showing  the  type,  and  the  wording  of  which 
was:  "  'The  New  TorkSun,'  alleditions,  employs  scab  labor.  Citizens  do 
not  buy  it.  Advertisers  don't  patronize  it."  The  complaint  then  detailed 
irreparable  damage  to  the  plaintiff,  and  stated  that  the  defendants  were 
strangers  to  the  plaintiff  and  intermeddlers,  that  there  was  no  adequate 
remedy  at  law  and  that  the  injury  was  a  continuing  one.  The  prayer  for 
relief  demanded  a  perpetual  injunction,  a  temporary  injunction,  and  such 
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tents  thereof,  and  all  the  positive  averments  and  allegations 
therein  contained  are  true  to  my  own  knowledge,  and  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  I  believe  them  to  be  true. 

The  summons  and  complaint  herein  have  not  yet  been 
served,  but  are  to  be  served  together  with  the  temporary  in- 
junction order  and  the  affidavit  thereunto  attached,  and  the 
action  is  therefore  not  yet  at  issue.  The  time  appointed  for 
hearing  the  next  special  term  at  which  the  action  is  triable  is 
the  1st  day  of ,  19 — . 

A  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  for  the  motion  for  an  injunction  pendente 
lite  herein  exists  in  the  fact  that  the  defendants  herein  or  cer- 
tain of  them  are  now  doing  and  are  continuing  to  do  acts  inju- 
rious to  the  plaintiff,  its  business  and  property  rights  and  that 
a  further  delay  of  eight  days  would  be  prejudicial  and  injuri- 
ous to  the  rights  of  the  plaintiff  herein. 

The  defendants  are  doing,  procuring  or  suffering  to  be  done, 
and  they  threaten  to  do  and  are  about  to  do,  or  to  procure  or 
to  suffer  to  be  done,  the .  picketing  acts  against  the  plaintiff, 
its  business  and  property  rights,  which  are  referred  to  and  set 
forth  in  the  complaint  herein,  in  violation  of  the  plaintiff's 
right  and  tending  to  render  the  judgment  demanded  herein 
ineffectual. 

Affidavit  to  go  with  proceeding. — I  am  the  Assistant  Business 
Manager  of  The  Sun  P.  &  P.  Assn.,  and  am  employed  as  such 
Assistant  Business  Manager  at  the  general  office  of  The  Sun, 

No. Street  in  this  City,  and  have  been  engaged 

in  such  employment  continuously  for  some  years  past.  I  have 
read  the  complaint  in  this  action,  and  know  the  contents  thereof, 
and  all  the  positive  averments  and  allegations  therein  contained 
are  true  to  my  own  knowledge,  and  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  I  believe  them 
to  be  true.  I  know  the  defendant,  J.  H.  D.,  and  know  that  he 
is  the  President  of  the  unincorporated  voluntary  association  of 
printers  existing  in  this  city  and  known  as  Typographical 
Union  No.  6.  I  also  know  the  defendant,  W.  P.,  and  know 
that  he  is  the  Vice-President  of  said  T.  U.  No.  6.     I  know  the 

other  and  further  relief  as  might  seem  proper.  Annexed  to  the  com- 
plaint were  twenty-four  exhibits,  including  letters  to  advertisers  in  the 
"  Sun,"  stating  that  the  writers  would  discontinue  trade  if  those  houses 
did  not  cease  advertising  in  the  "  Sun,"  circulars  issued  by  the  union 
against  the  "  Sun,"  instructions  from  the  union  chapel  to  its  members, 
and  letters  from  the  union  to  the  advertisers  asking  them  to  cease  advei-- 
tisingin  the  "Sun." 


INJUNCTION.  929 


How  Obtained. 


defendants,  F.  L.  McO.  and  W.  H.  T.,  and  know  them  to  be 
members  of  T.  U.  J^o.  6,  and  to  hold  some  official  position  in 
connection  therewith.  I  know  the  defendant,  J.  F.  C,  and 
know  him  to  be  the  President  of  the  unincorporated  voluntary 
association  in  the  City  of  New  York,  known  as  S.  U.  No.  1. 
I  know  the  defendant,  H.  A.  M.,  and  know  him  to  be  the 
President  of  the  unincorporated  voluntary  association  known  as 
the  A.  P.  T.  C.  of  K  Y.  C. 

I  have  seen  on  telegraph  poles,  billboards,  street  carsj  fences 
and  walls  and  other  places  in  the  City  of  New  York,  the 
printed  placard  :  "  The  New  York  Sun  and  Evening  Sun  are 
nonunion  papers.     Are  you  going  to  read  them  ?  "  set  forth  and 

referred  to  in  Subdivision of  Paragraph of 

this  complaint.  On  the  evening  of  Saturday,  August  — ,  — ,  I 
saw  the  procession  consisting  of  persons  formerly  employed  by 
the  plaintiff,  who  had  struck  and  left  the  employ  of  the  plaintiff, 
and  also  members  of  T.  U.  No.  6,  and  also  many  other  persons 
marching  along  Broadway,  in  the  City  of  New  York,  opposite 

the  building  of  this  plaintiff  in Street.     I  heard  music 

and  saw  the  banners  and  transparencies  with  libelous  and  de- 
famatory inscriptions  against  the  newspapers  of  this  plaintiff 
called  The  San  and  The  Evening  Sun.  I  saw  the  transparency 
with  the  legend  "  Spots  on  the  Sun,"  and  the  so-called  spots 
consisted  of  three  black  rats.  I  saw  the  other  transparency 
consisting  of  the  legend  "  If  you  see  it  in  the  Sun  it's  so — 
rats."  I  walked  along  Broadway  on  the  side  opposite  the  pro- 
cession as  it  passed  along,  and  saw  persons  in  the  procession 
distributing  handbills  marked  "  Boycott  Sun."  I  heard  mem- 
bers of  the  procession  shouting  in  chorus  scurrilous  and  offens- 
ive expressions  against  the  plaintiff,  and  I  heard  the  following 
expression  shouted  out — "  Rats',  rats,  whose  rats  ?  The  New 
York  Sun,"  and  the  statements  of  fact  made  in  Subdivision 

of  Paragraph of  this  complaint  are  true  to  my 

own  knowledge.  I  have  in  my  possession  a  number  of  the  news- 
papers called  the  Unionist  of  September  — ,  — ,  containing  the 
false  and  defamatory  article  of  and  concerning  tins  plaintiff  and 
its  business  manager,  W.  M.  L.,  and  its  two  newspapers.  The 

Sun  and  The  Evening  Sun,  referred  to  in  Subdivisions 

and of  paragraph of  this  complaint  and 

marked  Exhibit .    I  saw  in  the  months  of , 

and  — ■,   on  bulletin  boards,  fences,  tele- 


graph  poles,  mail  boxes  and  walls,  in  the  City  of  New  York  and 
in  the  Borough  of  Brooklyn  in  the  City  of  New  York,  copies 
of  the  scurrilous  and  defamatory  placard  referred  to  in  Subdi- 
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vision of  Paragraph of  the  complaint.     I 

saw  and  have  had  in  my  possession  the  circulars  referred  to  in 

Subdivision of  Paragraph of  the  com  plaint.  I 

have  seen  and  have  had  in  my  possession  many  copies  distributed 
in  various  parts  of  the  City  of  New  York  of  the  false  and  de- 
famatory and  scurrilous  document  issued  of  and  concerning  this 
plaintiff  and  of  and  concerning  this  plaintiff's  newspapers,  on 
the  occasion  of  the  celebration  of  the  arrival  of  Admiral  Dewey, 

which  is  referred  to  in  Subdivision  of  Paragraph 

of  the  complaint,  an  original  of  which  is  attached  to 

the  complaint  and  marked  Exhibit  -^- .    I  have  seen  m  any 

copies  of  the  Unionist,  a  paper  issued  by  said  T.  U.  No.  6,  and 
have  seen  in  the  various  issues  of  said  newspaper  the  list  of 
firms  and  companies  that  have  ceased  advertising  in  The  Sun, 
and  the  list  of  firms  and  companies  that  formerly  advertised  in 
The  Sun.  All  of  the  Exhibits  referred  to  in  the  complaint  have 
been  in  my  possession,  and  were  handed  by  me  to  the  counsel  of 
this  plaintiff,  including  the  various  letters  addressed  by  various 
men  and  women  to  the  various  merchants  in  the  City  of  New 

York    referred    to   in    Subdivision  of   Paragraph 

of  the  complaint. 

I  have  seen  many  of  the  buttons  or  badges  containing  in 
black  capital  letters,  the  words  "  Boycott  Sun,"  and  contain- 
ing as  a  vignette,  the  picture  of  a  black  rat,  pinned  on  the 
wearing  apparel  of  many  persons  in  the  Borough  of  Manhattan 
and  in  the  Borou^  of  Brooklj'n,  and  referred  to  in  Subdivi- 
sion   of  Paragraph of  this  complaint. 

lIncorpo7'ated  in  this  affida/uit  were  letters,  and  a  circular 
direction  to  the  memhers  of  the  Union.  These  will  he  found  in 
notes  below}] 

'Following  are  the  letters  and  circular: 

"In  deference  to  a  request  from  the  Trade  Unions  of  this  city  we  will 
discontinue  handling  The  Sun  after  Saturday,  September  — .  If  you  de- 
sire some  other  paper,  kindly  let  us  know."  (Sent  by  a  newsdealer  to  a 
customer. ) 

"  I  am  a  newsdealer,  and  sell  your  paper  for  the  last  eighteen  years,  at 
the  foot  of  Halsey  Street  L.  Station.  I  have  a  large  route  in  the  morning 
also,  and  deliver  some  Evening  Sun.  Since  the  fight  between  '  Big  Six ' 
and  The  Sun,  I  have  often  been  asked  by  persons  interested  in  the  outcome 
of  same,  to  stop  selling  your  paper.  My  answer  has  been,  that  as  long  as 
I  have  a  customer  for  it,  I  shall  handle  it,  and  that  I  allow  no  one  to  inter- 
fere with  my  business.  This  morning  a  committee  of  one,  appointed  by 
'Big  Six,'  approached  me  again,  demanding  to  stop  selling  The  Sun,  and 
as  my  answer  was  not  satisfactory  to  him,  he  told  me  that  I  am  on  the 
'Black  List'  already,  and  that  I  would  be  boycotted  in  a  manner,  that 
would  lead  to  my  rui  nation  in  business,  unless  I  drop  The  Sun.  A  gang  of 
boys  would  surround  me  every  day,  whom  '  Big  Six '  would  furnish  with 
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Form  No.  509. 

Summary  of  Affidavit,  to  Obtain  Order,  Restraining  Use  of  Cor- 
porate Name  as  Unfair  Trade.^ 

This  affidavit  was  made  by  F.  S.,  one  of  the  plaintiffs.  He 
detailed  the  facts  that  he  had  been  engaged  in  business  as  a 
manufacturer  of  shirt  waists  ;  that  the  defendant,  Eernhard 
Broads,  about  May,  1900,  engaged  in  business  with  one  Na- 
than Steinfeld,  as  co-partners  in  the  manufacture  of  shirt 
waists,  under  the  name,  "  The  National  Shirt  Waist  Company," 
having  filed  a  certificate  of  trade  name ;  that  ,in  July,  1902, 
Broads  and  Steinfeld  dissolved  the  copartnership,  and  in  con- 
sideration of  $6,500,  and  assumption  of  the  liabilities,  Bern- 
hard  Broads  transferred  to  Nathan  Steinfeld  all  his  right  to 
the  copartnership  assets  and  Broads  then  moved  to  Colorado 


papers  free  of  charge.  Well,  he  could  not  scare  me  for  one  cent  and  I  told 
him  so.  I  understand  that  the  same  person  threatened  3  other  news- 
dealers in  the  immediate  neighborhood,  in  the  same  manner.  Suppose  1 
should  be  molested  in  the  way  pointed  out  to  me,  would  you  kindly  sug- 
gest a  way,  that  would  enable  me  to  protect  my  interest  best,  and  would 
The  Sun  aid  me  in  some  way  (not  financial)  in  this  possible  boycott  against 
me  ?"     (Letter  by  newsdealer  to  "  Sun.") 

"Gentlemen: —  On  Saturday,  September  — ,  between  the  hours  of 
10.30  A.  M.  and  12.30  p.  m..  Five  hundred  members  of  No.  —  are  wanted 
to  report  at  the  Union  Rooms,  each  prepared  to  take  from  1,000  to  2,000 
small  '  Dewey  Programmes  '  (Sun  literature)  and  distribute  them  at  the 
places  to  which  they  may  be  assigned  along  the  route  of  the  Dewey  mili- 
tary parade.  This  work  is  most  important.  We  ask  you  to  gfet  as  many 
volunteers  from  your  chapel  as  you  possibly  can.  Send  their  names  iu  to 
William  Terry,  Union  Rooms,  at  the  earliest  possible  moment,  so  that  we 
may  be  able  to  tell  where  we  stand.  Take  this  work  up  immediately  on 
receipt  of  this.  Go  around  the  office  and  make  a  personal  canvass,  doing 
all  that  you  can  to  induce  every  member  to  take  hold  of  this  work  on  this 
Saturday.  This  woi-k  will  be  of  immense  value  to  us.  Many  of  the  people 
watching  the  parade  will  be  visitors  to  New  York,  whom  we  cannot  reach 
in  any  other  way  or  at  any  other  time.  This  work  will  not  prevent  those 
who  undertake  it  from  seeing  the  parade.  Be  prompt.  Be  energetic. 
Answer  within  forty-eight  hours  after  receipt  of  this."  (Circular  letter 
from  Union  to  its  members.) 

i  From  Steinfeld  v.  The  National  Shirt  Waist  Co.,  99  App.  Div.  286; 
90  Supp.  964.  With  this  affidavit  is  an  affidavit  of  Natban  Steinfeld,  the 
former  partner  of  the  defendant  Bernhard  Broads,  corroborating  the 
statement  in  the  affidavit  of  Ferdinand  Seligman  in  reference  to  the  sale 
of  Steinfeld's  business,  including  the  right  to  use  the  name,  "  The  Na- 
tional Shirt  Waist  Co."  The  affidavits  were  very  long  but  the  above 
summary  contains  the  essential  features.  The  chief  feature  of  the  case  is 
that,  on  proper  showing,  the  use  of  a  corporate  name  may  be  enjoined  in 
favor  of  a  copartnership,  if  the  elements  of  unfair  trade  are  present. 
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until  August,  1904,  when  he  returned  to  New  York;  that 
Nathan  Steinfeld  continued  to  carry  on  the  business  under  the 
name  "  The  National  Shirt  Waist  Co.,"  and  filed  a  trade  name 
certificate ;  that  in  May,  1903,  Nathan  Steinfeld  sold  to  the 
deponent's  firm  the  assets  of  the  business  then  carried  on  by 
him,  together  with  the  good  will  and  the  exclusive  right  to 
the  name,  "  The  National  Shirt  "Waist  Co." ;  that  deponent's 
firm  then  filed  a  certificate  of  trade  name ;  that  Bernhard 
Broads  was  well  informed  of  this  sale  from  Nathan  Steinfeld 
to  the  plaintiff  (stating  how  Broads  was  informed) ;  and  that 
Broads  was  also  informed  of  the  use  of  the  name,  "  The  Nat- 
ional Shirt  Waist  Co.,"  by  deponent's  firm. 

The  affidavit  then  recited  that  Bernhard  Broads,  with  two 
others  of  the  defendants,  for  the  purpose  of  carrying  on  the 
shirt  waist  business;  under  the  name  "  The  National  Shirt 
Waist  Co.,"  formed  a  business  corporation  with  an  alleged  capi- 
tal of  $10,000,  under  the  name  and  style  of  "The  National  Shirt 
Waist  Co."  ;  that  business  cards,  etc.,  were  printed,  using  said 
name,  "  The  National  Shirt  Waist  Co.,"  and  that  applications 
were  made  by  the  defendant  to  purchase  goods  under  the  name, 
"The  National  Shirt  Waist  Co.,"  and  that  plaintiff's  firm  was 
daily  annoyed  by  calls  over  the  telephone  from  different  mer- 
chants, making  inquiries  whether  "  The  National  Shirt  Waist 
Co."  of  the  defendant's  address  was  the  same  concern  as  de- 
ponent's concern.  The  affidavit  then  said  that  the  plaintiff's 
firm  had  advertised  its  business  since  the  purchase  at  an  expense 
of  $30,000  ;  that  the  plaintiff's  firm,  trading  under  the  name 
"  The  National  Shirt  Waist  Co.,"  had  done  business  in  manu- 
facturing shirt  waists  since  May,  1903,  amounting  to  about 
$400,000  ;  that  the  credit  of  plaintiff's  firm  was  excellent  (giv- 
ing figures),  whereas  the  defendant  company  had  an  alleged 
capital  of  $10,000,  of  which  $4,000  was  claimed  to  be  stock 
on  hand  and  $6,000  cash  ;  that  of  two  houses  given  as  refer- 
ences, one  stated,  concerning  the  defendant,  that  it  would  sell 
the  defendant  up  to  $1,500,  or  $2,000,  on  60  days'  credit,  and 
the  other,  where  the  defendant  had  just  opened  an  account, 
that  its  credit  was  limited  to  $400,  upon  a  credit  of  60  days, 
and  would  be  closely  looked  after. 

The  affidavit  then  speaks  of  Bernhard  Broad's  past  life.  It 
alleges  that  he  was  formerly  a  member  of  the  firm  of  Broads 
&  Diamond  and  that  this  firm  made  an  assignment  for  the 
benefit  of  creditors  in  May,  1896,  with  liabihties  of  upward  of 
$20,000,  and  assets  of  about  $6,500,  and  alleges  that  at  the 
time  of  such  failure  the  firm  was  severely  criticised  in  the 
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trade.  Other  alleged  occurrences  in  the  life  of  Bernhard 
Broads  are  also  set  forth  and  a  history  of  others  of  the  de- 
fendants is  also  given. 

The  deponent  then  asks  for  an  injunction.' 


Form  No.  510. 

Complaint  and  Affidavit  to  Obtain  Injunction  Against 
Labor  TJnion.^ 

(Code  Civ.  Pro.  §  603.) 
Com/plaint. 

That  plaintiffs  are  copartners  in  trade,  and  for  a  number 
of  years  past  under  the  firm  name  and  style  of  E.  C.  S.  & 

Co.,  have  maintained,  conducted  and  operated  upon 

Street,  in  the  City  of '—^  Kew  York,  a  large  and  ex- 
tensive  foundry  and  manufacturing  plant  employing  in   all 

about" men,  and  in  said  foundry  alone, men 

and  upwards. 

That  the  defendant,  the  I.  M.  U.  No. ,  and  hereinafter 

referred  to  as  "  the  Union,"  is  an  unincorpoi'ated  association 
of  more  than  seven  members  and  having  in  all  a  membership 

of  about men,  organized,  and  having  its  office,  in  the 

City  of ,  New  York,   in    the  interests  of  workmen 

who  are  ironmolders  by  trade,  and  that  "W".  M.,  above  named, 
is  the  president  of  said  association. 

That  the  defendants,  as  individuals,  above  named,  are  mem- 
bers of  the  said  Union  and  have  unlawfully  conspired  with 
said  Union,  its  members  and  among  themselves,  to  injure  and 
destroy  said  plaintiffs'  business  as  hereinafter  set  forth. 

That  heretofore,  and  on  or  about  the day  of 

19 — ,    certain   of    plaintiffs'    employees,    in    plaintiffs' 


foundry,  and  others,  members  of  the  said  Union,  demanded 
that  plaintiffs  should  employ  only  members  of  said  I.  M.  U.  in 

1  For  the  text  of  the  injunction  granted  in  this  case,  see  Form  JTo.  536. 

2  From  People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463;  in  which  the  or- 
der was  granted  on  this  complaint,  the  following  affidavit  and  other  affi- 
davits; and  was  upheld. 
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the  foundry  of  said  plaintiffs,  and  should  enter  into  certain 
contracts  with  plaintiffs'  employees  relating  to  the  conduct 
of  plaintiffs'  business,  and  that  in  default  of  a  compliance 
with  the  demands  of  said  Union,  said  employees,  the  mem- 
bers of  said  Union,  threatened  to  quit  work,  and  to  thereby 
cause  the  suspension  of  plaintiffs'  business,  until  the  demands 
of  said  Union  should  be  acceded  to. 

That  plaintiffs  refused  to  accede  to  the  demands  of  said 

Union,  and  a  strike  was  thereupon  ordered,  upon  the 

day  of ,  19 — ,  and  said  employees  of  plaintiffs,  mem- 
bers of  said  Union,  thereupon  left,  and  induced  others,  who 
were  not  members  of  said  Union,  to  leave  plaintiffs'  service. 

That  said  Union  and  its  members,  and  said  defendants,  as 
individuals  above  named,  then  and  thereupon  conspired  among 
themselves  to  injure  and  to  destroy  said  plaintiffs'  business, 
and  to  prevent  said  plaintiffs,  by  unlawful  means,  from  carry- 
ing on  their  said  business  and  from  operating  said  foundry, 
and  in  pursuance  of  said  conspiracy  have  stationed  a  large 
number  of  persons  called  "  pickets,"  and  including,  among 
others,  the  persons  named  as  defendants  herein,  near,  in  front 
of,  and  about  the  factory,  and -factory  premises  of  plaintiffs, 
who  have  repeatedly  and  violently  assaulted  and  injured  per- 
sons coming  to  and  going  from  said  factory  in  plaintiffs'  em- 
ploy, and  by  menacing  attitude,  numbers,  threats  and  acts  of 
violence,  have  so  frightened  and  intimidated  the  workmen  and 
persons  employed  by  plaintiffs  to  replace  said  strikers  that  such 
workmen  have  left  the  employment  of  plaintiffs  in  large  num- 
bers, and  plaintiffs  have  been,  and  still  are,  unable,  by  reason 
of  the  said  unlawful  acts  of  said  defendants,  to  procure  or  to 
keep  in  their  employment  such  men  as  are  necessary  to  oper- 
ate and  conduct  said  plaintiffs'  foundry. 

That  said  defendants  are  financially  irresponsible  and  una- 
ble to  respond  in  damages  to  plaintiffs. 

That  the  damage  done  and  being  done  to  plaintiffs  by  the 
acts  of  said  defendants  as  hereinbefore  set  forth  is  great  and 
irreparable  and  cannot  be  ascertained  in  an  action  at  law. 

Wherefore  plaintiffs  pray  judgment  against  said  defendants 

and  each  of  them  for dollars  damages,  and  that  said 

I.  M.  U.  No. ,  its  members,  servants,  agents,  repre- 
sentatives and  accessories,  and  that  each  and  every  said  indi- 
vidual defendant,  his  agents,  servants,  representatives  and 
accessories,  be  enjoined  and  restrained  from  assaulting,  menac- 
ing, threatening  and  intimidating,  whether  by  manner,  atti- 
tude, numbers,  speech  or  by  other  act  or  means,  the  men  or 
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workmen  in  plaintiffs'  employ  or  who  come  to  plaintiffs  for 
employment,  and  from  interfering  with  said  plaintiffs'  work- 
men, or  said  plaintiffs'  business,  by  any  unlawful  means,  and 
for  the  purpose  of  preventing  any  person  or  persons  who  now 
are,  or  may  hereafter  be,  in  plaintiffs'  employment  from  con- 
tinuing therein ;  or  being  desirous  of  entering  same,  from 
entering  it  or  continuing  therein,  and  for  such  other  and 
further  relief  as  shall  be  proper  in  the  premises,  together 
with  the  costs  of  this  action. 

Affidomit  to  go  with  f  receding. 

F.  T.,  being  duly  sworn,  deposes  and  says,  that  he  resides 

in ,  New  York,  and  is  the  barnman  for  E.  C.  S.  &  Co. 

That  heretofore,  and  on  the day  of ,  19 — , 

at  the  northern  end  of  the  factory  of  E.  C.  S.  &  Co.,  on 

•  Street,  a  man  named ,  whom  deponent  knows  to 


be  a  striking  molder  and  a  member  of  the  I.  M.  U.  I^o. 
approached  deponent  and  said  :  "  Now  I  want  you  to  get  out 
of  there."     That  deponent  said  in  reply :  "  Why  should  I  get 

out  ?     I  have  a  perfect  right  to  work  there."     The  said 

went  on  to  say  that  deponent's  wife  was  cooking  for  the 

nonunion  workmen  in  the  shops,  and  finally  said  :  "  Can  I 
see  you   at   ten   to-night  %  "     Deponent   said  :    "  No."     The 

said  — then  said  :  "  Can  I  see  you  to-morrow  at  two  \ " 

Deponent  said  :  "  Maybe."     And then  said :  "  You 

want  to  be  there.     If  you  don't  meet  me,  and  I  see  you  on 

the   wagon,  .  .  .  . "      That   the   nickname   for is 

"  BiUy  Bounce."  , 


Form  No.  511. 

Complaint  to  Obtain  Injunction  Against  Violation  of  Agreement 
Not  to  Engage  in  Certain  Business.^ 

(Code  Civ.  Pro.  §603.) 

Prior  to  the day  of ,  19 — ,  the  plaintiff 

and  the  defendant,  S.  S.,  were  engaged  in  business  as  refiners 
and  dealers  in  wines  and  liquors,  having  their  principal  place 
of  business  at . 

1  In  Salzman  v.  Siegelman,  102  App.  Div.  406;  92  Supp.  844;  an  order 
pendente  lite  was  refused  as  to  the  son,  but  was  granted  as  to  the  father, 
except  that  it  was  held  that  the  father  could  not  be  restrained  from  lend- 
ing money  to  the  son. 
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That  on  the  said day  of ,  19 — ,  the  plain- 
tiff and  the  defendant,  S.  S.,  entered  into  an  agreement  in 
writing,  ....  and  the  said  defendant,  S.  S.,  in  and  by  said 
agreement  further  agreed  that  he  would  not,  directly  or  indi- 
rectly, engage  in  a  similar  business  to  that  theretofore  carried 
on  by  the  said  partnership  in  any  place  within  the  State  of 
New  York  where  the  said  partnership  then  had  its  stores,  and 
so  long  as  the  plaintifif  should  remain  the  owner  thereof  re- 
spectively. 

That  the  plaintiff  has  continued  the  business  theretofore 
carried  on  by  the  said  partnership,  and  in  particular  has  kept, 
maintained  and  continued  the  business  theretofore  carried  on 

by  said  firm  at  its  branch  store,  at  No. Street,  in 

the  City  of ,  in  the  State  of  New  York,  and  up  to 

about  the  month  of ,  19 — ,  the  said  defendant,  M.  S., 

was  the  employee  or  manager  of  the  plaintiff  in  charge  of  the 
said  branch  store  in  the  City  of . 

That  the  said  defendant,  M.  S.,  was  at  the  time  of  the  exe- 
cution thereof  fully  acquainted  with  the  provisions  of  the 
agreement  referred  to  in . 

Upon  information  and  belief  that  in  violation  of  his  said 
agreement,  the  said   S.  S.  has  been,  since  on  or  about  the 

• day  of ,  19 — ,  and  now  is,  engaged  in  and 

threatens  hereafter  to  engage  in  the  same  business  as  that 

heretofore  carried  on  by  the  said  firm  in  the  City  of '- , 

in  the  State  of  New" York.  .  .  .  That  the  said  defendant, 
M.  S.,  is  the  son  of  the  defendant,  S.  S.,  and  with  the  knowledge 
of  the  said  agreement  as  aforesaid  aids  and  assists  the  said  S.  S., 
and  threatens  hereafter  so  to  do,  in  engaging  in  the  said  busi- 
ness in  violation  of  said  agreement  and  allows  the  same  to  be 
conducted  under  the  name  of  "M.  S.  Co." 

That  the  said  business  so  engaged  in  by  said  defendants  in 

the  City  of is  conducted  in  active  competition  with 

the  said  store  of  plaintiff  therein. 

"Wherefore  the  plaintiff  demands  judgment : 

1.  That  the  defendants  and  each  of  them,  their  servants, 
agents  and  attorneys,  be  enjoined  and  restrained  from  engag- 
ing in  or  conducting  the  said  business  at  Nos.  — ■  and  — 

Streets,  in  the  City  of ■ ,  in  the  State  of  New 

York ;  that  the  defendant,-  S.  S.,  be  restrained  and  enjoined 
from  engaging,  directly  or  indirectly,  in  the  business  of  the 
sale,  at  wholesale  or  retail,  of  liquors,  wines,  beers,  ales,  or  any 
other  beverage  sold  prior  to ,  19 — ,  by  the  firm  com- 
posed of  himself  and  the  plaintiff,  at  No. Street 
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in  the  City  of ,  or  at  any  other  place  in  said  city,  or 

in  any  part  of  the  State  of  New  York,  where  the  said  firm, 

prior  to  the day  of ,  19 — ,  had  its  stores,  for 

so  long  as  the  plaintiff  shall  own  the  said  store  at  No.  — 

Street,  in  the  said  City  of  — ,  and  in  such 

other  places  respectively  ;  and  that  the  said  M.  S.  be  enjoined 
and  restrained  from  aiding,  abetting,  assisting  or  associating 
himself  with  the  said  S.  S.  in  engaging  in  any  such  business  as 
aforesaid. 

2.  That  the  plaintiff  recover  of  the  said  S.  S.  the  sum  of 
dollars  damages. 

3.  That  a  temporary  injunction  of  like  form  and  effect  to 
that  herein  prayed  as -final  judgment  be  granted  during  the 
pendency  of  this  action  until  final  judgment  herein.  . 


Form  No.  513. 

Complaint  to  Obtain  Order.    Unfair  Trade.* 

(Code  Civ.  Pro.  §603.) 

The  plaintiff  was  organized  for  the  purpose  of  manufactur- 
ing and  selling  a  liniment  possessing  useful  medicinal  qualities, 
to  which  it  gave  the  name  of  " Oil." 

Convinced  of  the  merits  of  its  product  this  plaintiff  has  dur- 
ing the  past  two  years  largely  advertised  its  liniment  under 

the  aforesaid  name  of Oil  throughout  the  aforesaid 

territory  lying  east  of  the  Mississippi,  employing  the  usual 
methods  of  making  known  its  product. 

The  plaintiff's  liniment  is  of  a  green  color  and  is,  so  far  as 
the  plaintiff  is  aware,  the  only  liniment  on  the  market  of  that 
color.  In  its  advertisements  and  labels  plaintiff  has  adopted 
green  as  a  distinctive  color  for  the  purpose  of  calling  attention 
to  its  liniment. 

For  the  purpose  of  profiting  from  the  reputation  which  the 
plaintiff  has  established  for  its  aforesaid  liniment,  and  with 
the  intent  to  deceive  the  public,  the  defendants  on  or  about 

the day  of ,  19—,  at  the  City  of , 

commenced  the  manufacture  and  sale  of  soap  under  the  name 
of  " Oil  Medicated  Soap."     This  soap  is  prepared 

iFrom  Omega  Oil  Co.  v.  Weschler,  35  Misc.  441;  71  Supp.  983;  affd  68 
App  Div.  638;  74  Supp.  1140;  In  which  the  order  was  upheld  after  being 
iflodlfled  so  as  to  strike  out  the  part  enjoining  the  mere  use  of  the  color 
green  in  the  soap  or  on  the  wrapper  or  box. 

Vol.  II — 5 
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and  sold  in  cakes  of  the  size  in  which  toilet  soap  is  ordinarily 
sold,  the  soap  being  ^reen  in  color,  of  a  shade  resembling  the 
color  of  the  plaintiff's  liniment,  and  of  the  labels  upon  the 
bottles  and  wrappers  in  which  such  liniment  is  put  up.  Each 
cake  of  soap  is  wrapped  by  the  defendants  in  green  paper, 
upon  which  there  is  placed  a  label,  likewise  printed  on  a  green 

ground,  on  which  appear  prominently  the  words  " 

Oil  Medicated  Soap."  These  cakes  of  soap  are  packed  by  the 
defendants  in  a  green  pasteboard  box,  on  which  likewise  is 
printed  prominently  " Oil  Medicated  Soap." 

The  defendants  have  placed  this  soap  upon  the  market  under 

the  aforesaid  name  of  " Oil  Medicated  Soap,"  dressed 

and  labeled  in  the  manner  aforesaid,  and  have  undertaken  to 
sell  the  same  to  various  customers  of  the  plaintiff. 

The  aforesaid  representations  of  the  defendants  and  the  use 
by  them  of  the  name  " Oil  Medicated  Soap"  are  cal- 
culated to  and  do  deceive  the  ordinary  purchaser  of 

Oil. 

The  defendants  are  undertaking  to  sell  their  soap  at  the 
price  of  fifteen  cents  for  each  cake,  whereas  the  plaintiff's 
liniment  is  sold  in  the  market  at  the  price  of  fifty  cents  per 
bottle,  the  purpose  of  the  defendants  being  not  only  to  ap- 
propriate the  reputation  which  the  plaintiff  has  secured  for  its 
liniment,  but  likewise  to  undersell  the  plaintiff',  to  destroy  its 
trade,  and  to  divert  the  business  which  the  plaintiff  has  estab- 
lished at  great  cost  and  expense  as  aforesaid,  to  itself. 

Unless  the  defendants  are  restrained  from  continuing  their 
aforesaid  acts  and  doings,  the  plaintiff  will  suffer  irreparable 
injury  for  which  it  has  no  adequate  remedy  at  law. 

{Prayer  for  relief,  etc.) 


Form  No,  513. 

Complaint  in  Action  to  Restrain  Production  of  Play.' 

(Code  Civ.  Pro.  §  603.) 

The  plaintiff,  by ,  his  attorneys,  asking  that  trial 

in  this  action  may  be  had  in  the  City  of ,  County  of 

,  makes  complaint  against  the  defendant,  as  follows : 

That  the  plaintiff  is  the  manager  of  the  theater  in  the  City 

1  From  Daly  v.  Amberg,  126  N.  Y.  490.     Some  of  the  persons  enjoined 
•were  punished  for  disobeying  the  injunction  obtained  in  this  case. 


INJUNCTION.  939 


How  Obtained. 


of known  as Theater,  and  is  engaged  in  the 

business  of  giving  dramatic  performances  at  said  theater ;  that 
the  defendant,  G.  A.,  is  a  manager  of  the  theater  in  the  City 

of ,  known  as Theater,  and  is  engaged  in 

tlie  business  of  giving  dramatic  performances  thereat. 

That  before  the  times  hereinafter  mentioned,  as  plaintiff  is 

informed,  and  believes,  one  L.  F.,  a  resident  of ,  in 

the  kingdom  of ,  composed  a  certain  comedy  or  play 

entitled in  the  German  language  ;  that  said  play  has 

been  frequently  performed,  with  the  author's  sanction,  in  the 
German  language,  in  different  cities  in  Germany,  with  marked 
success,  and  under  the  title  aforesaid  has  become  a  work  of 
great  pecuniary  value ;  that,  as  plaintiff  is  informed  and  be- 
lieves, the  said  comedy  or  play,  at  the  times  herein  mentioned, 
was  and  still  is  an  unpublished  dramatic  composition,  having 
never  been  printed  for  sale  in  print  for  the  book  trade,  but  was 
and  is  kept  by  its  author  and  all  persons  holding  rights  or 
licenses  under  hiin  in  copies  for  their  use  and  for  dramatic  uses 
and  scenic  representation  only,  and  that  no  translation  of  said 
comedy  has  been  published  in  the  English  language. 

That  during  the  month  of ,  19 — ,  the  plaintiff  pur- 
chased from  the  said  author  the  full  and  exclusive  right  to  pro- 
duce and  perform,  and  to  cause  and  authorize  to  be  produced 

and  performed,  the  said  play, ,  in  the  English  and 

German  languages  in  the  United  States  and  Canada,  and  paid 
therefor  the  sum  of ,  and  entered  into  certain  agree- 
ments to  pay  thereafter  to  F.  B.  E.,  the  attorney  and  agent  of 
the  said  author,  five  per  centum  of  all  the  gross  receipts  which 
should  be  made  by  the  said  plaintiff  for  every  performance  of 
said  play,  given  or  authorized  by  him ;  that  the  said  agreement 
was  ma(ie  by  the  plaintiff  with  the  desire  and  intention  to  ob- 
tain such  exclusive  right  of  representation  of  the  saicl  play  in 
the  United  States  and  Canada,  in  the  English  and  German  lan- 
guages ;  that  upon  the  making  of  said  agreement  and  the  said 

payment  of  the  sum  of ,  the  said  F.  B.  E.,  as  agent 

for  the  said  author,  L.  S.,  deUvered  to  the  plaintiff  the  said  un- 
published book  or  manuscript  of  the  said  play, . 

That  by  virtue  of  said  agreement  and  sale  and  by  obtaining 
the  said  unpublished  book  and  manuscript,  the  plaintiff  be- 
came and  is  the  owner  of  the  sole  right  of  representation  of 
the  said  play  or  comedy  in  the  English  and  German  languages 
in  the  United  States,  and  he  is  preparing  for  the  due  and  proper 
representation  and  performance  of  the  said  play  at  his  theater 
in  the  City  of . 
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That,  as  plaintiff  is  informed  and  believes,  the  defendant, 
well  knowing  the  premises,  in  fraud  of  the  plaintiff's  rights  in 
and  to  the  said  unpublished  book  or  manuscript,  is  preparing 
to  produce,  or  cause  to  be  produced,  the  said  play  or  comedy 

,  with  the  said  manuscript  or  unpublished  book,  or 

some  part  thereof,  in  the  German  language,  at  the  said 

Theater,  in  the  City  of ,  under  defendant's  direction; 

and  that  the  defendant  intends  to  produce  and  perform  the 

said  play  at  his  said  theater  at  an  early  date,  to  wit,  on 

the day  of ,  19 — ,  now  instant,  and  threatens 

and  intends  to  perform  and  produce,  at  his  said  theater,  the 
said  play  in  the  German  language,  under  the  said  name  of 
,  with  the  use  of  the  said  unpublished  book  or  manu- 
script or  some  substantial  part  thereof,  or  some  colorable 
adaptation  or  imitation  thereof. 

And  plaintiff  says  that  he  purchased  the  said  book  and  play 

aforesaid,  and  paid  the  said  sum  of ,  for  the  purpose 

of  having  the  exclusive  right  to  the  performance  of  the  said 
play  in  English  and  German,  and  that  its  value  to  the  plaintiff 
largely  consists  in  the  fact  that  he  has  such  exclusive  right  to 
the  production  of  the  said  play  in  English  and  German  under 

the  said  name  of ,  and  that  if  the  defendant  or  any 

other  person  shall  publicly  perform  the  said  play,  or  any  sub- 
stantial part  thereof,  or  any  simulation  or  colorable  imitation 

thereof,  under  the  said  title  of ,  the  plaintiff  will  be 

greatly  damaged  and  injured  thereby  in  his  said  business,  and 
will  suffer  great  loss  and  damage,  and  the  value  of  his  rights 
in  said  play  will  be  lost  and  destroyed ;  that  the  mere  public 
announcement  by  the  defendant  of  his  intention  to  produce 
the  said  play  injures  the  plaintiff  in  his  said  business  and  his 
rights  to  and  in  the  said  play,  and  tends  to  diminish  the  profits 
he  is  entitled  to  receive  from  the  first  and  exclusive  perform- 
ance of  the  said  play  at  his  said  theater  or  elsewhere. 

That  by  reason  of  the  peculiar  nature  of  the  property,  no 
adequate  compensation,  to  be  awarded  to  the  plaintiff  in  any 
proceeding  at  law,  can  be  ascertained  or  computed,  if  the  said 
defendant  be  permitted  to  represent  or  produce  the  said  play 
in  accordance  with  his  said  intention  to  produce  the  same,  and 
the  plaintiff  apprehends  that  unless  restrained  by  injunction  or- 
der of  this  court,  the  defendant  will  carry  out  his  intention  of 

producing,  at  his  theater,  in  the  City  of ,  within  a  very 

short  time,  said  play  under  its  said  title, . 

Whekefobe,  the  plaintiff  demands  judgment  against  the  de- 
fendant : 
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1.  That  an  injunction  may  forthwith  issue,  perpetually  en- 
joining and  restraining  the  defendant,  his  agents,  actors,  serv- 
ants and  employees,  from  producing,  performing,  representing, 
playing,  printing,  publishing,  selling,  copying,  or  adapting,  or 
in  any  way  disposing  of  or  using,  or  causing  or  suffering  to  be 
produced,  performed,  represented,  played,  printed,  published, 
sold,  copied,  adapted,  or  in  any  way  disposed  of  or  used,  the 

dramatic  composition,  comedy," book  or  play  entitled , 

in  the  English  or  German  language,  either  in  whole  or  in  part, 
or  any  copy  or  imitation,  or  adaptation  or  arrangement  thereof, 
or  of  any  substantial  part  or  parts  thereof,  or  any  other  dra- 
matic composition  under  the  said  title  of ~-. 

2.  That  said  defendant  be  adjudged  to  deliver  up  and  sur- 
render to  the  plaintiff  any  copy  or  adaptation,  or  colorable 
imitation,  of  the  said  play,  or' comedy,  or  of  any  part  thereof, 
in  his  possession,  or  under  his  control. 

3.  That  the  plaintiff  have  such  other  and  further  relief  as 
may  be  just. 


Form  No.  514. 

Complaint,  to  Obtain  Injunction  Order.    Against  Police.* 

(Code  Civ.  Pro.  §603.) 

1.  That  he  is  a  citizen  of  the  United  States  and  of  the 
State  of  New  York,  and  resides  at  No. ,  etc. 

2.  That  at  all  the  times  hereinafter  mentioned,  the  plaintiff 
was  and  still  is  the  owner  of  a  certain  saloon  and  restaurant 

business,  situate  at  No. Street,  in  the  Borough  of 

,  City  of ,  and  the  said  saloon  and  restaurant 

business  occupies  the  ground  floor  and  hallway  in  the  rear 
thereof,  also  two  rooms  upon  the  second  floor  and  a  ladies' 
toilet  room.  That  one  of  the  said  rooms  upon  the  second  floor 
is  used  as  a  ladies'  eating  room,  in  which  there  are  tables  and 
chairs,  and  in  which  ladies  are  served  with  food  and  refresh- 
ments. Adjoining  this  room,  on  one  side,  is  the  ladies'  toilet 
and  closet.     Upon  the  opposite  side  is  still  another  room,  which 

1  Prom  Hale  v.  Burns,  101  App.  Div.  101;  91  Supp.  929;  in  which  the 
order  was  modified  by  striking  out  all  allegations  charging  the  defendant 
with  oppression,  and,  as  modified,  affirmed. 
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the  plaintiff  uses  as  a  clothes  room  for  butchers  who  are  oc- 
cupied in  the Market,  opposite  these  premises,  and 

who  are  customers  of  the  plaintiflf. 

3.  That  the  plaintiff  was  at  said  times  and  is  now  the  sole 
lessee  of  the  said  premises  here  described  and  in  possession 
thereof,  and  is  and  was  at  such  times  duly  licensed  under  the 
laws  of  the  State  of  ISTew  York  to  conduct  a  saloon  at  said 
premises. 

4.  That  the  defendant  at  all  the  times  hereinafter  mentioned 
was  and  still  is  the  captain  of  police  in  the  Police  Department  of 

the  City  of  New  York,  in  and  for  the Police  Precinct, 

and  is  in  command  and  charge  of  said  precinct  and  of  the  va- 
rious policemen  and  officers  attached  to  and  connected  with  the 
same,  and  that  the  plaintiff's  premises  herein  described  are  sit- 
uate in  said  precinct. 

5.  That  since  the day  of  — ■ ,  19 — ,  without 

any  authority,  process  or  warrant  of  law  therefor,  and  against 
the  plaintiff's  right  of  possession  of  said  premises  and  owner- 
ship and  control  of  said  business,  and  contrary  to  plaintiff's 
wishes  and  against  his  express  and  repeated  remonstrances 
and  complaints  to  him,  said  defendant,  he,  the  said  defendant, 
has  maliciously,  oppressively,  wrongfully  and  unlawfully  sta- 
tioned and  kept  within  plaintiff's  place  of  business,  to  wit,  on 
the  main  floor  of  said  restaurant  and  saloon  and  upon  the 
second  floor,  in  the  ladies'  part  thereof,  divers  of  police  officers 
aforesaid. 

6.  That  the  said  police  officers  throughout  the  day  and  night 
and  during  the  said  period,  have  been  so  unlawfully,  wrong- 
fully, maliciously  and  oppressively  kept  and  maintained  as 
aforesaid  by  the  defendant  in  the  plaintiff's  said  place  of  busi- 
ness. 

7.  That  the  plaintiff  has  repeatedly  asked  the  said  officers 
to  depart  from  his  said  place  of  business,  if  they  had  no  busi- 
ness there  to  transact  other  than  to  watch  the  transaction  of 
plaintiff's  business,  or  the  proceedings  taking  place  in  his  said 
place  of  business,  but  the  said  police  officers,  acting  under  in- 
structions of  the  said  defendant,  and  by  his  commands  and 
wishes  and  will,  have  refused  and  still  refuse  to  depart  from 
his  said  place  of  business  and  still  so  continue  therein,  and  the 
plaintiff  thus  far  has  been  wholly  unable  to  remove  them 
therefrom. 

8.  That  the  plaintiff  has  furthermore  requested  the  said 
officers,  if  they  saw  any  violation  of  law,  to  do  their  duty  as 
such  officers  and  make  an  arrest,  and  if  not,  that  they  should 
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depart ;  that  to  this  the  said  officers  have  admitted  that  they 
had  no  business  with  this  plaintiff  (nor,  as  a  naatter  of  fact, 
had  they  any),  but  expressly  asserted  that  they  were  solely 
there  stationed  within  plaintiff's  place  of  business  and  on  his 
premises  for  the  purpose  of  watching  that  no  gambling  took 
place  therein,  and  for  no  other  purpose,  and  notwithstanding 
such  want  of  lawful  business  therein  with  plaintiff,  refused  to 
depart  therefrom. 

9.  That  customarily  during  and  throughout  the  said  period, 
two  of  said  officers  arrived  at  the  plaintiff's  place  of  business 
at  12  M.  each  day  and  remained  upon  the  said  premises  until 
5:30  p.  M.  of  that  day.  One  of  said  officers  would  remain  in 
the  main  room  and  rear  hallway  of  said  premises  on  the  ground 
floor  thereof,  and  another  would  remain  constantly  in  the 
ladies'  room  upon  the  second  floor,  and  much  of  the  time  at 
or  near  the  entrance  to  the  ladies'  toilet,  thus  invading  the 
privacy  of  the  lady  patrons  of  the  plaintiff  and  embarassing 
them  and  deterring"  them  from  entering  the  plaintiff's  premises 
for  the  purpose  of  patronizing  the  plaintiff's  restaurant  therein. 
That  at  5:30  p.  m.,  the  two  police  officers  would  retire  and  an- 
other and  different  officer  would  then  enter  the  premises,  take 
up  his  station  in  said  ladies'  refreshment  room  and  there  re- 
main until  11:30  p.  m.,  and  that  this  course  of  action  has  pre- 
vailed during  the  entire  period  aforesaid. 

10.  That  in  all  the  time  the  said  officers  have  been  upon  the 
plaintiff's  premises  they  have  not  made  any  arrest  whatsoever 
upon  said  premises,  nor  have  they  in  any  way  complained  to 
the  plaintiff  that  any  violation  of  law  existed  therein,  nor  has 
any  such  violation  of  law,  in  fact,  existed  therein. 

11.  That  in  particular,  upon ,  19—,  one  of  said  of- 
ficers, named  J.  R.,  was  stationed  in  the  said  ladies'  refresh- 
ment room  upon  the  plaintiff's  premises  and  had  been  there 
upward  of  five  hours  seated  in  the  said  refreshment  room  at 
or  near  one  of  the  dining  tables  therein.  That  the  said  officer 
had  not  ordered  any  meals  or  refreshments  of  any  kind,  nor 
was  he  transacting  business  of  any  kind  with  the  plaintiff  or 
with  any  other  person  therein.  That  the  plaintiff  then  again 
stated  to  the  officer  that  he  was  the  proprietor  and  owner  of 
the  said  premises  and  that  he  demanded  that  the  said  officer, 
E.,  leave  the  said  premises  forthwith,  to  which  the  said  police 
officer  replied  that  he  refused  to  depart,  that  he  was  there  by 

orders  of  Captain  B ,  meaning  this  defendant,  for  the 

purpose  of  detecting  gambling,  and  that  he  should  stay  there, 
as  the  captain  had  directed  him  to  do.    That  he  stated  this  m 
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the  presence  of  others,  who  were  then  in  the  said  refreshment 
room,  who  could  easily  hear  what  was  said,  and  to  whom  it 
became  known,  to  the  detriment  of  the  plaintiff,  that  the  plain- 
tiff's premises  were  under  police  surveillance  and  occupied  by 
policemen  sent  there  by  this  defendant  to  watch  for  violations 
of  the  law. 

That  immediately  thereafter  the  plaintiff  went  to  the  other 
police  officer,  stationed  in  the  main  room  upon  the  ground 
floor  of  said  premises,  whose  name  is  J.  J.  L.,  and  then  stated 
to  the  said  L.  that  he,  the  plaintiff,  was  the  sole  proprietor  and 
owner  of  the  said  business,  and  that  he  demanded  that  if  he 
had  no  business  therein  to  transact  that  he  depart  from  and 
leave  the  said  premises  at  once.  The  said  policeman  replied 
to  plaintiff  that  he  refused  to  leave  the  said  premises,  that  he 
was  sent  there  by  his  captain  (meaning  this  defendant),  for 
the  purpose  of  detecting  gambling  and  that  he  should  stay 
there,  as  his  captain  had  directed  mm  to  do. 

12.  The  plaintiff  further  shows  that  upon  the  said  second 
floor  of  said  premises  is  a  room  that  has  been  heretofore  oc- 
cupied by  the Club,  which  the  plaintiff  is 

informed  and  believes  is  a  membership  corporation,  duly  or- 
ganized under  the  laws  of  the  State  of  New  York,  but  with 
which  the  plaintiff  is  not  now  and  has  not  been  a  member  nor 
in  any  way  connected.  That  during  the  said  time  herein  men- 
tioned, whenever  any  member  or  guest  of  the  said  club  at- 
tempted to  enter,  the  said  police  officer  stationed  upon  the 
said  second  floor  of  the  plaintiff's  premises  as  aforesaid,  would 
stop  said  member  or  guest  and  state  to  him  the  words  as  fol- 
lows : 

"  This  is  an  alleged  gambling  place.  It  is  liable  to  be  raided 
by  the  police  at  any  moment  and  you  are  liable  to  be  arrested 
and  you  cannot  go  in  there."  And  the  said  police  officer 
would  then  refuse  to  admit  the  said  member  or  guest,  and  the 
said  statements  would  be  made  in  a  loud  tone  of  voice  in  the 
presence  of  others,  and  in  such  a  way  that  it  could  be  heard 
in  the  said  ladies'  refreshment  room  to  the  great  detriment  of 
this  plaintiff,  and  the  destruction  of  his  business ;  that  said 
officer  has  at  all  times  refused  to  let  the  said  butchers  enter 
the  clothes  room,  which  privilege  they  hire  of  the  plaintiff  and 
pay  for. 

13.  That  thereupon,  all  the  aforesaid  facts  were  duly  brought 
to  the  notice  of  the  said  defendant,  and  the  said  defendant 
was  requested  by  the  plaintiff  to  forthwith  remove  or  cause  to 
be  removed  the  said  officers  from  the  plaintiff's  place  of  busi- 
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ness,  and  to  desist  from  stationing  the  oflBoers  from  under  his 
command,  in  plaintiff's  place  of  business,  against  plaintiff's 
will. 

14.  That  the  said  defendant,  however,  absolutely  refused  to 
comply  with  such  request,  and  on  the  contrary  stated  expressly 
that  he  would  continue  to  station  his  said  officers  in  plaintiff's 
place  of  business  and  that  he  would  cause  the  plaintiff  trouble 
until  he  (the  plaintiff)  removed  from  and  left  his  precinct. 

15.  That  the  officers  stationed  as  aforesaid  are,  for  the  most 
part,  well  known  throughout  the  said  precinct,  and  from  their 
presence  upon  the  plaintiff's  premises,  it  has  become  notorious 
in  the  said  neighborhood  and  place  of  business  and  among 
plaintiff's  customers  that  the  police  captain  (this  defendant), 
has,  notwithstanding  plaintiff's  objection,  stationed  within 
plaintiff's  place  of  business,  officers,  who  remain  there  on  an 
alleged  permanent  post  therein. 

16.  That  the  plaintiff  has  owned  and  conducted  the  said 

business  since  the day  of ,  19 — ,  and  had 

established  and  was  doing  a  fair  trade  therein  prior  to  the  oc- 
currence herein  complained  of^  and  had  rented  out  to  many 
butchers  the  privilege  of  occupying  and  using  the  clothes  room 
upon  the  plaintiff's  premises  as  aforesaid,  but  in  consequence 
of  such  officers'  presence  and  their  many  and  repeated  state- 
ments of  the  purpose  for  which  they  were  there,  and  their  re- 
fusal to  permit  the  said  butchers  to  enter  and  occupy  the 
clothes  room  aforesaid,  the  plaintiff's  trade  has  greatly  fallen 
off,  a  considerable  number  of  his  customers  have  ceased  to  pat- 
ronize him ;  the  lady  customers  refused  to  further  patronize 
the  plaintiff  because  of  the  constant  and  embarrassing  presence 
in  the  ladies'  refreshment  room  and  near  the  ladies'  toilet  and 
closet  of  the  said  police  officers,  to  the  invasion  of  their  pri- 
vacy and  the  notorious  presence  of  such  police  officers  upon 
the  premises ;  the  said  butchers  have  refused  longer  to  con- 
tinue hiring  the  privileges  of  said  clothes  room,  and  the  plain- 
tiff's profits  have  been  largely  diminished  and  his  income  de- 
creased, and  the  plaintiff  has  been  and  is  greatly  and  unjustly 
embarrassed  and  hampered  in  the  transaction  of  his  business, 
and  is  unable  to  transact  the  same  as  freely  as  he  has  a  law- 
ful right  to  do. 

17.  That  furthermore,  by  reason  of  the  unlawful  presence 
of  the  said  police  officers  in  the  plaintiff's  place  of  business, 
plaintiff's  rights  of  personal  liberty  and  private  property  have 
been  and  are  grossly  invaded,  his  right  to  control  his  place  of 

has  been  and  is  threatened  further  to  be  denied ;  and 


business  has 
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his  right  to  transact  his  lawful  business,  free  from  unwarrant- 
able police  espionage  and  interference  within  his  own  premises 
has  been  and  threatens  further  to  be  grossly  interfered  with, 
contrary  to  law. 

18.  That  said  defendant  has  furthermore  refused  to  set  any 
limit  to  the  time  within  which  he  will  maintain  and  keep  his 
officers  aforesaid  within  the  plaintiff's  place  of  business  and 
upon  plaintiff's  premises,  but  has  expressly  stated  that  he  will 
not  desist  until  the  plaintiff  has  removed  from  and  left  his  pre- 
cinct. 

19.  That  the  plaintiff  has  no  adequate  remedy  at  law  to  pro- 
cure relief  in  the  premises  and  against  such  continuing  tres- 
pass and  oppression  of  the  defendant,  and  has  been  greatly 
damaged  thus  far,  and  will  be  irreparably  injured  and  dam- 
aged in  his  said  business,  unless  the  said  defendant  be  enjoined 
from  continuing  the  aforesaid  unlawful,  malicious,  oppressive 
and  unwarrantable  acts. 

20.  That  the  plaintiff's  said  damage  thus  far  sustained  from 
said  acts  is  not  susceptible  of  accurate  computation  or  estima- 
tion, but  is  at  least  the  sum  of dollars. 

Wherefore,  plaintiff  demands  judgment  against  the  defend- 
ant as  follows : 

1.  For  a  perpetual  injunction  (as  well  as  an  injunction  dur- 
ing the  pendency  of  this  action)  enjoining  and  restraining  the 
said  defendant,  the  officers  under  his  command  and  his  agents 
and  servants,  from  maintaining  such  alleged  post  within  said 
plaintiff's  place  of  business  and  upon  the  plaintiff's  premises, 

to  wit,  the  premises  occupied  by  him  at  No.  — — ■ 

Street,  Borough  of ,  City  of ,  and  also  from 

keeping,  stationing  and  maintaining  within  the  said  plaintiff's 
place  and  upon  the  plaintiff's  premises  any  of  the  officers  un- 
der his  command,  against  plaintiff's  will,  or  otherwise  continue 
to  oppress  the  plaintiff  and  trespass  upon  the  said  premises  oc- 
cupied by  him. 

2.  That  the  defendant  be  adj  adged  to  pay  the  plaintiff  the  sum 
of dollars. 

3.  For  the  costs  and  disbursements  of  this  action. 

4.  For  such  other  and  further  relief  as  may  be  just  and 
equitable. 
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Form  No.  515<, 

Complaint  to  Obtain  Order,  in  Action  against  One  Fraudulently 
Representing  Himself  to  be  a  Partner. 

(Code  Civ.  Pro.  §603.) 

"The  complaint  alleged  ^  that  the  plaintiff  was  the  owner  of 

the  said  hotel  and  restaurant;  that  in  the  month  of , 

the  plaintiff  went  to  France,  leaving  the  general 


management  of  the  hotel  to  the  defendant  by  power  of  attor- 
ney ;  that  upon  her  return  from  Europe  she  discovered  that 
there  was  a  large  deficiency  and  indebtedness  against  her,  the 
defendant  having  misapplied  and  appropriated  moneys  of  the 
plaintiff  to  his  own  use ;  that  the  defendant,  with  the  conni- 
vance and  assistance  of  several  of  his  alleged  creditors,  caused 
actions  to  be  commenced  upon  alleged  claims  in  the  City  Court 
of  the  City  of  New  York,  alleging  that  the  defendant  is  a 
partner  of  this  plaintiff,  and  that  in  one  of  such  actions  judg- 
ment has  been  obtained,  execution  issued  and  the  sheriff  has 
taken  possession  of  the  hotel  thereunder." 


Form.  No.  516. 

Complaint  to  Obtain  Injunction  Restraining  Disposition  of  Cor- 
porate Stock.  ^ 

(Code  Civ.  Pro.  §  603.) 
That  prior  to  the day  of ,  19 — ,  the  plain- 

•  As  summarized  in  opinion,  Marty  v.  Marty,  66  App.  Div.  527  ;  73  Supp. 
369.  Upon  this  complaint,  witii  affidavits,  an  injunction  was  granted, 
restraining  the  defendant  from  in  any  manner  interfering  with  or  acting 
as  the  manager  of  the  said  hotel  and  restaurant,  and  also  enjoining  certain 
persons  named,  who  were  not  parties  during  the  pendency  of  the  action, 
from  commencing,  instituting  or  prosecuting  any  further  any  action  or 
actions  in  any  court  in  this  State,  or  any  then  pending  therein,  for  the 
purpose  of  enforcing  any  alleged  claims  against  the  hotel,  in  which  the 
plaintiS  and  defendant  were  codefeudants,  until  the  final  determination 
of  the  action,  and  restraining  the  sheriff  from  enforcing  any  judgment  ob- 
tained by  such  creditors.  On  appeal  the  injunction  was  modified  so  as 
to  strike  out  all  provision  restraining  any  person  not  a  party  to  the  action 
from  instituting  or  prosecuting  any  claim  against  the  Marty  Hotel  or  the 
plaintiff,  but,  otherwise,  was  upheld. 

2  Summarized  from  Williams  v.  Montgomery,  148  N.  T.  519,  in  which 
it  was  held  the  preliminary  injunction  was  rightly  issued,  although  the 
complaint  was  dismissed  because,  by  reason  of  the  lapse  of  time,  a  decree, 
if  granted,  could  not  be  carried  into  effect. 
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tiff  was  jointly  interested  with  the  defendants,  M.,  L.  and  P., 
in  certain  letters  patent  for  a  railway  brake  that  had  been 
transferred  by  one  G.,  the  patentee,  to  a  corporation  known  as 

the Brake  Co. 

That  on  the  day  last  named  the  parties  so  interested  entered 
into  an  agreement,  under  seal,  which  apportioned  their  respec- 
tive interests  in  the  capital  stock  of  said  corporation,  directed 
that  a  certain  amount  of  stock  be  placed  in  the  treasury  for 
working  capital,  and  then  provided  as  follows :  "  We  also 
agree  that  the  above  certificates  to  M.,  L.,  P.  and  W.  shall  be 
deposited  in  the Trust  Co.,  with  a  copy  of  this  agree- 
ment, and  shall  not  be  withdrawn  lor  a  period  of  six  months 
from  this  date,  without  the  written  consent  of  each  and  every 
party  hereto ;  but  with  this  proviso,  that  if  sufficient  treasury 

stock  shall  be  sold  to  realize  the  sum  of dollars  in 

cash,  then  and  in  that  event  the  stock  which  has  been  deposited 
in  the Trust  Co.  may  be  withdrawn  by  either  of  the 

Earties,  provided  such  party  shall  first  notify  the  other  parties 
ereto,  in  writing,  at  least  five  days  before  such  withdrawal." 

That  the  object  of  this  agreement  was  to  place  all  of  the 
parties  thereto  upon  "  an  equal  footing  as  regards  the  control 
of  the  said  brake  company  for  a  period  of  six  months,  or 
thereabouts,  after  the  stock  of  the  company  had  been  issued, 
and  also  to  prevent  any  sales  "  by  any  party  to  the  agreement, 
"  of  their  respective  holdings  of  "  such  stock,  "  unless  in  the 
meantime  enough  treasury  stock  should  have  been   sold  to 

realize  the  sum  of dollars  in  cash  for  the  use  of  said 

company." 

That  said  agreement  has  been  violated  by  the  defendants,  in 
that  M.,  the  president,  and  P.,  the  vice-president  and  general 

manager,  of  the  brake  company,  in  the  month  of , 

19 — ,  secretly  issued,  or  caused  totse  issued,  stock  to  themselves 
and  to  L.,  but  not  to  the  plaintiff,  and  the  said  M.  purchased, 
or  agreed  to  purchase,  from  L.  and  P.,  enough  of  the  stock  to 
give  him,  with  his  own,  control  of  the  company,  for  the  pur- 
pose of  defeating  the  agreement  of  the day  of 

,  19 — ,  and  with  the  effect,  unless  prevented,  of  making  it 

impossible  to  sell  any  part  of  the  company  stock  to  meet  its 
obligations  and  pay  its  current  expenses. 

That  the  certificates  issued  to  the  said  defendants  were  not 
delivered  to  the Trust  Company,  but  to  the  defend- 
ant, the Trust  Company,  together  with  certain  agree- 
ments for  the  purchase  of  snares  and  promissory  notes  given 
therefor. 
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That  upon  discovery  of  the  facts,  about  the day 

of ,  19 — ,  the  plaintiff  demanded  performance  of  said 

agreement  by  the  defendants,  but  that  they  each  refused. 

That  the  plaintiff,  if  the  defendants  are  not  restrained  from 
disposing  of  their  stock,  will  suffer  irreparable  loss. 

[^Demand  for  specific  ^performance,  am,  injunction,  and  gen- 
eral relief .~\ 


Form  No.  SIT. 

Affidavit  to  Procure  Injunction.    General  Form,  Where  the  Bight 
Thereto  Depends  upon  Extrinsic  Facts. 

(Code  Civ.  Pro.  §  604.) 

[Title  of  cause.] 
State  of  New  York, 


County  of .  ( 

A.  B.,  of ■ — ,  being  duly  sworn,  says  [that  he  is  the 

plaintiff  in  the  above-entitled  action],  that  said  action  has  been 
commenced  by  the  service  of  a  summons  therein  personally 
upon  the  defendant,  C.  D.  \or  that  said  action  has  been  com- 
menced by  the  issuing  of  a  summons  therein  to'  accompany 
this  application]. 

That  said  action  has  been  brought,  and  that  a  sufficient 
cause  of  action  exists,  in  behalf  of  the  plaintiff  and  against  the 
defendant,  as  shown  by  the  complaint  herein,  a  copy  of  which 
is  hereto  annexed. 

Or,  That  said  action  has  been  brought  for  the  purpose  of 
[state  here  nature  of  action']. 

That  the  relief  claimed  by  the  complaint  therein  is  that 
[stating  relief  claimed^ 

That  the  defendant,  C.  D.  [state  here  acts  of  defendant ;  or 
what  he  is  procuring  or  suffering  to  he  done  (or  is  threatening  or 
about  to  do),  in  violation  of  tlie  plai/ntiff^ s  rights  respecting  the 
subject  of  the  action,  or  facts  showing  that  the  defendant 
threatens  (or  is  about)  to  remove  or  to  dispose  of  his  property, 
with  intent  to  defraud  the  plaintiff .'] 

That  no  previous  application  has  been  made  herein  for  an  in- 
junction order  [or,  if  one  has  been  made,  state  the  details  re- 
garding if]. 

Sworn  to,  ete. 
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Form  No.  518. 

Complaint  to  Obtain  Order  Eestraining  Prosecution  of  Action  in 
Another  State.' 

(Code  Civ.  Pro.  §604.) 

The  plaintiff  complains  of  the  defendant,  and  says : 

1.  That  the  plaintiff  is  a  corporation  organized  and  incorpo- 
rated under  the  laws  of  the  State  of  West  Yirginia,  and  doing 
business  within  the  State  of  New  York,  and  having  its  exec- 
utive offices  and  principal  place  of  business  at  No. 

Street,  in  the  Borough  of , City. 

2.  That  as  plaintiff  is  informed  and  believes,  the  defendant 
is  a  corporation  organized  under  the  laws  of  the  State  of  New 
York,  and  having  its  principal  place  of  business  in  the  City  of 

3.  That  heretofore  and  on  or  about  the day  of 

-,  19 — ,  the  defendant  commenced  an  action  against  the 


plaintiff  in  the  City  of for  damages  for  an  alleged 

breach  of  a  contract  made  by  the  plaintiff  with  the  B.  I.  B.  Co., 
for  preparation  of  plans  and  specifications  for  a  new  factory 

building  which  the  plaintiff  contemplated  erecting  at , 

Connecticut,  under  which  contract  the  plaintiff  was  to  pay  for 
said  plans  and  specifications per  cent,  upon  the  es- 
timated cost  of  the  buildings,  which  percentage  it  was  alleged 

amounted  to  $ '^ — ,  and  which  contract  was  assigned  by 

the  B.  I.  B.  Co.  to  the  defendant  herein.  That  defendant  in  that 
action,  the  plaintiff  in  this,  interposed  an  answer  denying 
any  liability  under  said  contract,  and  set  up  a  counterclaim 

amounting  to  $ founded  upon  the  failure  of  the  B.  I. 

B.  Co.  to  complete  said  plans  and  specifications  as  provided  for 
by  said  contract. 

4.  That  the  defendant  in  this  action,  the  plaintiff  in  the  ac- 
tion above  referred  to,  served  a  reply  to  said  counterclaim,  and 

thereafter  served  a  notice  of  trial  for  the Term,  19 — , 

of  this  court,  and  filed  a  note  of  issue,  and  said  action  was 
placed  upon  the  trial  calendar  of  this  court  and  is  now  on  said 
trial  calendar,  numbered . 

5.  That  thereafter  this  plaintiff  proceeded  in  its  preparation 

for  the  trial  of  said  action,  and  on  or  about  the day 

of ,  19 — ,  the  parties  hereto  entered  into  a  stipulation 

1  From  Locomobile  Co.  v.  Amer.  Bridge  Co.,  80  App.  Div.  44;  80  Supp. 
288;  in  which  the  order  was  held  properly  granted  on  the  complaint,  with 
affidavits. 
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for  taking,  and  thereafter,  on  or  about ,  19 — ,  did 

take,  the  testimony  of  one  J.  C.  S.,  who  was  at  that  time  the 
managing  superintendent  of  the  plaintiff's  factory,  and  who 
was  a  material  and  necessary  witness  for  it  upon  the  trial  of 
said  actioa,  and  whose  testimony  was  most  valuable  and  nec- 
essary for  this  plaintiff  upon  the  trial  thereof,  because  of  the 
fact  that  he  was  the  sole  witness  to  many  of  the  transactions 
upon  which  the  alleged  claim  sued  on  was  founded,  and  a 
witness  to  all  of  said  transactions,  had  had  charge  of  the  matter 
from  the  outset,  and  was  familiar  with  all  its  details. 

6.  That  thereafter  and  on  or  about  the day  of 

,  19 — ,  the  plaintifif  was  forced  to  and  did  discharge 

the  said  J.  C.  S.  from  its  employ,  and  the  said  J.  C.  S.  is  no 
longer  in  its  employ,  nor  can  the  defendant  produce  the  said 
S.  upon  the  trial  of  this  action  nor  compel  his  attendance  upon 
the'  trial  thereof,  as  he  is  no  longer  a  resident  of  the  State  of 
Connecticut. 

7.  That  thereafter  and  on  or  about  the day  of 

19 — ,  the  defendant  brought  an  action  against  this  plaintiff  in 

the Court, County,  Connecticut,  founded 

upon  the  same  cause  of  action  for  which  the  defendant  had 
sued  the  plaintiff  in  this  State,  to  wit,  breach  of  contract  to 
prepare  plans  and  specifications  for  plaintiff's  proposed  factory 

at  — ,  ,  and  demanding  the  same  relief,  to  wit, 

damages  for  breach  thereof. 

8.  That  as  plaintijff  is  informed  and  believes,  defendant  could 
have  no  other  or  further  relief  in  that  action  than  could  be 
had  by  it  in  the  action  brought  in  this  State. 

9.  That  as  plaintiff  is  informed  and  believes,  the  action 
commenced  in  Connecticut  was  brought  for  the  purpose  of 
vexing,  annoying  and  harassing  the  plaintiff,  and  to  deprive 
it  of  the  testimony  of  its  chief  witness  in  the  expectation 
thereby  of  weakening  its  defense  and  enabling  the  plaintiff  to 
recover  in  said  action,  which  it  could  not  do  unless  it  succeeded 
in  suppressing  defendant's  evidence. 

10.  That  plaintiff  has  committed  no  breach,  and  is  not  liable 
to  the  defendant  for  breach  of  said  contract  set  out  in  the  ac- 
tions brought  against  it  by  this  defendant. 

11.  That  plaintiff  has  been  put  to  great  and  unnecessary  ex- 
pense in  employing  counsel  and  preparing  for  trial  in  the  ac- 
tion brought  within  this  State. 

12.  That  if  the  plaintiff  is  compelled  to  prepare  for  trial  and 
to  try  the  action  in  Connecticut,  it  will  be  put  to  further  great 
and  unnecessary  expense  in  procuring  Connecticut  counsel  to 
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try  said  action,  and  subjected  to  great  and  unnecessary  incon- 
venience and  expense  in  procuring  the  attendance  of  witnesses 
at  said  trial,  and  will  lose  the  benefit  of  the  testimony  of  the 
"witness  J.  C.  S.,  which  is  of  great  value  to  the  plaintiff. 

13.  That  plaintiff  has  no  adequate  remedy  at  law. 

Wherefore,  plaintiff  demands  judgment  that  the  defendant, 
its  attorneys  and  agents,  be  enjoined  and  restrained  from 
prosecuting  the  action  brought  against  the  plaintiff  in  the 
State  of  Connecticut,  and  from  taking  any  further  proceedings 
therein  pending  the  trial  and  final  disposition  of  the  action 
brought  in  this  State,  and  that  the  plaintiff  may  have  such 
other  or  further  relief  in  the  premises  as  may  be  just,  with 
costs. 


Form  No.  519. 

Complaint  to  Obtain  Order  to  Prevent  Stopping  Water  Supply.* 
(Code  Civ.  Pro.  §  604.) 

That  the  plaintiff  is  and  at  the  times  hereinafter  mentioned 

was  a  resident  and  inhabitant  of  the  City  of , 

County,  New  York,  and  owns  a  house  and  premises  on 

street,  in  said  city,  in  which  he  resides  with  his  family,  con- 
sisting of  his  wife  and  several  children. 

That  the  defendant  is  a  domestic  corporation  duly  organized 
and  incorporated  under  and  by  virtue  of  Chapter  40  of  the 

Laws  of   1848,   of  New  York,   passed , , 

and  the  amendments  thereof  and  acts  supplemental  thereto, 
for  the  purpose,  as  stated  in  the  articles  of  incorporation, 
as  follows:  "The  objects  for  which  said  corporation  is  formed 
are  the  accumulating,  storing,  conducting,  selling,  furnishing 

and  suppljdng  the  City  of ,  County  of , 

and  State  of  New  York,  with  water  and  for  domestic  and 
manufacturing  purposes  to  the  residents  in  and  citizens  of 

said  City  of and  to  persons  and  corporations  doing 

business  therein";  which  articles  of  incorporation  were  filed 

and  recorded  in  the —  County  Clerk's  office  in , 

That  for. the  purpose  of  supplying  said  city  and 


its   inhabitants   with   water   said   company  has   a   reservoir 

1  From  McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27,  in  which  the  order 
was  upheld. 
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constructed,  as  plaintiff  is  informed  and  believes,  in  the  Town 

of ,  in  said  county,  upon  a  stream  known  as  the 

■ Creek,  (and  a  system  of  one  main  trunk  pipe  lead- 
ing to  said  city,  and  therein  mains,  branches  and  laterals, 
through  the  streets  of  said  city). 

That  the  plaintiff  is  informed  and  believes  that  in  the 

year  19 — ,  J.  M.  L.,  then  of City,  duly  entered 

into  a  contract  with  the  City  of ,  N.  Y.,  which  by 

its  terms  was  to  bind  his  successors  and  assigns,  in  and  by 
which  contract  the  said  J.  M.  L.,  for  valuable  and  sufficient 

consideration,   agreed  to  supply  the  City  of  — and 

its  inhabitants  with  pure  and  wholesome  water,  which  con- 
tract is  printed,  and  copies  of  the  same  are  in  the  possession 
of  the  City  Clerk  of  said  city,  to  which  contract  this  plaintiff 
prays  leave  to  refer,  as  a  part  of  this  amended  complaint. 
That  the  said  J.  M.  L.,  as  plaintiff  is  informed  and  believes, 
duly  assigned  said  contract  to  the  defendant  herein  at  about 
the  time  of  its  organization,  and  the  defendant  succeeded  to 
and  assumed  the  rights,  duties  and  obhgations  therein  men- 
tioned and  imposed. 

That  the  defendant  was  and  is  by  law  required  to  supply 
the  inhabitants  of  the  City  of with  pure  and  whole- 
some water  at  reasonable  rates  and  costs. 

That  prior  to  or  about  the  year  19 —  plaintiff  supplied  his 
said  residence  with  water  for  family  use  by  means  of  a  cistern 
which  he  had  constructed  and  maintained  on  his  premises. 
That  at  about  said  time  plaintiff,  at  the  solicitation  of  the  de- 
fendant, and  relying  upon  its  promise  and  agreement  to  sup- 
ply him  with  pure  and  wholesome  water,  sufficient  for  his 
family  needs  at  reasonable  costs,  and  relying  upon  its  con- 
tract with  said  city  and  its  legal  obligations  and  duties,  de- 
stroyed said  cistern,  and  at  a  large  expense  fitted  his  said 
residence  with  a  system  of  water  pipes,  boiler,  closets  and 
basins,  and  the  defendant  connected  tl;ie  same  with  its  said 
system  of  water  pipes  and  mains.  That  since  said  time, 
with  the  knowledge  and  consent  of  defendant,  plaintiff  has 
had  constructed  in  his  said  residence  a  system  of  steam  heat- 
.ing  apparatus  which  requires  a  supply  of  water  for  the  boiler 
thereof.  That  he  has  at  all  times  since  said  time  maintained 
his  said  water  pipes  and  apparatus  in  good  condition,  and 
up  to  about  the  year  19—  has  received  a  sufficient  supply 
Vol.  II— 6 
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of  water  for  his  household  and  domestic  needs,  for  which  he 
has  paid  defendant. 

That  from  about  said  year  19—,  owing,  as  plaintiff  is  in- 
formed and  believes,  to  the  increased  number  of  consumers  of 
water  in  said  city,  and  the  insufficiency  and  incapacity  of  de- 
fendant's said  system  of  waterworks,  the  defendant  has  failed 
to  supply  plaintiff  with  sufficient  water  for  family  necessi- 
ties, that  the  flow  of  water  has  been  limited  in  force  and  at 
times  has  entirely  failed,  and  has  been  since  that  time  and 
now  is  inadequate  to  supply  plaintiff  and  his  family.  And 
the  plaintiff  alleges  on  information  and  belief  that  with  its 
present  water  system  and  the  increasing  number  of  consumers 
of  water  the  defendant  will  not  be  able  in  the  future  to  supply 
plaintiff  with  sufficient  water  for  ordinary  household  needs. 

That  plaintiff  has  no  other  means  of  obtaining  a  supply  of 
water  and  is  entirely  dependent  upon  the  supply  furnished  by 
the  defendant  to  his  said  water  pipe  and  heating  apparatus. 

That  about ,  19—,  the  defendant  presented  a  bill 

to  plaintiff  for  water,  as  follows: 

From  Sept.  1st,  1894,  to  March  1st,  1895. 

Bal.  due  from  Mch.  1,  '94  to  Sept.  1,  '94 $10. 75 

1  Families,  3  Plain  Faucet  use,  Hose  use,  1  Bath  tub, 

1  Water-closet,  1  Heater 10. 75 

Rated 21.50 

Oct.  25,  '94,  By  Cash  on  acct 10.75 

Bal.  due $10.75 

That  such  bill  and  the  rates  therein  charged  are  unreasona-  ■ 
ble   and  exorbitant,   as   plaintiff  is   informed   and   believes, 
greatly  in  excess  for  like  services  of  water  in  other  cities  and 

villages  in  this  State  in  the  vicinity  of City.    That 

plaintiff  paid  the  defendant  on  or  about  October  25th,  1894, 
the  sum  of  $10.75  for  water  to  March  1st,  1895,  which  is  more 
than  sufficient  compensation  for  the  water  furnished.  That 
plaintiff  has  paid  and  at  all  times  has  been  and  now  is  ready  and 
willing  to  pay  and  hereby  offers  to  pay  defendant  reasonable 
amounts  for  the  water  supplied  to  him.  And  he  has  requested 
and  demanded  of  the  defendant  that  it  furnish  a  quantity 
of  water  sufficient  for  his  family  needs. 
That  on  or  about  the day  of  ,  19 — , 
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the  defendant  by  notice  in  writing  demanded  payment  of  the 
above  bill  and  notified  the  plaintiff  that  unless  the  same  was 
paid  the  water  would  be  shut  off  from  his  premises  and  re- 
main shut  off  until  paid.  Since  such  time  the  defendant  by 
its  servants  and  agents  has  repeated  such  threats,  and  on 
the day  of ,  19 — ,  the  defendant,  by  its  serv- 
ants, agents  and  employees,  came  upon street,  in 

front  of  plaintiff's  residence,  and  began  to  dig  therein  for  the 
purpose,  as  they  informed  the  plaintiff,  of  cutting  off  and 
disconnecting  the  water  from  his  premises. 

That  if  such  a  threat  is  carried  out  plaintiff  will  be  de- 
prived of  water  for  family  use,  which  is  now  obtained  at 
intervals,  and  be  unable  to  supply  his  steam  heater  and  to 
heat  his  house,  and  thereby  plaintiff  and  his  family  will  suf- 
fer great  and  irreparable  damage  and  injury. 

That  since  about  the  year  19 — ,  the  plaintiff  has  for  a  large 
portion  of  the  time,  especially  during  the  past  summer  and 
present  winter,  received  from  the  defendant  an  insufficient 
supply  of  water,  the  water  not  reaching  above  his  cellar, 
and  for  a  portion  of  the  time  has  had  no  water  at  all  from 
defendant,  and  was  compeUed  at  great  trouble,  inconven- 
ience and  expense  to  carry  water  and  melt  snow  in  order  to 
obtain  sufficient  water  to  run  his  house  and  heating  apparatus. 

That  by  reason  of  the  premises  the  plaintiff  has  sustained 
damages  to  the  amount  of dollars. 

Wherefore  plaintiff  prays  judgment: 

First.  Restraining  the  defendant,  its  officers,  agents,  serv- 
ants and  employees  from  cutting  off  the  water  from  plaintiff's 
said  house  and  premises. 

'  Second.  That  the  amount  of  compensation  for  the  supply 
of  water  as  furnished  by  defendant  to  plaintiff  be  ascertained 
and  determined  and  the  defendant  directed  to  accept  pay- 
ment of  such  amount. 

Third.  That  defendant  be  compeUed  to  furnish  a  supply 
of  water  to  the  plaintiff  sufficient  for  his  family  needs. 

Fourth.  That  plaintiff  recover  the  damages  he  has  sus- 
tained by  reason  of  the  defendant's  failure  to  furnish  water, 
to  wit: dollars. 

Fifth.  That  plaintiff  recover  the  costs  and  disbursements  of 
this  action,  together  with  such  other  or  further  relief  as  shall 
be  proper. 

[Verification.] 
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Form  ]Vo.  530. 

Complaint  to  Obtain  Order  Bestraining  Removal  of  Fruit  Stand.^ 

(Code  Civ.  Pro.  §  604,  subd  1.) 

1.  That  deponent  is  a  resident  of  the  Borough  of  Manhat- 
tan, City  of  New  York. 

2.  That  heretofore  the  defendant  G.  L.  was  duly  appointed 
Commissioner  of  Public  Works  of  the  Borough  of  Manhat- 
tan, City  of  New  York,  and  is  now  acting  as  such.  That 
heretofore  the  defendant  F.  J.  O'C.  was  duly  appointed  Super- 
intendent of  the  Bureau  of  Incumbrances,  and  is  now  acting 
as  such. 

3.  That  the  plaintiff  on  the  2d  day  of  November,  1901,  duly 
obtained  from  the  Mayor  of  the  City  of  New  York  a  license 
permitting  him  to  run  and  maintain  a  fruit  stand  in  front  of 
the  house  No.  89  Park  Kow,  in  the  Borough  of  Manhattan, 
City  of  New  York,  for  a  period  of  one  year  from  said  2d  day 
of  November,  1901. 

4.  That  the  plaintiff  obtained  the  consent  of  the  owner  of 
said  premises  to  the  erection  and  maintenance  of  the  aforesaid 
fruit  stand. 

5.  That  relying  on  said  license  and  privilege  and  the  said 
consent,  plaintiff  did  erect  a  fruit  stand  at  the  place  designated 
in  said  license,  and  maintains  the  same  up  to  the  present  time. 

6.  That  said  license  has  not  been  revoked  and  plaintiff  still 
holds  the  same  with  full  force  and  effect. 

7.  That  on  or  about  the  25th  day  of  April,  1902,  and  at  va- 
rious times  thereafter,  plaintiff  received  notice  from  the  said 
F.  J.  O'C.  as  Superintendent  of  the  Bureau  of  Incumbrances, 
aforesaid,  one  of  the  defendants,  to  remove  the  said  stand 
forthwith. 

8.  That  the  said  F.  J.  O'C,  one  of  the  defendants,  his  sub- 
ordinates and  servants,  have  threatened  and  still  threaten  de- 
ponent that  unless  said  notice  is  complied  with  and  said  stand 
removed  forthwith,  that  the  said  F.  J.  O'C,  his  subordinates 
and  servants,  wiU  remove  the  same  forthwith,  and  plaintiff 
verily  believes  that  unless  this  injunction  is  granted,  said 
stand  will  be  removed  by  the  said  O'C,  his  subordinates  and 
servants. 

iFrom  Bigas  v.  Livingston,  178  N.  Y.  20.  The  appeal  in  this  case  was 
on  proceedings  to  punish  for  contempt.  The  order  pendente  lite,  granted 
in  part  upon  the  above  complaint,  does  not  seem  to  have  been  questioned. 
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9.  That  the  acts  threatened  by  the  said  F.  J.  O'C,  his  sub- 
ordinates and  servants,  are  unlawful  and  in  violation  of  the 
rights  and  privileges  granted  and  secured  to  plaintiff  by  the 
aforesaid  license. 

10.  That  the  acts  threatened,  if  accomplished,  will  result  in 
irreparable  injury  to  plaintiff.  That  plaintiff  has  no  adequate 
remedy  at  law,  and  the  extent  of  the  money  damages  which 
plaintiff  will  suffer  if  the  threats  made  by  the  said  F.  J.  O'C, 
his  servants  and  subordinates,  are  put  into  effect,  cannot  be 
estimated. 

Wherefore  plaintiff  demands  judgment  that  the  defend- 
ants, their  subordinates  and  servants,  be  enjoined  from  tak- 
ing, carrying  away  or  injuring  the  fruit  stand  of  the  plain- 
tiff, situated  in  front  of  the  house  JSTo.  89  Park  Eow,  in  the 
Borough  of  Manhattan,  City  of  New  York,  so  long  as  the  li- 
cense aforesaid  remains  in  full  force  and  effect,  and  for  such 
other  and  further  relief  as  to  the  court  ma3r  seem  just,  and 
that  in  the  meantime  a  temporary  injunction  may  be  issued 
restraining  the  defendants  as  prayed  for  in  this  complaint. 


Form  No.  531. 

Complaint,  By  Minority  Stockholders,  to  Restrain  Sale  of  Corpor- 
ation Property  Under  Reorganization.  ^ 

[The  complaint  first  recites  the  incorporation  of  the  de- 
fendant company  and  states  that  the  other  defendants  are 

1  From  Treadwett  v.  United  Verde  Copper  Co.,  47  App.  Div.  613 ;  62  Supp.  708; 
in  which  the  injunction  was  upheld.  There  were  also  submitted  the  follow- 
ing- An  affidavit  from  the  plaintiff,  giving  in  greater  detail  the  allegations 
regarding  W  A  C.'s  control  of  the  corporation  and  about  the  corporations 
assets,  the  attempts  of  W.  A.  C.  to  buy  the  plaintiff's  stock,  and  plans  of 
the  defendants  for  reorganization  (including  circular  announcements),  the 
terms  of  the  proposed  sale,  etc.  An  affidavit  from  the  plaintiff's  attorney 
regarding  the  necessity  for  haste.  An  affidavit  from  another  attorney 
detailing  the  threats  that  the  defendants  would  "have  their  own  way" 
and  describing  the  great  value  of  the  corporation's  property.  An  affidavit 
from  an  expert,  telling  of  the  value  of  the  property  and  the  great  sacriface 
a  forced  sale  would  entail.  Affidavits  from  two  bankers,  describing  the 
hard  terms  of  the  sale,  as  proposed.  An  affidavit  from  a  mining  operator, 
that  the  terms  of  sale  were  "absurd,  if  it  is  intended  to  obtain  an  honest 
price  for"  the  property.    Affidavits  from  two  other  practical  mimng  men. 
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its  directors;  that  on  a  certain  date  the  then  directors  voted 
to  dissolve  the  corporation;  that  subsequently  the  stockholders 
voted  for  this  dissolution;  and  that  the  other  steps  were 
taken,  narrating  them,  so  that  said  corporation  was  dissolved, 
and  that  the  present  directors  had  power  to  wind  up  its  affairs. 
The  complaint  then  states  that  the  defendant,  W.  A.  C,  for 
many  years  owned  a  majority  of  the  stock,  and  elected  its 
directors;  that  for  dissolution  the  defendant  W.  A.  C.  voted 
244,026  shares;  that  on  behalf  of  the  sons  and  daughters  of 
W.  A.  C,  52,526  shares  were  voted;  on  behalf  of  the  defendant 
J.  A.  M.  D.,  12,506  shares;  all  these  shares  being  alleged  to 
be  controlled  by  W.  A.  C;  that  in  addition  16  shares  were 
voted  in  favor  of  dissolution  by  four  other  stockholders,  three 
of  whom  were  asserted  to  be  controlled  by  W.  A.  C;  that  in 
addition,  25  shares  were  voted  for  dissolution;  that  at  that 
time  the  remaining  stockholders  of  record  were  the  plaintiff, 
owning  700  shares,  and  three  others,  two  owning  100  shares 
each,  and  the  third  one  share,  and  that  none  of  these  last 
mentioned  four  stockholders  voted  for  dissolution.  The  com- 
plaint then  goes  on  as  follows :] 

5.  That  the  plaintiff  was  one  of  the  earliest  stockholders 
in  said  company  and  has  retained  stock  therein  ever  since, 
fully  believing  in  the  value  of  the  property  of  said  company, 
and  believing  that  by  proper,  economical  and  just  methods 
in  the  management  of  said  company  his  said  stock  would 
be  and  become  of  great  value. 

6.  That  since  December  — ,  19 — ,  and  during  the  time 
when  the  defendant,  W.  A.  C,  owned  more  than  a  majority 
of  the  stock  of  the  defendant  company,  very  large  profits 
have  been  made  by  said  company,  and  a  large  surplus  has 
accumulated,  and  that  at  the  present  time,  and  for  some 
time  prior  thereto,  dividends  have  been  paid  by  said  company 
at  the  rate  of  $3,600,000  a  year,  each  share  of  stock  receiving 
$1  in  dividends  each  month.  That  the  mines  of  the  defend- 
ant company  are  situated  in  the  Territory  of  Arizona  and 
are  very  large  in  extent  and  are  of  exceeding  value,  and 
that  the  said  mines  and  property  of  the  company  are  one 
of  the  most  valuable  copper  mines  in  the  world,  and  that 

showing  that  a  forced  sale  would  not  bring  nearly  the  amount  that  should 
be  obtained.  An  affidavit  from  the  plaintiff  showing  inadequate  ad- 
vertising of  the  proposed  sale. 
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an  immense  amount  of  ore  has  already  been  extracted  and 
that  an  immense  body  of  ore  still  remains  in  place,  sufficient 
to  furnish  said  company  profitable  material  for  copper  min- 
ing for  many  years  to  come.  That  the  assets  of  said  company 
are  many  times  in  excess  of  its  liabilities,  and  that  the  prop- 
erty of  said  company  is  worth  more  than  190,000,000. 

7.  That  since  December  — ,  19 — ,  the  defendant,  W.  A.  C, 
has  made  repeated  efforts  to  purchase  the  stock  of  this  plain- 
tiff in  said  company,  which  offers  this  plaintiff  has  refused, 
and  that  during  said  time  the  defendant,  W.  A.  C,  and  the 
officers  and  directors  of  said  company,  or  some  of  them, 
have  threatened  the  plaintiff,  that  if  he  continued  to  refuse 
to  sell  said  stock  the  affairs  of  said  company  would  be  so 
managed  or  arranged  as  to  wipe  out  the  plaintiff's  interest 
therein,  and  so  as  to  make  his  holdings  of  no  value.  That 
the  defendant,  W.  A.  C,  is  the  president  of  said  company 
and  the  defendant,  J.  H.  M.  D.,  is  the  vice-president;  that 
the  defendant  directors  are  wholly  controlled  by  the  said 
W.  A.  C,  and  the  said  defendant  company  is  substantially 
and  in  fact  wholly  owned  or  controlled  by  the  said  defend- 
ant, W.  A.  C.    , 

8.  That  the  said  defendant,  W.  A.  C,  and  the  defendant 
company,  its  officers  and  directors,  furthermore  have  re- 
fused to  allow  this  plaintiff  to  enter  into  the  mines  of  said 
company,  so  that  he  might  advise  himself  of  the  situation 
as  to  the  ore  in  sight;  have  refused  to  give  plaintiff  access  to 
the  books  of  the  company  so  that  he  might  ascertain  the  sur- 
plus and  profits  thereof;  and  have  refused  to  state  to  this 
plaintiff  the  amount  of  the  surplus  held  by  said  company, 
and  in  what  manner  it  was  kept  or  invested;  and  have  refused 
to  state  to  this  plaintiff  the  amounts  received  from  the  sales 
of  ore;  and  furthermore,  the  said  W.  A.  C,  and  the  officers 
and  directors  of  said  company,  or  some  of  them,  have  used 
and  treated  said  company  as  their  own  private  property, 
and  have  from  time  to  time  paid  their  individual  debts  with 
checks  drawn  by  the  officers  of  said  company  upon  the  funds 
or  accounts  owned  by  it. 

9.  That  during  the  period  since ,  19 — ,  the  de- 
fendant company  has  accumulated  a  very  large  surplus,  and 
its  surplus  at  the  present  time  is  in  excess  of  $12,000,000, 
but  that  the  defendant  company,  and  its  officers  and  directors 
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have  failed  to  account  therefor,  and  have  not  divided  the 
same  as  dividends,  and  that  much  larger  dividends  could  be 
paid  than  have  been  paid  in  the  past,  out  of  the  said  receipts 
of  said  company.  Aid  plaintiff  alleges  on  information  and 
belief  that  said  company  for  many  years  has  earned, above 
all  Uabilities  and  expenses  at  least  $7,000,000  per  annum. 
That  said  company  has  an  enormous  plant  and  a  very  large 
nimaber  of  employees  in  the  territory  of  Arizona,  and  is  a  very 
prosperous  and  solvent  concern. 

10.  That  the  ostensible  purpose  urged  by  the  officers  and 
directors  of  the  defendant  company  for  a  dissolution  thereof 
is  to  avoid  taxation  in  the  State  of  New  York,  and  the  purpose 
announced  by  the  said  company,  its  directors  and  officers, 
is  to  reorganize  the  defendant  corporation  as  a  company 
under  the  laws  of  West  Virginia,  with  the  same  amount  of 
capital  stock,  with  the  privilege  to  the  present  stockholders 
of  obtaining  an  equal  amount  of  stock  with  their  present 
holding  in  the  said  new  company.  Plaintiff  alleges,  however, 
on  information  and  belief,  that  the  real  purpose  of  the  de- 
fendant, W.  A.  C,  and  his  family  and  associates,  is  to  wipe 
out  the  interests  of  this  plaintiff  as  aforesaid,  and  to  so  manage 
and  dispose  of  the  property  of  the  defendant  company  that 
Uttle,  if  anything,  will  come  to  this  plaintiff  when  the  assets 
thereof  are  sold  and  divided,  and  plaintiff  further  alleges 
that  it  is  the  intention  of  the  defendant,  W.  A.  C,  and  his 
associates,  and  of  the  defendant  company,  its  officers  and 
directors,  that  the  interests  of  the  plaintiff  shall  be  wholly 
wiped  out,  and  that  this  enormous  and  valuable  property 
shall  be  wholly  owned  and  acquired  by  the  defendant,  W.  A'.  C, 
and  his  associates;  and  that  it  is  the  further  intention  of  the 
said  persons  to  exclude  this  plaintiff  from  any  share  in  the 
said  surplus,  and  to  divest  him  of  any  interest  in  the  actual 
assets  and  property  of  the  defendant  company.  Further- 
more, the  said  company,  its  said  officers  and  directors,  threaten, 
when  said  company  is  reorganized  under  the  laws  of  West  Vir- 
ginia, to  create  indebtedness  in  the  form  of  bonds  against 
the  said  company  and  its  property  to  the  extent  of  $3,000,000, 
although  the  company  is  not  indebted  to  any  extent,  and 
its  assets  are  largely  in  excess  of  its  liabilities,  and  plaintiff., 
alleges  that  the  reason  for  the  issue  of  said  bonds  is  to  pro- 
vide a  lien  which  may  be  utiUzed  to  wipe  out  the  interest  of 
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this  plaintiff  in  said  new  company  should  he  be  even  allowed 
to  acquire  stock  therein.  The  defendant,  W.  A.  C,  and  said 
company,  and  its  officers  and  directors,  have  threatened  this 
plaintiff  to  the  effect  that  if  he  still  continued  to  refuse  to 
sell  his  stock  holdings,  then  the  defendant  directors  of  this 
company  would  see  to  it  that  the  property  of  the  company 
would  be  sold  in  the  Territory  of  Arizona  for  little  or  nothing, 
and  would  be  acquired  by  the  defendant,  W.  A.  C,  and  that 
the  plaintiff,  if  he  persisted  in  his  said  refusal,  would  receive 
little  or  nothing  for  his  said  stock.  That  the  attempts  to  pur- 
chase the  said  stock  of  the  plaintiff  were  made  on  offers  much 
less  than  the  actual  and  market  value  of  said  stock,  and  the 
plaintiff  alleges  that  this  whole  scheme  of  reorganization  is 
intended  to  coerce  the  plaintiff  into  disposing  of  his  stock  for 
little  or  nothing  to  the  said  defendant,  W.  A.  C;  or,  in  case 
the  plaintiff  still  persists  in  the  refusal  to  sell,  then  to  so  dis- 
pose of  the  assets  of  said  company  as  to  leave  little  or  nothing 
for  the  plaintiff  by  virtue  of  his  said  ownership.  That  if  the 
said  plans  of  the  said  defenda,nts  succeed  and  are  carried  out, 
as  they  are  threatened  to  be  carried  out,  this  plaintiff's  in- 
terest in  said  company  and  its  assets  will  be  greatly  depreciated 
and  diminished  in  value,  and  he  will  eventuaUy  receive  much 
less  for  said  stock  holdings  than  they  are  worth,  and  much 
less  than  an  aliquot  share  in  the  property  of  said  corporation 
would  bring  to  this  plaintiff  if  the  dissolution  of  said  company 
were  conducted  fairly  and  honestly. 

11.  That  under  said  section  57  of  the  Stock  Corporation 
Law,  the  defendant  directors  may  wind  up  the  affairs  of  said 
company  and  sell  the  property  thereof  at  public  or  private 
sale,  and  it  is  their  duty,  after  making  a  fair  and  just  sale, 
to  distribute  the  assets,  after  the  payment  of  debts,  among 
the  stocliholders  in  proportion  to  their  interests.  Plaintiff 
alleges  on  information  and  belief  that  said  defendants,  other 
than  W.  A.  C,  are  wholly  controlled  by  the  said  W.  A.  C, 
and  do  not  act  independently,  and  that  they  will  follow  on 
any  course  which  may  be  dictated  by  the  defendant,  W.  A.  C, 
and  that  a  sale  or  disposition  of  the  property  of  said  company 
would  not  be  fair  and  just,  so  far  as  the  interests  of  this  plain- 
tiff are  concerned.  Plaintiff  alleges  that  it  is  the  intention 
of  the  said  directors  of  this  company  to  dispose  of  all  the 
valuable  property  and  assets  of  the  defendant  company  at  a 
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small  price,  and  to  allow  them  to  be  purchased  by  the  defendant 
W.  A.  C,  or  in  his  interest,  without  regard  to  the  rights  or 
interest  of  the  minority  stockholders.  That  the  value  of  the 
property  of  said  corporation  and  interests  therein  over  and 
above  all  debts  and  expenses  is  in  excess  of  $90,000,000. 
Plaintiff  alleges  on  information  and  belief  that  the  said  de- 
fendant directors  do  not  intend  to  have  a  fair  and  impartial 
sale  of  said  assets,  but  intend  to  sell  the  same  either  at  a 
private  or  pubhc  sale  in  the  Territory  of  Arizona  or  elsewhere 
or  without  adequate  or  proper  notice,  and  intend  that  all 
bidders  for  said  property  shall  be  excluded  except  the  said 
W.  A.  C,  or  persons  acting  in  his  interest. 

12.  On  information  and  belief  that  although  the  said  de- 
fendant company  has  earned  enormous  dividends  and  enor- 
mous amounts  over  and  above  all  expenses  for  many  years 
past,  and  although  an  enormous  surplus  has  accumulated  as 
aforesaid,  that,,  nevertheless  said  surplus  should  be  largely 
increased,  for  the  reason  that  during  said  times  the  defendant 
W.  A.  C,  and  the  directors  and  officers  of  said  company  who 
are  controlled  by  him,  have  improperly  expended  large  sums 
of  money  unnecessarily  and  not  for  the  purposes  of  said  com- 
pany, or  for  their  own  purposes,  and  plaintiff  charges  on 
information  and  belief  that  there  should  be  added  to  said 
surplus,  after  an  accounting,  all  of  said  sums  of  money  which 
should  be  restored  to  the  defendant  company  by  the  defend- 
ant W.  A.  C,  and  the  said  officers  and  directors.  During 
all  the  said  times  it  was  impossible  for  the  plaintiff  to  obtain 
any  information  in  regard  to  the  internal  affairs  of  said  cor- 
poration, as  already  stated,  and  plaintiff  has  been  obhged  to 
go  to  outside  sources  in  order  to  ascertain  the  receipts  and 
expenditures  touching  the  business  thereof. 

13.  That,  notwithstanding  the  fact  that  said  corporation 

was  dissolved  on ,  19—,   plaintiff  is  informed  and 

believes  that  the  business  of  said  corporation  is  still  proceed- 
ing as  heretofore  in  the  State  of  New  York  and  in  the  Territory 
of  Arizona,  and  that  the  same  methods  are  now  being  pursued 
as  have  been  hitherto  pursued  in  the  past  as  aforesaid. 

14.  That  the  value  of  the  plaintiff's  stock  in  said  corporation 
is  in  excess  of  $300  a  share;  in  all,  in  excess  of  $186,000;  and 
that  the  plaintiff  in  addition  has  an  undivided  share  in  the 
said  existing  surplus  in  said  company  and  in  the  various  sums 
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of  money  which  have  been  improperly  expended  and  disposed 
of  as  aforesaid  by  the  defendant  W.  A.  C,  and  the  said  officers 
and  directors  of  said  company. 
Wherefore,  plaintiff  demands  judgment  as  follows : 

1.  That  the  defendant  company,  and  the  defendant  and 
its  directors  and  officers  and  agents  of  said  company,  be  en- 
joined from  selUng  or  disposing  of  any  of  the  assets  of  the 
defendant  company  or  from  doing  any  further  business  on 
behaK  of  said  defendant  company  until  the  further  order 
and  judgment  of  this  court  and  that  meanwhile  a  receiver 
be  appointed  to  take  possession  of  the  assets  and  property 
of  said  company  and  hold  and  preserve  the  same  until  the 
determination  of  this  litigation. 

2.  That  the  defendant  company  and  the  defendant  W.  A.  C, 
and  the  said  defendant  directors,  account  before  a  referee  to 
be  appointed  by  this  court  touching  all  of  the  concerns  and 
affairs  of  the  said  company  since ,  19—,  and  es- 
pecially in  regard  to  the  receipts  and  expenses  of  said  company 
and  the  surplus  thereof,  and  what  disposition  has  been  made 
thereof  and  how  the  same  is  secured  and  invested. 

3.  That  after  said  account  shall  have  been  concluded, 
that  this  court  direct  when  a  sale  shall  be  made  of  the  assets 
of  said  company  then  remaining  undisposed  of,  and  shall  fix 
the  time  and  place  and  the  terms  thereof,  and  shall  appoint 
a  referee  to  conduct  said  sale,  and  that  said  referee  account 
to  this  court  therefor,  and  pay  over  the  proceeds  thereof  to 
the  said  receiver. 

4.  That  the  plaintiff  recover  his  proportionate  share  of_  the 
said  moneys  so  found  due  upon  said  account  and  received 
from  said  sale,  and  his  proportionate  share  in  the  surplus 
and  assets  of  the  said  defendant  company,  and  recover  from 
the  defendant  W.  A.  C,  personally  his  said  proportion  of 
such  property  in  case  the  defendant,  W.  A.  C,  shaU  not  re- 
store or  repay  to  the  defendant  company  such  moneys  as  may 
be  found  to  have  been  improperly  appropriated  or  disposed 
of  by  him. 

5.  That  the  plaintiff  be  allowed  to  inspect  the  mines  and 
property  of  the  defendant  company  with  such  mining  or  other 
experts  as  plaintiff  may  select,  and  be  allowed  a  reasonable 
time  therefor,  and  that  the  defendant  company,  its  directors 
and  officers  and  employees,  be  enjoined  and  restrained  from 
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interfering  with  such  inspection  or  refusing  the  same  or  inter- 
fering with  the  plaintiff  and  such  experts  in  the  course  of 
said  inspection  and  that  the  plaintiff  be  allowed  access  to, 
and  inspection  and  copy  of  all  the  books,  papers,  documents, 
vouchers  and  other  property  and  assets  of  the  defendant 
corporation  and  that  the  defendants  and  the  said  officers 
and  employees  be  likewise  restrained  from  refusing  or  inter- 
fering with  said  additional  inspection. 

6.  That  the  plaintiff  recover  his  costs  against  the  defendant, 
and  for  such  other  and  further  relief  in  the  premises  as  may 
be  just  and  equitable. 


Form  No.  533. 

Affidavit  to  Obtain  Order  Restraining  Erection  of  Building  in  Vio- 
lation of  An  Agreement  that  Plaintiff  Should  Have  a  Store 
Therein.  1 

T.  E.  C,  being  duly  sworn,  says :  I  am  an  architect  doing 
business  in  the  City  of  New  York  and  have  been  there  doing 
business  for  the  last years. 

In  the  month  of ,  19 — ,  at  the  request  of  the  plaintiff 

I  drew  plans  and  specifications  for  a  two-story  brick  building, 

with  cellar,  to  be  erected  on  the corner  of 

Street,  in  the  Borough  of ,  City  of ,  of  which 

land  the  plaintiff  told  me  he  had  a  lease  from  the 

Estate.     The  plaintiff  also  told  me  that  he  designed  to  occupy 

the  corner  store  in  the  cellar  for  his  business  as  a , 

and  the  plans  of  the  corner  store  and  cellar  were  specially  drawn 
by  me  under  instructions  from  the  plaintiff  so  as  to  meet  the 
requirements  of  his  business.  These  plans  were  filed  with  the 
Department  of  Buildings  and  duly  accepted  {Describing  store 
amd  cellar).     A  building  is  now  being  erected  on  said  land 

and  the  southerly  wall  of  said  building  on  the Street 

side  is  capped  and  about  level  with  the  grade  and  about  three- 
quarters  completed.  This  wall  is  built  solid  and  no  opening  is 
left  for  the  stairs  to  the  dellar  as  provided  for  by  my  plans ; 

1  From  Backes  v.  Curran,  69  App.  Div.  188;  74  Supp.  723;  in  which  the  in- 
junction was  upheld.  It  was  granted  on  this  affidavit,  with  other  affldar 
vits  and  ii.  verified  complaint.  The  complaint  stated,  in  effect,  that  the 
plaintiff  was  the  lessee. 
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and  the  cellar  as  now  constructed  had  no  opening  for  a  win- 
dow. 

I  have  examined  the  plans  filed  by  the  present  owner  with 
the  Building  Department  for  the  building  now  being  erected. 
Besides  the  difference  already  stated  by  me  in  the  wall  as  con- 
structed, the  present  plans  differ  in  other  respects  from  those 
filed  by  me  {Detailing  the  differences).  The  effect  of  hav- 
ing the  store  so  far  below  the  level  of  the  sidewalk  would  be 
to  make  it  very  dark,  in  my  opinion  totally  unfit  for  the  plain- 
tiff's business.  I  am  acquaiuted  with  the  present  store  oc- 
cupied by  the  plaintiff,  and  it  is  elaborately  and  expensively 
fitted  up. 

As  far  as  the  building  has  been  constructed,  it  is  being  con- 
structed in  accordance  with  the  plans  as  filed  by  the  present 
owner  and  not  according  to  the  plans  as  filed  by  me  (Detmling 
oth&r  differences). 


Form  No.  533. 

Affidavit,  Used  in  Opposition  to  Motion  for  Injunction.' 
(Code  Civ.  Pro.  §604.) 

P.  J.  M.,  being  duly  sworn,  says  that  he  is  the  defendant 
above  named  ;  that  he  has  read  the  complaint  herein,  and  the 
affidavits  thereto  annexecl  and  knows  the  contents  thereof ;  and 
that  hereto  annexed  is  the  answer  of  the  said  defendant  to  the 
said  complaint,  the  contents  of  which  answer  this  deponent  reit- 
erates with  like  force  and  effect,  as  if  the  same  were  herein 
again  fully  set  forth. 

Deponent  further  says,  that  S.  M.,  who  makes  an  affidavit 

herein  on  behalf  of  the  plaintiffs,  which  is  verified  the 

day  of ,  19 — ,  and  annexed  to  the  complaint,  is  the 

1  From  Youngs  v.  McDonald,  56  App.  Div.  14;  6Y  Supp.  375;  affi'd  166 
N.  Y.  639.  In  tliis  case,  the  plaintiff  obtained  a  preliminary  injuDction 
restraining  the  removal  by  the  defendant,  his  tenant,  of  various  fixtures 
which  the  defendant,  under  an  agreement,  had  put  in  the  leased  premises. 
The  defendant  sought  to  have  the  injunction  vacated,  alleging  that  the 
fixtures  were  his  property  and  that  he  could  remove  them  without  injury 
to  the  premises.  On  his  application,  the  defendant  used  this  afBdavit, 
with  aflfldavits  from  a  metal  worker,  a  carpenter  and  a  plumber,  all  of 
whom  asserted  that  the  fixtures  could  be  removed  without  injury  to  the 
premises.  On  the  trial,  the  complaint  was  dismissed.  The  defendant  re- 
covered on  the  injunction  undertaking. 
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same  person  who  succeeds  this  deponent  as  the  tenant  of  the 
plaintiffs  herein,  having  obtained  a  lease  from  said  plaintiff  for 

ten  years  from  the day  of ,  19 — ,  and  intends 

to  take  possession  thereof  and  occupy  the  said  premises,  now  oc- 
cupied by  this  deponent,  and  to  be  vacated  by  this  deponent 
on  or  about  the day  of ,  19 — . 

And  deponent  alleges  that  the  statement  in  said  affidavit 
of  said  M.,  that  this  deponent  stated  to  said  M. :  "  That  he 
(deponent)  was  going  to  take  said  fixtures  out  of  the  premises 
and  away,  as  the  landlord  had  not  used  him  right,"  is  abso- 
lutely false  and  untrue.  And  deponent  further  states  that  the 
said  M.  did  call  on  this  deponent  for  the  purpose  of  purchas- 
ing certain  goods  and  chattels  referred  to  in  the  schedule  an- 
nexed to  the  complaint  herein,  but  that  because  he  could  not 
get  them  for  his  price,  it  is  sought  to  obtain  the  said  property 
by  the  action  and  application  for  an  injunction  herein.  That 
the  deponent  did  state  to  said  M.,  and  now  repeats,  that  this 
deponent  had  paid  for  said  fixtures  and  fittings,  and  that  the 
same  were  the  sole  and  exclusive  property  of  this  deponent, 
and  that  deponent  would  rather  take  whatever  property  belongs 
to  him,  and  which  he  is  entitled  to  remove,  and  place  the  same 
in  storage,  than  sacrifice  the  same  by  accepting  less  than  what 
he  thinks  he  ought  to  get  for  them  second-handed. 

Deponent  further  says,  in  reply  to  the  affidavit  made  by  the 
attorney,  T.,  that  he  never  stated  to  said  T.  that  he  had  no 
money  and  was  living  on  credit  and  what  he  could  borrow, 
and  that  a  judgment  against  deponent  for  the  rents  would  be 
of  no  avail,  as  he  had  no  property ;  and  that  such  conversa- 
tion alleged  by  said  T.  as  having  been  had  with  deponent  is 
absolutely  false  and  untrue,  as  are  the  statements  of  said  T.  in 
his  affidavit  to  the  effect  that  the  goods,  chattels  and  personal 
property  sought  to  be  removed  by  deponent  from  the  premises 
set  forth  in  the  complaint  are  affixed  to  and  are  part  of  the 
realty  and  a  part  of  the  said  premises  occupied  by  this  deponent. 

Deponent  further  says  that  when  the  order  to  show  cause 
herein  containing  the  preliminary  injunction  was  served  on  him 
on  Wednesday,  he  had  a  talk  with  said  T.,  attorney  for  the 
plaintiffs  herein,  who  served  the  papers  on  him;  and  after 
learning  the  nature  of  the  papers,  deponent  informed  said  T. 
that  he  had  already  disconnected  the  toilets,  bathrooms  and 
marble  basins  which  he  had  placed  in  the  building  at  his  own 
expense,  and  offered  to  show  him  that  the  work  of  disconnec- 
tion was  done  without  any  injury  to  the  premises,  as  the  chat- 
tels were  detachable  by  means  of  what  is  known  as  a  union  or 
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coupling.  And  deponent  further  alleges  that  he  does  not  in- 
tend to  remoVe  the  floor  or  window  tiling  of  said  premises, 
but  simply  intends  to  remove  the  linoleum  upon  the  floor 
which  was  purchased  and  placed  there  by  deponent  at  his 
own  cost  and  expense ;  and  deponent  alleges  that  there  never 
was  any  wainscotijig  upon  the  said  premises,  and  consequently 
he  does  not  intend  to  and  could  not  remove  the  same ;  and 
deponent  also  alleges  that  he  does  not  intend  to  remove  any 
of  the  gas  pipes  or  any  of  the  plumbing  which  he  had  con- 
structed or  which  is  in  the  building  No.  —  Broadway,  but 
only  that  which  supplies  the  cooking  apparatus,  such  as  the 
gas  broiler,  plate  warmers  and  coffee  and  tea  urns  which  are 
detachable,  and  never  were  in  the  building  until  they  were 
placed  therein  by  deponent  especially  for  the  use  thereof  in 
his  business ;  nor  does  deponent  intend  to  remove  from  said 
premises  anything  except  that  which  is  detachable,  and  which 
was  placed  in  said  premises  by  said  deponent  at  his  own  expense, 
and  which  can  be  removed  without  injury  to  the  property 
of  said  plaintiffs.  And  deponent  does  not  intend  and  never 
did  intend  to  do  anything  otherwise  and  never  did  make 
any  threat,  as  alleged  in  the  complaint ;  and  deponent  alleges 
that  all  the  personal  property  in  the  said  building,  consisting 
of  chattels  and  otherwise,  is  very  valuable,  and  that  he  does 
not  intend  to  do  any  injury  to  the  said  building,  and  deponent 
pleads  that  he  can  respond  to  any  alleged  damages  which 
might  be  recovered  against  him,  but  that  deponei^t  will  be 
very  particular  not  to  cause  any  injury  to  the  property  of  the 
plaintiff  by  reason  of  his  removing  certain  goods  and  chattels, 
which  were  placed  therein  by  deponent  and  which  are  detach- 
able, and  that  the  only  chattels  and  personal  property  which 
he  intends  to  remove  are  such  as  he  is  entitled  to  remove  from 
said  premises,  as  the  said  chattels  and  personal  property  are 
each  and  all  the  sole  and  exclusive  property  of  this  deponent, 
having  been  placed  on  said  premises  by  deponent  and  at  his 
cost  and  expense,  and  with  the  knowledge  and  consent  of  the 
plaintiffs  herein,  and  with  the  knowledge  and  consent  of  said 
plaintiffs  that  when  deponent  would  remove  from  said  premises 
he  would  take  said  chattels  and  personal  property  with  him. 
And  deponent  further  alleges  that  when  he  purchased  the  said 
chattels,  and  they  were  placed  in  the  said  premises  of  depo- 
nent, which  are  used  as  a  restaurant,  they  were  placed  there 
with  the  intention  of  removing  them  at  the  expiration  of  the 
lease  of  said  premises,  and  so  that  the  said  property  could  be 
removed  without  injury  to  the  property ;  as  will  appear  by 


968       beadbury's  Lansing's  forms  and  practice. 

How  Obtained. 

affidavits  of  J.  C,  the  carpenter  and  cabinet  maker,  and  J.  M., 
the  plumber.  And  deponent  does  not  intend  to  remove  any- 
thing which  be  would  not  be  entitled  to  or  which  would  in- 
jure or  destroy  the  premises  of  the  plaintiffs ;  and  that  depo- 
nent verily  believes  that  the  application  for  the  injunction  is 
not  made  in  good  faith,  but  simply  to  force^this  deponent  into 
a  settlement  by  parting  with  the  chattels  and  property  to  the 
said  M.  at  a  sacrifice. 

And  deponent  alleges  that  as  to  the  affidavit  of  H.  Y.,  an- 
nexed to  the  complaint,  in  which  he  states  that  he  is  the  per- 
son who  verified  the  complaint  and  that  the  facts  therein  stated 
are  true  of  his  own  knowledge,  except  as  to  such  as  are  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  the 
sources  of  information  are  statements  and  communications 
made  to  him  by  his  attorney,  C.  E.  T.,  deponent  alleges  that 
the  statements  referred  to  in  the  affidavit  of  said  T.  are  untrue 
as  herein  above  shown,  and  that  the  deponent  verily  believes 
that  it  is  simply  an  endeavor  on  behalf  of  the  said  T.,  and  the 
said  M.,  also  nerein  above  referred  to,  who  succeeds  deponent 
as  tenant,  to  obtain  the  valuable  property  belonging  to  said 
deponent  for  nothing. 


Form  Wo.  524. 

Notice  of  Application  for  Injunction  to  Restrain  State  Officer  or 
Board  of  State  Officers  and  their  Employees  from  Performance 
of  a  Duty  Imposed  by  Statute  or  to  Prevent  the  Execution  of  a 
Statute. 

(Code  Civ.  Pro.  §605.) 

[Title  of  action.] 

SiK : — Take  notice,  that  an  application  will  be  made  in  the 
above-entitled  action  upon  [describing  motion  papers],  sit  a 

Term  of  the  Supreme  Court,  to  be  held  in  and  for 

the department,'  at ,  on  the  day 

of :,  19 — ,  at M.,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  injunction  restraining  you 
as  .[namvng  official  title  or  hoard]   and  your  employees  from 

1  This  motion  must  be  made  in  the  department  in  which  the  officer  or 
board  is  located,  or  the  duty  is  required  to  be  performed.  Code  Civ.  Pro. 
§'605,  amended  iby  L.  1895,  c.  946. 
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[stating  acts  sought  to  he prohihited'],  and  for  such  other  and 
further  relief  as  may  be  propei'. 
Dated ,  19—. 


To  E.  F.  [M.  N.  and  P.  Q.], 
[Official  title  or  name  of  hoard}. 


I.  J.,  Attorney  for  Plaintiff. 
[Office  address.} 


Form  No.  535. 

Notice  of  Application  for  Injunction  Order. 

(Code  Civ.  Pro.  §  609.) 

[Title  of  action.] 

SiE : — Take  notice,  that  upon  the  complaint  in  the  above- 
entitled  action,  and  upon  the  affidavits  [stating  hy  whom  made 
and  giving  the  dates  of  verification],  a  motion  will  be  made  at  a 

Term  of  the Court,  to  be  held  at , 

in  the  City  of ,  County  of ,  on  the 

day  of ,  19 — ,  at M.,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  injunction  order  re- 
straining the  defendant  and  his  agents  and  servants,  during 
the  pendency  of  said  action,  from  [stating  acts  sought  to  he  en- 
jomed],  and'  for  such  other  or  further  relief  as  may  be  proper, 
with  the  costs  of  this  motion. 

Dated  ,  19—. 

I.  J.,  Attorney  for  Plaintiff. 
[Office  address.} 

To  E.  F.,  Defendant  [or  G.  H.,  Defendant's  Attorney,  where 
one  has  ajppea/red}. 
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Form  No.  536. 

Order  to  Show  Cause,  Where  the  Acts  Complained  of  Are  Not  En- 
joined Temporarily. 

(Code  Civ.  Pro.  §609.) 

[At,  etG.,  as  for  court  order,  if  made  hy  the  eourt.'] 

[Title  of  action.] 

On  motion  of  I.  J.,  attorney  for  the  plaintiff,  it  is  hereby  or- 
dered, that  the  defendant,  C.  D.,  show  cause,  at [or  he- 
tore,  etc.],  [naming  term  of  court  or  other  time  and  place  of  ap- 
plication, and  to  whom  m.ade\  upon  the  [pleadings  and  proceed- 
ings in  the  above-entitled  action  and  upon  the]  affidavits  and 
papers  hereto  annexed,  why  the  said  defendant  and  his  agents 
and  servants  should  not  be  enjoined,  during^  the  pendency  of 
this  action,  from  [naming  acts  sought  to  le  enjoined'],  with  such 
other  and  further  relief  as  may  be  proper. 

And  it  is  further  ordered,  that  copies  of  this  order  and  of 
said  annexed  affidavits  and  papers  be  served  on  the  defendant 
and  on  his  attorney  [^where  one  has  appeared],  on  or  before  the 
day  of ,  19 — . 

Dated ,  19 —  [when  made  hy  judge]. 

A.  O.,  Justice  [or  Judge]  of  Court 

[or  T.  J., County  Judge] 

{where  made  hy  judge). 


Form  No.  537. 

Preliminary  Injunction  Order.^ 

(Code  Civ.  Pro.  §§  603,  604,  609.) 

At,  etc.,  as  for  court  order,  if  made  hy  the  court. 

[Title  of  Action.] 

It  appearing  from  the  complaint  that  the  plaintiff  is  entitled 
to  a  judgment  against  the  defendants  restraining  the  commis- 
sion of  certain  acts,  the  commission  of  which  during  the  pen- 
dency of  this  action  would  produce  injury  to  the  plaintiff,  and 
it  appearing  by  the  complaint  and  affidavits  that  the  defend- 

1  From  Treadioell  v.  United  Verde  Copper  Co.,  47  App.  T)iv.  613;  62  Supp. 
708;  in  -wliioli  the  injunction  was  upheld.  See  Form  No.  521  p.  957,  ante, 
for  the  affidavits  on  which  this  order  to  sh(>w  cause  was  obtained. 
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ants  during  the  pendency  of  this  action  are  doing  or  suffering 
to  be  done  or  are  threatening  to  do  certain  acts  in  violation  of 
the  plaintiff's  rights  respecting  the  subject  of  the  action  and 
tending  to  render  the  judgment  ineffectual,  and  it  further  ap- 
pearing as  grounds  for  an  injunction  therein  that  the  individ- 
ual defendants  are  directors  of  the  corporation  defendant  and 
that  some  of  them  are  a  reorganizing  committee  to  sell  the 
property  of  the  defendant  company  and  that  some  of  them 
with  others  are  directors  of  a  corporation  of  West  Virginia  or- 
ganized to  acquire  the  property  of  the  defendant  company  and 
that  these  persons  proposed  to  both  be  buyers  and  sellers  of 
the  said  property,  and  that  a  fair  sale  of  the  assets  of  said  de- 
fendant cannot  be  made  b}'  the  defendant  directors,  and  that  if 
they  should  sell  such  assets,  plaintiff  would  suffer  great  dam- 
age and  injury  which  would  be  irreparable,  and  it  appearing 
further  that  the  defendants  or  some  of  them  have  threatened  to 
wipe  out  plaintiff's  interests  as  a  stockholder  in  the  defendant's 
company  incase  he  should  not  join  in  the  said  proposed  plan  of 
reorganization  as  set  forth  in  the  annexed  affidavits,  and  it 
further  appearing  that  the  defendant,  W.  A.  C,  owns  most  of 
the  stock  of  the  defendant  company  and  dictates  its  policy 
and  that  the  said  persons  above  mentioned  will  follow  his  in- 
structions for  the  disposition  of  tlie  said  property  to  the  in- 
jury of  the  plaintiff  and  that  the  said  persons,  directors 
of  the  said  West  Virginia  corporation  and  the  said  reorganiz- 
ation committee,  will  follow  his  said  directions  to  the  injury 
of  the  plaintiff,  and  it  further  appearing  that  in  case  the  de- 
fendants are  permitted  to  sell  or  dispose  of  the  assets  of  the 
said  defendant  company,  the  plaintiff's  interests  as  a  stock- 
holder will  be  largely,  if  not  wholly,  wiped  out  to  his  injury  in 
the  sum  of  over dollars. 

Now  therefore  upon  reading  the  summons  and  the  said  com- 
plaint and  the  affidavits  of  the  plaintiff  and  of  C.  M.  D.,  veri- 
fied the day  of ,  19 — ,  and  the  plaintiff  hav- 
ing given  the  security  required  by  law,  it  is  on  motion  of 
1— ,  attorneys  for  the  plaintiff. 

[Here  add  the  order  to  show  cause  and  the  enjoining  part 
of  order,  as  to  which,  for  this  case,  see  form  No.  561  post?[ 
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Form  No.  538. 

Order  to  Show  Cause,  Containing  a  Preliminary  Injunction.* 

(Code  Civ.  Pro.  §603.) 

{Redtal  as  to  motion  papers,  etc.) 

Let  the  defendent  show  cause  {stating  when  a/nd  where), 
why  an  order  should  not  be  made,  in  form  and  subtance  ac- 
cording to  tlie  complaint,  enjoining  and  restraining  the  defend- 
ant, his  agents,  actors,  and  servants  and  employees,  during  the 
pendency  of  this  action,  from  producing,  performing,  represent- 
mg,  playing,  printing,  publishing,  selling,  copying  or  adapting, 
or  in  any  way  disposing  of  or  using,  or  causing  or  suffering  to  be 
produced,  performed,  represented,  played,  printed,  published, 
sold,  copied  or  adapted,  or  in  any  way  disposed  of  or  used,  or 
caused  or  suffered  to  be  produced,  performed  or  represented, 
played,  printed,  published,  sold,  copied  or  adapted,  or  in  any 
way  disposed  of  or  used,  the  dramatic  composition  or  comedy, 

entitled ,  either  in  whole  or  in  part,  or  any  copy  or 

imitation,  or  adaptation  or  arrangement  thereof,  or  of  any  part 
or  parts  thereof,  or  any  other  dramatic  composition  under  the 

said  title  of ,  and  why  the  plaintiff  should  not  have 

such  other  and  further  relief  as  may  be  just.  And  meanwhile, 
and  until  the  further  order  of  this  court,  let  the  defendant,  his 
agents,  actors,  servants  and  employees,  refrain  from  producing, 
performing,  representing  or  playing  the  dramatic  composition 

entitled ,  either  in  whole  or  in  part,  or  any  copy  or 

imitation,  or  adaptation  or  arrangement  thereof,  or  of  any  sub- 
stantial part,  or  parts  thereof,  or  any  other  dramatic  composi- 
tion, under  the  said  title  of . 


Form  No.  539. 

Clause  to  be  Inserted  in  Order  to  Show  Cause,  Giving  the  Plaintiff 
Leave  to  Serve  Additional  Papers.^ 

And  \ordered]  that  plaintiff  has  leave  to  serve  such  further 

>  From  Daly  v.  Amberg,  126  N.  ¥.  490,  in  Which,  it  is  held  that  certain 
agents  of  the  defendant  were  rightly  punished  for  disobeying  the  injunction 
order  granted.     Get  formal  parts  from  preceding  form. 

2  From  McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27,  in  which  the 
order  was  upheld. 
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and  additional  affidavit  and  other  papers  in  support  of  his 
motion  for  an  injunction  in  this  action  as  he  may  be  advised, 
on  or  before ,  19 — . 


Form  No.  530. 

Stipulation  for  the  Discontinuance  of  an  Action  for  an  Injunction, 
Without  Touching  the  Question  of  the  Plaintiff's  Right  to 
an  Inj  unction.  1 

It  is  hereby  consented  that  this  action  be  discontinued  with- 
out costs  to  either  party  as  against  the  other  and  an  order  to 
that  effect  be  entered  without  further  notice,  and  that  the  in- 

i"  unction  granted  herein  is  hereby  vacated  and  set  aside.  It 
»eing  understood  that  there  is  no  adjudication  on  the  question 
of  the  plaintiff's  right  to  the  injunction,  nor  of  any  of  the 
questions  involved  herein  as  to  what  is  personal  property  or 
what  formed  part  of  the  realty  or  the  ownership  thereto, 
and  that  this  discontinuance  is  without  prejudice  to  the  rights 
of  either  party  and  without  prejudice  to  defendant's  right  to 
bring  an  action  against  the  plaintiffs,  and  on  the  understanding 
given  herein  to  continue  the  injunction  to  establish  his  rights 
to  any  damages  claimed  by  him  by  reason  of  the  injunction 
granted  and  continued  herein. 


Art.  V.      THE   INJUNOTION    OBDEE.       EEQUI8ITES. 

FOEMS. 
NO.  PAOE. 

534.  Injunction  order  when  the  right  thereto  depends  upon  the 

nature  of  the  action 981. 

535.  Injunction  order  when  the  right  thereto  depends  upon  t  he  nature 

of  the  action.     Another  form.     Payment  of  bills  by  super- 
visors    981. 

536-563.     Keoitals,  in  orders,  of  acts  enjoined,  where  the  right  to  the 

order  depends  upon  the  nature  of  the  action 982-995. 

536.  Intimidating,  etc.,  by  labor  union 982. 

537.  Intimidating  by  labor  union.     Another  form 983. 

538.  Acts  of  the  police 884. 

539.  Nuisance.    Blasting ^84. 

540.  Violation  of  contract  creating  exclusive  agency 984. 

iFrora  Freifeia  v.  Sire,  96  App.  Div.  296;  89  Supp.  260.  Despite  this 
stipulation,  the  defendant  sought  to  hold  the  plaintife  liable  by  vn-tue  of 
the  undertaking  given  to  secure  the  preliminary  injunction.  The  stipu- 
lation was,  however,  held  a  bar. 
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NO.  PAGE. 

541.  Violation  of  contract.     Exclusive  right  to  sell  book 984. 

542.  Disclosure  of  secret  processes 985. 

543.  Contract  in  restraint  of  trade 986. 

544.  Contract  in  restraint  of  trade.     Another  form 986. 

545.  Contract  in  restraint  of  trade.     Another  form 986. 

546.  Contract  in  restraint  of  trade.     Another  form 987. 

547.  Trade  mark.     Unfair  trade 988. 

548.  Trade  mark  or  unfair  trade.     Another  form 988. 

549.  Trade  mark  or  unfair  trade.     Another  form 989. 

550.  Dissolution  agreement 990. 

551.  Dissolution  agreement.      Another  form 990. 

552.  Removal  of  advertising  signs  from  New  York  subway 991. 

553.  Erection  of  building 991. 

554.  Erection  of  building.     Another  form 991. 

555.  Construction  of  railroad 991. 

556.  Interference  with  construction  of  a  building 992. 

557.  Interference  with  another's  business,  under  claim  of  partner- 

ship    992. 

.558.     Conspiracy  to  injure  the  plaintiff's  business 993. 

559.  Expulsion   of    student 994. 

560.  Suspension  from  unincorporated  association 994. 

561.  Reorganizing  a  corporation 994, 

562.  Foreclosure  of  mortgage 995. 

563.  Disposal  of  stock,  or  voting  thereon 995. 

565.  Injunction  order  when  the  right  thereto  depends  upon  extrinsic 

facts.      General  form 996. 

566-575.     Recitals,  in  orders,  of  acts  enjoined,  when  right  depends  on 

extrinsic  facts 996-999. 

566.  Prosecution  of  an  action 996. 

567.  Prosecution  of  an  action.     Another  form 997. 

568.  Restraining  a  water  company  from  disconnecting  pipes 997. 

569.  Removal  of  fruit  stand 997. 

570.  Disposal  of  property 997. 

571.  Restraining  legal  proceedings,  in  action  to  dissolve  corporation  998. 

572.  Action  to  declare  bill  of  sale  collateral  to  a  debt 998. 

57.S.     Action  to  set  aside  a  transfer 998. 

574.  Assignee  disposing  of  proceeds  of  sale  of  stock  claimed  by  plain- 

tiff   999. 

575.  Disposal  of  property 999. 

577.  Injunction  to  restrain  state  oflBcer  or  state  board  or  his  or  their 

employees  from  performance  of  duty  imposed  by  statute  or 

to  prevent  the  execution  of  statute 1000. 

578.  Order  restraining  corporation  and  its  officers,  etc.,  from  exer- 

cising corporate  rights,  etc 1000. 
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NO.  PAGE. 

579.  Becital  in  order  enjoining  tliird  party  from  disposing  of  prop- 

erty in  supplementary  proceedings 1001. 

580.  Recital  in  order  enjoining  disposal  of  property  in  supplementary 

proceedings 1001. 

581.  Recital  in  order  enjoining  disposal  of  property  in  action  to  dis- 

solve a  corporation 1002. 

583.  Injunction  order  as  resettled  and  amended 1002. 

584.  Qualifying  clause  in  injunction  order 1003. 

588-599.     Recitals  of  acts  enjoined  by  permanent  injunctions.  .1004-1007. 

588.  Prosecuting  an  action  at  law 1004. 

589.  Forfeiture  of  stock  for  nonpayment  of  assessment 1004. 

590.  Trade-mark 1004. 

591.  Unfair  competition 1004. 

592.  Trade-mark  or  unfair  trade ! . . .  1005. 

593.  Trade-mark  or  unfair  trade.    Another  form 1005. 

594.  Trade-mark  or  unfair  trade.     Another  form 1006. 

595.  Restraint  of  trade 1006. 

596.  Underselling  a  book,  contrary  to  an  agreement 1006. 

597.  Nuisance.     Railroad  switch 1007. 

598.  Nuisance.     Another  form 1007. 

599.  Use  of  private  road 1007. 

1.  An  injunction  order  "should  show  upon  its  face  all 
those  things  which  it  is  necessary  for  the  defendant  to  know 
in  order  to  obey  it,  and  should  plainly  indicate  to  the  defend- 
ant specifically  all  the  acts  which  he  is  thereby  restrained  from 
doing  without  calling  upon  him  for  inferences,  or  any  conclu- 
sions only  to  be  arrived  at  by  a  more  or  less  uncertain  process 
of  reasoning,  and  about  which  the  parties  might  well  differ  in 
opinion  either  as  to  the  facts  or  law.  The  act  prohibited  must 
be  the  doing  of  some  tangible  or  distinct  thing  or  series  of 
things,  to  be  clearly  pointed  out  and  described.  An  in- 
junction should  not  in  general  terms  compel  a  party  to  observe 
a  certain  contract,  or  to  ascertain  what  custom  existed  among 
tanners  as  to  ranking  and  measuring  bark  some  nine  years  be- 
fore it  issued."  I/i/on  v.  Botohford,  25  Hun,  57.  It  should  in 
itself  contain  sufficient  to  apprise  the  party  what  he  is  restrained, 
from  doing  without  resorting  to  the  bill  on  file.  Sullivan  v. 
Judah,  4  Paige,  444.  Its  language  should  be  so  clear  that  an 
unlearned  man  can  understand  it  without  employing  counsel. 
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Laurie  v.  Lav/rie,  9  Paige,  234 ;  Moat  v.  Rolbem,  2  Edw.  Ch. 
188.  "  An  injunction  order  should  be  sufficiently  definite  and 
certain  in  stating  what  the  party  enjoined  must  do  or  refrain 
from  doing  so  that  it  will  not  be  necessary  for  the  party  en- 
joined, to  determine  at  his  peril  one  or  more  of  the  principal 
issues  to  be  tried  in  the  action  before  deciding  what,  if  anything, 
it  is  necessary  to  do  in  obedience  to  the  order."  'Keeseville  v. 
Zeeseville  El.  Co.,  59  App.  Div.  381 ;  69  Supp.  249.  An  order 
pendente  lite,  restraining  defendant  f i-om  "  selling  ....  land 
....  or  wood  .  .  .  .,  so  as  to  in  any  way  jeopardize  or  prevent 
the  complete  fulfillment  and  performance  of  the  contract," 
will  be  vacated,  for  it  does  not  "  define  specifically  what  the 
party  enjoined  must  not  do  or  must  do."  St.  Begis  Paper  Co. 
V.  Santa  Clara  Co.,  55  App.  Div.  225  ;  67  Supp.  149.  Where 
a  temporary  injunction  was  asked,  to  restrain  an  electric  com- 
pany from  using  a  certain  wing  dam  which,  the  plaintiff  con- 
tended, and  the  defendant  denied,  caused  the  water  to  flow 
back  on  the  plaintiff's  premises,  and  the  court  granted  an  in- 
junction restraining  the  company  from  causing  the  water  to 
be  backed  on  the  plaintiff's  water  wheels,  the  order  was  re- 
versed, for  it  was  held  that  it  involved  one  of  the  principal 
issues  for  determination  without  taking  further  means  for  de- 
termining preliminarily  the  controversy.  Keeseville  v.  Keese- 
ville  El.  Co.,  59  App.  Div.  881 ;  69  Supp.  249. 

The  order  should  describe  clearly  la/rtds  affected  Try  it.  Snyder 
V.  Canal  R.  Co.,  25  Hun,  563. 

Parties  may  agree  on  terms. — Parties  cannot  confer  jurisdic- 
tion, for  the  granting  of  an  injunction,  by  stipulation.  Daly 
V.  Smith,  38  Super.  Ot.  158  ;  49  How.  Pr.  150.  But  if  the 
jurisdiction  exists,  it  is  competent  for  the  parties  to  agree  on 
the  terms  of  restraint.     Id. 

2.  The  order  must  briefly  recite  the  grounds  for  the  in- 
junction— Code  Civ.  Pro.  §  610 ;  Meyer  v.  Moress,  106  App. 
Div.  556  ;  94  Supp.  771. 

£ut  an  omission  to  state  the  grounds  is  an  irregularity. 
Church  V.  Haeger,  33  Supp.  47.     And  it  will  be  disregarded 
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where  the  order  states  that  it  is  made  on  a  verified  complaint 
and  an  affidavit,  and  copies  of  these,  containing  the  grounds 
on  which  the  order  is  granted,  are  served  on  the  defend- 
ant. Id.  Such  failure  "  constitutes  only  an  irregularity  for 
which  the  injunction  order  may  be  set  aside,  and  if  no  sub- 
stantial right  of  the  defendant  has  been  violated,  the  defect 
may  be  disregarded  or  supplied  under  section  723."  Atlfintic 
<&  JPac.  Tel.  Co.  v.  B.  cb  O.  B.  Co.,  46  Super.  Ct.  3T7 ;  aff'd  87 
K  Y.  355. 

Merely  repeating  the  language  of  Code  Civ.  Pro.  §  603  does 
not  state  any  grounds  ;  specific  facts  should  be  given.  Hotch- 
hiss  V.  Hotchhiss,  2  Supp.  825. 

3.  Who  enjoined  by  order. — The  general  rule  is  that  a  pre- 
liminary injunction  is  authorized  against  the  defendant  only. 
Code  Civ.  Pro.  §  603  ;  Eigas  v.  Livingston,  178  N".  Y.  20 ; 
Walton  V.  Grand  Belt  Copper  Co.,  56  Hun,  211 ;  9  Supp.  375. 
But  persons  not  parties  may,  if  they  have  knowledge  of  the 
injunction,  be  bound,  provided  they  are  servants  or  agents  of 
the  defendant  or  act  in  collusion  or  combination  with  him. 
Such  as  the  employees  of  a  theater  manager.  Daly  v.  Am- 
herg,  126  N".  Y.  490.  Or  a  member  of  the  commop  council, 
where  the  injunction  is  issued  against  the  city,  aldermen  and 
commonalty.  People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y.  263. 
But  an  entire  stranger  to  an  injunction  is  not  bound.  People 
ex  rel.  Morris  v.  Randall,  73  N.  Y.  416.  Thus,  the  attorney 
for  the  trustee  of  one  H.  was  held  a  stranger  to  an  injunction 
restraining  H.,  his  servants,  agents  and  attorneys,  from  dis- 
posing of  H.'s  property ;  hence,  this  attorney  could  not  be 
punished  for  causing  a  fund  belonging  to  H.  to  be  transferred 
to  the  trustee,  although  all  knew  of  the  injunction.  Id. 
Similarly,  where  certain  officials  of  a  city  were  enjoined  from 
removing  a  fruit  stand,  which  the  landlord  had  sought  to  get 
rid  of,  this  landlord,  his  attorney  and  a  city  marshal  were  held 
wrongfully  punished  for  contempt,  for  removing  the  stand,  al- 
though they  were  notified  of  the  injunction ;  and  the  court  said 
they- were  not  guilty  "of  contempt,  but  liable  as  trespassers. 
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A  thief  might  have  come  along  in  the  night  and  stolen  the  plain- 
tiff's stand.  He  would  have  been  guilty  of  larceny,  but  not  of 
contempt  of  court."  Bigas  v.  Livingston,  178  N.  Y.  20.  An 
order  forbidding  a  railroad  "  from  causing  or  negligently  per- 
mitting "  a  culvert  to  be  constructed  has  no  application  to  the 
conduct  of  any  other  party  except  the  railroad  company.  Cor- 
winY.  Erie  R.  Co.,  84  App.  Div.  555  ;  82  Supp.  753  ;  aff'd,  with- 
out opinion,  178  N.  Y.  590.  Where  a  defendant  was  enjoined 
from  interfering  with  the  plaintiff's  hotel,  but  the  order  en- 
joined persons  not  made  parties  to  the  action,  but  alleged  in 
the  complaint  to  be  in  league  with  the  plaintiff,  from  prose- 
cuting any  claim  which  they  might  have  against  the  plaintiff 
or  her  hotel,  the  court  held  the  order  proper  as  to  the  defend- 
ant, but  it  struck  out  all  provisions  affecting  those  persons  who 
were  not  made  parties.     Marty  v.  Marty,  66  App.  Div.  527  ; 

73  Supp.  369.  Where  a  bank  was  enjoined,  under  Code  Civ. 
Pro.  §  2451,  from  paying  out  any  moneys  under  the  account 
name  of  R.  Strauss,  that  being  the  name  of  the  wife  of  the 
judgment  debtor,  the  bank,  it  was  held,  rightly  refused  to 
honor  a  check  which  the  wife  drew.  Strauss  v.  YovTcville 
Bk.,  32  Misc.  239  ;  65  Supp.  793.  An  injunction  contained 
in  an  order  appointing  a  receiver,  restraining  all  persons 
within  the  State  of  New  York  from  suing  the  corporation, 
for  which  the  receiver  had  been  appointed,  was  held  inop- 
erative as  against  a  Pennsylvania  bank.  Union  Nat.  Banik 
of  Lewisburg,  Pa.,  v.  Leary,  95  App.  Div.  381 ;  88  Supp.  652. 

4.  Conditions  in  order — The  order  may  be  granted  on 
terms  ;  e.  g.,  that  the  plaintiff  will  stipulate  to  consent  to 
an  immediate  appointment  of  a  referee,  to  go  to  trial  on 
ten  days'  notice,  and  then  to  proceed  with  reasonable  ra- 
pidity.    Hudson  River  Tel.  Co.  v.  Johnstown,  37  Misc.  41 ; 

74  Supp.  767. 

In  one  of  the  elevated  railroad  cases,  brought  for  the  im- 
pairment of  easements,  the  court,  having  determined  the 
plaintiff's  right  to  an  injunction  restraining  the  maintenance 
of  the  defendant's  railroad,  proceeded  to  couple  its  injunction 
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with  a  condition,  as  a  favor  to  the  defendant ;  namely,  that  if 
the  defendant  would  pay  the  plaintifif  a  certain  sum,  then  the 
operation  of  the  injunction  should  be  arrested.  "  There  was 
no  compulsion  upon  the  court  to  proffer  defendant  this  alter- 
native, but  it  would  have  satisfied  all  the  legal  exigencies  of 
the  action  by  the  issuance  of  an  absolute  injunction.  On  the 
other  hand,  defendant  is  under  no  obligation  to  accept  the 
alternative,  but  is  perfectly  free  to  reject  the  condition.  ..." 
"  Should  the  defendant  accept  the  offer  as  a  condition  of  es- 
cape from  the  injunction,  then,  by  all  authorities,  he  is  pre- 
cluded to  challenge  that  condition."  Lawrence  v.  Met.  El.  R. 
Co.,  12  Supp.  546  (a  number  of  cases  are  cited  in  the  opin- 
ion) ;  aff'd  126  N.  Y.  483. 

5.  Where  order  is  too  broad. — Frequently  the  courts  de- 
cide that  injunctive  relief  is  proper,  but  that  the  injunction 
given  is  too  broad.  In  such  cases  they  modify  the  injunction, 
and,  as  modified,  affirm  it.  "Where  the  scope  of  a  temporary 
injunction  was  inadvertently  extended  to  the  entire  State,  in- 
stead of  New  York  City,  the  party  enjoined  could  have  had 
this  correction  made  on  motion,  but  he  was  also  held  entitled 
to  have  it  made  on  an  appeal  he  took  from  the  order.  Ameri- 
can Ice  Co.  V.  Mechel,  109  App.  Div.  93  ;  95  Supp.  1060.  A 
preliminary  injunction,  restraining  the  defendant,  an  actress, 
from  giving  certain  imitations  on  the  stage,  during  the  pen- 
dency of  the  suit  and  until  the  further  order  of  the  court,  was 
held  too  broad,  and  was  modified  so  as  to  remain  in  force  un- 
til defendant's  contract  with  plaintiff,  a  theatrical  manager, 
expired.  Shubert  v.  Angeles,  80  App.  Div.  625  ;  80  Supp.  146. 
Where  a  defendant  union  was  enjoined  against  "  picketing  " 
and  "  boycotting,"  the  order  was  modified,  for  it  was  held 
that  there  might  be  "picketing"  and  "boycotting"  that 
would  be  within  the  law.  Mills  v.  U.  8.  Printing  Co.,  99 
App.  Div.  605  ;  91  Supp.  185.  Where  the  plaintiff  sought  to 
restrain  the  defendants  from  removing  any  part  of  the  build- 
ing of  which  she  leased  the  first  floor,  a  preliminary  injunc- 
tion was  continued  so  far  as  to  prohibit  the  removal  of  any 
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part  of  the  building  in  any  way  that  would  materially  inter- 
fere with  the  plaintiff's  beneficial  enjoyment  of  the  first  floor. 
HasMns  v.  Fuller  Co.,  36  Misc.  38  ;  72  Supp.  440.  "  Injunc- 
tions restraining  the  carrying  on  of  a  legitimate  and  lawful 
business  should  go  no  further  than  is  absolutely  necessary  to 
protect  the  rights  of  the  parties  seeking  such  injunction." 
Chamherlain  v.  Douglas,  24  App.  Div.  582  ;  48  Supp.  710. 
Thus,  absolutely  prohibiting  the  operation  of  a  planing  mill, 
where  the  plaintiff  only  desired  that  a  nuisance  in  its  opera- 
tion be  abated,  would  probably  be  going  too  far.  Id.  It 
would  seem  that  an  injunction  restraining  the  making  of  a 
pond  would  be  too  broad,  and  should  be  modified  so  as  to  re- 
strain the  making  of  a  pond  in  such  a  manner  that  it  would 
be  a  nuisance  to  the  plaintiff.  Adams  v.  Popham,  76  N.  Y. 
410. 

Color  of  package. — The  courts  will  not  as  a  rule  issue  an  or- 
der enjoining  the  use  of  a  package  of  a  peculiar  form  and  color 
alleged  to  constitute  a  trade-mark  where  it  is  not  distinguished 
by  symbols,  letters,  signs  or  some  mark  other  than  mere  color 
and  shape.    Fischer  v.  Blank,  138  N.  T.  244. 

6.  Literal  enforcement  of  order. — "Where  an  order  had 
enjoined  the  plaintiff  from  opening  letters  addressed  by  two 
certain  forms  of  address,  an  injunction  pendente  lite  was  up- 
held preventing  the  defendant,  a  corporation,  from  taking  any 
letters  except  such  as  bore  those  identical  forms  of  address. 
Kennedy  v.  Kennedy  Corp'n,  32  Misc.  480;  Q&  Supp.  225.  The 
original  injunction  was  modified  so  as  to  direct  the  appoint- 
ment of  a  receiver,  to  sort  the  mail.  Dr.  David  Kennedy 
Corp'n  V.  Kennedy,  165  N.  Y.  353. 
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Form  No.  534 

Injunction  Order  When  the  Right  Thereto  Depends  Upon  the  Na- 
ture of  the  Action.    General  Form. 

(Code  Civ.  Pro.  §§  603,  610.) 

[At,  etc.,  as  for  a  court  order  (where  made  hy  cmj/rf).'\ 

[Title  of  action.] 

It  appearing  from  the  complaint  in  this  action,  duly  verified, 
and  from  the  affidavits  of  C.  D.  and  E.  F.,  verified  respectively 

the  day  of ,   19 — ,  and  the day 

of ,  19 — ,  that  the  plaintiff  demands  and  is  entitled 

to  a  judgment  against  the  defendant,  restraining  the  com- 
mission \or  continuance]  of  an  act,  to  wit :  [here  recite  the  act 
to  he  prohibited'];  and  that  the  commission  [pr  continuance] 
of  such  act,  during  the  pendency  of  this  action,  would  pro- 
duce injury  to  the  plaintiff,  and  the  plaintiff  having  given  the 
undertaking  required  by  law  ; 

It  is  hereby  ordered  [or  I  do  hereby  order],  that  the  said 
defendant,  E.  L.,  and  his  agents,  attorneys,  servants  and  all 
others  acting  in  aid  or  assistance  of  him,  and  each  and  every 
of  them,  be  and  they  are  hereby  restrained,  prohibited  and 
enjoined,  under  the  penalties  by  law  prescribed,  from  *  \here 
insert  the  acts  prohibited'],  until  this  court  shall  have  made 
further  order  hereupon. 

Dated ,  19 —  [where  made  hy  judge]. 

A.  M.,  Judge  [or  Justice]  of Court 

[or  T.  J., County  Judge] 

{where  made  by  judge). 


Form  No.  535. 

Injunction  Order  When  the  Right  Thereto  Depends  Upon  the  Na- 
ture of  the  Action.  Another  Form.  Payment  of  Bills  by  Su- 
pervisors.' 

(Code  Civ.  Pro.  §  603.) 

It  appearing  to  my  satisfaction  by  the  complaint  herein, 
verified  the day  of \  19—,  supported  by  the 

1  From  Sogers  v.  Westchester  Supervisors,  77  App.  Div.  501 ;  78  Supp. 
1081 ;  in  which  the  injunction  was  upheld. 
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affidavit  of ,  verified  the day  of  ■ 


19 — ,  that  the  plaintiff  deinaTids  and  is  entitled  to  an  injunc- 
tion against  the  defendants  restraining  the  commission  of  tbe 
act  hereinafter  enjoined,  to  wit : 

The  payment  of  the  bills  of  publication  with  the  abstract 
of  accounts  furnished  by  the  town  auditors  during  the  year  19 — 
in  certain  newspapers  printed  in County  of  the  state- 
ment referred  to  in  Section  51  of  Chapter  686  of  the  Session 
Laws  of  New  York  for  the  year  19 —  otherwise  known  as 
the  County  Law,  and  that  the  commission  of  the  said  act  dur- 
ing the  pendency  of  this  action  would  produce  injury  to  the 

plaintiff  and  the  taxpayers  generally  of  said County, 

and  it  appearing  from  said  affidavit  that  the  defendants  during 
the  pendency  of  this  action  are  about  to  do  or  procure  or  suf- 
fer to  be  done  the  act  above  enjoined  in  violation  of  the  plain- 
tiff's rights  respecting  the  subject  of  the  action  and  tending  to 
render  the  judgment  ineffectual  by  paying  the  said  bill,  and 
the  plaintiff  having  duly  given  the  undertaking  required  by 

law.     Now  on  motion  of ,  attorney  for  the  plaintiff 

herein,  it  is 

Ordered  that  the  Board  of  Supervisors  of County 

and  each  and  every  member  thereof,  E.  E.  H.,  its  clerk  and 

F.  M.  C,  treasurer  of County,  be  and  they  hereby 

are  enjoined  and  restrained  until  the  further  order  of  the  court 
from  in  any  manner  paying,  causing  or  securing  to  be  paid, 
any  of  said  bills. 


Forms  Nos.  536  to  563. 

Recitals,!  in  Orders,  of  Acts  Enjoined  "Where  the  Right  to  the  Or- 
der Depends  Upon  the  Nature  of  the  Action.^ 

Form  JVo.  636.  IntimidaUng,  etc.,  by  Labor  Union.^  {Code 
Oa).  Pro.  §  603.)  That  the  A.  B.  Union,  its  each  and  every 
member,  said  defendants  and  each  of  them,  their  agents,  serv- 

1  For  the  form  of  an  injunction  order  containing  a  stay  of  proceedings, 
see  p.  478,  Vol.  I. 

"  This  collection  of  precedents  from  actual  litigations,  showing  acts  en- 
joined, covers  so  large  a  field  that  with  snch  variations  as  will  readily  be 
suggested,  it  will  furnish  forms  for  most  injunction  actions. 

3  From  People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463,  in  which  the  ap- 
peal was  in  contempt  proceedings,  the  order  apparently  not  being  ques- 
tioned. 
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ants,  representatives  and  coadjutors  and  all  persons  connected 
with  them  or  either  of  them,  be,  and  they  hereby  are,  enjoined 
and  restrained  from  assaulting,  menacing,  threatening  or  intimi- 
dating, whether  by  manner,  attitude,  speech,  numbers  or  other 
act  or  means,  the  men  and  workmen  in  plaintiffs'  employ,  or 
who  come  to  plaintiffs  for  employment,  and  from  interfering 
with  said  plaintiffs'  business  by  any  unlawful  means  for  the 
purpose  of  preventing  any  person  or  persons  who  now  are  or 
may  hereafter  be  in  plaintiffs'  employment  from  continuing 
therein,  or  who  being  desirous  of  entering  said  employment 
from  doing  so  or  continuing  therein. 

Form  iTo. '537.  Intinddating  'by  Labor  Union.  Another 
Form}  {Code  Ci/o.  Pro.  §  603.)  1.  From  advising  or  request- 
ing, whether  by  oral  communications,  by  letters,  or  by  printed 
circulars,  the  advertising  customers  of  this  plaintiff,  or  persons 
who  might  become  its  advertising  customers,  to  desist  or  re- 
frain from  advertising  in  its  said  newspapers  or  either  of  them, 
the  Sun  and  the  Evening  Sun. 

2.  From  resorting  to  any  species  of  threats,  intimidation, 
force  or  fraud,  to  accomplish  such  purpose,  or  procuring  other 
persons  so  to  do ;  from  preventing  or  attempting  to  prevent 
any  newsdealer,  newsboy,  newsman  or  news  woman  from  sell- 
ing the  said  nevrspapers  of  the  plaintiff,  the  Sun  and  the  Even- 
ing Sun. 

3.  From  resorting  to  any  species  of  threat,  intimidation, 
force  or  fraud  to  bring  about  such  results  ;   from  picketing  the 

establishment  of  this  plaintiff  at  No. Street  in  the 

Borough   of in  the  City  of or  any  of  the 

branch  offices  of  this  plaintiff  in  said  City  by  stationing  them- 
selves or  others  upon  or  along  the  streets  or  thoroughfares 
leading  to  its  various  places  of  business  for  the  purpose  of  in- 
tercepting its  employees  while  going  to  or  returning  from  its 
said  place  of  business,  and  by  intimidation,  threats,  force,  fraud 
or  defamatory  publications  inducing  or  procuring  them  to  quit 
the  emploj'ment  of  this  plaintiff,  or  from  resorting  to  the  like 
means  at  any  time  or  place,  or  under  any  other  circumstances 
to  induce,  procure  or  compel  the  employees  of  this  plaintiff  or 
any  of  them  to  quit  this  plaintiff's  employment. 

1  From  Sun  P.  ib  P.  Assn.  v.  Belaney,  48  App.  Div.  623;  62  Supp.  750; 
in  which  the  order  was  affirmed  after  being  modified  by  inserting  after  the 
word  "  requesting  "  in  the  first  paragraph,  the  words  "  in  such  manner  as 
to  express  or  imply  a  threat,  intimidation,  coercion  or  force,"  and  also  by 
inserting  the  same  words  after  the  word  "  prevent "  in  the  second  para- 
graph, and  also  by  striking  out  the  4th  paragraph  in  its  entirety. 
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4.  From  in  any  other  manner  or  by  any  other  means  interfer- 
ing with  the  property,  property  rights  or  business  of  the  plaintiff. 

Fm-m,  No.  538.  Acts  of  the  Police}  ( Code  Civ.  Pro.  §  603.) 
From  maintaining  such  alleged  post  within  said  plaintiff's 
place  of  business  and  upon  the  plaintiff's  premises,  occupied 

by  him  at  No. Street,  Borough  of ,  Citj'^ 

of ,  and  also  from  keeping,  stationing  and  maintain- 
ing within  said  plaintiff's  place  of  business  and  upon  plaintiff's 
premises  any  of  the  officers  under  his  command,  against  plain- 
tiff's will,  or  otherwise  continuing  to  oppress  the  plaintiff  and 
trespass  upon  the  said  premises  occupied  by  him. 

Form  No.  539.  Nuisance.  Blasting'}  {Code  Ci/o.  Pro. 
§  603.)  From  destroying,  injuring  or  demolishing  the  building 
known  as  No. Street  in  any  way,  and  from  blast- 
ing the  said  rock  adjacent  to  the  west  wall  thereof  in  such 
manner  as  to  endanger  the  said  premises  occupied  by  plaintiff 
or  the  walls  thereof. 

Form  No.  540.  Violation  of  Coni/ract  Creating  Exclusive 
Agency}  {Code  Civ.  Pro.  §  603.)  From  selling  or  delivering 
goods  of  his  manufacture,  or  in  any  way  attempting  to  sell  or 
deliver  such  goods^  to  any  persons,  Arms  or  corporations,  other 
than  the  plaintiff,  or  from  doing  any  other  acts  that  may  tend 
to  injure  the  plaintiff. 

Form  No.  541.  Violation  of  Ooni/r'act — Exclusive  Right  to 
Sell  Book}  {Code  Civ.  Pro.  §  603.)  From  manufacturing  or 
permitting  to  be  manufactured,  any  copies,  whether  completed 
or  partly  completed,  of  the  work  known  as  the  "  People's 
Cyclopedia  of  Universal  Knowledge,"  referred  to  in  the  said 
papers  or  by  whatsoever  other  name  the  said  work  may  be 
called,  for  or  on  account  of  the  said  defendant,  H.  W.  K.,  or 

1  From  Hale  v.  Burns,  101  App.  Div.  101;  91  Supp.  929;  in  which  the 
order  was  modified  by  striking  out  all  allegations  charging  the  defendant 
with  oppression,  and,  as  modified,  affirmed. 

2  From  Hill  v.  Schneider,  13  App.  Div.  299;  43  Supp.  1;  in  which  the  in- 
junction was  upheld. 

3  From  Cupples  Envelope  Co.  v.  Lackner,  99  App.  Div.  231;  90  Supp. 
954;  where,  however,  the  order  was  held  to  have  been  improperly  granted 
on  the  facts  of  that  case. 

4  From  Standard  Amer.  Publishing  Co.  v.  Methodist  Bk.  Concern,  33 
App.  Div.  409;  54  Supp.  55;  in  which  the  injunction  was  held  proper  as 
far  as  the  *.  That  part,  however,  after  the  *,  was  held  unauthorized 
because  too  broad. 
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his  servants,  agents  or  assignees,  or  persons  claiming  under 
him  directly  or  indirectly,  and  from  selling  or  delivering,  or 
permitting  to  be  sold  or  delivered,  any  copies  of  the  said  work, 
by  whatsoever  name  it  may  be  known,  to  the  said  defendant, 
H.  W.  K.,  his  agents,  servants  or  assigns,  or  to  any  other  per- 
son or  persons  other  than  this  plaintiff,  or  pursuant  to  subscrip- 
tions obtained  by  the  said  defendant.  The  Methodist  Book 
Concern,  through  canvassers  or  general  agents,  and  at  the  same 

prices  as  those  at  which  the  said  work  has,  prior  to , 

19^,  been  sold  by  the  said  Methodist  Book  Concern,*  and  that 
said  defendant,  H.  W.  K.,his  agents  and  servants,  are  likewise 
enjoined  and  restrained,  until  the  further  order  of  this  court, 
from  manufacturing  or  causing  to  be  manufactured,  or  from 
receiving,  selling  or  otherwise  disposing  of  any  copies  of  the 
said  work  in  any  manner  whatsoever. 

I^orm  JVo.  5i2.  Disclosure  of  8ecret  Processes}  {Code  Civ. 
Pro.  §  603.)  From  disclosing  to  any  person  or  persons  in- 
formation concerning  the  various  secret  processes  following, 
to  wit :  Mica  pulp,  gold  size,  mica  size,  and  other  sizes,  thin  en- 
velope gum,  moulding  gum,  thick  envelope  gum,  X  X  gum, 
label  gum,  flexible  glue  and  flour  paste,  which  are  articles 
mentioned  in  the  complaint  hereto  annexed,  and  which  were 
purchased  by  plaintiff  from  one  J.  B.  D. ;  from  disclosing  to 
any  person,  any  information  concerning  the  improvement  in 
the  above-mentioned  articles,  which  defendant  made  while  in 
the  plaintiff's  employ,  as  mentioned  in  the  complaint  hereto 
annexed,  and  also  the  process  for  making  a  long  size  to  mix 
with  gold  gum,  which  defendant  discovered  while  in  plaintiff's 
employ ;  and  also  from  disclosing  to  any  person  or  persons 
information  concerning  a  certain  size  called  gold  gum,  how  to 
color  micas,  how  to  make  a  certain  liquid  glue,  envelope  gum, 
rosin  size,  label  gum,  brick  solution,  a  wall-paper  size,  a  paper 
size,  a  grease-proof,  a  liquid  black,  a  brewer's  enamel,  a  leather- 
ette paper,  water-proof  for  shoe  blacking,  a  certain  kind  of 
leather  paste,  casein  paste,  and  a  certain  kind  of  thickening 
substance,  all  of  which  are  secret  processes  which  defendant 
learned  from  plaintiff's  employees  as  mentioned  in  the  com- 
plaint hereto  annexed. 

From  manufacturing,  or  in  any  way  aiding  in  the  manufac- 
ture of,  any  and  all  of  the  articles  above  mentioned. 

iFrom  National  Gum  and  Mica  Co.  v.  Braendlep,  27  A.  D.  219;  51  Supp. 
93;  in  which  it  was  held  that  the  plaintiff  was  entitled  to  such  an  injunc- 
tion. 

YOL.   II— 8 


986        Bradbury's  Lansing's  forms  and  practice. 

The  Injunction  Order.     Requisites. 

Form  No.hiZ.  Contract  in  Restraint  of  Trade}  {Code  Civ. 
Pro.  §  603.)  Ordered  that  the  defendants  herein  be,  and  they 
hereby  are,  restrained  and  enjoined,  during  the  pendency  of 
the  action  and  until  the  further  order  of  the  court,  from  con- 
tinuing in  the  employ  of  the  C.  D.  Company  in  the  business  of 
selling  ice  within  thecorporate  limits  of  the  State  of  IS'ew  York 
and  from  soliciting  customers  therefor,  and  from  engaging, 
directly  or  indirectly,  in  the  business  of  selling  ice  at  retail  or 
wholesale  as  principal,  agent,  servant,  employee  or  otherwise, 
in  the  city  of  E"ew  York,  or  soliciting  or  attempting  to  solicit 
customers  or  orders  for  another  without  the  written  consent 
of  the  plaintiff. 

Form  No.  544.  Contract  in  Restraint  of  Trade.  Another 
Form?  {Code  Civ.  Pro.  %  603.)  From  in  any  manner  enter- 
ing into  competition  with  the  plaintifif  ....  or  engaging  in 
the  milk  business,  directly  or  indirectly,  in  the  district  or 
territory  of  Greater  New  York,  either  as  principal  or  agent, 
or  in  any  form  or  manner  doing  or  becoming  interested,  di- 
rectly or  indirectly,  in  any  milk  business  other  than  that  of 
the  plaintifif. 

From  in  any  manner  injuring,  impairing  or  destroying  the 
good  will  transferred  from  said  defendant  to  the  plaintiff. 

From  either  personally  or  by  agent,  servant  or  employee 
soliciting  or  interfering  with  any  of  the  customers  transferred 
from  this  defendant  to  the  plaintifif. 

Form  JVo.  545.  Contract  in  Resl/raint  of  Trade.  Another 
Form?  {Code  Civ.  Pro.  %  603.)  From  engaging,  or  in  any 
manner  being  interested,  directly  or  indirectly,  for  them- 
selves or  for  others,  in  the  City  of  New  York,  or  in,  or  in 
the  immediate  vicinity  of,  any  territory  on  or  prior  to  the 

day  of ,  19 — ,  dealt  in  or  operated  in  by 

the Fish  Company  or  the  defendant  S.,  or  the  agents 

or  employees  of  the Fish  Company,  in  catching,  buy- 

iFrom  American  Ice  Co.  v.  Meckel,  109  App.  Div.  93;  95  Supp.  1060; 
in  wliicli  the  order  was  affirmed,  after  being  modified  by  limiting  its  scope 
to  the  City  of  New  York. 

2  From  Mutual  Milk  &  Cream  Co.  v.  Tietjen,  "73  App.  Div.  532;  77  Supp. 
287;  in  which  the  appeal  was  on  the  question  whetlier  the  defendant  vio- 
lated the  order  by  acting  as  his  brother's  milk-wagon  driver.  The  court 
seemed  to  think  it  no  violation,  and,  at  any  rate,  only  a  technical  contempt. 

3  From  Booth  <fe  Co.  v.  Seibold,  37  Misc.  101;  74  Supp.  776;  in  which  the 
injunction  was  upheld  as  to  the  two  principal  defendants,  although  modi- 
fied as  to  certain  others.     A  permanent  injunction  was  granted  later. 
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mg,  selling,  handling  or  dealing  in  any  kind  of  fish,  or  other 
salt  or  fresh  water  products,  the  storage  thereof,  the  manu- 
facture of,  or  dealing  in  any  manner  in,  fish  products;  and 
from  engaging  in,  or  in  any  manner  being  interested  in,  as 
aforesaid,  any  other  kind  or  character  of  business  the  same 

as,  or  like,  that  conducted  and  carried  on  by  the  

Fish  Company,  on  and  prior  to  the day  of , 

19 — ,  or  by  its  officers,  agents,  employees  or  assigns ;  and 
from  soliciting  or  inviting  other  persons  to  buy  from  or  sell 
to  or  otherwise  deal  with  them  or  either  of  them ;  and  from 

interfering  with  the  business  formerly  of  the  Fish 

Company  and  by  it  sold,  assigned  and  transferred  to  "W".  Y.  B., 
its  good  will,  its  trade  or  its  customers ;  and  from  coming  in 
competition  with  the  plaintiff's  business  in  the  City  of  New 
York  or  the  territory  aforesaid ;  and  from  interfering  in  any 
other  way,  directly  or  indirectly,  with  the  said  trade  or  busi- 
ness ;  and  from  doing  any  act  prejudicial  to  the  same  or  any  part 
thereof ;  and  from  enticing  from  the  service  of  the  plaintiff, 
or  otherwise  interfering  with,  the  persons  employed  therein  ; 
and  from  using  their  aid  or  influence  in  regard  to  the  plaintiff's 
said  trade  or  business  otherwise  than  for  the  promotion  and 
advancement  of  the  same. 

Form  No.  546.  Contract  in  Restraint  of  Trade.  Another 
Form.^  {Code  Civ.  Pro.  §  603.)  From  at  any  time  hereafter, 
directly  or  indirectly,  engaging  in  or  becoming  associated  with 
any  business  of  manufacturing,  buying,  selling  or  dealing  in 
wall-paper,  decorations,  furnishings,  or  mercnandise  of  like 
character  other  than  that  of  the  plaintiff,  as  principal,  agent 
or  employee,  or  in  any  other  relation  or  capacity,  or  as  stock- 
holder, director,  trustee,  agent,  officer  or  employee  of  any  cor- 
poration other  than  the  plaintiff,  engaged  in  the  business  of 
manufacturing,  buyingj. selling  or  dealing  in  wall  paper,  deco- 
rations, furnishings,  or  in  any  similar  business  in  any  State  or 
Territory  in  the  United  States  east,  northeast,  south  or  south- 
east of  the  State  of  Washington. 

From,  directly  or  indirectly,  using,  selling  or  disposing  of,  or 
permitting  the  use,  sale  or  disposition  of,  the  printing  machines, 
or  parts  thereof,  manufactured  by  the  B.  Needle  Works,  from 
or  cast  wholly  or  partly  from  castings,  patterns,  tracings  or 
designs  of  parts  of  a  printing  machine  taken  from  the  plain- 
tiff's factory  on  or  about  the day  of — ,  19 — . 

1  From  National  Wall  Paper  Go.  v.  Hobbs,  90  Hun,  288;  35  Snpp.  932; 
in  which  the  order  was  upheld. 
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From  soliciting  the  service  or  employment  of  any  of  the 
plaintiff's  employees  at  the  factory  of  B.  S.  H.  &  Co.,  and  from 
negotiating  with  any  such  employees  for  service  elsewhere,  or 
from  inducing  or  attempting  to  induce  any  such  employees  to 
abandon  the  plaintiff's  employ,  or  from  doing  or  suffering  any 
act  with  respect  to  said  business  or  the  employees  thereof  to 
the  injury  of  the  good  will  thereof. 

Form  No.  547.  Trade-Marh  or  Unfair  Trade}  {Code  Cvo. 
Pro.  §  603.)  From  making  use,  in  connection  with  the  sale  of 
tea  not  of  plaintiffs'  selection  and  importation,  of  the  wrappers 
designated  respectively  "Plaintiffs'  Exhibit  E,"  and  "Plain- 
tiffs' Exhibit  C,"  and  any  imitation  of  the  wrapper  designated 
"Plaintiffs'  Exhibit  A,"  and  from  making  use  of  the  label 
marked  "  Plaintiffs'  Exhibit  E,"  and  from  making  use  of  any 
imitation  of  the  label  marked  "  Plaintiffs'  Exhibit  D,"  and  from 
making  any  use  of  the  label  marked  "  Plaintiffs'  Exhibit  G," 
and  from  making  use  of  any  imitation  of  the  label  marked 
"Plaintiffs'  Exhibit  F,"  and  from  making  use  of  the  label 
marked  "  Plaintiffs'  Exhibit  I,"  and  from  making  use  of  any 
imitation  of  the  label  marked  "  Plaintiffs'  Exhibit  H,"  and 
from  making  use  to  inclose  tea  not  selected  by  plaintiffs  of  any 
wrapper  or  label  to  form  a  package  or  packages  like  those  here- 
inbefore described  as  being  used  by  the  defendant,  or  any  imi- 
tation of  plaintiffs'  form  of  package,  hereinbefore  described, 
and  from  making  use  as  a  name  or  in  connection  with  the  sale 

of  tea  not  selected  by  plaintiffs  of  the  designation  " 

Package  Tea,"  or  any  label  or  wrapper  which  when  used  shall 
give  to  such  tea  an  appearance  substantially  the  same  as  that 
of  plaintiffs'  tea. 

Form  Wo.  548.  Trade-Mark  or  Unfair  Trade.  Another 
Form?  {Code  Civ.  Fro.  §  603.)  From  in  any  manner  using 
the  words  " Oil "  or  the  word  " "  as  a  desig- 

^  From  Fischer  v.  Blank,  138  N.  T.  244.  The  complainant  was  held  en- 
titled to  injunctive  relief,  but  the  court  directed  this  order  to  be  modified, 

deeming  it  too  broad.     The  court  said  the  term  " Package  Tea," 

embodying  merely  the  name  of  a  color,  was  not  distinctive  enough  for  the 
plaintiffs  to  have  an  exclusive  riglit  to  it,  but  "  the  use  of  such  a  name  in 
connection  with  the  particular  form,  style,  color  and  embellishment  of  pack- 
age set  out  in  the  complaint  and  findings,  might  properly  be  restrained." 

2  From  Omega  Oil  Co.  v.  Weschler,  35  Misc.  441;  71  Supp.  983;  aff'd  68 
App.  Div.  638;  74  Supp.  1140.  In  this  case,  the  order  was  upheld  after 
being  modified  so  as  to  strike  out  the  part  enjoining  the  mere  use  of  the 
color  green  in  the  soap  or  on  the  wrapper  or  box. 
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nation  of  any  soap  or  other  product  manufactured,  sdld  or 
dealt  in  by  them  or  either  of  them,  either  in  their  individual 

names  or  under  the  name  of  The Soap  Company, 

or  otherwise  ;  from  advertising  or  representing  that  the  soap 

manufactured  by  them  is  composed  of Oil  as  one  of 

its  constituents,  or  as  possessing  any  of  the  qualities  or  virtues 
of •  Oil ;  from  making  or  vending  any  soap  of  a  green- 
ish color  and  placing  thereon  the  words  " Oil "  or 

the  word   " ; "  from  selling  or  exposing  for  sale 

any  soap  wrapped  in  green  paper,  or  having  thereon  in  any 

form  a  label  containing  the  words  " Oil "  or  the 

word  " ; "  and  from  selling  or  exposing  any  soap 

packed  in  a  green  box  or  package,  or  in  any  box  or  package, 
upon  which  appear  the  words  " Oil "  or  the  word 


Unfair  Trade.  Another  Form.^  {Code  Civ.  Pro.  §603.) 
From  advertising  in  the  newspapers,  or  otherwise,  in  any 
way  representing  that  the  underwear  sold  by  him,  containing 
an  admixture  of  cotton,  is  "  Jaeger  Underwear,"  or  "  Dr. 
Jaeger's  Underwear,"  and  from  so  using  the  words  "  Jaeger  " 
or  "  Dr.  Jaeger,"  in  connection  with  the  word  "  Genuine,"  or 
any  other  word  or  words,  and  from  advertising  or  representing 
his  said  underwear  by  any  designation  containing  the  words 
"  Jaeger  "  or  "  Dr.  Jaeger,"  alone  or  in  combination  with  other 
words. 

Form  No.  549.  Trade-Marh  or  Unfair  Trade.  Another 
Form?    {Code  Civ.  Pro.  §603.)     From  using  the  name,  "The 

1  From  Dr.  Jaeger'' s  Sanitary  Woolen  System  Co.  v.  Le  Boutillieri  5  Misc. 
78;  24  Supp.  890;  in  wtiioli  the  above  order  was  held  proper. 

'■'From  Brown  v.  Braunstein,  86  App.  Div.  499;  83  Supp.  798;  in  wliich 
the  appeal  was  on  proceedings  to  punish  for  contempt.  A  permanent  in- 
junction was  later  granted,  as  follows  (See  Brown  v.  Braunstein,  83 
Supp.  1096) : 

From  using  or  doing  business  under  the  name  of  the  B.  G.  G.  Manu- 
facturing Co.  or  tlie  B.  G.  Novelty  Co.,  or  any  similar  name,  calculated  to 
deceive  or  confuse  the  customers  of  these  plaintiffs;  from  using  any  de- 
signs, patterns,  models,  photographs,  blue-prints,  catalogues  or  copies 
thereof,  belonging  to  these  plaintiffs,  or  used  by  them  in  their  business; 
from  sending  out  such  circulars  as  are  annexed  to  the  complaint  herein, 
or  similar  circulars,  calculated  to  deceive  the  customers  of  these  plaintiffs; 
from  appropriating  or  using  the  system  of  numbers  (described  in  the  com- 
plaint and  in  the  annexed  circular  of  the  defendants)  devised  by  these 
plaintiffs  exclusively  for  the  conduct  of  their  business  with  their  cus- 
tomers; and  also  from  using  any  similar  number  or  numbers  based  upon 
such  numbers  or. the  system  of  numbers  and  samples  devised  by  these 
plaintiffs;  and  from  using  business  and  advertising  signs,  symbols,  letter-. 
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B.  G.  G.  Manufacturing  Co.",  or  other  name  similar  to  that  in 
use  by  the  plaintiffs. 

From  using  the  designs,  patterns,  photographs,  etc.,  of  the 
plaintiffs. 

From  using  the  numbers  devised  by  the  plaintiffs  to  facili- 
tate their  business  with  customers  set  forth  in  the  complaint, 
or  any  similar  numbers  based  on  such  numbers,  or  upon  the 
system  devised  by  these  plaintiffs  as  aforesaid. 

Form,  No.  550.  Dissolution  Agreement.^  {Code  Cim.  Pro. 
%  603.)  It  is  ordered,  that  during  the  pendency  of  this  action 
and  until  the  further  order  of  the  court  herein,  the  said  defend- 
ant, S.  S.,  be  and  he  hereby  is  enjoined  and  restrained  from  aid- 
ing and  assisting  the  defendant,  M.  S.,  in  carrying  on  the  busi- 
ness now  or  hereafter  to  be  carried  on  by  the  said  defendant, 

M.  S.,  in  the  City  of or  elsewhere,  with  the  business 

experience,  advice  and  judgment  of  the  said  defendant,  S.  S.,  or 
from  directly  or  indirectly  assisting  the  said  defendant,  M.  S., 
in  the  conduct  of  the  said  business  so  carried  on  by  him,  or  to 
be  carried  on  by  him  as  aforesaid ;  but  this  order  is  not  to  be 
construed  as  enjoining  and  restraining  the  said  defendant,  S.  S., 
from  loaning  money  to  the  defendant,  M.  S.,  to  be  used  in  the 
conduct  of  his  said  business,  nor  the  said  defendant,  M.  S., 
from  receiving  the  same. 

The  grounds  of  this  injunction  order  are  that  the  defendant, 
S.  S.,  entered  into  an  agreement  with  the  plaintiff  that  he 
would  not,  directly  or  indirectly,  engage  in  a  similar  business 
to  that  formerly  carried  on  by  the  firm  of  S.  &  S.,  in  any  place 
within  the  State  of  l!^ew  York,  where  the  said  firm  had  its 

stores  on  the day  of ,  19 — ,  while  the  said 

plaintiff  remained  the  owner  thereof. 

Form  No.  551.  Dissolution  Agreement.  Another  Form? 
{Civ.  Code  Fro.  §  603.)     From  using  the  name  "  The 

paper,  notices,  envelopes  and  all  other  ■writings  containing  the  name  of 
the  B.  G.  Novelty  Co.  or  the  B.  G.  G.  Manufacturing  Co.,  or  any  simile 
name  calculated  to  deceive  or  confuse  the  customers  of  these  plaintiffs;, 
that  the  said  defendants  turn  over  to  these  plaintiffs,  at  their  place  of 

business.  No. Street,  City  of ,  State  of , 

all  letters  received  by  them,  or  their  agents,  attorneys,  and  servants,  and 
addressed  to  the  B.  G.  Novelty  Co.  or  the  B.  G.  G.  Manufacturing  Co.  or 
the  B.  G.  Co.,  or  any  similar  address  containing  the  words  "  B.  G." 

1  In  Salzman  v.  Siegelman,  102  App.  Div.  406;  92  Supp.  844;  this  was 
upheld. 

2  From  Steivfeld  v.  Natl.  Shirt  Waist  Co.,  99  App.  Div.  286;  90  Supp: 
964;   in  vehioh  the  order  was  upheld. 
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Shirt  "Waist  Co. ; "  from  purchasing  or  attempting" to  purchase 
goods,  wares  and  merchandise  under  the  name  or  on  the  credit 

of  the Shirt  Waist  Co.  ;  from  selling  or  offering  for 

sale  any  goods,  -wares  and  merchandise  under  the  name  "  The 

Shirt  Waist  Co. ;  "  from  exposing  to  the  public  any 

and  all  signs  and  cards,  and  from  advertising  or  offering  any 

written  or  printed  matter  containing  the  name  "  The 

Shirt  Waist  Co. ;  "  and  from  signing  the  name  "  The 

Shirt  Waist  Co.,"  to  any  letter,  bill,  contract,  receipt,  check, 
note,  draft,  bill  of  exchange  or  other  paper  writings. 

Form  No.  552.  Removal  of  Advertising  Signs  from  New 
York  Subway.^  {Code  Civ.  Pro.  §603.)  From  removing  or 
interfering  with  the  advertising  signs,  news  stands  and  auto- 
matic vending  and  weighing  machines,  or  any  of  them,  in  the 
stations  of  the  rapid  transit  railroad  operated  by  the  plaintiff. 

Form  No.  553.  Erection  of  Building?  ( Code  Civ.  Pro. 
§  603.)     From  erecting  a  building  on  certain  premises  on  the 

corner  of Street  in ,  Borough  of 

'—,  City  of ,  otherwise  than  in   accordance 

with  the  plans  and  specifications  made  for  the  plaintiff  by  one 
T.  R.  C,  architect. 

Form  No.  554.  ErecUon  of  Building.  Another  Form? 
(Code  Gim.  Pr^o.  §603:)  From  enlarging,  extending  or  increas- 
ing its Depot,  and  from  constructing  or  using  addi- 
tional switches,  turnouts  or  tracks  in  the . 

Form  No.  555.     Construction    of  Pail/road.'^    {Code  Civ. 

1  See  Interborough  R.  T.  Co.  v.  N.  Y.,  4n  Misc.  221;  95  Supp.  886;  in 
which  a  temporary  injunction  was  granted. 

2  From  Backes  v.  Curran,  69  App.  Div.  188;  74  Supp.  723;  in  which  the 
injunction  was  upheld. 

3  Upheld  in  Diocese  of  Buffalo  v.  N.  T.  C,  etc.,  R.  Co.,  66  App.  Div. 
622;  72  Supp.  671. 

4  From  Beekman  v.  Third  Ave.  E.  Co.,  13  App.  Div.  279;  43  Supp.  174; 
aff'd  153  N.  Y.  144  ;  in  which  the  above  order  was  affirmed,  after  being 

.modified  so  as  to  read  as  follows: 

From  constructing  or  attempting  to  construct  a  railroad  upon  that  por- 
tion of  the  Kingsbridge  road  lying  north  of  the  southerly  side  of  181st 
Street  and  south  of  the  northerly  line  of  182d  Street,  and  from  tearing  up 
or  in  any  way  interfering  with  the  surface  of  the  said  portion  of  the  said 
Kingsbridge  road. 
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Pro.  §  603.) "  From  constructing  or  attempting  to  construct 
any  railroad  on  the  Kingsbridge  road  north  of  ITSth  Street,  in 
the  City  of  New  York,  and  from  tearing  up  or  in  any  way 
interfering  with  any  portion  of  the  surface  of  the  said  road 
north  of  178th  St. 

Form  No.  556.  Interference  with  Const/ruGtion  of  a  Btdld- 
ing^  {Code  Civ.  Pro.  §603.)  From  interfering  with  the 
plaintiff  in  the  construction  of  the  buildings  proposed  to  be 
erected  by  the  plaintiff  on  the  premises  known  as  Nos.  — 

to Street,  in  the  Borough. of and  City 

of ,  in  accordance  with  the  plans  and  specifications 

filed  by  the  plaintiff  with  the  Building  Department  for  the 

Boroughs  of and of  the  City  of ; — , 

on ,  19 — ,  and  duly  approved  by  the  said  Building 

Department  of  the  Boroughs  of and of  the 

City  of ,  or  the  then  Commissioner  of  Buildings,  on 

,  19 — ,  provided  that  the  said  buildings  are  built  by 

the  plaintiff  in  accordance  with  the  laws  in  for'ce  prior  to  the 

day  of ,  19 — ,  and  in  accordance  with  said 

plans  and  specifications  so  filed  and  approved  as  aforesaid. 

From  enforcing  any  of  the  provisions  of  chapters  334  and 
555  of  the  Laws  of  1901,  as  against  this  plaintiff,  and  from 
enforcing  or  causing  to  be  enforced  the  violation  filed  against 
the  plaintiff  and  the  said  buildings  in  the  office  of  the  Bureau 

of  Buildings  for  the  Borough  of and  City  of , 

on  or  about  the day  of ,  19 — . 

Form  No.  557.  Interference  with  Another'' s  Business,  Under 
Claim  of  Partnership?  {Code  Civ.  Pro.  ^  GOB.)  From  in  any 
manner  interfering  or  acting  any  longer  as  the  manager  of  the 

Hotel  ,  Nos. Street,  City, 

Borough  of ,  and  from  in  any  manner  interfering 

with  the  management  thereof  or  with  the  employees  in  said 
business,  or  from  in  any  manner  using  or  diverting  any  of 
the  property  in  said  hotel,  or  from  paying  out  any  of  the 
proceeds  of  said  business,  or  from  receiving  any  of  the  moneys 

»From  Seagrist  v.  Stewart,  78  App.  Div.  631;  79  Supp.  1105;  in  which 
the  order  was  modified  so  as  to  avoid  the  possibility  of  its  preventing  the  , 
defendants  from  enforcing  any  of  the  provisions  of  the  Tenement  House 
Act  which  applied  to  tenements  existing  or  those  in  process  of  construction 
prior  to  the  enactments  of  1901,  and  as  modified  upheld. 

2  From  Marty  v.  Marty,  66  App.  Div.  527;  73  Supp.  369;  in  which  the 
order  was  upheld  except  for  the  paragraph  in  parentheses. 
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of  said  business,  or  from  living  and  residing  in  said  hotel  or 
entering  upon  the  said  premises  except  as  a  transient  guest,  or 
from  selling,  transferring,  mortgaging,  incumbering  or  dispos- 
ing of  the  lease  and  license  of  said  hotel,  or  from  asking,  de- 
manding, receiving  or  accepting  from  the  postal  authorities  of 
the  United  States  any  letters  addressed  to  the  plaintiff  or  the 

Hotel    ,    or   from   using    the   trade-mark   "  Hotel 

"  in  any  manner  or  form  whatsoever,  or  from  selling, 

assigning,  transferring,  pledging  or  otherwise  disposing  of  any 
of  his  property  acquired  through  his  connection  with  the  Hotel 

,  or  from  confessing  judgment  to  any  person  or  persons 

as  an  alleged  copartner  of  the  plaintiff  or  with  a  view  of  giv- 
ing preference  to  any  persons  over  this  plaintiff,  or  from  in 
any  way  interfering  with  or  from  removing  any  of  the  prop- 
erty of  the  Hotel ,  or  in  any  way  interfering  with 

the  plaintiff  or  her  agents  or  servants  and  employees  individ- 
ually and  as  receiver  of  the  Hotel in  the  peaceable 

enjoyment  and  possession  thereof,  or  from  circulating  any  re- 
ports detrimental  to  said  hotel. 

(Paragraph  enjoining  certain  persons  not  parties  to  the 
action  from  instituting  suits,  which  pa/ragraph  was  held  xm- 
authorized). 

It  is  further  ordered,  that  the  Sheriff  of  the  County  of 

-,  be  and  he  is  hereby  stayed  and  restrained  from  inter- 
fering with  the  business  carried  on  and  conducted  at  ]^os.  — 
Street,  Borough  of ,  City  of 


known  as  the  Hotel ,  and  from  in  any  manner  levy- 
ing upon,  removing,  selling  or  disposing  of  any  of  the  prop- 
erty contained    in   premises    Nos.   —  —   Street, 

Borough  of ,  City  of ,  known  as  the  Hotel 

'■ Eestaurant  and  Caf^,  or  in  any  manner  interfering 

with  the  same,  until  after  the  final  hearing  and  determination 
of  this  action.  . 


Form  No.  558.  Conspiracy  to  Irmv/re  the  Plaintiffs  Busi- 
ness.^ {Code  Cim.  Pro.  §603.)  From  keeping  or  in  any 
manner  using  the  copies  of  lists  and  records  of  the  customers 
and  patrons  above  named,  either  in  whole  or  in  part,  and  from 
using  in  any  way  the  information  or  any  part  of  the  informa- 

*.From  Morris  JSurop.  &  Amer.  Ex.  Co.  v.  Merchants  Europ.  Ex.  Co.,  67 
App.  Div.  616;  73  Supp.  538;  in  which  the  injunction  was  upheld,  after 
being  resettled  by  striking  out  the  provision  with  reference  to  the  deliv- 
ery of  the  lists. 
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tion  derived  from  copies  of  said  lists  and  records ;  and  it  is 
further 

Ordered  that  until  the  hearing  and  determination  of  this  ac- 
tion the  said  lists  be  deposited  with  this  court. 

J^orm  No.  659.  Expulsion  of  Student.^  {Code  Cim.  Pro. 
§  603.)  That  the  defendant  herein,  N.  T.  University,  its 
agents,  servants  and  employees,  be  and  they  are  hereby  en- 
joined and  restrained,  during  the  pendency  of  this  action,  from 
interfering  in  any  manner  whatsoever,  directly  or  indirectly, 
with  L.  G.,  the  infant  plaintiff  herein,  in  his  attendance  at 

the  lectures  of  the class  of  the  University 

school. 

Form  No.  560.  Suspension  from  Unincorporated  Associa- 
tion.'^ {Code  Cm;.  Pw.  §§  603,  604.)  That  he,  they  (agents, 
servants,  etc.,)  and  each  and  every  one  of  them  do  absolutely 
desist  and  refrain  from  denying  to  the  plaintiff  any -of  the 
benefits  of  membership  in  said  A.  B.  Association,  from  sus- 
pending or  expelling  the  plaintiff,  from  taking  further  steps 
towards  the  prosecution  of  the  plaintiff  for  the  alleged  viola- 
tion of  Article  13,  Section  14,  of  the  by-laws  of  said  Associa- 
tion, from  preventing  or  attempting  to  prevent  members  of 
said  Association  by  threat,  persuasion,  speech,  writing  or  other- 
wise from  working  with  or  for  the  plamtiff  in  his  profession, 
from  preventing  or  attempting  to  prevent  the  plaintiff  obtain- 
ing work  in  his  profession,  from  threatening  other  members  of 
said  Association  with  expulsion,  suspension  or  fines  if  they 
work  for  or  with  the  plaintiff. 

Form  No.  561.  Reorganizing  a  Corporation.^  {Code  Civ. 
Pro.  §§  603,  604).     From  selling  or  disposing  of  any  of  the 

property  or  assets  of  the  defendant Copper  Co.  or 

from  taking  any  steps  in  connection  therewith  and  from  pro- 
ceeding in  any  manner  with  the  proposed  plan  of  reorgauiza- 
tion  of  the  defendant  company  referred  to  and  set  forth  in  the 
circulars  described  in  the  annexed  affidavit. 

iFrom  Goldstein  v.  N.  Y.  University,  "76  App.  Div.  80;  78  Supp.  739;  in 
■which,  however,  an  order  continuing  the  preliminary  injunction  was  re- 
versed on  the  facts  in  that  case ;  the  form  of  the  order,  apparently,  was 
not  called  into  question. 

2  From  Bachman  v.  Harrington,  184  N.  Y.  458,  in  which  the  above,  a 
part  of  the  order,  was  upheld. 

3  From  Treadwell  v.  United  Verde  Copper  Co.,  47  App.  Div. 613;  62  Supp. 
708;  in  which  the  order  was  upheld. 
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JP'orm  N'o.  562.  Foreclosure  of  Mortgage.^  {Oode  Civ.  Pro. 
§§603,  604,  620.)  From  taking  any  steps  to  foreclose  said 
chattel  mortgage  and  from  proceeding  to  collect  any  rent  un- 
der the  lease  above  referred  to  of  the  premises  aforesaid,  dur- 
ing the  pendency  of  the  above-entitled  action. 

Form  No.  563.  Disposal  of  Stock,  or  Voting  Thereon? 
{Code  Civ.  Pro.  §§  604,  604,  subd.  1.).  That  the  defendant 
both  personally  and  by  any  agent,  representative  or  proxy  of 
his,  be  and  he  hereby  is  enjoined  and  restrained,  during  the 

pendency  of  this  action,  from  voting  upon  the shares 

of  the  common  and  the shares  of  the  preferred  stock 

of  the  defendant  corporation  in  the  complaint  referred  to,  or 
upon  any  of  them,  to  the  exclusion  of  this  plaintiff,  and  at  any 
meeting  of  the  shareholders  of  the  defendant  corporation ;  that 

the  said  defendant ,  both  personally  and  by  any  agent, 

representative  or  proxy  of  his,  be  and  he  hereby  is  restrained 
and  enjoined,  during  the  pendency  of  this  action,  from  selling, 
assigning,  transferring,  pledging,  or  otherwise  disposing  of  the 
said  shares  or  any  of  them  except  only  as  may  be  mutually 

agreed  upon  by  the  said  defendant and  this  plaintiff; 

and  that  the  defendant  corporation  be  and  it  hereby  is  en- 
joined and  restrained,  during  the  pendency  of  this  action,  from 
accepting  or  recognizing  as  valid  any  vote  offered  by  the  said 

upon  the  said  shares  of  stock  or  any  of  them,  except 

only  as  may  be  mutually  agreed  upon  by  the  said  defendant 
and  this  plaintiff. 

1  See  ieonfjrd  V.  Schmidt,  109  App.  Div.  .549;  96  Supp.  491;  in  which, 
however,  the  order  was  held  not  warranted  under  the  facts  of  the  case. 

2  From  Harper  v.  Smith,  93  App.  Div.  608;  87  Supp.  516;  in  which  the 
order  was  afSrmed.  Tlie  court  said  that  the  order  was  not  justified  as  to 
the  corporation,  for  under  Code  Civ.  Pro.  §  1780  there  was  no  jurisdiction, 
but  as  the  corporation  had  not  appealed,  the  order  should  not  be  modified 
in  respect  to  it. 
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Form  No.  565. 

Injunction  Order  when  the  Right  thereto  Depends  upon  Extrinsic 
Facts.    General  Form. 

(Code  Civ.  Pro.  §§  604,  610.) 

[At,  etc.,  as  for  court  order  (where  order  is  made  iy  the 
court).'] 

[Title  of  action.] 

It  appearing  from  the  aifidavits  of  C.  D.  verified  the 

day  of ,  19 — ,  and  E.  F.,  verified  the day  of 

,  19 — ,  respectively ,  that  the  defendant  is 

\reciting  the  facts,  bringing  the  case  under  suhd.  1  or  suhd.  ^  of 
%  60Jf\,  and  the  plaintiff  having  given  the  undertaking  required 
by  law ; 

It  is  hereby  ordered  [or  I  do  hereby  order],  on  motion  of 
I.  J.,  plaintiff's  attorney  [after  hearing  K.  L.,  counsel  for  de- 
fendant], that  the  said  defendant,  E.  F.,  and  his  agents  and 
servants,  and  all  others  acting  in  aid  or  assistance  of  him,  and 
each  and  every  of  them,  be  and  they  are  hereby  restrained, 
prohibited  and  enjoined,  under  the  penalties  by  law  prescribed, 
fi;om  [here  state  the  acts  prohibited],  until  this  court  shall  have 
made  further  order  hereupon. 

[Dated, ,  19—]. 

A.  M.j  Judge  [or  Justice]  of Court 

[or  1.  J., County  Judge] 

{where  made  by  judge). 


Forms  No.  566  to  No.  575. 

Becitals,  in  Orders,  of  Acts  Enjoined,  when  Eight  Depends  on 

Extrinsic  Facts. 

Form  Wo.  566.  Prosecution  of  an  Action.'^  {Code  Civ. 
Pro.  §  604.)  From  commencing,  continuing  or  prosecuting 
any  action  or  actions  in  this  or  any  other  court  in  the  State  of 
jSew  York  or  elsewhere,  relative  to  the  three  hundred  shares 
of  the  capital  stock  of  the  plaintiff  mentioned  in  the  complaint, 
or  to  the  dividends  thereon. 

That  the  plaintiff  pay  all  the  dividends  as  they  may  accrue 

I  From  American  Press  Association  v.  Brantingham,  57  App.  Div.  399; 
68  Supp.  285;  in  wliicli  the  above,  a  part  of  the  order,  was  upheld. 
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upon  the  aforesaid  three  hundred  shares  of  the  capital  stock  of 
the  plaintiff  into  this  court  to  the  credit  of  this  action,  to  abide 
the  further  order  and  judgment  of  this  court  herein. 

Form  No.  567.  Prosecution  of  an  Action.  Another  Form.  ^ 
{Code  Civ.  Pro.  §  604.)     From  prosecuting  the  action  brought 

by  the  said  A.  B.  Co.  of ,  this  defendant,  against  the 

L.  Co.,  of  ■■ ,  this  plaintiff,  in  the  Court, 

County  of ,  andState  of  Connecticut,  and  from  tak- 
ing any  further  proceedings  in  said  action  during  the  pendency 
of'this  action,  and  until  the  further  order  of  this  court. 

Form  JVo.  568.  Pest/raining  a  Water  Com/pany  from  Dis- 
connecting Pi-pes?  {Code  Oi/o.  Pro.  §604).  Oedeeed,  That 
the  defendant,  K.  "W.  Co.,  and  its  officers,  agents,  servants  and 
employees,  and  each  of  them,  be,  and  they  hereby  are,  enjoined 
and  restrained,  until  the  further  order  of  the  court,  from  cut- 
ting off  or  disconnecting  the  pipes  supplying  water  to  the  house 

and  premises  of  the  plaintiff,  at  No. Street,  in  the 

City  of  ,  County  of ,  State  of  New  York, 

from  the  water  system  of  the  said  defendant,  and  from  shutting 
water  off  from  the  plaintiff's  house  and  premises  at  said  No. 
Street,  in  the  said  City  of . 

Form  No.  569.  Bemoval  of  Fruit  Stand.^  {Code  Civ. 
Pro.  §  604,  subd.  1.)  From  taking  or  carrying  away  or  other- 
wise injuring  or  interfering  with  the  fruit  stand  situated  and 
being  in  front  of  the  house  known  as  No.  89  Park  Row,  in  the 
Borough  of  Manhattan,  City  of  New  York. 

Form  No.  570.  Disposal  of  Property.*  {Code  Civ.  Pro. 
§  604,  suhd.  1.)    That  the  defendant  A.  B.,  and  the  C.  D.  Co., 

1  Upheld  in  Locomobile  Co.  v.  Amer.  Bridge  Co.,  80  App.  Div.  44;  80 
Supp.  288. 

2  From  McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27,  in  which  the  order 
■was  upheld. 

3  From  Bigas  v.  Livingston,  178  N.  Y.  20,  in  which  the  appeal  was  on 
contempt  proceedings,  the  order,  apparently,  not  being  questioned. 

4  From  Piatt  V.  Mias,  101  App.  Div.  518;  91  Supp.  1079;  in  which,  how- 
ever, the  order  granting  the  injunction  was  reversed,  the  court  saying: 
"  There  is  no  evidence  that  the  defendant  appellant  intends  to  dispose  of 
this  property,  or  that  the  plaintiff  will  be  entitled  to  recover  any  specific 
property  in  the  possession  of  the  defendants.  As  I  view  it,  the  plaintiff  is 
no  more  entitled  to  an  injunction  in  this  action  than  in  any  case  in  which 
a  cause  of  action  is  alleged  against  a  defendant,  and  the  plaintiff  then  asks 
to  sequestrate  all  of  the  defendant's  propei-ty  so  that  it  may  be  iield  to  apply 
to  any  judgment  which  he  may  obtain  against  the  defendant."  The  form 
of  the  injunction,  however,  does  not  seem  to  have  been  questioned. 
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the  E.  F.  Co.  (banJcs  cmd  trust  companies),  be,  and  each  of 
them  hereby  is,  enjoined  from  interfering  with,  transferring 
or  disposing  of,  said  real  estate,  or  with  the  personal  property 
and  money  so  deposited  with  or  held  by  them. 

Form  No.  5T1.  Restraining  Legal  Proceedings,  m  Action 
to  Dissolve  Corporation.'^  {Code  Ci/o.  Pro.  §604,  suhd.  1.) 
From  taking  any  further  proceedings  in  the  actions  in  the 
United  States  District  Court  for  the  Eastern  District  of  New 
York,  in  which  libels  have  been  filed  by  or  on  behalf  of  said 

parties  against  said Steam  Tow  Boat  Company,  or 

against  the  steamboats  of  said Steam  Tow  Boat 

Company,  except  the  steamboat  "  N ,"  viz.  the  steam- 
boats "  A ,"  "  B— ,"  "  S ,"  "  C.  Y ," 

"  J.  L ,"  and  any  other  boats  of  said  company  against 

which  hbels  have  been  filed  on  behalf  of  said  parties  except  the 
steamboat  "  N ." 

From  further  prosecuting  or  taking  any  action  whatsoever, 
under  said  libels  and  each  and  aU.  of  them. 

From  taking  any  proceedings  looking  to  the  condemnation 
and  sale  of  said  steamboats  or  any  of  them,  except  the  steam- 
boat "  ]sr ." 

Form  No.  572.  Action  to  Declare  Bill  of  Sale  Collateral 
to  a  Debt?  (^Code  Civ.  Pro.  §604,  suhd.  1.)  From  the  sale  of 
the  goods  described  in  the  bUl  of  sale,  a  copy  of  which  is  set 
forth  in  the  complaint,  and  that  his  (tl^e  defendant's)  agents, 
attorneys,  assigns  and  transferees  be  also  restrained  from  such 
sale  until  the  further  order  of  this  court. 

Form  No.  573.  Action  to  Set  Aside  a  Transfer.^  {Code 
■Cim.  Pro.  §  640,  svhd.  1.)  From  taking  possession  of  the  teas 
now  in  the  possession  of  the  United  States  Government;  or,  if 
any  such  teas  have  been  received  back  by  the  defendants, 
from  parting  with  the  possession  of  the  same. 

From  taking  or  receiving  any  moneys  from  the  United 
States  Government,  or  anyone  else,  in  payment  for  said  teas, 

iFiom  Matter  of  Schuyler' a  Steam  Tow  Boat  Co.,  136  N.  T.  169;  in  which 
the  injunction  was  upheld. 

2  From  Castoriano  v.  Dupe,  145  N.  Y.  250;  in  which  the  order  was  up- 
held. 

3  From  Sheffield  v.  Cooper,  21  App.  Div.  518;  48Supp.  639;  in  which  the 
appeal  was  on  contempt  proceedings,  the  order  apparently  not  being 
questioned. 
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or  from  taking  or  receiving  any  vouchers,  receipts,  or  any  other 
documents,  with  reference  to  the  said  teas. 

From  disposing  and  making  away  with  any  such  vouchers 
or  receipts  which  they  may  have  in  their  possession. 

From  otherwise  interfering  in  any  way  with  the  property 
which  they  obtained  from  the  plaintiffs,  as  aforesaid. 

Form  No.  574.  Assignee  Disposing  of  Proceeds  of  Sale  of 
Stock  Claimed  hy  Plaintiff}  (Vode  Cw.  Pro.  §  604,  suhd.  1.) 
From  disposing  of  property  in  his  possession,  consisting  of 
cash  funds  to  the  amount  of  five  thousand  dollars ;  and  the 
said  E.  H.  B.,  individually  and  as  assignee  of  the  firm  of 
E.  B.  C.  and  Co.,  is  hereby 

Ordered  to  keep  in  his  possession  and  control  the  aforesaid 
sum  of  five  thousand  dollars  pending  the  trial  and  determina- 
tion of  this  action,  and  it  is  hereby 

Further  ordered  that  the  said  E.  H.  B.,  individually  and  as 
assignee,  be  allowed  to  apply  to  this  court,  upon  notice,  for  an 
order  modifying  this  injunction,  the  condition  for  such  leave 
to  apply  being  that  the  said  E.  H.  B.  will  have  presented  to 
this  court  an  order  asking  for  leave  to  make  a  general  distri- 
bution of  the  property  of  the  firm  of  E.  B.  C.  and  Co. ;  and 
it  is 

Further  ordered  that  the  aforesaid  leave  granted  to  said 
E.  H.  B.  shall  in  no  way  prejudice  the  rights  of  the  plaintiff 
under  the  injunction  herem  and  that  the  aforesaid  application 
for  leave  to  modify  said  injunction  shall  be  decided  upon  the 
merits  when  such  application  is  made  as  aforesaid. 

Form  No.  575.  Disposal  of  Property?  {Code  Oiv.  Pro. 
§  604,  subd.  2.)  From  selling,  pledging,  or  disposing  of  any 
of  the  sherry  wines  of  the  above  complainant  in  their  posses- 
sion or  parting  with  the  possession  or  control  of  the  same  or 
any  part  thereof  until  the  further  order  of  the  court. 

1  From  Adams  v.  Ball,  24  App.  Dlv.  69;  48  Supp.  778;  in  which  the  or- 
der was  modified  so  as  to  change  the  sum  directed  hy  the  assignee  to  be 
retained,  making  this  sum  $4,212.50  instead  of  $5,000;  and,  as  modified, 
upheld. 

2  From  Tyler  v.  Poppe,  4  Edw.  Ch.  430. 
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Form  No.  577. 

Injunction  to  Restrain  State  Officer  or  State  Board  or  His  or  Their 
Employees  from  Performance  of  Duty  Imposed  by  Statute  or 
to  Prevent  the  Execution  of  Statute.^ 

(Code  Civ.  Pro.  §605.) 

At,  etc.,  a.s  for  a  court  order. 

[Title  of  action.] 

On  reading  and  filing  the  pleadings  and  affidavit  of  A.  B., 

dated ,  19 — ,  with  due  proof  of  service  of  a  copy  of 

said  affidavit  and  notice  of  this  motion  on  E.  F.  [M.  W.  and 
P.  Q.]  as  [stating  official  title  {or  naming  hoard)],  and  on  read- 
ing and  filing  \name  any  opposing  papers'],  and  after  hearing 
I.  J.  for  the  plaintiff  in  support  of  this  motion  and  K.  L.  for 
the  said  E.  F.  in  opposition  thereto  [or  no  one  appearing  to 
oppose],* 

It  is  hereby  ordered,  that  the  said  E.  F.  [M.  N.  and  P.  Q.], 
as  said  [stating  official  title  {or  naming  board)],  (and  the  de- 
fendants, G.  H.  and  I.  J.,)  and  all  (other)  persons  employed 
by  him  [or  them]  as  such  [stating  official  title  {or  name  of 
hoard)],  be  and  they  are  hereby  enjoined  from  [stating  pro- 
hihited  acts]. 


Form  No.  578. 

Order  Restraining  Corporation  and  its  Officers,  etc.,  from  Exercis- 
ing Corporate  Eights,  etc.^ 

(Code  Civ.  Pro.  §1802.) 
[Adapt  formM  pa/rts  from  Form  No.  577,  to  *.] 

It  is  hereby  ordered,  that  the  defendant,  the  [name  of  cor- 
poration], and  any  and  all  of  its  directors,  trustees  and  other 

1  This  order  can  be  granted  only  on  notice  at  a  term  of  the  Supreme 
Court  "sitting  in  tlie  department  in  whicli  the  ofScer  or  board  is  located 
or  the  duty  is  required  to  be  performed."  Code  Civ.  Pro.  §  605.  Prior  to 
1895  it  could  only  be  granted  by  the  general  term  of  the  Supreme  Court. 
L.  1895,  c.  946. 

2  An  injunction  order,  suspending  the  general  and  ordinary  business  of 
a  corporation,  can  be  granted  only  after  notice  of  the  application  there- 
for has  been  made  to  the  proper  officer  of  the  corporation.  Code  Civ. 
Pro.  §  1809. 
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officers  be  and  they  are  hereby  restrained,  commanded  and 
enjoined  to  refrain  from  exercising  any  of  the  corporate  rights, 
privileges  or  franchises  [or  from  exercising  the  following  cor- 
porate rights,  privileges  and  franchises,  to  wit  (naming  them)] 
of  said  corporation  [and  from  transacting  any  of  the  following 
business  {describe  the  same)]  until  the  further  order  of  the 
court. 


Form  No.  579. 

Recital  in  Order  Enjoining  Third  Party  from  Disposing  of  Prop- 
erty in  Supplementary  Proceedings.  ^ 

(Code  Civ.  Pro.  §2451.) 

From  transferring  or  disposing  of  its  indebtedness  due  to  the 
judgment  debtor.  Max  S.,  and  particularly  from  transferring 
or  paying  out  for  and  on  account  of  the  moneys  on  deposit 
with  it  to  the  credit  of  the  name  of  and  under  the  account 
name  of  R.  S.,  or  in  any  manner  to  interfere  therewith  until 
further  order  in  the  premises. 


Form  ]Vo.  580. 

Recital  in  Order  Enjoining  Disposal  of  Property  in  Supplementary 

Proceedings.  2 

(Code  Civ.  Pro.  §2451.) 

From  disposing  of  or  interfering  with  any  property,  money, 
things  in  action,  or  equitable  interest  belonging  to  him,  and 
not  exempt  from  levy  and  sale  on  execution. 

1  From  Strauss  v.  Yorkville  Bank,  32  Misc.  239;  65  Supp.  793;  in  which 
the  appeal  was  on  the  construction  of  this  order,  the  order  itself  appar- 
ently being  considered  good.  The  question  arose  in  an  action  by  R. 
Strauss,  the  wife  of  Max  Strauss,  against  the  bank  for  damages  for  re- 
fusal to  honor  her  check  after  the  injunction  order  was  served.  It  was 
held  that  the  refusal  of  the  bank  was  proper  wliile  the  order  was  in  force. 

2  From  Newell  v.  Cutler,  19  Hun,  74,  in  which  the  defendant  was  pun- 
ished for  disobeying  the  order. 
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Form  ]Vo.  581o 

Recital  in  Order  Enjoining  Disposal  of  Property,  in  Action  to  Dis- 
solve a  Corporation.  1 

(Code  Civ.  Pro.  §1787.) 

That  the  defendant,  The  C.  S.  S.  Co.,  and  its  president,  di- 
rectors, officers,  agents  and  servants  are  strictly  enjoined  from 
collecting  or  receiving  any  debt,  demand  or  property  of  the 
said  defendant,  and  from  paying  out  or  in  any  way  transfer- 
ring or  delivering  to  any  person,  except  the  receiver  thereby 
appointed,  any  money,  property,  papers,  accounts  or  effects  of 
the  said  company,  or  otherwise  disposing  thereof  or  interfer- 
ing therewith  in  any  way. 


Form  No.  583. 

Injunction  Order  as  Resettled  and  Amended.^ 
(Code  Civ.  Pro.  §  603.) 

At,  efc.,  as  for  a  court  order. 

[Title  of  action.] 

On  reading  and  filing  the  notice  of  motion  for  resettlement 

of  the  order  herein  bearing  date  the day  of , 

19 — ,  and  entered  herein  on  the day  of , 

19 — ,  and  on  reading  and  filing  the  proof  of  due  service  of  such 
notice  of  motion. for  resettlement  upon  Messrs. ,  at- 
torneys for  the  plaintiff  herein,  and  upon  reading  and  filing 
the  affidavits  of  \Jier6  name  affiants  and  dates  of  verification  of 
their  affidamits'\,  in  support  of  motion  for  resettlement,  and 

the  affidavits  of ,  duly  verified  the day  of 

,  19 — ,  in  opposition  thereto,  and  upon  the  summons 

and  complaint  herein  verified  the day  of  , 

19 — ,  and  the  notice  of  motion  herein,  and  the  answer  of  the 

defendants  herein  verified  the day  of ,  19 — , 

and  the  affidavit  of  ,  verified  the  day  of 

iFrom  Acken  v.  Cour/hlin,  103  App.  Div.  1;  92  Snpp.  700;  in  vyhich  the 
order  was  upheld,  after  being;  modified  so  as  to  confine  its  effect  to  patents, 
and  other  property  in  this  State,  and  so  as  to  omit  reference  to  a  receiver. 

2  From  Morris  Europ.  &  Amer.  Ex.  Co.  v.  Merchants  Ex.  Co.,  67  App. 
Div.  616;  73  Supp.  538;  in  which  the  order  was  resettled  by  omitting  a 
direction  for  the  delivery  of  lists. 
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,  19 — ,  and  ^the  afBldavit  of ,  duly  verified 

the day  of ,  19 — ,  and  after  hearing , 

of  counsel  for   defendants,  in    support  of  the   motion,   and 

,  of  counsel  for  the  plaintiff,  in  opposition  thereto, 

and  on  deliberation  having  been  had, 

Now,  on  motion  of ,  attorneys  for  the  defendants, 

it  is 

Oedeeed  that  the  order  entered  herein  on  the 


day  of ,  19 — ,  granting  an  injunction  pendente  lite 

herein  be,  and  it  hereby  is,  resettled  by  striking  out  the  para- 
graph requiring  the  deposit  of  lists  in  court  pending  the  liti- 
gation, and  that  the  same  be  entered  as  amended,  iiunc  pro 
tunc  as  of  the  last-mentioned  date,  so  that  the  order  as  entered 
shall  read  as  follows : 

\^Add  Form  JVo.  534  to  *,  then  inserting  acts  enjoined  from 
Form  JVo.  558,  omitting  the  words  ordei'ed  left  out,  as  to  which 
see  the  note  to  that  form.'] 


Form  No.  584. 

Qualifying  Clause  in  Injunction  Order.* 

This  injunction  shaU  not  be  construed  as  restraining  defend- 
ant from'  selling  packages  of  the  size,  weight  and  shape  of 

complainant's  package,  nor  from  using  the  designation  " 

Soap  Powder,"  nor  from  making  a  powder  having  the 

appearance  of  complainant's  " Dust,"  nor  from  using 

paper  of  a  yellow  color  as  wrappers  for  its  packages,  provided 
such  packages  are  so  differentiated  in  general  appearance  from 
said  "  Complainant's  Package  "  that  they  are  not  calculated  to 
deceive  the  ordinary  purchaser. 

1  From  JV.  K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.,  77  Fed.  869,  in 
■which  the  court  directed  that  an  injunctiou  issue,  but  that  it  contain  this 
clause. 
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Forms  ]Vos.  588  to  No.  599. 

Becitals  of  Acts  Enjoined  by  Permanent  Injunctions.^ 

Form  No.  588.  Prosecuting  an  Action  at  Law?  From 
taking  any  step  or  proceeding  whatsoever  in  the  action  of 
E.  F.  against  S.  C,  pending  in  this  court,  and  from  in  any 
manner  persecuting,  harassing,  annoying  or  communicating 
with  the  plaintiff  herein  personally  or  by  procurement  or 
otherwise,  by  virtue  of  the  matters  set  forth  in  the  complaint 
in  said  action  of  E.  F.  against  S.  C.  and  the  affidavits  and  mov- 
ing papers  herein,  and  from  suing  or  prosecuting  said  S.  C, 
at  law  or  in  equity  in  any  other  action  or  actions,  proceeding 
or  proceedings,  by  virtue  of  any  alleged  right,  claim  or  demand 
whatsoever  accruing  or  accrued,  or  so  claimed  by  her  to  be 
due  and  owing  by  plaintiff  to  said  defendant  F.  prior  to  the 

day  of ,  19 — ,  the  date  of  said  agreement  of 

compromise  and  settlement  and  of  the  confirmation  of  said 
general  release  of  the day  of ,  19 — . 

Form.  No.  589.  Forfeitwre  of  Stock  for  Nonpayment  of 
Assessment.^  From  forfeiting  any  part  of  the  plaint&'s  hold- 
ings in  the  defendant  corporation,  to  wit, shares  of 

the  capital  stock  thereof,  on  the  ground  of  the  nonpayment  of 
assessments  called  and  payable  prior  to  the  commencement  of 
this  action. 

Form  No.  590.  Trade-Mark.^  From  manufacturing,  using, 
selling  or  imitating  the  said  "  The  Vulcan "  label ;  or  the 
medals  on  said  label ;  or  manufacturing,  selling  or  using  any 
other  label  having  a  substantial  resemblance  in  words,  design, 
arrangement,  devices  or  general  appearance  to  the  said  "  The 
Vulcan  "  label. 

Form  No.  591.      Vnfavr  Competition.'^    From  manufactur- 

1  Permanent  injunctions,  so  far  as  the  recitals  of  acts  enjoined  are  con- 
cerned, are  so  similiar  to  injunctions  granted  under  Code  Civ.  Pro.  §  603, 
that  these  forms,  Nos.  588  to  599,  are  inserted  in  this  chapter,  although 
the  chapter  deals  chiefly  with  preliminary  injunctions. 

2  From  Bomeisler  v.  Forster,  154  N.  Y.  229,  in  which  the  injunction  (per- 
manent) was  upheld. 

3  From  Schuetz  v.  German-Amer.  B.  E.  Co.,  21  App.  Div.  163;  47  Supp. 
501;  in  which  the  injunction  (permanent)  was  upheld. 

i  From  Taendsticksfabrlks  Aktiebolaget  Vulcan  v.  Myers,  139  N.  T.  364, 
in  which  the  injunction  (permanent)  was  upheld. 
5  From  C.  S.  Biggins  Co.  v.  Higgins  Soap  Co.,  144  N.  T.  462;  revei-sing 
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ing  or  selling  soap  or  like  products  within  the  State  of  New- 
York  under  said  name  of  H.  Soap  Company,  or  using  said 
name  within  the  State  of  New  York  in  connection  with  such 
business. 

From  using  in  the  business  of  manufacturing  or  selling  soap 
or  like  products  within  the  State  of  New  York  any  name  or 
style  similar  to  said  name  of  H.  Soap  Company,  or  any  imita- 
tion of  the  name  of  C.  S.  H.  Company. 

From  in  any  manner  representing,  within  the  State  of  New 
York,  that  it  is  the  plaintiff,  or  making  any  representations 
liable  to  lead  the  public  to  believe  that  the  defendant  company 
is  the  plaintiff  company. 

Form  No.  592.  Trade-Ma/rk  or  Unfair  Trade}  From  in 
any  manner  employing  or  using  in  connection  with  the  prep- 
aration or  sale  of  an  insecticide,  the  word  or  words  "  Roach- 
salt,"  or  any  other  word  or  term  which  is  similar  in  sound  to 
the  word  "  Roachsault,"  or  which  so  far  resembles  the  word 
"Eoachsault"  as  to  be  calculated  to  deceive  or  mislead  pur- 
chasers into  the  belief  in  purchasing  an  insecticide  bearing 
such  other  word  or  term,  that  they  are  purchasing  the  plain- 
tiff's preparation. 

Form  JVo.  593.  Trade-Mark  or  Unfair  Trade.  Another 
Form?    From  using,  or  causing  to  be  used,  the  words,  "  D'r 

J.  H. 's  Universal  Pills  or  Vegetable  Liver  Pills," 

or  «  D'r 's  Universal  Pills,"  or  "  D'r  J.  H. 's 

Universal  Pills,"  upon  any  label  or  wrapper  for  boxes  or  other 
packages  of  pills,  resembling  or  in  imitation  of  the  labels  or 
wrappers  or  trade-mark  of  the  complainant,  described  as  Ex- 
hibit H,  whether  in  style  of  engraving,  printing  or  lettering ; 
and  from  vending  or  exposing  for  sale,  or  causing  to  be  vended 
or  exposed  for  sale,  any  article  of  pills  having  upon  the  boxes 
or  other  packages  thereof  any  such  labels  or  Wrappers  so  made 
in  imitation  of  or  resemblance  to  the  said  labels  or  wrappers  of 
the  complainant. 

71  Hun,  101 ;  24  Supp.  801 ;  the  form  here  given  being  that  demanded  in 
the  complaint.  In  this  case  the  court  said  the  plaintiff  was  entitled  to 
relief  by  injunction,  and  a  new  trial  was  directed. 

1  See  Barrett  Chem.  Co.  v.  Stern,  56  App.  Div.  143;  67  Supp.  595;  in  which 
it  was  held  that  the  plaintiff  should  be  protected. 

2  From  McLean  v.  Fleming,  96  U.  S.  245.  The  court  affirmed  the  injunc- 
tion (permanent  injunction),  though  it  held  that  the  complainant's  laches 
barred  him  from  any  allowance  for  gains  and  profits. 
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Form  No,  594.  Trade-MarJc  or  Unfair  Trade.  Another 
Form}  From  putting  up  and  selling  or  offering  for  sale  the 
particular  form  of  package  which  has  been  referred  to  in  the  bill 
and  put  in  evidence  as  "  Defendant's  Second  Package,"  or  any 
other  form  of  package  which  shall,  by  reason  of  the  colloca- 
tion of  size,  shape,  colors,  lettering,  spacing  and  ornamenta- 
tion, present  a  general  appearance  as  closely  resembling  the 
"  Complainant's  Package  "  referred  to  in  the  bill  and  marked 
in  evidence,  as  does  the  said. "  Defendant's  Second  Package." 

Form  Wo.  595.  Hestrai/nt  of  Trade?  "Within  the  limits  of 
the  Village  of  Little  Falls,  or  its  immediate  neighborhood, 
from  carrying  on,  superintending,  working  in,  advising  about, 
aiding,  assisting,  or  attending  to  or  upon  the  business  of  man- 
ufacturing or  selling,  at  wholesale  or  retail,  bread,  pies,  cakes, 
crackers,  gems  and  candies  in  any  and  all  of  the  various  forms, 
whether  such  business  be  conducted  in  his  own  name  or  in  the 
name  of  any  other  person. 

From  putting  up  or  keeping  up  any  sign  or  mark,  or  pub- 
lishing any  announcement  indicating  his  continuance  or  inter- 
est in  said  business  within  said  village  or  in  its  immediate 
neighborhood,  or  the  continuance  -of  any  like  business  wherein 
the  defendant  may  be  interested,  either  as  principal  or  servant, 
within  said  village  or  its  immediate  neighborhood,  for  and 

during  the  term  of  five  years  from   the day  of 

,  19-. 

Form  JVo.  596.  Underselling  a  Boolt,  Goni/ra/ry  to  am,  Agree- 
ment.^ From  selling  any  copies  of  the  said  manual  at  the  retail 
price  of  less  than  one  dollar  and  twenty-five  cents  a  copy,  and 
from  selling  any  copies  of  the  said  manual  at  wholesale  and 
to  the  trade  at  a  discount  per  copy  gi'cater  than  forty  per 
cent  of  the  said  retail  price,  and  from  selling  any  copies  of  the 
said  manual  to  the  clergy  and  religious  at  a  discount  per  copy 
greater  than  twenty-five  per  cent  of  the  said  retail  price,  ex- 

1  From  N.  K.  Fairbank  Co.  v.  B.  W.  Bell  Mnfg.  Co.,  11  Fed.  869,  In 
which  it  was  held  such  an  injunction  sliould  be  granted. 

2  As  given  in  the  complaint,  in  Francisco  v.  Smith,  14.3  N.  T.  488;  aff'g 
67  Hun,  225;  22  Supp.  722.  In  this  case  a  judgment  wa.s  entered  in  favor 
of  the  defendant.  The  plaintiff  appealed  and  a  new  trial  was  ordered. 
Then  the  defendant  appealed,  and  on  affirmance  of  the  order  below,  judg- 
ment absolute  was  directed  against  him. 

3  From  Murphy  v.  Christian  Press  Asso.  Pub.  Co.,  38  App.  Div.  426;  56 
Supp.  597;  in  which  an  injunction  (permanent)  was  held  to  be  authorized. 
The  above  is  taken  from  the  complaint. 
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cept  that,  when  the  trade  purchases  $500  worth  or  over  at 
any  one  time,  then  an  extra  ten  per  cent  may  be  allowed ; 
and,  except  when  the  trade  purchases  $1,000  worth  at  anyone 
time,  then  fifty  per  cent  discount  may  be  allowed ;  and  from 
in  any  way  breaking  or  departing  from  the  terms  of  the  said 
agreement  of  the day  of ,  19 — ,  made  be- 
tween The  C.  Publication  Society  and  J.  M.  &  Co. 

Form,  No.  697.  Nuisance  /  Railroad  Switch}  From  using 
or  maintaining  the  switch  or  siding  constructed  by  the  de- 
fendant on Avenue,  between and 

Streets,  in  the  City  of ■ — ,  as  mentioned  in  the  complaint 

herein. 

From  using  or  maintaining  any  switch  or  siding  on 

A  venae,  between ■  and Streets,  in  the  City 

of . 

From  refusing  to  forthwith  remove  said  switch  or  siding 
constructed  by  the  defendant. 

Form  No.  598.  Nidsance  ;  Another  Form!'  From  operat- 
ing its  said  turntable  upon  the  premises  mentioned  in  the 
complaint,  and  from  the  conduct  of  its  business  upon  said 
premises  in  such  manner  as  to  amount  to  a  nuisance  to  the 

plaintiff's  said  property  from  and  after  the day  of 

,  19-. 

Form  No.  599.  Use  of  Private  Boad?  From  inviting  or 
soliciting  by  signs  erected  on  the  lands  so  held  by  them  as 
executors,  or  otherwise,  persons  to  visit  the  beach  in  front  of 
their  said  farm,  or  the  bathing  houses  on  said  farm  or  beach, 
by,  through  or  over  the  private  road  in  question. 

From  permitting  persons  visiting  or  using  such  bathing 
houses  to  pass  over  the  private  road  in  question,  or  them- 
selves passing  over  the  said  private  road  for  the  purpose  of 
going  to  or  from  said  bathing  houses. 

From  maintaining,  continuing  or  erecting  any  sign  or  signs 

iFrom  Irmne  v.  Atlantic  Ave.  R.  Co.,  10  App.  Div.  560;  42  Supp.  1103; 
and  23  App.  Div.  112;  48  Supp.  465;  in  wliich  tlie  injunction  (permanent) 
was  uplield. 

2  From  Garvey  v.  L.  I.  B.  Co.,  159  N.  Y.  323;  in  whicla  the  injunction 
(permanent)  was  uplield. 

3 From  Douglass  v.  Bush,  34  App.  Div.  226;  54  Supp.  428;  in  which  the 
appeal  was  on  contempt  proceedings,  the  injunction  (permanent)  not  be- 
ing questioned. 
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inviting  any  persons  to  use  said  private  road  in  going  to  or 
from  said  beach  or  bathing  houses  of  the  defendant,  H.,  or 
otherwise  indicating  to  the  public  that  people  had  a  right  to 
use  said  private  road  in  going  to  or  from  such  beach  or  bathing 
houses. 

From  passing  through  the  gate  on  foot  or  with  vehicles, 
without  closing  gate  immediately  after,  or  permitting  any  per- 
sons visiting  said  beach  or  bathing  houses  of  the  defendant,  H., 
to  pass  through  such  gate  on  foot  or  with  vehicles  without 
closing  the  same  immediately  afterwards. 

From  interfering  with  the  maintenance  of  such  gate  across 
such  private  road. 

From  allowing  or  permitting  persons  visiting  such  beach  or 
bathing  houses  of  the  defendant,  H.,  to  pull  down  or  injure 
the  fences  on  the  premises  of  the  plaintiffs  or  going  thereon. 


AeT.    VI.       SEEVmO   AND    ENFORCING   THE   ORDER. 

FORMS. 
NO.  PAGE. 

600.  Affidavit  of  service  of  injunction  order  granted  by  judge 1017. 

601.  Same,  service  on  corporation 1017. 

602.  Affidavit  of  service  of  court  order 1018. 

603.  Order  to  sliow  cause  wliy  defendant  should  not  be  punished  for 

contempt  for  violating  order 1019. 

604.  The  same;  another  form 1020. 

605.  Order  punishing  defendants  for  contempt  in  violating  a  prelimi- 

nary injunction 1021. 

1.  Serving. —  Where  the  injunction  order  is  granted  hy  a 
judge,  it  must  be  served  by  showing  the  original  order,  and 
delivering  a  copy  thereof.  Code  Civ.  Pro.  §  610.  Copies  of 
the  papers  upon  which  the  order  was  granted  must  be  deliv- 
ered with  the  copy  of  the  order.     Id. 

An  ex  parte  order  should  be  served  by  showing  the  original 
with  the  signature  of  the  judge,  at  the  time  of  delivering  the 
copy.     Coddington  v.  Wel)b,  6  Super.  Ct.  639. 

Where  granted  l>y  a  court. — ^Serving  a  copy  of  the  papers 
with  the  order,  the  order  being  certified  by  the  clerk,  is  the 
proper,  and  the  only,  mode  of  serving  an  order  made  by  a 
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court ;  the  original  order  is  a  part  of  the  records  of  the  court. 
Mayor,  etc.,  of  New  York  v.  Oonover,  5  Abb.  Pr.  244 ;  Code 
Civ.  Pro.  §  610. 

In  proceedings  to  compel  an  examination  of  a  judgment 
debtor,  and  of  his  debtor  or  bailee,  the  order  must  be  served 
as  follows  :  The  original  order,  under  the  hand  of  the  judge 
making  it,  must  be  exhibited  to  the  person  to  be  served  ;  and 
a  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made, 
must  be  delivered  to  him.  Service  upon  a  corporation  is  suf- 
ficient, if  made  upon  an  officer,  to  whom  a  copy  of  a  summons 
must  be  delivered,  where  a  summons  is  personally  served  upon 
the  corporation ;  unless  the  officer  is  specially  designated  by 
the  judge,  as  prescribed  in  Code  Civ.  Pro.  §  2444.  Code  Cim. 
Pro.  §  2452. 

Upon  a  corporation,  service  may  be  made  as  prescribed  in 
the  Code,  for  making  personal  service  of  a  summons  upon  a 
corporation.  Code  Civ.  Pro.  %  610.  In  an  action  to  enforce 
the  claims  of  creditors  against  the  stockholders  of  a  corporation, 
it  was  held  that,  for  the  purposes  of  a  motion  to  stay  creditors 
from  suing,  by  reason  of  the  injunction,  it  was  not  necessary 
that  the  injunction  order  be  served  personally  on  those  cred- 
itors, provided  they  had  knowledge  of  its  existence.  Watson 
V.  Coe,  5  Supp.  614.  A  president  of  a  bank,  upon  whom  an, 
injunction  had  been  served,  concealed  the  fact  f rpm  the  other 
officers  of  the  bank,  who  ignorantly  performed  acts  in  violation 
of  it ;  the  president  was  held  guilty  of  contempt.  Bank  Com- 
missioners V.  City  Bk.  of  Buffalo,  1  Barb.  Ch.  Prac.  636. 

Municipal  corporation. — An  injunction,  addressed  in  the  or- 
dinary way  to  a  city,  or  its  agents,,  etc.,  binds  not  only  the  in- 
tangible artificial  being,  but  also  all  the  individuals  who  act 
for  it,  to  whom  the  order  comes.  People  ex  rel.  Da/ois  v.  Stur- 
Uvani,  9  K  Y.  263. 

Managing  agent. — A  division  superintendent  of  a  railroad, 
within  whose  division  and  under  whose  direction  the  work  en- 
joined is  being  done,  is  the  appropriate  "  managing  agent " 
upon  whom  to  serve  the  order.  Rochester,  Id.  <&  L.  R.  Co.  v. 
N.  Y.,  L.  E.  &  W.  R.  Co.,  48  Hun,  190.     The  order  was  held 
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properly  served  on  a  freight  agent  who  was  held  out  by  a  rail- 
road company  to  be  its  "  agent  "  in  New  York  City,  the  court 
saying :  "  Every  object  of  the  service  is  attained  when  the 
agent  served  is  of  sufficient  character  and  rank  to  make  it 
reasonably  certain  that  the  defendant  Avill  be  apprised  of  the 
service  made."  Palmer  v.  Penn  Co.,  35  Hun,  369  ;  aff'd  99 
K  Y.  679. 

2 .  Copies  of  the  papers,  upon  which  the  order  was  granted, 
must  be  delivered  with  the  copy  of  the  order.  Code  Civ.  Pro. 
§  610.  This  requirement  is  satisfied  if  a  verified  complaint  is 
served,  where  the  order  was  granted  thereon.  Leffingioell  v. 
ChaA)e,  18  Super.  Ct.  703. 

3.  Parties  hound  although  not  served. — It  is  sufficient,  to 
bring  a  party  into  contempt  for  violating  the  order,  that  it  was 
brought  to  his  notice  and  knowledge.  Koehler  v.  Farmers  cfe 
Drovers  Bh.,  14  Civ.  Pro.  E.  71 ;  aff'd  17  Civ.  Pro.  K.  307; 
6  Supp.  470 ;  aff'd  without  opinion,  117  IST.  Y.  661.  With  ac- 
tual notice  of  the  injunction,  although  there  may  have  been 
some  slip  in  the  formal  method  of  bringing  it  home  to  the  de- 
fendant, he  has  no  right  to  disobey  or  evade  it.  Mayor,  etc., 
of  If.  Y.  V.  Conover,  5  Abb.  Pr.  244.  Those  who  violate  an 
injunction  who  have  knowledge  of  it,  will  be  punished  for 
contempt,  though  not  served ;  as  will  "the  agents  and  attor- 
neys of  parties  having  like  knowledge  of  the  granting  of  the 
order,  though  it  was  imperfectly  or  irregularly  served."  Daly 
v.  Amberg,  126  N.  Y.  490,  496. 

4 .  Where  a  defendant's  status  is  so  changed  that  he  should 
be  relieved  from  the  operation  of  an  injunction,  he  should  ap- 
ply to  the  court  to  vacate  or  modify  it ;  if  he  takes  the  law  in 
his  own  hands  and  violates  it,  he  will  be  punished  for  contempt. 
Matter  of  Oram,  78  App.  Div.  399  ;  79  Supp.  899.  Thus, 
where  a  defendant  was  enjoined  from  tearing  down  a  building, 
of  which  the  plaintiff  was  a  tenant,  but,  having  obtained  a  dis- 
possess order,  caused  the  tenant  to  be  removed,  and  then  tore 
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down  the  building,  he  was  held  guilty  of  contempt.     Matter 
of  Grans,  Y8  App.  Div.  399  ;  Y9  Supp.  899. 

5.  What  constitutes  yiolation.— "Where  an  injunction  re- 
strained the  use  of  a  system  of  numbers,  it  was  held  that  the 
defendant  violated  it  by  using  the  system  with  the  addition, 
before  each  number,  of  the  digit  "  1."     Brown  v.  Braunstein, 
86  App.  Div.  499  ;  83  Supp.   798.     If  the  order  restrains  an 
insured  from  receiving  certain  moneys  from  a  company,  the 
bringing  of  a  suit  to  save  the  right  of  action  and  to  ascertain 
the  amount  of  the  claim,  by  a  judgment,  would  not  be  a  vio- 
lation, of  the  order.      WilMnson  v.  J^irst  Nat.  Fire  Ins.   Co., 
72  N.  Y.  499.     It  is  a  violation  if,  when  the  order  enjoins  the 
mayor,  etc.,  of  a  city,  from  granting  the  right  to  construct  a 
railroad  on  Broadway,  the  common  council  pass  a  grant  with 
conditions.     People  ex  rel.  Davis  v.  Stiirtevant,  9  N.  Y.  263. 
Where  the  injunction  restrained  the  defendant  from  inserting 
advertisements  denying  the  plaintiff's  right  to  use  the  designa- 
tion, "  Prince's  Metallic  Paint,"  the  insertion  of  a  statement 
that  "  the  recent  decision  by  Judge  Lawrence  ....  is  not  a 
final  disposition  of  the  case,"  was  held  a  violation.     Prince 
Mfg.  Co.  V.  Prince's  Metallic  Paint  Go.,  4  Supp.  349.     Where 
an  injunction  restrained  the  publication  by  the  defendant  of 
information  obtained  from  the  plaintiff's  mercantile  agency 
book,  it  was  held  a  violation  to  publish  information  obtained 
from  subsequent  issues  thereof ;  although  the  rule  would  be 
different  as  to  literary  property.     Jewelers^  Mercantile  Agency 
V.  Eothschild,  6  App.  Div.  499  ;  39  Supp.  700 ;  app.  dism'd 
155  N.  Y.  255.     If  a  person  is  enjoined  from  erecting  a  fence, 
and  this  fence  is  erected  under  his  eyes  and  with  his  approval, 
after  the  service  of  the  injunction  order  on  him,  he  is  guilty  of 
a  violation.     Wheeler  v.  Oilsey,  35  How.  Pr.  139.     A  defend- 
ant, enjoined  from  selling  wine  in  his  possession,  was  held  not 
to  commit  a  violation  by  offering  to  sell  it,  although  such  an 
offer  "  would  still  be  sufficient,  in  the  discretion  of  the  court, 
to  authorize  the  appointment  of  a  receiver  ;  and  if  the  court 
forbears  from  ordering  the  appointment  of  one  at  this  time, 
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there  must  be  no  more  offers  made  to  sell  the  goods."  Tyler 
V.  Poppe,  4  Edw.  Ch.  430.  A  husband,  enjoined  from  annoy- 
ing, following,  or  even  claiming,  his  wife  and  children,  does 
not  violate  the  order  by  writing  a  letter  to  his  wife,  informing 
her  that  he  has  sent  her  some  bedding  and  clothing  which  her 
next  friend  has  requested  him  to  send  her,  the  letter  also 
containing  passages  reflecting  severely  upon  her  conduct. 
Laurie  v.  Laurie,  9  Paige,  234.  Where  the  defendant  was 
enjoined  from  interfering  with  books  and  documents,  it  was 
held  no  answer  to  an  action  to  punish  him  for  contempt  to  say 
that  he  had  not  touched  the  books  or  permitted  others  to  do 
so,  when  he  had  "  assumed  the  control  of  them  by  excluding 
from  the  care  of  them  those  to  whom  the  constituted  authori- 
ties committed  them."  Mayor,  etc.,  of  N.  Y.  v.  Conover,  5 
Abb.  Pr.  244.  The  order  may  be  violated  by  aiding,  coun- 
tenancing and  abetting  others  in  violation  of  it,  as  well  as 
by  violating  it  directly.  Mayor,  etc.,  of  N.  Y.  v.  N.  Y.  &  8. 
I.  Ferry  Co.,  64  E".  Y.  622.  Where  third  persons  violate  an 
injunction  without  the  defendant's  agency,  the  defendant  can- 
not be  punished.  Slater  v.  Merritt,  75  N.  T.  268.  Where  an 
attorney  has  two  clients,  one  of  whom  is  enjoined,  and  the 
other,  in  an  independent  position  and  having  or  claiming  dif- 
ferent rights  or  interests,  is  not  enjoined,  such  attorney  can- 
not ordinarily  be  charged  with  violation  of  the  injunction  in 
advising  or  acting  professionally  for  the  latter.  People  v. 
Ba/ndall,  73  N.  Y.  416.  Moneys  received  by  a  saloon  keeper 
in  the  conduct  of  his  business  cannot  be  regarded  as  earnings 
from  his  personal  services,  and  if  he  pays  out  such  moneys, 
when  enjoined  from  transferring  property,  he  will  be  pun- 
ished for  contempt.  Prince  v.  Brett,  21  App.  Div.  190  ;  47 
Supp.  402.  Where  the  order  enjoined  the  defendant  from 
engaging  in  the  milk  business  "  either  as  principal  or  agent " 
in  competition  with  the  plaintiff,  this  language,  it  seems,  would 
not  prevent  him  from  serving,  as  an  employee  (driver);  his 
brother,  a  milk  dealer.  Mut.  Milk  <&  Cream  Co.  v.  Tie^en, 
73  App.  Div.  532 ;  77  Supp.  287.  But  at  most  such  an  act 
would  be  only  a  technical  contempt,  for  which  the  proper  pun- 
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ishment  would  be  a  fine  in  the  amount  of  damages  sustained, 
with  costs.    Id. 

6.  Defenses. — Advice  of  coimsel.  "  It  is  only  when  there  is  a 
question  as  to  whether  the  act  complained  of  is  actually  a  vio- 
lation of  the  injunction  that  advice  of  counsel  can  be  accepted 
as  an  excuse,"  and  where  the  defendant  violates  it  by  advice  of 
counsel  it  seems  that  counsel  also  should  be  punished.  Matter 
of  Gram,  78  App.  Div.  399  ;  Y9  Supp.  899.  Ordinarily,  advice 
of  counsel  is  not  an  excuse.  Qiandmind's  Towing  <&  Transp. 
Co.  V.  Giancimvno,  17  Supp.  125  ;  aff'd  133  N.  Y.  672.  Other- 
wise, the  party  seeking  to  avoid  the  restraints  of  an  injunction 
would  "  consult  counsel  on  the  subject  who  should  be  selected 
with  a  view  of  furnishing  the  advice  that  the  injunction  might 
be  disregarded."  Id.  But  advice  of  counsel  is  considered  by 
way  of  mitigation.  Id.  Especially  if  both  counsel  and  client 
had  reason  for  faith  that  the  advice  to  disregard  the  order  was 
sound.     Erie  R.  Go.  v.  Ramsey,  45  IST.  Y.  637. 

That  the  statute  under  which  the  order  was  granted  was  un- 
constitutional is  not  an  excuse.  People  v.  Boucha/rd,  6  Misc. 
459  ;  27  Supp.  201. 

Repairing  emit  done. — That  the  defendants  subsequently  be- 
came alarmed,  and  discharged  their  liability  to  the  plaintiff, 
so  that  she  lost  nothing,  did  not  discharge  the  defendants'  lia- 
bility for  their  violation  of  the  injunction.  Aldinger  v.  Pugh, 
57  Hun,  181 ;  10  Supp.  684 ;  aff'd  132  IST.  Y.  403.  Though 
such  actions  may  mitigate.  Id.  But  in  a  case  where  the  of- 
ficers of  a  company,  becoming  fearful  of  the  consequences  of 
contumacy,  yielded  obedience  to  an  order,  this  was  held  not  to 
excuse  another  person  enjoined,  not  an  officer,  but  who  was 
called  upon  by  the  injunction  personally  to  perform  the  acts 
required ;  and  his  conviction,  with  a  fine  and  six  months'  im- 
prisonment, was  upheld.     King  v.  Ba/rnes,  113  N.  Y.  476. 

Supposing  an  injunction  no  longer  in  force,  the  person  en- 
joined instituted  an  action  forbidden  by  the  injunction,  but 
withdrew  such  action  before  an  order  to  show  cause  why  he 
should  not  be  punished  for  contempt  was  served ;  Held,  that 
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he  could  not  be  punished.  Jones  v.  Burgess,  109  App.  Div. 
888  ;  96  Supp.  873. 

If  the  court  had  no  authority  to  grant  a  preliminary  injunc- 
tion [the  injunction  in  this  case  being  mandatory,  and  direct- 
ing the  reinstatement  of  plaintiif  as  a  member  of  an  associa- 
tion, such  reinstatement  being  the  principal  relief  sought  in 
the  action],  this  lack  of  authority  is  a  defense  to  the  president 
of  the  association,  who  did  not  reinstate  the  member,  in  an 
action  against  the  president  to  punish  him  for  civil  contempt. 
Baehman  v.  Harrington,  184  N".  Y.  458. 

Poverty  no  excuse. — A  defendant  was  punished  for  contempt 
for  disobeying  an  injunction  granted  under  §  2461,  in  dispos- 
ing of  his  earnings,  although  he  showed  that  he  had  a  family 
supported  wholly  by  his  labor  ;  the  court  said  he. should  have 
obtained  an  order  permitting  him  to  dispose  of  hij  earnings. 
Newell  V.  Cutler,  19  Hun,  74. 

Vagueness  of  an  order  is  to  be  considered  in  any  proceedings 
to  punish  its  violation.     Lyon  v.  Botchford,  25  Hun,  57. 

That  the  judgment  in  granting  an  injunction  went  ieyond 
the  relief  demanded  in  the  convplaint  is  not  an  excuse  for  vio- 
lating it ;  the  injunction  must  be  respected  until  it  is  set  aside. 
Anderson  v.  Carr,  65  Hun,  179  ;  19  Supp.  992  ;  aff'd  137  JST.  T. 
665. 

Improvidently  granted. — It  is  no  defense  that  the  papers  on 
which  the  order  was  based  were  such  that  the  order  Avas  im- 
providently granted.  If  the  order  is  improvident,  the  remedy 
is  by  application  to  vacate  it  or  by  appeal.  So  long  as  it 
remains  in  force,  it  is  the  duty  of  all  parties  to  obey  it,  and  the 
merits  are  not  reviewable.  Koehler  v.  Farmers  &  Drovers 
National  Bank,  6  Supp.  470  ;  aff'd  117  N.  Y.  661 ;  People  v. 
Bergen,  53  IST.  Y.  404 ;  Clarice.  Bininger,  75  N.  Y.  344 ;  Peo- 
ple V.  Dwyer,  90  IST.  Y.  402. 

Void  order. — Of  course,  if  the  order  is  absolutely  void,  the 
defendant  will  be  excused  for  disobeying  it.  See  People  ex  rel. 
Oaynor  v.  McKane,  78  Hun,  154 ;  28  Supp.  981. 

7.  Criminal  contempt. — If  the  court  has  jurisdiction  of  the 
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subject-matter  of  the  action,  and  the  justice  has  jurisdiction  to 
consider  and  decide  an  application  for  a  temporary  order,  it  is 
the  duty  of  the  person  enjoined  to  obey  the  order,  and  dis- 
obedience or  resistance  is  an  offense  punishable  as  a  criminal 
contempt.  Code  Civ.  Pro.  §  8 ;  People  ex  rel.  Gaynor  v.  Mc- 
Kane,  78  Hun,  154 ;  28  Supp.  981. 

The  offense  of  criminal  contempt  involves  "  no  element  of 
personal  injury.  It  is  of  a  public  character,  and  indictable. 
It  is  directed  against  the  dignity  and  authority  of  the  court 
alone.  Hence,  in  proceedings  to  prosecute  such  an  act  the 
court  will  look  only  to  the  question  of  power,  and  if  there  was 
jurisdiction  to  grant  the  order,  it  will  impose  punishment  upon 
those  who  willfully  disobey  it,  for  the  purpose  of  vindicating 
its  own  power  and  maintaining  its  own  dignity,  and  leave  any 
error  as  to  private  rights  to  be  redressed  in  the  orderly  man- 
ner provided  for  by  the  rules  of  practice. 

"  And,  obviously,  no  other  rule  could  prevail  and  maintain 
the  usefulness  of  the  courts.  It  would  be  intolerable  if  any 
suitor  could  question  and  disregard  the  orders  and  decrees  of 
the  courts  whenever  he  considered  them  erroneous.  As  well 
mio-ht  the  sheriff,  who  is  their  executive  officer,  refuse  to  exe- 
cute  them. 

"  Under  such  a  rule,  the  administration  of  the  law  would 
fail,  and  government  would  break  down  in  one  of  its  vital 
parts."  People  ex  rel.  Gaynor  v.  McKane,  78  Hun,  154,  160  ; 
28  Supp.  981. 

Members  of  a  union  which  had  been  enjoined  were  punished 
for  criminal  contempt  because  they  committed  assault,  although 
the  injunction  order  did  not  mention  them  by  name,  but  was 
directed  against  "  eq,ch  and  every  member";  and  although 
the  order  was  not  served  on  them  personally ;  but  they  clearly 
knew,  and  had  heard  discussed,  the  contents  of  the  order. 
People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463.  A  striker  who 
had  violated  an  injunction  was  held  not  guilty  of  criminal  con- 
tempt because  owing  to  his  ignorance  of  the  English  language, 
he  did  not  know  enough  about  the  terms  of  the  injunction  to 
warrant  punishment.    People  ex  rel.  Stearns  v.  Marr,  181 
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N.  Y.  463.  In  reversing  an  order  punishing  the  defendant  for 
what  the  court  considered,  at  most,  a  technical  contempt,  the 
court  declared  the  order  could  not  be  sustained  as  an  adjudica- 
tion of  a  criminal  contempt  under  Code  Qvo.  Pro.  §§  8,  9,  for 
it  imposed  costs  and  a  fine,  to  be  paid  to  the  attorney,  and  the 
facts  would  not  justify  a  finding  that  the  violation  was  willful. 
Mut.  Milk  &  Cream  Co.  v.  Tietjen,  Y3  App.  Div.  532  ;  77  Supp. 
287. 

8.  Civil  contempt. — In  a  case  of  civil  contempt,  "it  is  es- 
sential to  sustain  a  conviction  that  there  shall  exist,  not  only 
jurisdiction  in  the  court  or  officer  granting  the  order  which 
has  been  disobeyed,  but  also  a  valid  cause  of  action  in  the  ag- 
grieved party ;  and  this  results  from  the  fact  that  a  civil  con- 
tempt is  not  an  ofifense  against  the  dignity  of  the  court,  but 
against  the  party  in  whose  behalf  the  mandate  of  the  court 
has  been  issued,  and  a  fine  is  imposed  solely  as  indemnity  to  the 
injured  party.  And  as  there  can  be  no  injury  when  there  is  no 
right  to  maintain  the  suit,  it  is  essential  that  this  right  should 
exist  in  order  to  sustain  a  conviction,  and  that  question  is  al- 
ways open  for  examination  on  appeal."  People  ex  rel.  Gaynor 
V.  MoKane,  78  Hun,  164,  160 ;  28  Supp.  981. 

9.  Appeal  from  refusal  to  punish Punishment  for  con- 
tempt rests  in  a  measure  upon  discretion,  but  it  is  judicial  dis- 
cretion ;  and  where  the  Special  Term  refuses  to  punish,  the 
Appellate  Division  will  entertain  appeal.  Brown  v.  Bromn- 
stein,  86  App.  Div.  499 ;  83  Supp.  798. 

10.  An  order  punishing  the  violation  of  an  injunction 
should  recite  definitely  the  facts  constituting  the  violation. 

—Mut.  Milk  (&  Cream  Co.  v.  Tie^en,  73  App.  Div.  532 ;  77 
Supp.  287. 
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Form  No.  600. 

Affidavit  of  Service  of  Injunction  Order  Granted  by  Judge. 

[Title  of  action.] 
State  of  New  York,   )       . 
County  of .    j 

A.  B.  being  duly  sworn,  deposes  and  says  that  he  is  over  the 
age  of  21  years  (if  betmeen  18  and  21  years  of  age,  state  exacti 

age>)    That  on  the day  of 19 — ,  at 

o'clock  in  the noon,  at  No. Street,  in  the 

City  of County  of State  of  New  York,  he 

served  the  (summons  in  the  above-entitled  action  together  with 
the)  annexed  order,  and  the  affidavits  and  exhibits  thereunto 
annexed,  being  the  affidavits  on  which  said  order  was  granted, 
on  C.  D.,  in  the  following  manner,  to  wit :  At  said  time  and 
place  he  first  exhibited  to  said  C.  D.,  the  signature  of  the  Hon.  E. 
F.  on  the  original  order  hereunto  annexed,  and  then  delivered 
to  and  left  with  said  C.  D.,  true  copies  of  said  (summons  and) 
order,  and  of  the  affidavits  and  exhibits  attached  thereto. 
Deponent  further  says  that  he  knew  the  person  so  served  to 
be  the  said  C.  D.,  the  person  mentioned  and  described  in  the 
summons  as  the  defendant  (one  of  the  defendants)  in  this 
action.     {Or  describe  other  person,  if  not  the  defendant^ 

Sworn  to  before  me,  etc. 


Form  No.  601. 

Affidavit  of  Service  on  a  Corporation  of  an  Injunction  Order  Granted 

by  a  Judge. 

[Title  of  action.] 
State  of  New  Yoek,   )      . 

CoiTNTT  OF .      ) 

A.  B.  being  duly  sworn,  deposes  and  says  that  he  is  over  the 
age  of  21  years  (  if  between  18  amd  21  years,  state  exact  age)? 

That  on  the  day  of ,  19 — ,  at  

o'clock,  in  the noon,  at  No.  —  Street, 

ilf  the  summons  accompanies  the  injunction  order  the  person  serving  it 
must  be  at  least  eighteen  years  of  age.  If  between  18  and  21  the  age  should 
be  stated;  if  over  21  the  afQdavit  should  so  state.  Uule  18,  Gen.  Bules  of 
Prac. 

2  See  note  1  to  form  No.  600,  above. 
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in  the  City  of ,  County  of  ,  State  of  New- 
York,  he  served  the  annexed  order,'  and  the  affidavits  there- 
unto annexed,  on  the  Company  in  the  following 

manner,  to  wit :  At  said  time  and  place  he  showed  to  C.  D., 

the  President  of  said Company,  the  signature  of  the 

Hon.  E.  F.  on  said  original  order,  and  then  delivered  to  said 
C.  D.,  the  President  aforesaid,  true  copies  of  said  original 
order  and  the  affidavits  thereunto  annexed,  and  left  the  same 
with  said  C.  D.  Deponent  further  says  that  he  knew  the 
person  so  served  to  be  the  said  C.  C,  the  President  of  the 
said Company,  the  corporation  mentioned  and  de- 
scribed in  the  summons  as  the  defendant  (one  of  the  defend- 
ants) in  this  action. 

Sworn  to  before  me,  this,  etc. 

A.  B. 


Form  No.  603. 

Aflfidavit  of  Service  of  Court  Order. 

[Title  of  action.] 

State  of  New  Yoek,   ) 

r\      '  '    y  ss. : 

County  of .    ] 

A.  B.  being  duly  svsrorn,  deposes  and  says  that  he  is  over 
the  age  of  21  years  {if  hetween  18  and  21,  state  the  exact  age)? 

That  on  the day  of 19 — ,  at o'clock, 

in  the noon,  at  No. Street,  in  the  City  of 

,  County  of ,  State  of  New  York,  he  served 

the  annexed  order,''  {if  the  order  was  made  ex  parte,  add,  and 
the  affidaA)its  thereunto  annexed,  tupon  which  the  same  was 
granted)  on  C.  D.  by  delivering  to  and  leaving  with  said  C.  D., 
at  said  time  and  place,  a  duly  certified  copy  of  said  order  (to- 
gether with  true  copies  of  the  affidavits  thereunto  annexed, 
upon  which  the  same  \vas  granted).  Deponent  further  says 
that  he  knew  the  person  so  served  to  be  the  said  C.  D.,  the 
person  mentioned  and  described  in  the  summons  as  the  defend- 
ant in  this  action. 

Sworn  to  before  me,  this,  etc.  A.  B. 

1  If  the  summons  was  served  with  the  order  see  form  No.  600. 

2  See  note  1  to  form  No.  600. 

3  If  the  summons  was  served  with  the  order  see  form  No.  600. 
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Form  No.  603. 

Order  to  Show  Cause  Why  Defendant  Should  Not  be  Punished  for 
Contempt  for  Violating  Preliminary  Inj  unction,  i 

[Title  of  action.] 

Upon  reading  and  filing  ....  ,  whereby  it  is  made  to  appear 

that  one  J.  P.,  a  member  of  said  I.  M.  U.  No. ,  with 

knowledge  of  the  injunction  order  herein,  and  with  the  intent 
and  for  the  purpose  of  frightening  and  intimidating  the  said 
A.  T.,  and  the  workmen  then  employed  or  who  might  be  em- 
ployed, by  plaintiffs,  and  in  violation  and  disobedience  of  said 

injunction  order,  did  upon  the day  of ,  19 — , 

assault  the  said  A.  T.  by  laying  violent  hands  upon  the  said 
T.  and  detaining  him  against  his,  the  said  T.'s,  resistance,  and 
upon  the  said  day  menace,  threaten  and  intimidate  the  said 
T.  by  saying  to  the  said  T. :  "  Now  you  get  out  of  here  and 
don't  come  back  again  ;  for  if  you  do,  .  .  .  ." 

And  that  the  said  J.  P.  with  like  knowledge  and  intent,  and 

in  disobedience  of  said  injunction  order,  did  upon  the 

day  of ,  19 — ,  direct,  aid,  encourage,  assist  and  abet 

certain  persons,  fellow  strikers  and  members  of  the  said  Union 
in  assaulting  and  beating  one  A.  T.  and  one  .... 

And  that  the  I.  M.  U.  No. ,  in  violation  and  disobed- 
ience of  said  injunction,  did,  upon  the day  of , 

19 — ,  by  means  of  the  members  of  said  Union,  assemble  near 
and  about  the  factory  of  plaintiffs  herein,  thereby  intimidating 
the  workmen  of  E.  C.  S.  &  Co. 

I  do  hereby  order  and  require  that  the  said  I.  M.  U.  No. 

,  J.  P.,  ...  ,  and  each  of  them,  show  cause  before  me 

at  a  Special  Term,  ....  why  the  said  I.  M.  U.  No. 

and  said  persons,  and  each  of  them,  shall  not  be  punished  for 
said  alleged  offenses,  and 

I  do  hereby  further  order,  that  a  copy  of  the  affidavits  upon 
which  this  order  is  granted  and  of  this  order  be  served  upon 

the  I.  M.  U.  No. ,  and  upon  each  of  said  persons  in 

this  order  named,  on  orljefore  the day  of , 

19—. 


1  From  People  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463,  in  which  certain  of 
the  defendants  were  held  properly  punished  for  contempt. 
See  chapter  Contempt  for  procedure  in  enforcing  injunction  orders. 
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Form  No.  604. 

Order  to  Show  Cause  Why  Defendant  Should  Not  be  Punished 
for  Contempt  for  Violating  Preliminary  Injunction.  Another 
Form.i 

[Title  of  action]. 

On  reading  and  filing  ....  by  which  it  appears  to  the 
satisfaction  of  this  court,  that  H.  S.,  L.  W.  and  H.  W.  have 
disobeyed  the  order  of  the  Hon.  G.  C.  B.,  one  of  the  Justices 

of  this  court,  made  in  this  action  on  the day  of 

,  19 — ,  directing  that  the  defendant,  his  agents,  actors, 

servants  and  employees  refrain  from  producing,  performing, 
representing  or  playing  the    dramatic    composition  entitled 

,  either  in  whole  or  in  part ;  and  it  appearing  that 

personal  service  of  the  said  order  has  been  made  upon  the  said 
S.,  W.,  and  W.,  and  that  they,  and  each  of  them,  had  full 
knowledge  of  the  said  order  and  of  its  contents ;  and  it  ap- 
pearing to  the  satisfaction  of  the  court  that  the  defendant,  his 
agents  and  servants,  in  violation  of  the  said  order,  performed, 
at  the theater,  in  the  City  of ,  on  the  even- 
ings of , and ,  and  on  the  afternoon 

of ,  the  said  play  of ,  mentioned  in  said  or- 
der ;  and  that  the  said  S.,  "W".  and  W.  produced,  performed, 
represented  and  played  the  said  play,  together  with  other 
actors,  servants  and  employees  of  the  defendant ;  and  on  mo- 
tion of ,  attorneys  for  the  plaintiff,  it  is 

Oedered,  that  the  said  H.  S.,  L.  W.  and  W.  show  cause 
before  this  court,  at  a  Special  Term  thereof,  to  be  held  .  .  .  . 
why  they,  and  each  of  them,  should  not  be  punished  for  their, 
and  each  of  their,  alleged  oflfense  and  contempt.  Copies  of 
the  affidavits  and  other  papers,  except  theater  programmes,  on 
which  this  order  is  granted,  must  be  served  upon  the  said  S., 

W.  and  W.  personally,  on  or  before  the day  of 

to  be  sufficient  service. 

iFrom  Daly  v.  Amberg,  126  N.  Y.  490.  Certain  of  the  persons  enjoined 
were  punished  for  contempt  for  violation  of  this  order. 
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Form  ]Vo.  605. 

Order  Punishing  Defendants  for  Contempt  in  Violating  a  Prelimin- 
ary Injunction.1 

An  order  having  been  made  upon  the day  of 

,  19—,  that  W.  M.,  as  President  of  the  I.  M.  U.  JSTo. 


and  .  .  .  .  ,  and  J.  P.  ...  ,  show  cause  why  they  and 
each  of  them  should  not  be  punished  for  contempt  of  court 
in  willfully  disobeying  the  order  of  injunction  made  by  the 

Hon.  "W".  S.  A.,  a  Justice  of  the Court,  upon  the 

day  of  ,  19 — ,  in  a  certain  action,  then 

pending  in  the  Court  of  the  State  of  N"ew  York 

wherein  E.  C.  S.  et  al.,  were  plaintiffs,  and  the  said  "W.   M., 

as  President  of  the  I.  M.  U.  No. ,  and  others,  above 

named,  were  defendants,  and  said  motion  having  upon  the 

day  of  ,  19 — ,  come  on  to  be  heard  at  a 

special  term  of  the Court  held  at  the  Court  House 

in  the  City  of ,  JST.  Y.,  and  having  been  then  dismissed 

as  to  the  I.  M.  U.  JSTo. ,  and  referred  to  "W.  G.  T., 

Esq.,  a  counselor  of  law  of ,  IST.  Y.,  to  hear  and  take 

the  evidence  of  the  parties  to  said  proceedings,  and  their  wit- 
nesses, and  to  make  his  report  to  this  court  with  his  opinion 
thereon,  as  to  the  charges  and  allegations  in  said  proceedings 
against  the  said  J.  P.  ... ;  and  the  said  referee,  pursuant  to 
said  order,  having  heard  said  parties  and  their  witnesses  and 
having  made  his  report  to  this  court,  with  his  opinion  thereon, 
Now  upon  reading  and  filing  the  preliminary  injunction  or- 
der herein,  .  .  .  .  ,  it  is 

Oedeeed,  that  the  report  of  said  referee  be  and  the  same  is 
hereby  confirmed,  and  it  is  further,  Oedeeed 

That  the  said  J.  P.,  whose  true  name  is  K.  P.,  is  guilty  of 
a  criminal  contempt  of  court,  and  has  willfully  disobeyed  said 
injunction  order  in  that,  with  knowledge  of  the  existence  of 
said  injunction  and  its  terms,  and  for  the  purpose  of  intimidat- 
ing and  preventing  one  A.  T.,  who  was  an  employee  of  the 
plaintiffs,  from  continuing  in  the  employ  of  plaintiffs,  the  said 

K.  P.  did,  upon  the day  of ,  19 — ,  take  hold 

of  the  said  T.  and  say  to  him  :  "  If  you  come  back  here  again 
you  will  get  your  punching ;...."     And  it  is  further 

Oedeeed  and  Diebcted,  that  K.  P.  be  imprisoned  for  a  period 
of days  in  close  custody  in  the  common  jail  of  the 

1  From  Peovle  ex  rel.  Stearns  v.  Marr,  181  N.  Y.  463,  in  which  the  pun- 
ishment of  certain  of  the  defendauts  was  held  to  have  been  proper. 
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County  of ,  and  that  he  be,  and  he  is  hereby,  fined 

the  sum  of dollars,  and  in  case  of  default  in  the  pay- 
ment of  the  aforesaid  fine,  that  he  be  imprisoned  in  close  cus- 
tody in  the  common  jail  of  the  County  of until  said 

fine  is  fully  paid,  or  for  a  period  of days  after  the 

expiration  of  the  period  ''of days  above  mentioned 

shall  have  expired. 

Okbeeed,  that  a  warrant  issue  to  carry  into  effect  the  pro- 
visions of  this  order. 


AeT.    VII.       CONTmUING  AND  VACATING    THE  INJUNCTION. 

FOBMS. 

NO.  PAGE. 

606.  Notice  of  motion  to  vacate  or  modify  injunction  order 1031. 

607.  Affidavit  on  application  without  notice  to  vacate  or  modify  in- 

junction order  to  other  court  or  judge  than  the  one  granting  it.  1032. 

608.  Order  vacating  or  modifying  injunction  order,  without  notice, 

by  judge  granting  same 1032. 

609.  Order  vacating  or  modifying  injunction  order,  without  notice, 

by  judge,  other  than  the  one  making  it 1033. 

610.  Order  vacating  a  preliminary  injunction,  made  upon  notice 1033. 

611.  Order  to  show  cause  why  injunction  should  not  be  modified.  .  .  .  1035. 

612.  Notice  of  motion  by  plaintiffs  to  resettle  injunction  order 1035. 

1 .  In  general. — A  large  proportion  of  preliminary  injunc- 
tions are  granted  ex  parte  to  continue  "  until  the  further  order 
of  the  court."  Added  to  the  injunction  is  an  order  to  show 
cause  why  the  injunction  should  not  be  continued  during  the 
pendency  of  the  action.  This  order  to  show  cause  may  be  re- 
turnable in  five  or  eight  days  as  the  case  may  be,  but  the  time 
may  be  shortened  under  proper  circumstances.  But  where  no 
sufficient  reason  is  given  for  a  notice  of  motion  of  less  than 
eight  days,  and  the  plaintiff  is  protected  by  the  temporary  in- 
junction, an  order  requiring  the  defendant  to  show  cause  in  less 
than  eight  days  why  the  injunction  should  not  be  continued, 
will  be  vacated.^  Barclay  v.  Moloney,  44  App.  Div.  632 ;  60 
Supp.  403. 

iSee  Article  Motions  and  Obdebs,  p.  297,  Vol.  1,  particularly  rules  as 
to  orders  to  show  cause,  pp.  304  et  seq. 
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2.  At  the  hearing  upon  the  order  to  show  cause  the  defend- 
ant may  meet  the  motion,  either  by  urging  that  the  mov- 
ing papers  are  insuflBcient  to  justify  the  continuance  of  the  in- 
junction, or  he  may  meet  it  by  answering  aiBdavits.  If  no 
proof  is  offered  by  the  defendant  the  plaintiff  must  stand  or 
fall  on  the  suflRciency  of  his  original  papers.  If  the  defendant 
offers  answering  affidavits  it  is  within  the  discretion  of  the 
court  to  say  whether  or  not  the  plaintiff  shall  be  allowed  to 
submit  affidavits  in  reply.  Oagney  v.  Fisher,  34  Hun,  549. 
The  right  given  by  Code  Civ.  Pro.  §  627  to  the  plaintiff  to 
introduce  affidavits  tending  to  support  the  injunction  in  a  case 
where  the  defendant  has  offered  answering  affidavits  applies 
only  to  motions  to  vacate  injunctions,  not  to  motions  to  con- 
tinue them.  Cagney  v.  Fisher,  34  Hun,  549.  The  plaintiff 
ordinarily  will  not  be  allowed  to  read  an  affidavit  that  is  merely 
corroborative  of  facts  averred  in  the  complaint.  Jacobs  v. 
Miller,  10  Hun,  230.  But  the  rule  may  be  relaxed  in  a  proper 
case.  Id.  Before  the  hearing  on  the  order  to  show  cause  why 
the  injunction  should  not  be  continued,  the  injunction,  when 
made  ex  parte,  may  be  vacated  or  modified,  without  notice,  by 
the  judge  or  court  which  made  it,  or  by  the  Appellate  Division 
of  the  Supreme  Court.  Code  Civ.  Pro.  §  626.^  This  motion 
is  sounded  on  the  papers  upon  which  the  injunction  was 
granted. 

1  This  section  provides  as  follows:  "§626.  Wherethe  injunction  order 
was  granted  without  notice,  the  party  enjoined  may  apply,  upon  the  papers 
upon  which  it  was  granted,  for  an  order  vacating  or  modifying  the  injunc- 
tion order.  Such  an  application  may  be  made,  without  notice,  to  the  judge 
or  justice  who  granted  the  order,  or  who  held  the  term  of  the  court  where 
it  was  granted ;  or  to  a  term  of  the  appellate  division  of  the  supreme  court. 
It  cannot  be  made  without  notice,  to  anj^other  judge,  justice  or  term,  un- 
less the  applicant  produces  proof,  by  affidavit,  that,  by  reason  of  the  ab- 
sence or  other  disability  of  the  judge  or  justice  who  granted  the  order,  the 
application  cannot  be  made  to  him ;  and  that  the  apjjlicant  will  be  exposed 
to  great  injury,  by  the  delay  required  for  an  application  upon  notice.  The 
affidavit  must  be  filed  with  the  clerk;  and  a  copy  thereof,  and  of  the  order 
vacating  or  modifying  the  injunction  order,  must  be  served  upon  the 
plaintiff's  attorney,  before  that  order  takes  effect." 

See  also  Motions  and  Obdebs  p.  297,  Vol.  1. 
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Rule  amoids  conflict  of  authority. — An  ex  pa/rte  application 
to  vacate  the  order  cannot  be  made  to  any  other  judge  than 
the  one  who  granted  it,  else  there  would  be  a  conflict  of  au- 
thority. Gere  v.  JST.  T.  C,  etc.,  B.  Co.,  38  Hun,  231.  An 
ex  jparte  application  to  vacate  may  be  made  to  the  General 
Terra,  but  "  it  is  evident  that  that  court  should  not  interfere, 
unless  there  be  some  pressing  necessity.  To  say,  without  hear- 
ing the  other  side,  that  the  injunction  should  be  vacated,  is 
almost  to  censure  the  judge  who  granted  it."  Id.  The  Gen- 
eral Term  of  the  Third  Department,  in  an  opinion  written  in 
November,  1885,  said  that  they  had  "  in  one  instance  vacated 
ex  j>a/rte  an  injunction,  and  we  are  satisfied  that  our  action 
then  was  proper.  But  the  case  was  unusual.  In  that  case  the 
defendants  were  enjoined,  under  peculiar  circumstances,  from 
holding  an  election.  Unless  it  were  held  on  the  day  appointed, 
it  might  be  difficult  to  hold  it  again  for  a  long  time.  And  the 
vacating  of  the  injunction  only  permitted  an  election,  without 
deciding  on  its  effect.  There  were  other  facts  which  made 
that  a  case  that  plainly  demanded  the  relief  which  we  granted." 
Id.  An  injunction  order  was  granted  ex  parte  ;  the  defend- 
ants then  answered  the  complaint ;  subsequently  the  plaintiffs 
obtained  ex  parte  an  independent  and  additional  injunction 
order,  although  recited  as  being  merely  supplementary  to  the 
first  order  ;  the  defendants  then  sought  ex  parte  to  vacate  the 
second  order  ;  Held,  it  should  have  been  vacated.  Code  Civ. 
Pro.  %  609  ;  Rhodes  v.  Wlieeler,  48  App.  Div.  410 ;  63  Supp. 
184. 

3.  If  the  injunction  is  continued  after  a  hearing  is  had 

on  the  order  to  show  cause,  issued  in  behalf  of  the  plaintiff, 
whether  or  not  the  defendant  submits  answering  affidavits, 
the  only  way  in  which  the  defendant  can  then  get  rid  of  the 
injunction  is  by  an  appeal,  unless  the  order  itself  provides 
that  a  motion  may  be  made  at  a  later  da!te,  or  upon  new  con- 
ditions arising,  for  a  modification  or  a  vacation  thereof.^ 

1  Of  course  a  motion  may  be  made  for  a  rehearing,  and,  in  particular 
cases,  a  motion  may  be  entertained  where  the  conditions  have  changed  or 
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4c.  If  an  injunction  order  lias  been  issued  ex  parte  to 
continue  during  tlie  action,  or  for  au  indefinite  time,  or  if 
the  order  was  made  on  notice  and  contains  leave  to  apply  to 
vacate  or  modify  it,  a  motion  may  be  made  to  the  court,  on 
notice,  to  vacate  or  modify  it.     Code  Civ.  Pro.  §  627.^ 

5.  Three  motions  may  be  made  as  of  right  in  some  cases 

to  vacate  a  temporary  injunction.  One  on  the  papers  on 
which  the  injunction  was  granted,  and  a  second  on  answer- 
ing affidavits,  if  the  first  motion  is  unsuccessful.  If  both  of 
these  motions  are  made  before  a  complaint  is  served  and  they 

new  facts  have  arisen  or  been  discovered,  to  vacate  or  modify  an  injunc- 
tion whicli  has  been  ordered  to  continue  pendente  lite  after  a  hearing, 
even  though  the  order  itself  contains  no  such  permission.  The  power  to 
do  this  arises  from  the  general  power  of  courts  of  equity  to  modify  their 
own  decrees.  But  the  practice  is  not  favored,  and  a  clear  case  must  be 
shown  before  the  power  will  be  exercised;  and  the  general  rule  is  as  stated 
in  the  text. 

1  This  section  provides  as  follows: 

"  §  627.  Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate  or  modify 
it,  the  party  enjoined  may  apply,  upon  notice,  to  the  judge  who  granted 
it,  or  to  the  court,  at  a  term  where  a  contested  motion  in  the  action  may 
be  heard,  for  an  order,  vacating  or  modifying  the  injunction  oi-der.  Such 
an  application  may  be  founded  upon  the  papers  upon  which  the  injunc- 
tion was  gi-anted,  or  upon  proof,  by  aflldavit,  on  the  part  of  the  defendant, 
or  both.  Where  it  is  founded  upon  proof  on  the  part  of  the  defendant, 
it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of  the  plaintiff, 
tending  to  sustain  the  injunction." 

Under  §  626  an  injunction  granted  ex  parte  may  also  be  vacated  ex  parte, 
but  that  section  is  to  provide  generally  for  the  vacation  of  an  injunction, 
inadvertently  granted,  by  the  judge  or  court  by  which  it  was  granted, 
pending  tlie  hearing  on  an  order  to  show  cause  why  it  should  not  be  con- 
tinued during  the  pendency  of  the  action.  This  leaves  the  order  to  show 
cause  in  effect  a  notice  of  motion,  postponing  the  issuing  of  a  temporary 
injunction  until  the  argument  of  the  motion  brought  on  by  the  order  to 
show  cause.  Section  627  applies  rather  to  cases  where  it  is  necessary  for 
the  defendant  to  take  some  affirmative  action  to  get  rid  of  an  injunction 
which  is  granted  not  pending  the  hearing  or  an  order  to  show  cause,  but 
for  an  indefinite  time  or  pending  the  final  determination  of  the  action, 
and  as  to  which,  as  a  temporary  injunction,  the  defendant  will  not  have 
his  day  in  court,  unless  he  takes  some  such  affirmative  action. 
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both  fail,  a  third  motion  may  be  made  on  the  ground  that  the 
complaint,  when  served,  does  not  set  forth  a  cause  of  action 
entitling  thepIaintifiE  to  anin^nnctionpendente  lite.  Code  Cvo. 
Pro.  §  628.1 

6.  Continuing,  or  vacating,  discretionary. — If  the  court 
below  fairly  exercised  its  discretion  in  refusing  to  continue  the 
order,  such  decision  will  not  ordinarily  be  interfered  with  on 
appeal.  Steele  v.  Pittsburg,  S.  c&  L.  E.  B.  Co.,  12  Supp.  576. 
Nor  where  "  the  order  does  not  necessarily  aflfect  a  substantial 
right  and  it  does  involve  a  question  of  discretion."  Paul  v. 
Munger,  47  N.  Y.  469.  Where  the  Special  Term  had  vacated 
a  preliminary  injunction,  in  an  action  to  perpetually  enjoin 
the  carrying  into  effect  of  a  proposed  lease  between  two  street 
railroads,  the  Appellate  Division  refused  to  reverse  the  action, 
as  it  did  not  clearly  appear  that  the  Special  Term  exercised 
its  discretion  improperly.  Content  v.  Met.  St.  R.  Co.,  73  App. 
Div.  230 ;  76  Supp.  749. 

On  final  judgment,  if  preventive  relief  is  then  denied,  the 
injunction  will  "  fall  of  its  own  weight."  Burt  v.  Smith,  181 
N.  Y.  1.  But  where  the  papers  warrant  the  granting  of  an 
injunction  in  the  first  instance,  it  should  stand  until,  on  proper 
notice,  it  is  either  continued  or  vacated.  Ba/rclay  v.  Moloney, 
44  App.  Div.  632 ;  60  Supp.  403. 

7.  Who  may  move  to  vacate  the  order. — An  injunction 
restraining  two  persons  from  paying  certain  moneys  to  a  third, 
in  effect  restrains  that  third  person  from  receiving  those 
moneys,  and  he  is  a  "  party  enjoined  "  within  the  meaning  of 

1  This  section  provides  as  follows:  "  §628.  The  granting  or  denial  of  an 
application,  made  as  prescribed  in  the  last  section  founded  only  upon  the 
papers  upon  which  the  injunction  order  was  granted,  does  not  prejudice 
a  subsequent  application,  seasonably  made,  founded  upon  proof,  by  aflB- 
davit,  on  the  part  of  the  defendant.  And  the  granting  or  denial  of  either 
application  does  not  prejudice  a  subsequent  application,  seasonably  made, 
founded  upon  the  failure  of  a  complaint,  which  had  not  been  made  at  the 
time  of  the  former  application,  to  set  forth  a  cause  of  action,  sufiScient  to 
entitle  the  plaintiff  to  the  Injunction  order,  upon  one  or  more  grounds, 
recited  therein." 
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the  Code  sufficiently  to  be  allowed  to  move  to  vacate.    Lomd- 
ers  V.  Fisher,  24  Hun,  648. 

8.  Grounds  for  vacating. — Deception-. — The  order  may  be 
vacated  for  deception  and  misrepresentation  practiced  when 
it  was  obtained.  Ciancimi/nd  v.  Man,  1  Misc.  121 ;  20  Supp. 
702. 

Abuse. — And  afordori  for  abusing  it  after  issued.     Id. 

Vagueness  is  a  ground  for  dissolving  the  order.  Lyon  v. 
Botchford,  25  Hun,  57. 

1^0  irreparable  injury  done. — If  the  defendant's  work,  which 
the  plaintiff  seeks  to  enjoin,  can  be  allowed  to  proceed  until 
the  trial  of  the  action  without  causing  any  irreparable  injury, 
or  any  injury  which  cannot  be  compensated  by  a  pecuniary 
pajrment,  an  injunction  restraining  such  work  should  be  va- 
cated. Tracy  v.  Troy  cfe  Lamsingburgh  R.  Go.,  54  Hun,  550 ; 
7  Supp.  892. 

Remedy  at  law. — It  is  ground  for  vacating  the  injunction 
if  the  order  is  one  to  restrain  perfectly  solvent  defendants 
from  taking  possession  of  personal  property,  the  remedy  at 
law  being  within  reach  of  the  plaintiff.  Wat.  Oas  Light  Co. 
V.  O'Brien,  38  How.  Pr.  271. 

Where  court  would  not  have  gra/nted  the  order  in  the  first 
instance. — It  is  good  ground  for  vacating  an  injunction,  if,  on 
a  motion  either  to  continue  or  dissolve,  the  evidence  disclosed 
is,  considered  as  a  whole,  such  that  the  court  would  not  have 
granted  the  injunction  in  the  first  instance.  Moser  v.  Polha- 
mus,  4  Abb.  Pr.  IST.  S.  442. 

Decision  on  motion  to  vacate  not  final. — "  An  order,  made 
pending  a  suit,  dissolving  a  temporary  injunction,  by  no  means 
determines  that  the  party  in  whose  favor  it  has  been  granted 
may  not  be  entitled  to  that  relief  at  the  final  decision  of  the 
cause.  It  may  be  dissolved  for  irregularity,  or  because  the 
case  is  badly  stated  in  the  complaint,  or  upon  the  answer  of 
the  defendants  and  affidavits ;  and  yet,  at  the  final  hearing,  it 
may  be  decided  that  the  defendant  ought  to  be  enjoined." 
Methodist  Churches  of  JST.  T.  v.  Barker,  18  N.  Y.  463. 
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9.  Insufficient  grounds  for  vacating. — Misjoinder  which 
is  a  matter  of  form,  and  does  not  go  to  the  merits,  is  not  a 
ground  for  the  dissolution  of  an  injunction.  Tradesmen's 
Bh.  V.  Merritt,  1  Paige,  302.  And  in  this  case  the  court  was 
"  not  certain  that  in  a  clear  case  of  misjoinder  of  complain- 
ants, the  defendant  would  be  entitled  to  have  the  injunction 
dissolved  as  a  matter  of  course,  before  demurrer  or  answer." 
Id. 

The  flea  of  the  Statute  of  Limitations  is  an  affirmative  de- 
fense, and  is  not  a,ground  for  setting  aside  an  injunction  other- 
wise properly  issued.  Littlejohn  v.  Leffingwell,  40  App.  Div. 
13  ;  57  Supp.  839. 

Questions  of  fact  disputed. — An  injunction,  pendente  lite,  re- 
straining a  company  from  continuing  the  erection  of  telephone 
poles,  should  not  be  vacated  if  it  is  disputed  whether  village 
authorities  properly  exercised  their  power ;  the  decision  on 
that  point  should  await  the  trial.  Carthage  v.  Central  JV.  y. 
Tel.  Co.,  110  App.  Div.  62.5.  Similarly,  on  a  motion  to  dis- 
solve an  injunction  restraining  a  baseball  association  from 
playing  baseball  on  Sunday  at  its  grounds,  where  the  plain- 
tififs,  who  were  property  owners  in  the  vicinity  of  these 
grounds,  contended  that  Sunday  baseball  diminished  the  value 
of  their  property,  the  court  declined  to  act,  holding  that  the 
question  could  be  settled  best  by  a  trial  in  a  court  of  equity. 
Durham  v.  Binghamton  &  Lestershi/re  Baseball  Assn.,  44 
Misc.  112 ;  89  Supp.  762. 

If  defendant  is  in  contempt. — It  is  a  sufficient  answer  to  an 
application  to  vacate  the  injunction  that  the  defendant  is  in 
contempt  for  disobeying  it.  Krom  v.  Hogam,,  4  How.  Pr. 
225. 

Where  all  the  defendants  ha/oe  not  answered. — The  general 
rule  is  that  an  injunction  properly  granted  is  not  to  be  dis- 
solved, until  the  answer  of  all  the  defendants  has  come  in. 
But  if  the  defendant  on  whom  the  real  gravamen  rests  has 
fully  answered  the  bill,  it  seems  that  this  would  be  sufficient. 
Depeyster  v.  Craves,  2  Johns.  Ch.  148. 

If  defendant  does  not  ask  for  the  relief. — Where  the  plaintiff 
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obtained  an  order  to  show  cause  to  punish  the  defendant  and 
his  attorneys  for  contempt,  for  violating  an  injunction,  but  the 
defendant  did  not  serve  any  counter-notice  asking  that  the  in- 
junction be  vacated  and  did  not  serve  affidavits  as  to  a  further 
continuance  of  the  injunction,  the  court  was  held  to  be  with- 
out power  to  vacate  the  injunction,  although  it  denied  the  mo- 
tion to  punish  for  contempt.  Jones  v.  Burgess,  109  App.  Div. 
888  ;  96  Supp.  873. 

10.  Modifying  the  injunction. — In  an  action  by  tenants  in 
a  building  next  to  a  building  in  course  of  construction  against 
the  persons  erecting  such  building,  a  preliminary  injunction 
was  granted,  restraining  the  defendants  from  removing  the 
walls  and  roof  of  the  plaintiff's  building,  etc.  This  injunction 
was  modified  so  as  to  permit  the  defendants  to  remove  the 
rear  part  of  the  building  in  controversy,  under  certain  condi- 
tions. Subsequently,  the  injunction  again  was  modified,  so  as 
to  allow  the  removal  of  that  part  of  the  building  in  contro- 
versy which  was  above  the  premises  occupied  by  the  plaintiff, 
provided  the  removal  was  made  so  as  not  unreasonably  to  in- 
terfere with  the  plaintiffs'  right  to  quiet  enjoyment.  Ileld, 
that  the  second  modification,  which  was  the  only  one  appealed 
from,  was  improper  ;  and,  it  seems,  the  other  modification 
also  was  improper,  for  "  nobody  had  the  right  to  say  that  they 
[the  plaintiffs]  shall  take  something  else  [than  that  which  they 
had  contracted  to  get]  because  in  their  opinion  it  is  just  as 
good."  Benedict  v.  Mternat.  Banking  Gorj9.,  88  App.  Div. 
488  ;  85  Supp.  188. 

If  the  discretion  reposed  in  the  court  helow  has  not  been 
abused  in  modifying  an  injunction  an  appellate  tribunal  will 
usually  not  interfere.  Stanley  v.  Polla/rd,  5  Misc.  490;  25 
Supp.  766. 

Releasing  paH  of  properly.  If  more  property  is  tied  up  by 
the  injunction  than  is  necessary  to  protect  the  plaintiff  the 
order  may  be  modified  so  as  to  release  part  thereof.  Sawhe 
V.  Eawke,  74  Hun,  370 ;  26  Supp.  803. 

Urmecessa/rily  a/rresting  the  business  of  a  corporation  will 
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not  be  allowed  if  the  rights  of  the  parties  can.  be  protected  by 
a  modification  of  the  order.  Stea/rns  v.  Shermmi,  4  St.  R.  507. 
The  order  may  he  modified  on  appeal  so  as  to  better  protect 
the  rights  of  the  plaintiff.  Williams  v.  Johnson,  15  Super. 
Ct.  1. 

11.  Reinstating  the  injunction. — If  it  is  proper  to  rein- 
state an  injunction  pending  an  appeal  from  the  order  dissolv- 
ing it,  special  facts  and  circumstances  should  be  shown  to 
render  such  a  step  necessary,  in  order  to  preserve  the  property 
in  the  meantime  or  to  prevent  irreparable  injury.  Coster  v. 
Oriswold,  4  Edw.  Ch.  364.  This  was  done  where  the  act  en- 
joined was  the  removal  of  a  store-house,  to  do  which  it  would 
have  to  be  destroyed.  Hart  v.  The  Corp.  of  Albany,  3  Paige, 
381.  But  where  a  preliminary  injunction  was  granted,  and 
later  vacated,  the  court  on  appeal,  declaring  that  the  questions 
involved  could  not  be  satisfactorily  decided  until  the  issues  of 
fact  had  been  tried  and  determined,  refused  to  restore  and 
continue  the  injunction  pendente  lite.  Warsaw  Water  Worhs 
Co.  V.  Warsaw,  4  App.  Div.  509  ;  40  Supp.  28.  And  if  the 
plaintiff  has  been  defeated  in  his  action  and  in  maintaining 
his  temporary  injunction,  and  it  has  been  dissolved,  there  is  no 
power  in  the  court  to  revive  it  pending  the  appeal.  Carpenter 
V.  Msher,  18  App.  Div.  561 ;  46  Supp.  5. 

12.  Conditions. — An  injunction  pendente  lite  was  vacated 
on  condition  that  a  bond  be  given  to  ,pay  damages  where  it 
appeared  that  the  action  complained  of  would  not  work  irrep- 
able  injury  to  the  plaintiff  and  would  not  cause  a  multiplicity 
of  suits.  I).,  L.  da  W.  R.  R.  Co.  v.  .S'.  L.  &  B.  R.  R.  Co.,  43 
App.  Div.  621 ;  60  Supp.  386.  Where  a  writ  of  error  was 
brought  on  a  judgment,  and  subsequently  a  creditor's  bill  was 
filed,  an  injunction  was  dissolved,  and  further  proceedings  on 
the  creditor's  bill  were  stayed,  on  the  defendant  giving  a  bond 
to  pay  the  judgment,  if  affirmed,  and  the  costs  of  the  creditor's 
bill  suit.  Bradt  v.  Kirhpatrich,  7  Paige,  62.  The  court,  in 
dissolving  an  injunction,  on  the  ground  that  the  case  was 
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within  Sleicher  v.  Grogan,  43  App.  Div.  213  ;  59  Supp.  1065, 
the  acts  complained  of  being  past,  and  not  present  continuing, 
acts,  and  there  being  no  evidence  of  their  perpetration  in  the 
future,  dissolved  it  "  without  prejudice  ....  to  the  right  of 
the  plaintiff  to  renew  its  motion  for  an  injunction,  if  the  de- 
fendant's acts  at  any  time  during  the  pendency  of  this  action 
warrant  judicial  interference,  as  the  plaintiff  may  be  advised." 
Sanford  Dairy  Co.  v.  Sdnford,  82  App  Div.  641 ;  81  Supp. 
563. 

In  proceedings  svpplementary  to  execution,  the  judge  or  the 
court  may,  as  a  condition  of  granting  an  application  to  vacate 
or  modify  the  injunction  order,  require  the  applicant  to  give 
security,  in  such  a  sum  and  in  such  a  manner,  as  justice  re- 
quires.    Code  Civ.  Pro.  §  2451. 


Form  No.  606. 

Notice  of  Motion  to  Vacate  or  Modify  Injunction  Order.' 

(Code  Civ.  Pro.   §  627.) 

[Title  of  action.] 

Sir  : — Take  notice,  that  upon  the  papers  upon  which  the  in- 
junction order  hereinafter  mentioned  was  granted  [and  upon 
the  affidavits  and  papers  which  are  hereto  annexed],  a  motion 

will  be  made  at  a Term  of  the Court,  to 

be  held  at ,  on  the day  of ,  19 — , 

at  the  opening  of  the  court,  or  as  soon  as  counsel  can  be  heard 
\or  to  Hon.  A.  O.,  judge  of  the Court,  at 


on  the day  oi ,  19 — ,  at o'clock  in 

the  — noon]  for  an  order  vacating  the  injunction  order 

granted  in  this  action,  on  the day  of ,  19 — , 

with  costs  of  thig  motion,  and  for  such  other  or,  further  relief 
as  may  be  proper.  On  the  ground  that  {specify  irregularities 
if  they  are  depended  upon  to  vacate  the  injunction.) 

Dated ,  19—. 

C.  D.,  Attorney  for  Defendant. 
{Office  address.'] 

To  H.  K.,  Attorney  for  Plaintiff. 

1  See  Motions  and  Obdbbs,  pp.  297  et  seq.  Vol,  1. 
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Form.  No.  607. 

Affidavit  on  Application  Without  Notice  to  Vacate  or  Modify  In- 
junction Order  to  Other  Court  or  Judge  Than  the  One  Grant- 
ing it- 

(Code  Civ.  Pro.  §  626.) 

[Title. of  action.] 
County  of ,  ss. : 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

defendant  in  the  above  action  [or  other  description  of  affiant]  ; 
that  an  injunction  order,  a  copy  of  which  is  hereto  annexed, 

was  granted  in  said  action,  on  the day  of , 

19 — ,  by  [describing  court  or  judge]  ;  that  the  Hon.  A.  O.,  by 
whom  the  said  order  was  granted  [or  who  presided  at  the  said 
term  at  which  said  order  was  granted],  is  absent  from  the 

county  of ,  and  is,  as  this  deponent  is  informed  and 

believes  from  inquiries  made  at  his  chambers  and  residence  [or 

otherwise,  as  the  case  way  he],  at ,  and  expects  to  be 

so  absent  and  at  the  last  mentioned  place  for [state 

time  of  absence]  [or  is  disabled  by  reason  of  sickness  {or  other 
disability,  stating  it)  from  hearing  an  application  to  vacate  or 
modify  such  injunction  order] ;  that  by  reason  of  such  absence 
[or  disability]  such  application  cannot  be  made  to  said  judge, 
and  that  the  defendant  who  desires  to  make  such  application 
will  be  exposed  to  great  injury  by  the  delay  required  for  such 
an  application  upon  notice  [state  reasons  why]  ;  that  no  previous 
application  for  an  order  vacating  said  injunction  has  been  made 
{or  if  made  state  it). 

A.  B. 

Sworn  to,  etc. 


Form  No.  608. 

Order  Vacating  or  Modifying  Injunction  Order,  Without  Notice, 
by  Judge  Granting  Same. 

(Code  Civ.  Pro.  §626.) 

[Title  of  action.] 

On  reading  and  filing  the  [naming  papers  on  which  the  in- 
junction order  was  granted]  [*],  and  on  motion  of  T.  E..,  of 
counsel  for  defendant,  I  do  hereby  order  that  the  injunction 

order  granted  in  the  above-entitled  action  on  the day 

of ,  19 — ,  by  me  [or  at  a  Special  Term  held  by  me], 
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be  and  the  same  is  hereby  vacated  [or  modified,  stating  re- 
spects in  which  it  is  modified],  with dollars  costs  to 

abide  the  event  of  the  action. 

Dated ,  19—. 

A.  B., 
Justice  of  the  Supreme  Court 
of  the  State  of  New  York. 


Form  ]Vo.  609. 

Order  Vacating  or  Modifying  Injunction  Order,  Without  Notice, 
by  Judge,  Other  Than  the  One  Making  it. 

(Code  Civ.  Pro.  §626.) 

[Title  of  action.] 

As  inform  JVo.  608  to  [*],  cmdfrom  thence  as  follows :  And 

it  appearing  by  the  afladavit  of  A.  B.,  dated ,  19 — , 

that  this  application  cannot  be  made  to  Hon.  A.  O.,  who 

f ranted  the  injunction  order  hereinafter  mentioned  [or  who 
eld  the term  of  the Court  at  which  the  in- 
junction order  hereinafter  mentioned  was  granted],  by  reason 
"of  the  absence  [or  other  disability,  naming  it]  of  said  judge. 

Now,  on  motion  of  T.  K.,  of  counsel  for  defendant,  I  do 
hereby  order  that  the  injunction  order  granted  in  the  above- 
entitled  action  by  said  judge  [hr  at  said Term  held 

by  said  judge],  be  and  the  same  is  hereby  vacated  [or  modified 

stating  respects  in  which  it  is  modified],  with dollars 

costs  to  abide  the  event  of  this  action. 

Dated ,  19—. 

C.  D., 
Justice  of  the  Supreme  Court 
of  the  State  of  New  York. 


Form  No.  610. 

Order  Vacating  a  Preliminary  Injunction,  Made  Upon  Notice.* 

[Title  of  action.] 

A  motion  having  come  regularly  on  to  be  heard  on  the  order 
to  show  cause  herein  dated  the day  of ,  19 — , 

1  From  Interborough  Bap.  Trans.  Co.  v.  Gallagher,  96  App.  Div.  632;  89 
Supp.  152;  in  which  the  order  vacating  the  injunction  was  affirmed. 

YOL.  II— 11 
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why  an  order  should  not  be  made  herein  enjoining  and  re- 
straining during  the  pendency  of  this  action  the  defendant  [his 
agents,  attorneys,  servants  and  workmen,  and  each  and  all  of 
them]  and  all  persons  acting  for  or  under  him  [or  them],  from 
[Here  set  forth  acts  enjoined,  as  to  which  see  article  The  oedeb, 
ante,  p.  973],  during  the  pendency  of  this  action,  and  why 
the  plaintijff  should  not  have  such  other  and  further  relief  in  the 
premises  as  to  the  court  might  seem  just,  and  under  which 
order  to  show  cause  it  was  provided  that  until  the  hearing  and 
decision  of  the  motion  arising  on  such  order  the  defendant  [and 
his  attorneys,  agents,  servants  and  workmen,  and  each  and  all 
of  them]  and  all  persons  acting  for  or  under  him  [them]  or  on 
behalf  of  him  [them]  should  be  enjoined  and  restrained  from 
committing  any  of  the  acts  hereinabove  set  forth. 

Now,  after  reading  and  filing  the  order  to  show  cause  herein, 

the  summons  and  complaint  herein  verified  the day  of 

;— ,  19 — ,  the  affidavit  of ,  of  the  same  date,  the 

affidavit  of ,  verified  the —  day  of 


1 9 — ,  read  by  leave  of  the  court  under  the  notice  bearing  date  the 
^ day  of ,  19 — ,  and  the  undertaking  and  af- 
fidavit of  ,  verified  the day  of ,  19 — , 

all  read  in  support  of  said  motion,  the  answer  of  the  defendant, 

verified  the day  of ,  19 — ,  the  affidavit  of 

,  verified  the day  of ,  19 —  [add 

names  of  other  affiants  amd  dates  of  verification  of  their  affir- 
damts],  all  read  in  opposition  to  said  motion,  the  notice  dated' 

the day  of ,  19 — ;  [insert  names  of  other 

affiants  and  verification  dates']  read  in  reply  to  the  answering 
affidavit  and  answer  of  the  defendant ;  the  notice  bearing  date 

the day  of ,  19 — ,  and  the  affidavit  of  [etc.'] 

in  answer  to  the  affidavit  of submitted  by  leave  of 

court  on  the  argument,  and  verified  the day  of 

,  19 — ;  and  after  hearing ■ — ,  of  counsel  for  plaintiff, 

in  support  of  said  motion,  and ,  of  counsel  for  defend- 
ant, in  opposition  thereto,  and  on  due  deliberation  had,  it  is 
Oedeeed  that  the  said  injunction  order  under  the  order  to 

show  cause  herein  dated  the '■ day  of ,  19 — , 

be,  and  the  same  hereby  is,  vacated  and  set  aside,  and  the 
motion  to  continue  the  same  be,  and  hereby  is,  denied  with 

dollars  costs  to  defendant. 

E.  A.  M„ 
Justice  of  the  Supreme  Court  of  the 
State  of  New  York. 


INJUNCTION.  1035 


Continuing  and  Vacating  Injunction. 


Form  No.  611. 

Order  to  Show  Cause  Wliy  Injunction  Should  ITot  Be  Modified.^ 

[Title  of  action.] 

On  the  [specifying  in  detail  oilpapers  in  the  action'],  papers 
and  proceedings  herein,  let  the  plaintiff  herein  or  his  attorney 
show  cause  before  this  court  at  [specifying  place  and  time], 
why  an  order  should  not  be  entered  herein  modifying  the  in- 
junction order  herein  dated  the day  of  , 

19 — ,  and  filed  in  the  office  of  the  clerk  of  the  County  of 

on  the day  of  ,  19 — ,  by  striking 

out  therefrom  the  names  of  A.  L.  and  C.  K.  E.  wherever  said 
names  appear  therein,  and  why  the  said  A.  L.  and  C.  E.  E. 
should  not  have  such  other  and  further  relief  in  the  premises 
as  may  be  just  and  proper,  besides  the  costs  of  this  motion. 
And  sufficient  reason  appearing  therefor  service  of  a  copy  of 
this  order  on  this  day  on  the  said  plaintiff's  attorney  is  deemed 
sufficient  and  in  time. 

Dated,  etc. 

H.  B.,  Jr., 
Justice  of  the  Supreme  Court 
of  the  State  of  New  York. 


Form  No.  613. 

Notice  of  Motion  by  Plaintiffs  to  Resettle  Injunction  Order.* 

Sijjg  : — Please  take  notice  that  upon  the  affidavits  of 


^  and  ,  and  upon  the  summons  and  complaint 

herein,  verified  the day  of  — ,  19 — ,  and  the 

answer  of  the  defendants  herein,  verified  the day  of 

,  19 — ,  and  the  affidavit  of ,  verified  the 

dav  of  ,  19 — ,  and  upon  the  order  herein 

dated  the  — day  of ,  19 — ,  and  entered  on  the 

same  day,  and  upon  all  the  papers  and  proceedings  herein,  ap- 
plication will  be  made  to  this  court  at  [specifying  the  time  am,d 
place]  for  an  order  resettling  the  order  of  this  court  bearing 
date,  the day  of ,  19 — ,  and  entered  on  or 

iFrom  Marty  v.  Marty,  66  App.  Dlv.  .527;  73  Supp.  369;  in  which  it  was 
held  that  the  order  should  have  been  modified. 

2  From  Morris  Europ.  &  Amer.  Ex.  Co.  v.  Merchants  Europ.  Ex.  Co.,  67 
App.  Div.  616;  73  Supp.  538;  in  which  the  order  was  resettled  in  part  as 
defendants  wished,  hut  refused  as  to  the  rest.    See  notes  p.  925. 


1036      Bradbury's  Lansing's  forms  and  practice. 

Undertaking.     Action  on  Undertaking. 

about  the  day  of  ,  19 — ,  so  that  the  said 

order  granting  an  mjnnction pendente litehevein  shall  conform 
to  the  proposed  resettled  order,  a  copy  of  which  is  hereto  an- 
nexed, which  resettled  order  shall  properly  provide  that  plain- 
tiff shall  give  a  new  and  substantial  undertaking  to  indemnify 
defendants  herein  as  provided  by  law  and  which  resettled 
order  shall  not  contain  a  mandatory  direction  to  deliver  in  this 
court's  custody  alleged  documents,  and  for  such  other  and 
further  relief  as  may  be  just  and  proper. 


Art.    VIII.    UNDEBTAKING.*       ACTION  ON  UNDEETAKING. 

FORMS. 
NO.  PAGE 

615.  General  form  of  undertaking  on  granting  an  injunction  order.   1046. 

616.  IJ.ecital  to  go  in  undertaking.     Action  against  strikers 1047. 

617.  Recital  in  order,  as  to  undertaking 1048. 

618.  Undertaking  on  staying  trial  of  an  action  by  injunction  order  1048. 

619.  Undertaking  on  staying  proceeding  by  injunction  order  in  an 

action  after  verdict,  decision  or  report,  or  after  entry  of 
judgment 1049. 

620.  Recital  in  order  directing  payment  of  money  on  procuring  in- 

junction order,  staying  proceedings  in  action  after  verdict,  etc.  1050. 

621.  Undertaking  on  procuring  order  to  pay  to  the  party  enjoined  the 

amount  deposited  in  court 1050. 

622.  Undertaking  on  staying  proceeding  by  injunction  order  after 

verdict  in  action  of  ejectment  or  for  dower 1051. 

623.  Notice  of  motion  for  reference,  etc.,  to  ascertain  damages  on  in- 

junction     1052. 

624.  Order  of  reference,  etc.,  to  ascertain  damages  on  injunction.  . .   1052. 

625.  Writ  of  inquiry  to  ascertain  damages  sustained  by  reason  of  any 

injunction 1053. 

626.  Notice  to  sureties  of  hearing  before  a  referee,  etc 1054. 

627.  Oath  of  jurors  on  writ  of  inquiry 1054. 

628.  Oath  to  witness  on  writ  of  inquiry 1054. 

629.  Inquisition  pursuant  to  writ  of  inquiry 1055. 

630.  Sheriff's  return  to  writ  of  inquiry 1055. 

631.  Complaint  in  suit  on  injunction  undertaking 1056. 

1.  Security  in  general — The  general  rule  is  that  the  party 
applying  for  the  injunction  order  must  give  an  undertaking, 

I  See,  in  general,  title   Bonds  and  Undeetakings,  pp.  213  et  sea., 
Vol.  1. 
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executed  by  him,  or  by  one  or  more  sureties,  as  the  court  or 
judge  directs,  to  the  effect  that  the  plaintiil  will  pay  to  the 
party  enjoined,  such  damages,  not  exceeding  a  sum,  specified 
in  the  undertaking,  as  he  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decides  that  the  plaintiff  was  not  en- 
titled thereto.     Qode  Oiv.  Pro.  §  620. 

2.  On  staying  proceedings  in  an  action  before  trial. — 

In  the  case  of  an  injunction  order,  to  stay  the  trial  of  an  ac- 
tion, for  a  sum  of  money  only,  after  issue  has  been  joined 
therein,  there  must  be  an  undertaking  that  the  applicant  will 
pay  to  the  party  enjoined  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction, 
not  exceeding  a  sum  specified  in  the  undertaking  ;  and,  also, 
all  damages  and  costs  that  may  be  awarded  to  him,  in  the  ac- 
tion in  which  the  order  is  granted.  Code  Cm.  Pro.  §  611.  In 
an  action  to  restrain  the  institution  of  summary  proceedings 
to  dispossess,  security  should  be  required  under  this  section. 
Potter  V.  Potter,  59  App.  Div.  140  ;  69  Supp.  183. 

3.  On  staying  proceedings  in  an  action,  after  trial  and 
before  judgment. — An  injunction  order  shall  not  be  granted, 
to  stay  proceedings  in  an  action  specified  in  Code  Cm.  Pro. 
%  611,  after  verdict,  report  or  decision  and  before  final  judg- 
ment thereupon,  unless  a  sum  of  money,  sufficient  to  cover  a 
sum  of  money  awarded  by  the  verdict,  report  or  decision,  and 
the  costs  of  the  action,  is  first  paid  by  the  party  applying  for 
the  injunction  into  the  court,  in  which  his  action  is  commenced, 
or  an  undertaking  for  the  payment  thereof,  with  interest,  is 
given.     Code  Cio.  Pro.  §  612. 

4.  In  staying  proceedings  after  judgment. — Where  the 
order  is  one  to  stay  proceedings  upon  a  judgment  for  a  sum 
of  money,  the  full  amount  of  the  judgment,  including  inter- 
est and  costs,  must  be  paid  by  the  applicant  into  the  court  in 
which  his  action  is  commenced ;  or  an  undertaking  in  lieu 
thereof  mast  be  given  ;  and  the  applicant  must  also  give  an 
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undertaking,  with  sufficient  sureties,  to  pay  to  the  party  en- 
joined, all  damages  and  costs,  which  may  be  awarded  to  him 
by  the  court,  in  the  action  in  which  the  injunction  order  is 
granted ;  not  exceeding  a  sura,  specified  in  the  undertaking. 
Code  Civ.  Pro.  §  613.  This  section  has  no  application  to  an 
order  staying  proceedings  to  enforce  a  judgment  until  the 
hearing  of  a  motion.  Carter  v.  Hodge,  150  'S.  Y.  532.  It 
does  apply  when  an  injunction  is  sought  restraining  a  bank 
from  receiving  the  payment  from  the  sheriff  of  a  judgment 
in  its  favor.  Ingalls  v.  Merohanti  Nat.  Bk.,  51  App.  Div. 
305  ;  64  Supp.  911. 

Money  deposited  may  he  paid  over. — Money  paid  into  court, 
as  prescribed  in  Code  Civ.  Pro.  §§612,  613,  may  be  paid  over, 
by  the  direction  of  the  court,  to  the  party  whose  proceedings 
are  stayed,  upon  his  giving  an  undertaking  to  the  people  of 
the  State,  with  sufficient  sureties,  in  a  sum  fixed  by  the  court, 
to  pay  the  money  and  interest,  or  any  part  thereof,  as  directed 
in  the  order  or  judgment  of  the  court.     Code  Civ.  Pro.  §  614. 

Undertaking  to  he  Go/nceled  thereupon. — Where  money  so 
paid  into  court  has  been  paid  over  to  the  party  whose  proceed- 
ings are  stayed,  if  the  final  decision  of  the  action,  in  which 
the  injunction  order  is  granted,  is  against  the  party  obtaining 
it,  the  court  must  give  such  directions,  as  justice  requires, 
with  respect  to  canceling  the  undertaking  given  by  the  suc- 
cessful party ;  making  perpetual  the  injunction  staying  col- 
lection of  the  judgment ;  and  requiring  the  judgment  to  be 
discharged  of  record.     Code  Civ.  Pro.  §  615. 

5.  On  staying  proceedings  after  Terdict,  in  ejectment  or 
dower,  the  applicant  must  give  an  undertaking,  with  sufficient 
sureties,  to  pay  to  the  party  enjoined  all  damages  and  costs, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  may 
be  awarded  to  him  in  the  action  wherein  the  injunction  was 
granted.     Code  Civ.  Pro.  %  616. 

Damages  to  include  waste. — Under  §  616,  the  damages  to  be 
paid  include,  not  only  the  reasonable  rents  and  profits  of  the 
real  property,  recovered  by  the  verdict,  report  or  decision,  but 
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all  waste  committed  upon  the  property,  after  the  granting  of 
the  injunction.     Gode  Civ.  Pro.  §  618. 

TJndertakvng  a/nd  deposit ;  when  dispensed  with. — Code  Civ. 
Pro.  %%  611-618  do  not  apply  to  a  case,  where  an  injunction 
order  is  applied  for,  to  stay  proceedings  in  another  action,  on 
the  ground  that  a  judgment,  verdict,  report  or  decision  therein 
was  obtained  by  actual  fraud.  In  that  case  the  court  or  judge 
granting  the  injunction  order  may  dispense  with  the  deposit 
of  money,  or  the  execution  of  an  undertaking ;  except  that 
where  special  provision  is  not  otherwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  oi'der,  the  party  ap- 
plying therefor  must  give  an  undertaking,  executed  by  him, 
or  by  one  or  more  sureties,  as  the  court  or  judge  directs,  to 
the  effect  that  the  plaintiff  will  pay  to  the  party  enjoined,  such 
damages,  not  exceeding  a  sum,  specified  in  the  undertaking,  as 
he  may  sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto.  Code  Civ. 
Pro.  §§  619,  620. 

6.  Waiver  of  security. — The  provision  regarding  the  giv- 
ing of  a  bond  is  for  the  benefit  of  the  party  enjoined,  and  he 
may  waive  it.  Ferry  v.  Bh.  of  CenPral  If.  Y.,  15  How.  Pr. 
446. 

7.  People,  etc.,  need  not  give  security. — The  Code  re- 
quirements that  a  party  give  security,  for  obtaining  an  injunc- 
tion order,  or  the  provisions  that  the  court,  or  a  judge,  may 
require  such  security  to  be  given,  are  to  be  construed  as  ex- 
cluding an  action  by  the  People,  or  by  a  domestic  municipal 
corporation ;  or  by  a  public  officer,  in  behalf  of  the  People,  or 
of  such  a  corporation  ;  except  where  the  security,  to  be  given 
in  such  an  action,  is  specially  regulated  by  the  provision  in 
question  ;  but  in  any  action  in  which  a  domestic  muhicipal 
corporation,  or  a  public  officer  in  behalf  of  such  corporation, 
shall  be,  by  virtue  of  the  foregoing  clauses,  excused  from  giv- 
ing security  or  procuring  an  order  of  injunction,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
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by  the  opposite  party  by  reason  of  such  injunction, '  in  the 
same  case  and  to  the  same  extent  as  sureties  to  an  undertak- 
ing would  have  been,  if  such  an  undertaking  had  been  given. 
Code  Civ.  Pro.  §  1990. 

Indicms. — In  an  action  by  the  Seneca  Indians,  to  enjoin  a 
person  from  assuming  to  act  as  their  president,  it  was  held 
that  security  need  not  be  given,  as  they  were  a  municipal  cor- 
poration within  the  spirit  of  §1990.  /Seneca  Nation  of  Indi- 
ans V.  John,  16  Supp.  40. 

8.  Amount  of  undertaking. — The  amount,  it  was  held, 
"  should  in  all  cases  be  sufficient  to  cover  the  amount  of  dam- 
ages the  defendants  might  sustain,  if  it  should  eventually  ap- 
pear that  the  allegations  in  the  bill  were  untrue,  or  that,  for 
any  other  reason,  the  complainant  was  not  equitably  entitled 
to  an  injunction."  Loveland  v.  Burnham,  1  Barb.  Ch.  65.  A 
$250  undertaking,  given  by  a  plaintiff  on  obtaining  a  pre- 
liminary injunction  restraining  further  proceedings  with 
regard  to  the  foreclosure  of  a  mortgage,  where  the  judg- 
ment of  foreclosure  and  sale  is  for  $1,678,151,  and  where  the 
plaintiff's  maximum  claim  is  $47,000,  is  only  nominal.  Hoh- 
inson\.  Gruaromty  Trust  Co.,  51  App.  Div.  134 ;  64  Supp.  525. 
On  a  motion  to  continue  an  injunction  pendente  lite,  the  ac- 
tion being  one  to  enforce  an  agreement  with  regard  to  the  sale 
of  fish,  the  court,  in  granting  the  motion,  directed  the  plaintiff 
to  give  a  $5,000  undertaking,  the  interests  involved  being  "  very 
large."  Booth  &  Co.  v.  Seilold,  37  Misc.  101 ;  74  Supp.  776. 
The  court  granted  an  injunction,  restraining  the  prosecution 
in  Connecticut  of  a  suit  on  a  cause  of  action  that  was  the 
basis  of  a  suit  previously  begun  in  New  York,  on  condition 
that  the  plaintiff  give  a  $15,000  undertaking ;  in  the  action 
the  amount  sought  was  $10,233.65  and  there  was  a  counter- 
claim of  $36,000.  Locomobile  Co.  v.  Amer.  Bridge  Co.,  80 
App.  Div.  44  ;  80  Supp.  288.  "Where  the  court  made  a  modi- 
fication which  went  to  the  substance  of  an  injunction,  making 
it  quite  possible  that  the  sureties  might  be  released,  the  af- 
firmance was  made  on  the  condition  that  the  plaintiff  give  a 
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new  undertaking  in  the  same  amount  as  the  original  one. 
Armr.  Press  Assn.  v.  Bromtingham,  57  App.  Div.  399  ;  68 
Supp.  285. 

9.  When  right  to  sue  accrues. — The  undertaking  is  that 
the  damages  will  be  paid  in  case  it  is  judicially  determined 
that  the  plaintiff  was  not  entitled  to  the  order.  The  plaintiff 
having  appealed,  and  executed  the  proper  undertaking,  after 
the  Special  Term  had  dismissed  his  complaint,  there  was  no 
final  determination  that  the  plaintiff  was  not  entitled  to  the 
order.  Musgrave  v.  Sherwood,  76  N.  Y.  194.  "  Where  the 
plaintiff  ex  parte  and  without  the  consent  of  the  defendant, 
enters  an  order  vacating  the  injunction  and  discontinuing  the 
action,  this  is  equivalent  to  an  adjudication  that  the  plaintiff 
was  not  entitled  to  the  injunction  ; "  but,  conversely,  "  if  the 
dissolution  of  the  injunction  and  dismissal  of  the  action  proceed 
upon  matter  arising  subsequent  to  the  commencement  of  the 
action  and  having  no  relation  to  the  merits."  ApoUinaris  Co, 
V.  VenaMe,  136  N.  Y.  46.  There  must  be  a  final  determina- 
tion that  the  plaintiffs  were  not  entitled  to  the  injunction  be- 
fore a  reference  will  be  ordered  to  determine  the  defendant's 
damages ;  and  such  a  reference  is  not  proper  pending  an  ap- 
peal taken  from  a  decision  that  the  injunction  was  improperly 
granted.  Musgrave  v.  Sherwood,  76  E".  Y.  194.  Nor  is  such 
a  reference  proper  where  the  action  has  abated  in  consequence 
of  the  death  of  the  defendant  before  any  trial  and  where  the 
cause  of  action  has  not  survived.  Johnson  v.  Elwood,  82  N.  Y. 
362.  Nor  where  the  action  has  been  discontinued  by  agree- 
ment of  the  parties.  Palmer  v.  Foley,  71  N.  Y.  106.  How- 
ever, discontinuing  the  action  against  the  defendant's  opposi- 
tion is  in  legal  effect  a  determination  that  the  plaintiff  was 
not  entitled  to  the  preliminary  injunction.  Perlman  v.  Berrir 
stein,  83  App.  Div.  203  ;  82  Supp.  148  ;  McOown  v.  Barnum,  42 
Misc.  585  ;  87  Supp.  605.  "Where,  after  a  preliminary  injunc- 
tion had  been  issued,  the  action  was  discontinued  and  this  in- 
junction vacated  by  consent  of  parties  upon  a  stipulation,  and 
this  stipulation  contained  a  sentence  to  the  effect  that  there 
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was  no  adjudication  on  the  question  of  the  plaintiff's  right 
to  the  injunction,  it  was  held  that  as  it  had  not  been  "  finally 
determined  that  the  plaintiff  had  no  right  to  an  injunction," 
the  defendant  could  not  recover  on  the  plaintiff's  undertak- 
ing, although  a  clause  in  the  latter  part  of  the  stipulation  was 
relied  on  by  the  defendant.  Freifeld  v.  Sire,^  96  App.  Div. 
296 ;  89  Supp.  260. 

The  rule  that  the  voluntary  discontinuance  by  the  plaintiff 
of  an  action  for  an  injunction  is  equivalent  to  an  adjudication 
that  he  was  not  entitled  to  his  preliminary  injunction  was  held 
not  to  apply,  where  the  action  was  discontinued  for  a  reason 
arising  after  the  issuance  of  the  injunction,  namely,  the  deter- 
mination of  an  action  in  another  State,  which  determination 
removed  the  necessity  for  the  injunction.  Taylor  Worsted  Co. 
V.  Beolchi,  37  Misc.  691 ;  76  Supp.  379.  "Where  the  action 
was  discontinued  for  lack  of  prosecution,  this  was  lield  a  final 
determination  that  the  plaintiff  was  not  entitled  to  the  injunc- 
tion.    Madison  v.  Brower,  81  App.  Div.  116  ;  80  Supp.  1059. 

10.  How  the  damages  are  ascertained. — The  damages 
may  be  ascertained  and  determined  by  the  court,  or  by  a  ref- 
eree, appointed  by  the  court,  or  by  a  writ  of  inquiry,  or  other- 
wise, as  the  court  shall  direct ;  and  the  decision  of  the  court 
thereupon,  or  an  order  confirming  the  report  of  the  referee, 
is  conclusive,  as  to  the  amount  of  those  damages,  upon  all  the 
persons  who  have  executed  the  undertaking,  unless  it  is  re- 
versed upon  appeal.  The  court  may,  in  its  discretion,  direct 
that  the  sureties  have  notice  of  the  hearing,  or  of  an  appeal, 
and  may  prescribe  the  time  and  manner  of  giving  them  no- 
tice. Code  Civ.  Pro.  §  623.  The  fact  that  the  defendants 
made  three  unsuccessful  motions  to  vacate  the  injunction 
does  not  bar  them  from  obtaining  an  order  of  reference  to 
determine  their  damages,  where  it  is  finally  determined  that 
the  plaintiff  was  not  entitled  to  the  injunction.  McQo'Vm.  v. 
Ba/rnum,  42  Misc.  585  ;  87  Supp.  605.  The  plaintiff  sought 
to  sustain  an  order  denying  the  defendant's  motion  for  the 
1  See  Form  No.  530,  p.  973,  ante,  and  note  thereto. 
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assessment  of  his  damages,  by  contending  that  the  defend- 
ant did  not  incur  any  damage  in  getting  rid  of  the  injunc- 
tion ;  Meld,  that  this  could  only  be  determined  on  an  investi- 
gation, and  that  the  defendant's  motion  should  be  granted. 
Madison  v.  Brower,  81  App.  Div.  116 ;  80  Supp.  1059. 

11.  Motion  for  reference;  where  made;  title. — The  mo- 
tion must  be  made  on  notice  and  the  papers  should  be  entitled 
in  the  action  in  which  the  judgment  was  granted.  The  place 
of  making  the  motion  depends  upon  the  place  of  trial  of  the 
injunction  suit,  as  regulated  by  Code  Civ.  Pro.  §  769,  and  can- 
not be  made  in  the  First  Department  when  that  suit  was  tria- 
ble elsewhere.  Wilson  v.  Dreyer,  65  App.  Div.  249  ;  72  Supp. 
578. 

12,  What  may  be  recovered. — Counsel  fees. — In  an  ac- 
tion on  an  undertaking,  the  defendant  can  recover  for  coun- 
sel fees  in  preparing  for  and  upon  the  trial  of  the  action,  if 
he  has  made  all  reasonable  e£forts  for  the  dissolution  of  the 
injunction  and  has  failed.  Youngs  v.  McDonald,  56  App. 
Div.  14 ;  67  Supp.  375  ;  aff'd  without  opinion,  166  K  Y.  639  ; 
Andrews  v.  Olenville  Woolen  Co.,  50  N.  Y.  282.  But,  where 
the  undertaking  sued  on  is  one  compelled  to  be  given  as  a  con- 
dition of  continuing  a  prehrainary  injunction,  only  counsel  fees 
for  such  of  those  services  as  are  incurred  subsequent  to  the  en- 
try of  the  order  continuing  the  injunction.  Youngs  v.  Mc- 
Donald, 56  App.  Div.  14 ;  67  Supp.  375.  Where,  however, 
the  defendant  incurred  expenses  in  defending  the  suit  which 
were  not  necessary  to  prevent  the  preliminary  injunction  from 
becoming  permanent,  such  expenses  were  held  not  to  be  dam- 
ages caused  by  reason  of  the  preliminary  injunction.  Phoenix 
Bridge  Co.  v.  Keystone  Bridge  Co.,  10  App.  Div.  176  ;  41  Supp. 
891 ;  aff'd  on  opinion  below,  153  JST.  Y.  644.  Similarly,  as  to 
expenses  which  would  have  been  incurred  if  no  temporary  in- 
junction had  been  issued,  and  where  no  motion  was  made  to 
dissolve  the  injunction.  Hovey  v.  Rubber-Tip  Pencil  Co.,  60 
N.  Y.  336. 
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But  counsel  fees  paid  by  the  defendant  for  opposing  the  ap- 
plication for  the  injunction  do  not  constitute  damages  result- 
ing because  of  the  granting  of  the  injunction.  Whiteside  v. 
Noyac  Cottage  Assn.,  84  Hun,  555  ;  32  Supp.  724  ;  Youngs  v. 
McDonald,  56  App.  Div.  14;  67  Supp.  375;  afif'd  without 
opinion,  166  K".  Y.  639.  The  defendant's  counsel  fees  on  a 
reference  to  ascertain  what  damages  he  is  to  recover  on  the 
undertaking,  are  properly  allowed.  Youngs  v.  McDonald,  56 
App.  Div.  14  ;  67  Supp.  375  ;  aff'd  without  opinion,  166  IST.  Y. 
639.  A  defendant  is  entitled  to  recover,  in  an  action  on  the 
undertaking,  counsel  fees  in  causing  a  preliminary  injunction 
to  be  vacated.  Perlmom  v.  Bernstein,  93  App.  Div.  335  ;  87 
Supp.  862  ;  aff'd  without  opinion,  179  K  Y.  531 ;  Phcenix 
Bridge  Co.  v.  Keystone  Bridge  Co.,  10  App.  Div.  176 ;  41 
Supp.  891 ;  aff'd  on  opinion  below,  153  N.  Y.  644. 

If  the  defendant  has  made  no  attempt  to  get  rid  of  the  injunc- 
tion by  motion,  in  a  case  where  the  defect  in  the  plaintiff's 
cause  of  action  appears  on  the  face  of  the  complaint,  counsel 
fees  for  trying  the  action  cannot  be  recovered  as  part  of  the 
damages  suffered  by  reason  of  the  injunction.  Phcenix  Bridge 
Co.  v.  Keystone  Bridge  Co.,  10  App.  Div.  176;  41  Supp.  891; 
aff'd  153  N.  Y.  644. 

The  fees  of  the  referee  and  stenographer,  as  well  as  counsel 
fees  on  the  reference,  are  part  of  the  damages  sustained  by 
reason  of  the  injunction  and  may  be  recovered  as  such.  Law- 
ton  V.  Green,  64  N.  Y.  326;  Phcenix  Bridge  Co.  v.  Keystone 
Bridge  Co.,  10  App.  Div.  176;  41  Supp.  891;  aff'd  on  opinion 
below,  153  N.  Y.  644.  But  while  it  was  held  in  Lawton  v. 
Green,  supra,  that  these  items  can  only  be  recovered  if  the 
undertaking  is  large  enough  to  cover  them  with  other  dam- 
ages proved  and  that  they  cannot  be  recovered,  as  costs  of 
an  action  on  the  undertaking  might  be,  a  later  decision 
holds  that  under  Code  Civ.  Pro.  §§  623,  3236  and  3251,  costs 
to  the  extent  of  $10  and  the  fees  of  the  referee  and  stenog- 
rapher may  be  recovered,  in  addition  to  the  amount  of  the 
undertaking,  if  other  damages  proved  equal  the  sum  specified 
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in  the  undertaking.  O'Connor  v.  N.  Y.  &  Yonkers  Land  Co., 
8  Misc.  243;  28  Supp.  544. 

The  taxable  costs  of  the  defendant,  necessary  to  obtain  a 
dissolution  of  the  injunction,  may  properly  be  considered  as 
damages  so  as  to  enable  the  defendant  to  recover  them  of  the 
sureties  on  the  injunction  bond  if  he  is  unable  to  collect  them 
of  the  plaintiffs  in  the  suit.  Edwards  v.  Bodine,  11  Paige,  223; 
Aldrich  v.  Reynolds,  1  Barb.  Ch.  613;  Andrews  v.  The  Glenville 
Woolen  Co.,  50  N.  Y.  282;  Hovey  v.  The  Rubber  Tip  Pencil 
Co.,  50  N.  Y.  335;  Rose  v.  Post,  56  N.  Y.  603. 

Injunction  vacated  as  to  part  of  acts  enjoined. — Where  the 
court  finally  decided  that  the  plaintiff  was  not  entitled  to  the 
injunction  granted,  but  only  to  an  injunction  restraining  one 
of  the  acts  enumerated,  the  surety  was  held  liable  for  the 
damages  sustained.  Pierson  v.  Ells,  46  Hun,  336;  Harter 
V.  Westcott,  155  N.  Y.  211. 

13.  A  judgment  cannot  be  entered  on  the  referee's  report 
fixing  tiie  damages. — An  action  must  still  be  brought  against 
the  surety,  if  he  refuses  to  pay  the  damages  as  liquidated  on  the 
reference,  but  in  such  action  the  surety  will  not  be  allowed 
to  dispute  the  amount  of  the  damages  as  thus  fixed.  Lawton 
V.  Green,  64  N.  Y.  326;  Harter  v.  Westcott,  11  Misc.  180;  32 
Supp.  Ill;  aff'd  155  N.  Y.  211.  Even  though  the  plaintiff 
was  the  only  person  who  signed  the  undertaking.  Randall 
V.  Carpenter,  47  Super.  Ct.  205. 

14.  Action  on  undertaliing  not  necessarily  the  only  re- 
lief.— Where  a  pier  belonging  to  a  city  had  been  unlawfully  used, 
the  city,  it  was  held,  could  sue  for  damages  for  this  unlawful 
occupation,  and  the  city  was  not  confined  to  an  action  on  the 
undertaking  which  was  given  when  an  injunction  was  ob- 
tained restraining  the  city  from  interfering  with  such  use. 
City  of  N.  Y.  V.  Brown,  179  N.  Y.  303;  reversing  90  App.  Div. 
606. 
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15.  Appeal  heard  because  of  undertaking.— Where  a  pre- 
liminary injunction  was  granted,  but,  on  the  trial,  the  com- 
plaint was  dismissed  as  not  stating  a  cause  of  action  for  the 
reason  that  the  agreement  sued  on  was  against  public  policy, 
etc.,  objection  was  made  to  the  court  -hearing  appeal,  the 
respondent  contending  that  the  question  was  academic,  for, 
by  reason  of  the  lapse  of  time,  a  decree,  if  granted,  could  not 
be  carried  into  effect;  but  the  court  heard  the  appeal,  because, 
as  the  case  stood,  the  plaintiff  was  left  with  no  defense  to  his 
$5,000  undertaking;  and  it  was  held  that  he  was  entitled  to 
his  preliminary  injunction.  Williams  v.  Montgomery,  148 
N.  Y.  519. 

16.  Recovering  damages  from  plaintiff. — The  defend- 
ant is  not  limited  by  the  amount  of  the  undertaking  in  re- 
covering damages  from  the  plaintiff  in  the  injunction  suit, 
but  he  may  recover  whatever  damages  can  be  legally  proved. 
Such  an  action,  however,  is  in  the  nature  of  one  for  malicious 
prosecution.    Lawton  v.  Green,  64  N.  Y.  326,  331. 


Form  No.  615. 

General  Form  of  Undertaking  on  Granting  an  Injunction  Order.i 

(Code  Civ.  Pro.  §620.) 

[Title  of  case.] 

The  above-named  plaintiff  having  applied  to  one  of  the 
Justices  of  this  Court  [or  is  about  to  apply]  for  an  injunction 
in  the  above-entitled  action,  restraining  the  defendant,  G.  A., 
from    producing,    performing,    representing    or    playing    the 

dramatic  composition,  entitled ,  either  in  whole  or 

in  part,  or  any  copy  or  imitation,  or  adaptation  or  arrange- 
ment thereof,  or  of  any  substantial  part  or  parts  thereof,  or 

any  other  dramatic  composition  under  the  said  title , 

and  as  therein  mentioned. 

1  From  Daly  v.  Amberg,  126  N.  Y.  490. 
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[Or,  recite  other  acts  enjoined,  as  to  which  see  forms  on  pp.  981 
et  seq.,  ante.] 

Now  therefore,  pursuant  to  the  statute  in  such  case  made  and 

provided,  we,  R.  D.,  banker,  residing  at  No. St., 

City  of ,  County  of ,  State  of ,  and 

J.  F.,  merchant,  residing  at  No.  — St.,  City  of 

,  County  of •,  State  of ,  do  hereby, 

jointly   and   severally,   undertake,   in   the   sum  of 


dollars,  that  salid  plaintiff  will  pay  to  the  defendant,  G.  A.,  so 

enjoined,  such  damages,  not  exceeding  the  said  sum  of 

dollars,  as  he  may  sustain  by  reason  of  the  said  injunction, 
if  the  court  finally  decides  that  the  plaintiff  was  not  entitled 
thereto. 

Dated ,  19—. 

I.  J. 
K.  L. 

[Acknowledgment  and  justification  and  approval  as  in  Form 
No.  153,  p.  233,  Vol.  I.] 


Form  No.  616. 

Recital  to  Go  In  Undertaking.    Action  Against  Strikers.' 

Restraining  the  above-named  defendants  and  each  of  them, 
their  agents,  servants  and  representatives,  from  assaulting, 
menacing,  threatening  and  intimidating  the  men  and  work- 
men in  plaintiffs'  employ  or  who  come  to  plaintiffs  for  em- 
ployment, and  from  interfering  with  said  plaintiffs'  workmen 
and  said  plaintiffs'  business  by  any  unlawful  means  and  for 
the  purpose  of  preventing  any  person  or  persons  who  now  are 
or  may  hereafter  be  in  plaintiffs'  employment,  or  who  being 
desirous  of  entering  the  same,  from  entering  and  continuing 
therein,  and  for  such  other  and  further  rehef  as  may  be  just 
and  proper. 

1  From  People  ex  rel.  Steams  v.  Marr,  181  N.  Y.  4^3. 
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Form  ]Vo.  617. 

Recital,  in  Order,  as  to  Undertaking.^ 

Provided,  however,  and  this  order  is  granted  on  condition, 

that  the  plaintiff  shall,  within days  after  service  upon 

its  attorneys  of  a  copy  of  this  order,  give  an  undertaking  in  the 

sum  of dollars,  with  two  sufhcient  sureties,  or  a 

surety  company,  to  be  approved  by  a  Justice  of  this  Court, 
conditioned  for  the  payment  of  any  judgment  which  may 
be  recovered  against  it  in  the  action  brought  by  this  defend- 
ant against  this  plaintiff  in . 


Form  IS^o.  618. 

Undertaking  on  Staying  Trial  of  an  Action  by  Injunction  Order. 

(Code  Civ.  Pro.  §  611. ) 

[Title  of  action.] 

Whereas,  A.  B.,  the  plaintiff  above  named,  has  commenced 
the  above-entitled  action  and  has  applied  [or  is  about  to  apply] 
for  an  injunction  order  therein  staying  the  trial  of  an  action 

now  pending  in  the court  between  the  defendant, 

CD.,  above  named  as  plaintiff,  and  said  A.  B.  as  defendant, 
the  complaint  in  which  last-mentioned  action  demands  judg- 
ment for  a  sum  of  money  only  and  in  which  said  last-mentioned 
action  issue  has  been  joined. 

Now,  therefore,  we,  I.  J.,  residing  in ,  merchant, 

and  K.  L.,  residing  in ,  banker,  do  hereby,  jointly 

and  severally,  undertake,  pursuant  to  statute,  that  the  said 
A.  B.,  plaintiff  in  the  above-entitled  action,  will  pay  to  the 
said  defendant,  C.  D.,  or  his  representative,  all  damages  and 
costs,  which  may  be  recovered  by  said  C.  D.  in  the  said  action 
which  is  sought  to  be  stayed  by  said  injunction,  not  exceed- 
ing the  sum  of dollars,  and  also  all  damages  and 

costs  that  may  be  awarded  to  said  C.  D.  in  the  above-entitled 
action. 

Dated ,  19—. 

I.  J. 
K.  L. 

1  Upheld  in  Locomobile  Co.  v.  Amer.  Bridge  Co.,  80  App.  Div.  44;  80 
Supp.  288.     The  amount  required  in  this  case  was  $15,000. 
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[Acknowledgment  and  jiistification  of  sureties  and  approval 
as  in  Form  No.  153,  p.  233,  Vol.  I.] 


Form  No.  619. 

Undertaking  on  Staying  Proceedings  by  Injunction  Order  in  an 
Action  after  Verdict,  Decision  or  Report,  or  after  Entry  of 
Judgment. 

(Code  Civ.  Pro.  §§  612,  613,  subd.  1  and  2,  618.) 

[Title  of  action.] 

Whereas,  C.  D.,  the  plaintiff  above  named,  has  commenced 
the  above-entitled  action  against  the  defendant,  A.  B.,  and 
has  applied  [or  is  about  to  apply]  for  an  injunction  order 
therein  staying  the  proceedings  in  a  certain  other  action, 

pending  in  the —  Court,  in  which  said  defendant,  A.  B., 

is  plaintiff,  and  said  plaintiff,  C.  D.,  is  defendant,  in  which 
last-mentioned  action  a  verdict  [or  the  decision  of  Hon.  E.  F., 

judge  of  the Court;  or  the  report  of  G.  H.,  sole 

referee  therein;  or  a  judgment]  [*]  has  been  duly  rendered 

[and  filed]  [f]  for dollars  in  favor  of  said  CD.  against 

said  A.  B. 

Now,   therefore,  we,   I.  J.,  residing  in ,  banker, 

and  K.  L.,  residing  in ,  merchant,  do  hereby,  jointly 

and  severally,  undertake,  pursuant  to  statute,  that  the  said 
C.  D.  will  pay  to  said  A.  B.,  or  his  representative,  the  said 
sum  awarded  by  said  verdict  [or  report,  or  decision,  or  judg- 
ment], with  interest  thereupon  and  the  costs  of  the  last- 
mentioned  action  [and  that  the  said  CD.  will  pay  also  to  the 
said  A.  B.  all  damages  and  costs  which  may  be  awarded  to 
him  by  the  court  in  the  above-entitled  action,  not  exceeding 
the  sum  of dollars]. 

Dated ,  19—. 

I.  J. 
K.  L. 

[Acknowledgment  and  justification  of  sureties  and  approval 
as  in  Form  No.  153,  p.  233,  Vol.  I.] 
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Form  No.  630o 

Becital  in  Order  Directing  Payment  of  Money,  on  Frocnring  In- 
junction Order  Staying  Proceedings  in  Action  after  Verdict,  etc. 

(Code  Civ.  Pro.  '§  614.) 

It  is  hereby  ordered,  that  the  amount  of dollars, 

heretofore  paid  into  court  in  the  above-entitled  action,  and 

to  the  county  treasurer  of county,  be  paid  by  said 

treasurer  to  the  defendant,  A.  B.,  in  the  above-entitled  ac- 
tion, upon  his  giving  an  undertaking,^  as  required  by  law, 
to  the  people  of  the  State,  with  sufficient  sureties,  in  the 

sum  of dollars,  to  pay  the  said  money  and  interest, 

or  any  part  thereof,  as  directed  in  the  order  or  judgment  of 
the  court. 


Form  No.  631. 

Undertaking  on  Procuring  Order  to  Pay  to  the  Party  Enjoined  an 
Amount  Deposited  in  Court. 

(Code  Civ.  Pro.  §614.) 

[Title  of  action.] 

Whereas,  A.  B.,  the  defendant  in  the  above-entitled  ac- 
tion, has  applied  [or  is  about  to  apply]  to  the  court,  for  an 
order  directing  the  payment  to  him  of  thQ  amount  paid  into 
court  in  the  above-entitled  action  by  the  above-named  plain- 
tiff, C.  D.,  on  his  procuring  an  injunction  order  staying  the 
proceedings  in  a  certain  other  action  pending  between  said 
A.  B.,  as  plaintiff,  and  said  C.  D.,  as  defendant,  in  which  last- 
mentioned  action  a  verdict  [or  the  decision  of  the  Hon.  E.  P., 

a  judge  of  the court;  or  the  report  of  N.  H.,  sole 

referee  therein,  or  a  judgment],  has  been  rendered  for 

dollars  damages  and  costs,  in  favor  of  said  A.  B.,  and  against 
said  CD. 

Now,  therefore,  we,  I.  J.,  residing  in ,  banker, 

and  K.  L.,  residing  in ,  merchant,  do  hereby,  jointly 

and  severally,  undertake,  pursuant  to  statute,  to  and  with 

the  people  of  the  State  of  New  York,  in  the  sum  of 

dollars,  that  the  said   A.  B.  will  pay  the  above-mentioned 

'~~  ^^     ~~     I  See  form  No.  621. 
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amount  of  money,  with  interest  thereupon,  or  any  part  thereof, 
as  may  be  directed  in  the  order  or  judgment  of  the  court. 

Dated ,  19—. 

I.  J. 
K.  L. 
[Acknowledgment  and  justification  of  sureties,  and  approval 
as  in  Form  No.  153,  p.  233,  Vol.  I.] 


Form  No.  633. 

Undertaking  on  Staying  Proceedings  by  Injunction  Order  after 
Verdict  in  Action  of  Ejectment  or  for  Dower. 

(Code  Civ.  Pro.  §  616.) 

[Title  of  action.] 

As  in  form  No.  619  to  [f],  and  from  thence  as  follows:  For 
the  recovery  by  the  said  A.  B.,  as  plaintiff,  against  said  C.  D., 
as  defendant,  of  the  •  possession  of  certain  premises  therein 
described,  and  for  other  relief  as  therein  mentioned  [or  for 
the  admeasurement  of  the  dower  of  said  A.  B.,  as  the  widow 
of  C.  B.,  deceased,  in  the  lands  of  the  said  C.  B.,  and  for  other 
relief  as  therein  mentioned]. 

Now,   therefore,   we,   I.  J.,   residing  in ,   banker, 

and  K.  L.,  residing  in ,  merchant,  do  hereby,  jointly 

and  severally,  undertake,  pursuant  to  statute,  that  the  said 
C.  D.  will  pay  to  the  said  A.  B.,  or  his  representatives,  all 
damages  and  costs,  not  exceeding  the  sum  of dol- 
lars, which  may  be  awarded  to  him  in  the  above-entitled 
action. 

Dated ,  19—. 

I.  J. 
K.  L. 

[Acknowledgment  and  justification  of  sureties  and  approval 
as  in  Form  No.  153,  p.  233,  Vol.  I.  ] 
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Form  No.  633. 

ITotice  of  motion  for  Reference,  etc.,  to  Ascertain  Damages  on 
Injunction. 

(Code  Civ.  Pro.  §623.) 

[After  recitals  as  to  which  see  Motions  and  Orders,  p.  297, 
Vol.  I,  and  forms  Nos.  186  and  187,  pp.  343,  344.]  That  the 
damages  sustained  by  the  defendant,  by  reason  of  the  injunc- 
tion issued  in  the  above-entitled  action,  on  the day 

of ,  19 — ,  may  be  ascertained  and  determined  by  the 

court,  or  by  a  referee  to  be  appointed  by  the  court  or  by  a 
writ  of  inquiry,  or  otherwise,  as  the  court  may  direct,  and  for 
such  other  or  further  order  as  may  be  proper  [and  for  costs 
of  this  motion]. 

Dated ,  19—. 

Yours,  etc., 

E.  F.,  Attorney  for  Defendant. 

To  P.  Q.,  Plaintiff's  Attorney. 


Form  No.  634. 

Order  of  Reference,  etc.,  to  Ascertain  Damages  on  Injunction.^ 

(Code  Civ.  Pro.  §  623.) 

After  recitals:  It  is  hereby  ordered,  that  it  be  referred  to  M. 

N.,   of [or  that  a  writ  of  inquiry  issue  out  of  this 

court,  to  be  directed  and  delivered  to  0.  P.,  sheriff  of 

county,  and  returnable  on  or  before ,  19 — ,  by  which 

he  shall  be  required  to  summon  a  jury],  to  ascertain  and  deter- 
mine the  damages  sustained  by  the  defendant  by  reason  of  the 

injunction  issued  in  the  above-entitled  action  on  the 

day  of 19 — ,  and  that  said  damages  be  ascertained  and 

determined  by  said  referee  [or  by  said  jury]  [and  that  the  sure- 
ties, I.  J.  and  K.  L.,  in  the  undertaking  given  upon  procuring 
said  injunction,  have  notice  of  the  hearing,  and  of  any  appeal 
from  the  decision  of  said  referee,  and  that  said  notice  may  be 
given  to  said  sureties  personally  (or  by  leaving  at  their  respec- 

iThis  must  be  a  court  order. 
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tive  dwellings),  at  least days  before  any  such  hear- 
ing shall  take  place]. 


Form  No.  635. 

Writ  of  Inquiry  to  Ascertain  Damages  Sustained  by  Beason  of  an 

Injunction. 

(Code  Civ.  Pro.  §  623. ) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County 

of ,  greeting: 

Whereas,  in  an  action  brought  by  A.  B.  against  C.  D.  in  our 

Court,  such  proceedings  were  had  upon  the  personal 

service  of  the  summons  therein  upon  the  said  C.  D.,  that  the 

said  C.  D.  obtained  an  order  of  the  said  court,  dated , 

19 — ^  directing  that  the  damages  sustained  by  the  said 
C.  D.,  by  reason  of  the  injimction  issued  in  said  action,  on  the 

day   of ,  19 — ,  be    assessed   by   a  jury,   a 

copy  of  the  complaint  in  said  action  being-  hereunto  annexed; 
therefore,  we  command  you  that  by  the  oath  of  twelve  good 
and  lawful  men  of  your  county  you  diUgently  inquire  and 
ascertain  what  damages  the  said  C.  D.  has  sustained  by  reason 
of  the  said  injunction;  and  that  you  return  your  inquisition 
hereupon,  under  your  seal  and  the  seals  of  those  by  whose 
oath  you  take  such  inquisition,  together  with  this  writ,  to  the 
clerk  of  the  county  of ,  on  or  before  the day 

of ,  19—.  ,      . 

Witness,  Hon.  A.  M.,  Justice,  at  the  court  house,  m  the  city 
of ,  in   the  county    of ,  this day 

of 19— 

[l.  s.]  I.  J.,  Plaintiff's  Attorney. 

J.  L.,  Clerk. 
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Form  No.  626o 

Notice  to  Sureties  of  Hearing  Before  Beferee,  etc 
( Code  Civ.  Pro.  §  623.) 

[Title  of  action.] 

Sirs — Please  take  notice  that  a  hearing  will  be  had  before 
M.  N.,  referee  duly  appointed  [or  before  a  jury  summoned  by 

0.  P.,  sheriff  of county,  under  a  writ  of  inquiry  issued, 

directed  and  delivered  to  him]  in  the  above-entitled  action,  to 
ascertain  and  determine  the  damages  sustained  by  the  defend- 
ant by  reason  of  the  injunction  issued  in  said  action,  on  the 

— day    of ,  19 — ,  at o'clock, — ^M.,  at 

the  office  of  said  referee,  in  the  city  of [or  other  place]. 

Yours,    etc., 

E.   F.,   Attorney   for 

,  [Office  address.] 

To  I.  J.  and  K.  L.,  Sureties  for  A.  B.,  Plaintiff. 


Form  No.  627. 

Oath  of  Jurors  on  Writ  of  Inquiry. 

(Code  Civ.  Pro.  §  623.) 

You  and  each  of  you  do  swear  that  you  will  well  and  truly 
hear  and  determine  the  matter  in  difference  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  and  true  inquisition  make, 
according  to  the  evidence,  so  help  you  God. 


Form  No.  638. 

Oath  to  Witness  on  Writ  of  Inquiry. 
(Code  Civ.  Pro.  §  623. } 

You  do  swear  that  the  evidence  you  shall  give  in  the  matter 
in  difference  between  A.  B.,  plaintiff,  and  C.  D.,  defendant, 
shall  be  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
so  help  you  God. 
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Form  No.  639« 

Inquisition  Pursuant  to  Writ  of  Inquiry. 
(Code  Civ.  Pro.  §  623.) 

County  of ,  ss.; 

Inquisition  taken  this  day  of  ,   19 — , 

before  me,  M.  N.,  sheriff  of county,  by  virtue  of  a 

writ  of  inquiry  to  me  directed  and  to  this  inquisition  an- 
nexed, to  inquire  of  and  concerning  certain  matters  in  said 
writ  contained  and  specified,  by  the  oaths  of  [naming  jurors] 
twelve  good  and  lawful  men  of  said  county,  who,  being  sum- 
moned and  sworn,  say,  upon  their  oaths,  that  the  defendant 
in  the  said  writ  named  hath  sustained  damages  by  reason  of 

the  premises  in  the  writ  mentioned  to  the  sum  of 

dollars. 

In  witness  whereof,  we,  as  well  the  said  sheriff  as  the  said 
jurors,  have  set  our  hands  and  seals  to  this  inquisition,  the 
day  and  year  above  written. 

M.  N.,  Sheriff,    [l.  s.] 

Jurors:  ^ [l.  s.]  Jurors: .    [l.  s.] 

.    [l.  s.] [L.S.] 


Form  ]Vo.  630. 

Sheriffs  Return  to  Writ  of  Inquiry. 
(Code  Civ.  Pro.  §623.) 

The  execution  of  the  within  writ  of  inquiry  appears  by  the 
inquisition  annexed  hereto. 

Dated  ,    19—. 

0.  P.,  Sheriff  of County. 


1  All  the  jurors  should  sign. 
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Form  No.  631. 

Complaint  in  Suit  on  Injunction  Undertaking. 
(Code  Civ.  Pro.  §625.) 

[Title  of  action.] 

The  complaint  of  the  above-named  plaintiff  respectfully 
shows,  that  on  the day  of ,  19 — ,  an  injunc- 
tion order  was  made  and  issued  out  of  the Court,  and 

duly  served  upon  this  plaintiff,  in  an  action  brought  by  A.  B., 
against  this  plaintiff,  by  which  this  plaintiff  was  restrained  and 
enjoined  from  [stating  the  matters  prohibited]. 

That  upon  the  issuing  of  the  said  injunction  in  said  action, 
an  undertaking  was  given  by  the  said  A.  B.,  in  which  the  de- 
fendants, E.  F.  and  G.  H.,  jointly  and  severally  undertook  and 
agreed,  as  by  the  said  undertaking,  a  copy  of  which  is  hereto 
annexed  [marked  A],  will  more  fully  appear. 

And  this  plaintiff  further  shows,  that  the  said  action  so  com- 
menced against  this  plaintiff  was  prosecuted  and  carried  on; 
and  it  was  finally  decided  by  the  said  court  therein,  that  the 
said  A.  B.  was  not  entitled  to  the  said  injunction,  and  it  was 
ascertained  and  determined  by  said  court  by  its  said  decision 
[or  by  the  report  of  a  referee  to  whom  it  was  referred  to  take 
proof  of  the  damages  sustained  by  the  plaintiff  by  reason  of 
said  injunction,  which  report  was  duly  confirmed  by  said  court 
by  its  order,  duly  entered]  [or  state  other  method  by  which  it  was 
determined] ;  that  the  damages  to  which  the  plaintiff  was  en- 
titled by  reason  of  said  injunction,  amounted  to  the  stmi  of 

dollars,  with  interest  thereon  from  the day 

of ,  19 — ,  which  the  court  thereupon   awarded  to  this 

plaintiff,  and  that  no  part  of  said  sum  has  been  paid. 

Wherefore  the  plaintiff  demands  judgment  for  the  said  sum 

of dollars,  with  interest  thereupon  from  the 

day  of ,  19 — ,  and  for  costs  of  this  action. 

I.  J.,  Plaintiff's  Attorney. 
[Office    address.] 

[Verification,  when  verified,  as  in  Forms  Nos.  316  to  324,  pp. 
534  et.  seq.  Vol.  I.] 
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Art.  I.   IN  GENERAL. 

1.  In  General.— Appointing  a  receiver  is  a  drastic  pro- 
visional remedy.  Philipp  v.  Von  Raven,  26  Misc.  552;  57 
Supp.  701.  Receivers  "are  the  representatives  of  the  court." 
Shirk  V.  Brookfield,  77  App.  Div.  295;  79  Supp.  225. 

For  the  preservation  of  property. — "A  receiver  may  be  ap- 
pointed in  any  case,  where  it  is  necessary  for  the  preservation 
of  the  property  pending  litigation."  Lawrence  v.  Greenwich 
Fire  Ins.  Co.,  1  Raige,  587.  "The  object  of  the  appoint- 
ment [of  a  receiver  pendente  lite]  is  to  secure  the  property 
pending  a  litigation,  so  that  it  may  be  appropriated  in  ac- 
cordance with  the  rights  of  the  parties,  as  they  may  be  deter- 
mined by  the  judgment  in  the  action."    Keeney  v.  Home 

1  Receivership  as  a  strictly  provisional  remedy  is  the  main  topic  of  this 
chapter.  The  practice  to  obtain  the  appointment  of  a  receiver,  otherwise 
than  under  Code  Civ.  Pro.  §  713,  is  given  to  some  extent  in  this  chapter, 
(see  particularly  Art.  IV.,  Proceedings  to  obtain  order,  post,)  however, 
for  purposes  of  convenience,  although  it  is  discussed,  with  reference  to  some 
actions,  more  fully  elsewhere  in  this  work.  See,  e.  g.,  Supplementary 
Proceedings,  fast. 
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7ns.  Co.,  71  N.  Y.  396.  It  is  well  settled  that  a  receiver, 
pendente  lite,  of  rents  and  profits,  "is  limited  in  liability  and 
character  to  the  performance  of  the  acts  which  he  is  appointed 
to  do.  He  takes  charge  of  the  fund  or  property  during  the 
pendency  of  the  action  for  the  purpose  of  securing  it,  in  order 
that  it  may  be  ready  for  such  appropriate  disposition  as  the 
final  determination  may  require.  Such  receiver  does  not 
acquire  title  to  any  property,  nor  is  the  title  to  the  property 
changed  by  reason  of  his  appointment.  He  is  simply  entitled 
to  the  possession  of  the  property  as  an  officer  of  the  court." 
Shrady  v.  Van  Kirk,  51  App.  Div.  504;  64  Supp.  731.  "A 
receiver  pendente  lite  is  a  person  appointed  to  take  charge  of 
the  fund  or  property  to  which  the  receivership  extends  while 
the  case  remains  undecided.  The  title  to  the  property  is 
not  changed  by  the  appointment."  Keeney  v.  Home  Ins. 
Co.,  71  N.  Y.  396.  "Chancery  receivers,  such  as  those  ap- 
pointed pending  the  foreclosure  of  a  mortgage  or  the  wind- 
ing up  of  a  copartnership,  are  mere  officers  of  the  court  and 
take  no  title  to  the  property  which  they  receive."  Prince 
V.  Schlesinger,  Appellate  Division,  1st  Dept.;  N.  Y.  Law  J., 
Jan.  10,  1907. 

"Statutory  receivers,  such  as  receivers  of  corporations  on 
dissolution,  assignees  in  bankruptcy  and  assignees  for  the 
benefit  of  creditors,  take  title  to  the  property  coming  to  them 
as  such."  Prince  v.  Schlesinger,  Appellate  Division,  1st  Dept.; 
N.  Y.  Law  J.,  Jan.  10,  1907. 

Receivers  of  corporations. — "Jurisdiction  to  appoint  re- 
ceivers of  corporations  is  wholly  statutory."  Decker  v.  Gard- 
ner, 124  N.  Y.  334.  "The  powers  and  rights  of  a  receiver  of 
a  corporation  are  analogous  to  those  of  an  assignee  of  an 
insolvent  debtor."  Prince  v.  Schlesinger,  Appellate  Division, 
1st  Dept.;  N.  Y.  Law  J.,  Jan.  10,  1907.  A  receiver  in  dissolu- 
tion proceedings  is  "  an  officer  of  the  court  charged  with  the 
duty  of  administering  upon  the  estate  of  the  defunct  corpora- 
tion."   Marshall  v.  Wendell,  45  App.  Div.  120;  61  Supp.  13. 


RECEIVERS.  1059 


In  General. 


Foreign  receivers. — "  On  the  principle  of  comity  our  courts 
uphold  the  title  of  a  foreign  receiver,  and  he  can  come  to  this 
State  and  enforce  the  obligations  due  the  corporation  which 
he  represents,  in  the  same  manner  as  a  domestic  receiver." 
Pruyn  v.  McCreary,  105  App.  Div.  302;  93  Supp.  995.  If 
the  title  of  a  foreign  receiver  "is  by  virtue  of  a  voluntary 
conveyance  or  transfer,  it  is  sustained  as  against  all,  includ- 
ing even  domestic  creditors,  but  if  it  depends  on  a  foreign 
statute  or  judgment,  it  is  sustained  against  all  except  do- 
mestic creditors."  Mabon  v.  Ongley  Electric  Co.,  156  N.  Y. 
196.  A  fraternal  beneficiary  association,  incorporated  in 
Indiana,  became  insolvent;  a  receiver  was  appointed  for  all 
its  property,  wherever  situated;  before  the  appointment  of 
this  temporary  receiver  [later  permanent  receiver],  a  New 
York  creditor,  a  beneficiary  of  the  association,  attached, 
under  an  action  in  the  New  York  Supreme  Court,  a  relief 
fund  of  the  association  deposited  in  a  New  York  bank;  re- 
ceivers were  appointed  for  the  association's  property  in  New 
York  State;  Held,  that  the  fund  should  not  be  paid  over  to  the 
New  York  receivers,  that  this  ftmd  was  not  a  trust  fund  for 
those  entitled  to  share  in  the  relief  benefits  of  the  association 
to  divide  pro  rata,  and  that  this  attaching  creditor's  lien, 
"regularly  levied  upon  the  property  of  the  corporation  prior 
to  the  appointment  of  the  receiver  within  the  jurisdiction" 
where  the  attachment  was  levied,  was  perfect  to  the  -extent 
of  her  claim.  Natl.  Park  Bk.  v.  Clark,  92  App.  Div.  262;  87 
Supp.  185. 

3.  Property  subject  to  receivership.— Although  the  kinds 
of  property,  or  even  equitable  interests,  which  are  not  sub- 
ject to  receivership  are  so  few  in  number  as  to  be  of  httle 
importance,  it  has  been  held  in  an  action  to  wind  up  a  part- 
nership, in  which  a  receiver  was  appointed,  that  the  defend- 
ant should  not  be  compelled  to  turn  over  to  him  a  stand  in  a 
city  market,  the  privilege  of  occupying  which  was  given  under 
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a  city  ordinance;  at  least  pending  a  final  decree,  this  permit 
did  not  constitute  property.  Barry  v.  Kennedy,  11  Abb.  Pr. 
(n.  s.)  421. 

Fees  from  a  public  office. — It  would  be  against  public  policy 
to  appoint  a  receiver  of  the  fees  from  the  office  of  flour  in- 
spector, pending  proceedings  to  determine  the  rightful  in- 
cumbent of  that  office.  Tappan  v.  Gray,  9  Paige,  507;  aff'd 
7  Hill,  259. 

Art.   II.    WHEN  AUTHORIZED.^ 

1.  In  general,— It  is  in  the  following  classes  of  cases,  that, 
in  proper  circumstances,  receivers  are  appointed  most  often: 
Dissolution  of  a  corporation,  foreclosure  of  a  mortgage,  judg- 
ment creditor's  action,  supplementary  proceedings.  Receivers 
are  also  appointed  in  other  actions,  where  the  object  sought 
by  such  an  appointment  is  the  preservation  of  the  estate 
pending  the  htigation.^ 

2.  Dissolution  of  corporation.— Where  minority  stock- 
holders charge  fraud  in  the  dissolution  and  reorganization  of 
a  corporation,  on  the  ground  that  the  trustees  are  not  acting 
fairly  in  the  interest  of  all  the  stockholders  in  relation  to  the 
property,  the  court  has  power  to  appoint  a  receiver  to  con- 
duct such  sale.3  Treadwell  v.  United  Verde  Copper  Co.,  47 
App.  Div.  613;  62  Supp.  708. 

3.  Foreclosure  of  mortgage.^— A  receiver  should  be  ap- 
pointed, in   an  action  to  foreclose   a   second  mortgage,  if   it 

1  See  Art.  Ill,  post,  When  not  authorized,  and  Art.  IV,  post,  Pro- 
ceedings TO  OBTAIN  ORDER. 

2  See  Proceedings  to  obtain  order,  post. 

3  For  the  form  of  complaint  in  this  action  see  Form  No.  521,  p.  957. 
See  also  Art.  IV,  post,  Proceeding  to,  obtain  order,  for  proceedings 
generally  under  the  Code  for  appointing  receivers  in  proceedings  to  dis- 
solve corporations. 

*  See,  also,  Forms  Nos.  636,  643,  646,  647,  648,  post,  and  notes  thereto. 
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is  "very  doubtful"  whether  the  premises  will  bring  more 
than  the  first  mortgage,  taxes  and  costs.  Browning  v.  Stacey, 
52  App.  Div.  626;  65  Supp.  203.  In  an  action  to  foreclose  a 
second  mortgage,  the  plaintiff  asked  for  the  appointment  of 
a  receiver;  this  second  mortgage  contained  a  clause  for  the 
naming  of  a  receiver  upon  any  default;  the  interest  on  the 
first  mortgage  was  in  arrears  so  that  it  was  about  to  be  fore- 
closed; and  the  mortgagors  refused  to  apply  the  rents  to  the 
payment  of  interest  or  taxes,  but  appropriated  them  to  their 
own  use ;  Held,  that  the  appointment  of  a  receiver  was  proper. 
Browning  v.  Sire,  56  App.  Div.  399;  67  Supp.  798.  It  was 
held  proper  to  appoint  a  receiver  pending  appeal  from  an 
order  requiring  the  judgment  creditor  in  foreclosure  to  either 
execute  or  assign  the  judgment  to  the  mortgagor,  who  to  re- 
lieve himself  from  liability  on  the  bond,  the  security  of  the 
land  being  doubtful,  tendered  the  amount  due  so  that  he  might 
protect  himself  by  enforcing  the  security  against  the  land. 
Howard  v.  Bobbins,  170  N.  Y.  498;  aff'g  67  App.  Div.  245;  73 
Supp.  172.  Where  a  second  mortgage  contained  a  receiv- 
ership clause,  the  parties  in  possession  were  receiving  the  rents 
but  refused  to  pay  the  interest,  and  there  was  doubt  whether 
the  security  was  adequate,  a  receiver  was  appointed.  Thomas 
V.  Davis,  90  App.  Div.  1;  85  Supp.  661.  Where  there  was  no 
receivership  clause,  but  the  mortgagor  was  insolvent,  and 
the  incumbrance  exceeded  by  several  hundred  dollars  the 
highest  valuation  of  the  property  that  was  suggested,  a  motion 
for  a  receiver  was  granted.  Welche  v.  Schoenberg,  45  Misc. 
126;  91  Supp.  880. 

One  who  is  secondarily  liable  for  a  deficiency  under  a  judg- 
ment of  foreclosure  and  sale,  which  judgment  has  been  entered, 
but  not  executed,  may,  by  motion,  compel  an  execution  of  the 
judgment,  or  an  assignment  of  the  same  to  him,  upon  ten- 
dering the  amount  due;  and  pending  an  appeal  from  an  order 
granting  this  remedy,  a  receiver  may  be  appointed  of  the  real 
estate,  if  there  is  doubt  about  the  sufficiency  of  the  security, 
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under  Code  Civ.  Pro.   §  713,  subd.  3.    Howard  v.  Bobbins, 
170  N.  Y.  498. 

4.  In  judgment  creditor's  action. — A  receiver  may  be  ap- 
pointed in  a  judgment  creditor's  action  by  order  or  judgment, 
and  such  a  receiver  has  the  power,  it  seems,  which  apparently 
a  receiver  in  supplementary  proceedings  has  not,  to  compel 
the  debtor  to  convey  to  him  real  property  outside  of  this 
State.    Smith  v.  Tozer,  42  Hun,  22. 

5.  In  supplementary  proceedings. — Although  an  exami- 
nation in  supplementary  proceedings  showed  that  the  defend- 
ant held  the  legal  title  to  heavily  encumbered  real  estate,  out 
of  which  it  was  improbable  that  an  execution  could  be  col- 
lected, a  receiver  was  held  properly  appointed.  Baker  v. 
Herkimer,  43  Hun,  86.  But  the  court  has  no  power  to  com- 
pel a  judgment  debtor  to  convey  real  property  in  the  State 
to  a  receiver  in  supplementary  proceedings  under  Code  Civ. 
Pro.  §  2447.    Moyer  v.  Moyer,  7  App.  Div.  523;  40  Supp.  262. 

6.  Action  to  set  aside  a  contract — In  an  action  by  a 
father,  to  set  aside,  for  fraud  and  duress,  a  contract  by  which 
he  transferred  securities  to  his  children  in  consideration  of 
their  agreement  to  support  him  during  his  lifetime,  an  order 
appointing  a  receiver  was  held  proper  where,  'prima  facie, 
fraud  and  failure  to  support  were  shown,  and  where  one  of 
the  children,  who  at  the  time  of  the  making  of  the  order  was 
the  only  defendant,  withdrew  affidavits  which  he  had  pre- 
sented in  opposition  to  the  motion.  Ashley  v.  Ashley,  59 
App.  Div.  611;  69  Supp.  173.  That  other  children,  who  were 
parties  to  the  agreement,  were  not  made  parties  to  the  action 
was  held  not  to  affect  the  right  to  the  appointment  of  a  re- 
ceiver.   Id. 

7.  In  an  action  to  establish  a  will,  to  declare  subse- 
quent wills  void,  to  compel  property  to  be  returned,  etc., 
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the  Supreme  Court  has  power  to  appoint  a  receiver,  it  seems, 
under  Code  Civ.  Pro.  §  713,  if  not  by  virtue  of  the  inherent 
authority  of  the  court.  LeBrantz  v.  Conklin,  39  Misc.  715; 
80  Supp.  967.  Here,  a  trust  company  had  been  appointed 
temporary  administrator  under  the  second  will,  and  the  court 
said:  "I  see  no  reason  why  the  property  is  not  adequately 
preserved  and  will  not  properly  be  protected  if  left  in  the 
custody  of  the  present  temporary  administrator.  It  is  asked 
that  a  receiver  be  appointed  in  its  place;  I  am  willing  to  desig- 
nate it  receiver  if  thereby  the  protection  or  administration 
of  the  estate  will  be  furthered."    Id. 

8.  In  order  to  enforce  a  judgment  rendered  in  a 
matrimonial  action,  the  court  may,  on  the  refusal  of  the 
husband  to  pay  the  money  or  give  the  security  re,quired  under 
the  judgment,  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  ap- 
point a  receiver  thereof.  Code  Civ.  Pro.  §  1772.  The  case 
is  within  Code  Civ.  Pro.  §  715,  and  the  receiver  must  give  a 
bond.    Matter  of  Spies,  92  App.  Div.  175;  86  Supp.  1043. 

9.  In  a  "  bill  of  peace  "  action. — A  receiver  may  be  ap- 
pointed, in  an  action  in  the  nature  of  a  bill  qf  peace,  for  the 
property  of  an  insolvent  partnership  association.  Buffalo 
Chem.  Works  v.  Bk.  of  Commerce,  79  Hun,  93;  29  Supp.  663. 
Where  a  firm  fraudulently  contracted  debts,  and  its  creditors, 
to  the  number  of  about  fifty,  brought  separate  actions  of 
replevin  to  recover  the  specific  property  sold,  one  seeking  the 
cloth,  another  the  fining  and  a  third  the  buttons,  of  manu- 
factured clothing,  it  was  held  that  a  receiver  was  rightly  ap- 
pointed.   Natl.  Park  Bk.  v.  Goddard,  131  N.  Y.  494. 

10.  Actions  between  partners. — Where  the  term  of  a 
copartnership  had  expired  by  its  own  limitation;  the  partners 
did  not  desire  to  continue  business  as  a  copartnership;  rep- 
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resentatives  of  five-sixths  of  the  interests  in  the  copartnership 
requested  the  appointment  of  a  receiver;  and,  after  the  com- 
mencement of  an  action  for  dissolution  and  before  the  making 
of  the  motion  in  which  the  appointment  of  a  receiver  appealed 
from  was  made,  another  action  was  commenced  by  persons 
having  interests  in  the  copartnership,  as  part  owners,  asking 
for  an  accounting  and  settlement  of  the  partnership  affairs; 
Held,  that  the  appointment  of  a  receiver  was  proper.  Wither- 
bee  V.  Witherbee,  17  App.  Div.  181;  45  Supp.  297.  The  ap- 
pointment of  a  receiver  in  actions  to  dissolve  partnerships  is, 
it  seems,  "almost  a  matter  of  course,  and  in  the  absence  of 
special  circumstances  is  usually  made."  Llorens  v.  Costa,  5 
Week.  Dig.  484. 

11.  Actions   in   connection  with   foreign   corporations. 

— A  receiver  may  be  appointed  in  this  State  for  an  insolvent 
foreign  corporation  having  property  in  this  State.  Murray 
V.  Vanderbilt,  39  Barb.  140.  Where  a  director  of  a  foreign 
corporation  sues  its  president  in  this  State  under  Code  Civ. 
Pro.  §  1781,  the  court  has  power  to  appoint  a  receiver  of  the 
property  in  this  State,  pendente  lite,  provided  such  action  is 
necessary  to  prevent  an  unlawful  disposition  of  the  property. 
Acken  v.  Coughlin,  103  App.  Div.  1 ;  92  Supp.  700. 

12.  Action  for  dower.— The  appointment  of  a  receiver 
was  held  proper  in  an  action  for  dower  where  it  was  alleged 
that  one  of  the  defendants  had  been  collecting  all  the  rents, 
had  collected  large  sums,  and  had  refused  to  pay  the  plaintiff 
her  net  one-third  thereof.     Egan  v.  Walsh,  43  Super.  Ct.  402. 

13.  Action  against  life  tenant — A  receiver  of  real  prop- 
erty was  held  properly  appointed  on  these  facts:  The  defend- 
ant, a  Hfe  tenant,  holding  this  real  property  on  payment  of 
nominal  rent,  but  with  no  covenants,  conditions,  or  re-entry 
clause,  failed  to  pay  taxes,  and  only  made  certain  payments 
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on  the  principal  and  interest;  the  order  appointing  the  re- 
ceiver provided  for  the  support  of  this  Ufe  tenant,  however. 
Carter  v.  Youngs,  42  Super.  Ct.  418. 

14.  Partition  action. — A  receiver  was  held  properly  ap- 
pointed, in  a  partition  action,  the  management  of  the  prop- 
erty having  been  assailed  as  improper,  and  the  parties  having 
agreed  that  after  the  commencement  of  the  partition  action, 
then  contemplated,  the  rents- should  be  collected  "as  the  court 
shall  direct;"  a  reiceivership  was  held  to  be  the  only  means 
of  exercising  this  authority  of  the  court.  Bowers  v.  Durant, 
2  St.  R.  127. 

15.  In  an  action  for  a  limited  divorce,  an  order  was 
granted  requiring  the  husband  to  pay  alimony;  upon  proof 
that  he  was  secretly  disposing  of  his  property,  an  order  was 
made  enjoining  him  and  his  attorney  from  making  any  trans- 
fer of  his  estate;  he  having  neglected  to  pay  the  alimony  as 
ordered,  an  order  was  granted  authorizing  an  attachment  to 
issue  against  him  and  appointing  a  receiver  of  his  realty  and 
personalty.    Foster  v.  Townsend,  68  N.  Y.  203. 

16.  In  proceedings  for  the  dissolution  of  a  corporation, 

if  the  corporation  is  insolvent,  a  receiver  may  be  appointed 
at  any  time  after  filing  the  petition  for  dissolution.  Code  Civ, 
Pro.  §  2423,  which  nullifies  such  cases  as  Chamberlain  v. 
Rochester  S.  P  V.  Co.,  7  Hun,  557.i 

Art.   III.    WHEN  NOT  AUTHORIZED. 

1.  Foreclosure  of  mortgage. ^ — If  there  is  no  receivership 
clause  in  a  mortgage,  "a  receiver  pendente  lite  should  not  be 
appointed  unless  it  clearly  appears  that  the  mortgagor  liable 
on  the  bond  ....  is  unable  to .  meet  any  deficiency  judg- 


1  See  Proceedings  to  obtain  oedeb,  post. 

2  See,  also,  Forms  Nos.  636,  643,  646,  647,  648,  post,  and  notes  thereto. 
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ment,  and  that  the  property  itself  is  not  worth  the  amount 
of  the  incumbrance."  Welche  v.  Schoenberg,  45  Misc.  126;  91 
Supp.  880.  Where  the  plaintiff  relied  solely  on  his  receiver- 
ship clause,  the  court  refused  to  appoint  a  receiver.  U.  S. 
Life  Ins.  Co.  v.  Ettinger,  32  Misc.  378;  66  Supp.  1.  Where,  in 
a  mortgage  foreclosure  action,  the  evidence  was  "  overwhelm- 
ing" that  the  value  of  the  premises  was  considerably  over  the 
amount  secured  to  be  paid  by  the  mortgage,  it  was  held,  not- 
withstanding a  receiver  clause  in  the  mortgage,  that  the  ap- 
pointment of  a  receiver  was  unauthorized.  Eidlitz  v.  Lan- 
caster, 40  App.  Div.  446;  59  Supp.  54.  In  a  case  in  which  the 
defendant  became  the  owner  of  the  equity  of  redemption 
February  4,  her  deed  then  being  recorded,  and  the  receiver 
was  appointed  February  19,  without  notice  to  the  defendant, 
and  later  the  defendant  was  personally  served  with  a  sum- 
mons and  complaint,  the  court  vacated  the  order  of  receiver- 
ship, with  costs,  but  without  prejudice  to  an  application  on 
notice.  Coleman  v.  Goodman,  37  Misc.  517;  75  Supp.  973. 
The  court  should  not  appoint  a  receiver  of  mortgaged  prem- 
ises, if  the  only  affidavit  on  the  subject  of  their  value  is  one 
from  the  attorney  of  the  plaintiff,  in  which  he  says  that  he 
is  informed  by  the  plaintiff  that  it  is  extremely  doubtful 
whether  they  will  sell  at  a  foreclosure  sale,  subject  to  the 
incumbrances,  for  enough  to  pay  the  amount  of  the  mortgage 
to  the  plaintiff,  and  if  the  defendant  swears  positively  to  the 
contrary.    Sickles  v.  Canary,  8  App.  Div.  308;  40  Supp.  948. 

2.  In  a  judgment  creditor's  action,  a  motion  for  a  re- 
ceiver was  held  unauthorized  under  either  Code  Civ.  Pro. 
§  1877  or  §  713,  subd.  1,  where  the  plaintiff,  suing  solely  in 
his  own  behalf,  asked  that  a  conveyance  from  the  judgment 
debtor  to  his  wife  be  declared  fraudulent  and  void  as  to  it 
and  that  it  be  sold  to  pay  the  judgment,  where  the  complaint 
was  not  verified,  and  where  there  was,  apparently,  an  equity 
in  this  real  property  that  more  than  exceeded  the  amoimt 
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of  the  judgment.    Nat^l   Union  Bk.  v.  Biger,  38  App.  Div. 
123;  56  Supp.  545. 

3.  Proceedings  supplementary  to  execution.* — Judgment 
under  $25. — Considerable  doubt  has  been  raised  as  to  the 
power  of  the  courts  to  appoint  receivers  in  supplementary- 
proceedings  where  the  judgment  exclusive  of  costs  was  less 
than  $25.  Code  Civ.  Pro.  §  2458,  prior  to  the  amendment 
made  by  L.  1881,  c.  122,  required  a  judgment  as  a  foundation 
for  such  proceeding  to  exceed  $25,  exclusive  of  costs.  The 
words  "exclusive  of  costs"  were  stricken  out  in  that  year,  and 
at  the  present  time  the  section  merely  provides  that  the  judg- 
ment shall  exceed  $25.  However,  this  is  held  to  apply  only 
to  courts  of  record  and  where  the  judgment  of  an  inferior 
court  is  for  less  than  $25,  exclusive  of  costs,  and  for  that 
reason  is  not  a  hen  on  real  property,  it  is  held  that  inasmuch 
as  no  execution  can  be  issued  against  the  real  property  of  the 
defendant,  there  is  no  foundation  for  supplementary  proceed- 
ings, and  therefore  a  receiver  could  not  be  appointed  in  a 
proceeding  foimded  on  such  a  judgment.  Andrews  v.  Mastin, 
22  Misc.  263;  49  Supp.  1118;  Mason  v.  Hackett,  35  Hun,  238. 

In  a  Municipal  Court  of  the  City  of  New  York,  however,  a 
judgment,  if  for  $25,  or  more,  including  costs,  is  a  lien  upon 
real  estate  and  therefore  such  a  judgment  may  be  the  founda- 
tion for  supplementary  proceedings.  Municipal  Court  Act, 
§263. 

4.  Filing  order. — ^The  real  property  of  the  defendant  does 
not  vest  in  a  receiver  in  supplementary  proceedings,  until 
the  order  is  properly  filed  in  the  office  of  the  County  Clerk. 
Mayer  v.  Moyer,  7  App.  Div.  523;  40  Supp.  258. 

Thus,  an  order  compelling  a  judgment  debtor  to  turn  over  prop- 
erty to  a  receiver  cannot  be  sustained,  unless  the  order  appoint- 
ing the  receiver  has  been  filed  in  the  proper  county  clerk's 
office.    Id. 

1  See  also  paragraph  35,  post,  p.  1091. 
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The  proceeding  must  he  commenced  in  the  county  of  the  judg- 
ment debtor's  residence,  or  where  he  has  a  place  for  the  regular 
transaction  of  business  in  person,  if  he  is  a  resident  of  the 
State,  to  support  an  order  appointing  a  receiver,  even  though 
the  third  party  holding  property  of  the  debtor,  who  is  to  be 
examined,  resides  in  another  county,  under  Code  Civ.  Pro. 
§§  2434,  2441,  2458.    Merrill  v.  Allm,  46  Hun,  623. 

5.  In  actions  between  partners. — Where  it  is  denied 
that  there  is  a  partnership,  the  court  should  not  appoint  a 
receiver  unless  it  is  satisfied  from  the  affidavits  that  there 
is  in  fact  a  partnership  between  the  parties  or  that  the  fund 
is  in  danger.  McCarty  v.  Stanwix,  16  Misc.  132;  38  Supp. 
820  Where,  in  an  action  between  copartners  in  a  theatrical 
enterprise,  the  plaintiff's  allegations  that  the  defendants  had 
violated  their  duty  toward  him  did  not  seem  well  founded, 
although  there  was  personal  ill-will  shown,  and  where  the 
defendants  were  men  of  ample  responsibility,  and  where,  if 
a  receiver  was  appointed,  there  would  probably  be  little  left 
to  divide  after  claims  were  met,  the  court  refused  to  appoint 
a  receiver,  but  gave  the  plaintiff  relief  under  Code  Civ.  Pro. 
§  1947.  Philipp  V.  Von  Raven,  26  Misc.  552;  57  Supp.  701. 
On  a  motion  for  the  appointment  of  a  receiver,  pendente  lite, 
of  a  partnership  which  had  been  dissolved  by  reason  of  the 
expiration  of  its  term,  it  was  shown  that  the  articles  of  part- 
nership contained  explicit  directions  for  liquidation;  Held, 
that  the  motion  should  be  denied.  Meyer  v.  Reimers,  30 
Misc.  307;  63  Supp.  681;  aff'd  49  App.  Div.  638;  63  Supp. 
1112.  If  it  is  extremely  doubtful  whether  the  plaintiff  is  a 
partner  in  a  certain  business,  although  he  claims  to  be,  and 
if  the  condition  of  the  business  does  not  demand  a  receiver, 
a  receiver  shotdd  not  be  appointed  for  this  business  at  the 
plaintiff's  instance.  Kirkwood  v.  Smith,  64  App.  Div.  615; 
72  Supp.  291.  An  order  should  be  made  authorizing  the  de- 
fendant   (admittedly   a   partner)    to   continue   the   business 
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pendente  lite  on  his  executing  a  $20,000  undertaking  under 
Code  Civ.  Pro.  §  1947.  Id.  In  an  action  for  a  judicial  dissolu- 
tion of  an  alleged  partnership,  the  plaintiff's  assertions  of 
being  a  partner  were  vigorously  disputed,  and  it  was  not  con- 
tended that  the  defendants  were  insolvent  or  irresponsible, 
and  the  business  was  dependent  for  success  upon  close  atten- 
tion to  minute  details;  Held,  that  a  motion  for  a  receiver  was 
properly  denied.  Day  v.  Dow,  46,App.  Div.  148;  61  Supp. 
793.  One  of  two  partners,  whose  business  had  been  formed 
into  a  corporation,  for  which  corporation,  in  dissolution  pro- 
ceedings, a  receiver  subsequently  was  appointed,  sued  the 
other,  alleging,  among  other  things,  that  the  corporation  held 
stock  to  which  he  was  entitled;  the  receiver  was  sought  to  be 
made  a  party;  Held,  that  as  the  cause  of  action  was  obscure, 
as  the  subject-matter  had  perished,  and  as  another  remedy 
existed,  the  motion  to  bring  in  the  receiver  as  a  party  should 
be  denied.  Marshall  v.  Wendell,  45  App.  Div.  120;  61  Supp. 
13.  The  court  suggested,  however,  that  if  it  should  thereafter 
appear  that  the  receiver  had  sufficient  assets,  and  if  this  other 
remedy  proved  impracticable,  leave  to  renew  the  motion 
could  be  asked  for.    Id. 

Receiver  preferred  to  referee. — Three  persons,  as  partners, 
conducted  an  extensive  newspaper  publishing  business;  one 
partner  died  and  his  son  brought  action  against  the  surviving 
partners  for  specific  performance  of  a  contract,  whereby  the 
father  was  to  give  the  son  an  interest  in  the  business;  at  the 
same  time  the  surviving  partners  brought  an  action  against 
the  representatives  of  the  deceased  partner  for  a  decree  ap- 
pointing a  referee  to  sell  the  copartnership  assets;  Held,  that 
as  the  property  was  not  of  a  perishable  nature,  and  it  did  not 
appear  that  financial  loss  would  ensue  by  postponing  the  sale 
of  the  assets  until  after  the  trial  of  the  issues  and  a  decision 
therein,  a  receiver  should  not  be  appointed  until  later.  Sara- 
sohn  V.  Kamaiky,  110  App.  Div.  713;  97  Supp.  529.  It  seems 
that  a  receiver,  and  not  a  referee,  should  afterward  be  ap- 
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pointed,  for  a  receiver  would  take  possession  of  the  newspaper 
plant  and  property  and  could  furnish  reliable  information.     Id. 


6.  Action    in    connection  with  foreign    corporation. — 

If  a  director  of  a  foreign  corporation  sues  its  president  in  this 
State  under  Code  Civ.  Pro.  §  1781,  a  com-t  of  this  State  has 
no  power  to  appoint  a  general  receiver  for  the  corporation. 
Acken  v.  Coughlin,  103  App.  Div.  1;  92  Supp.  700.  Where, 
in  such  an  action,  a  temporary  receiver  was  appointed,  this 
appointment  was  vacated,  for  the  court  said  that  the  property 
of  the  corporation  in  this  State  consisted  mainly  of  patents, 
and  an  order  enjoining  the  disposal  of  these  patents  and  the 
other  property  in  this  State  was  all  the  relief  necessary  to 
protect  the  corporation.     Id. 

7.  Diversion  of  corporation's  assets. — ^Where  a  plain- 
tiff, on  information  and  beUef,  alleged  that  the  assets  of  a 
corporation  had  been  fraudulently  diverted,  and  these  allega- 
tions were  unsupported,  and  were  explicitly  denied  by  the 
defendants,  a  receiver  pendente  lite  was  held  improperly  ap- 
pointed. Weber  v.  Wallerstein,  111  App.  Div.  700;  97  Supp. 
852. 

8.  Where  a  prostitute  was  sued  to  recover  moneys  al- 
leged to  have  been  paid  her  because  of  the  plaintiff's  fear 
of  exposure,  an  order  appointing  a  receiver  was  reversed, 
for  there  was  no  property  in  the  hands  of  the  defendant  shown 
to  be  the  property  of  the  plaintiff  or  to  which  he  was  entitled, 
and  a  cause  of  action  was  not  proved  by  competent  legal  evi- 
dence.    Piatt  V.  Elias,  101  App.  Div.  518;  91  Supp.  1079. 

9.  In  an  action  to  enjoin  the  defendant  from  publish- 
ing a  certain  song,  and  to  obtain  an  accoimting,  the  ap- 
pointment of  a  receiver  was  held  improper,  for  the  defendant 
was  responsible  and  it  was  not  shown  that  the  plaintiff's 
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right   to   recover   ultimately   was   beyond   doubt.    Stern  v. 
Shapiro,  Remick  &  Co.,  99  App.  Div.  405;  91  Supp.  249. 

10.  Action  relating  to  notes  and  stock  held  as  collate- 
ral.— ^An  order,  appointing  a  receiver  pendente  lite  of  prom- 
issory notes  and  stock  which  were  the  subject  of  the  action, 
was  reversed,  where  the  notes  and  stock  were  collateral  under 
an  agreement,  which  agreement  according  to  the  plaintiff  was 
tainted  with  fraud,  and  according  to  the  defendant  was  not 
so  tainted.  Congleton  v.  Beecher,  56  App.  Div.  617;  67  Supp. 
747. 

Fraud. — Where  a  plaintiff  alleges  that  the  defendants  in- 
duced him  to  place  moneys  and  a  bond  in  their  hands  as  mar- 
gins in  stock  transactions,  and  that  they  practiced  fraud  on 
him,  pretending  to  buy  shares  for  him,  but  not  buying  any, 
the  plaintiff  cannot  recover  the  possession  of  any  stocks,  and 
hence,  xmder  Code  Civ.  Pro.  §  713,  the  appointment  of  a  re- 
ceiver is  not  authorized;  the  action  is  purely  one  of  fraud. 
Mack  V.  Stanley,  74  App.  Div.  145;  77  Supp.  574. 

11.  In  an  action  for  money  had  and  received,  where 
there  is  no  fact  to  estabhsh  that  the  alleged  fund  is  in  danger, 
the  appointment  of  a  receiver  is  unauthorized.  O'Mahoney 
V.  Belmont,  62  N.  Y.  133. 

12.  In  an  action  of  ejectment,  the  appointment  of  a 
receiver  was  held  unauthorized,  where  neither  some  equitable 
grounds  were  shown  entitling  the  plaintiff  to  the  rents  and 
profits  as  such,  nor  was  the  sequestration  of  such  rents  es- 
sential to  his  protection.  People  v.  Mayor  of  N.  Y.,  10 
Abb.  Pr.  111. 

13.  Partition  action. — An  order,  appointing  a  receiver  in 
supplementary  proceedings  receiver  for  all  of  certain  real 
property  for  a  partition  of  which  he  was  suing,  was  reversed, 
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on  the  ground  that  the  executors  of  the  late  owner  of  this 
property  were  shown  to  be  responsible  and  that  they  duly 
accounted,  that  the  allegations  of  fear  of  misappropriation 
by  them  were  unsupported,  and  that  a  receivership  would  en- 
tail needless  expense.    Miller  v.  Levy,  46  Super.  Ct.  207. 

Art.  IV.  PROCEEDINGS  TO  obtain  order. 

A.  As  a  provisional  remedy,  p.  1073. 

B.  In  an  action  to  sequestrate  the  assets  of  a  corporation, 

p.  1081. 

C.  In  an  action  to  dissolve  a  corporation,  p.  1083. 

D.  In    an    action    by  the   people    to    annul  a,  corporation, 

p.  1084. 

E.  For  a  corporation's  property,  p.  1085. 

F.  In  proceedings  for  the  voluntary  dissolution  of  a  corpora- 

tion, p.  1087. 

G.  In  a  judgment  creditor's  action,  p.  1090. 
H.  In  supplementary  proceedings,  p.  1091. 

I.  In  mortgage  foreclosure,  p.  1096. 
J.  In  a  matrimonial  action,  p.  1097. 
K.  In  decedent's  estate  action,    p.  1098. 


FORMS. 

NO.  PAGE. 

635.  Notice   of  application   for  appointment  of  receiver.    General 

form 1098. 

636.  Notice  of  application  for  appointment  of  receiver  after  judgment. 

Mortgage   foreclosure 1099. 

637.  Order  to  show  cause  why  receiver  should  not  be  appointed. 

General  form 1100. 

638.  Same.     In  action  to  compel  the  transfer  of  certain  interests  in 

a    corporation 1100. 

639.  Notice  of  motion  for  a  reference  to  appoint  a  receiver  or  to  re- 

port the   facts 1102. 

640.  Notice  of  motion  for  a  reference  to  nominate  receiver 1102. 

641.  Referee's  report  nominating   receiver ~. . . . .  1103. 

642.  Notice   of   application   for  appointment  of  receiver.     Supple- 

mentary  proceedings 1104. 
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643.  Affidavit  to  procure  new  appointment  of  receiver  as  against 

owner  of  equity  of  redemption  brought  in  as  a  party  after 
former  appointment  of  receiver UOg. 

644.  Affidavit  on  motion  for  receiver.     Action  to  annul  agreement 

by  wiiich  father  turned  his  property  over  to  his  children, 
they  promising  to  support    him 1108. 

645.  Summary  of  affidavit,  used  on  motion  to  secure  appointment. 

Action  to  compel  the  transfer  of  certain  interests  in  a  corpo- 
ration   1111 

646.  Receiver  clause  in  mortgage,  complaint,  and  affidavits,  used  on 

motion  for  appointment 1112. 

647.  Affidavit  used  on  motion  for  receiver  after  judgment.     Mort- 

gage   foreclosure 1X17 

648.  Affidavit,  on  motion  for   receiver.     Mortgage  foreclosure 1121. 

649.  Application  for  an  order  to  show  cause  why  insurance  com- 

pany should  not  be  dissolved  and  receiver   appointed 1123. 

650.  Order  to  show  cause  why  insurance  company  should  not  be 

dissolved   and   receiver   appointed 1124. 

A.  1.  As  a  provisional  remedy.  In  general ^The  ap- 
pointment of  a  receiver,  as  a  strictly  provisional  remedy,  is 
usually  obtained,  under  Code  Civ.  Pro.  §  713,  for  the  property  ^ 
which  is  the  subject  of  the  action,  and  with  the  purpose  either 
to  preserve  the  property  or  to  dispose  of  it  as  directed  by  the 
judgment. 

Application  of  this  section. — "  Since  the  adoption  of  the 
Code,  the  appointment  of  receivers  is  regulated  by  the  pro- 
visions of  §§  713  and  714,  which  are  exclusive  so  far  as  they 
cover  the  subject."  Dazian  v.  Meyer,  66  App.  Div.  575; 
73  Supp.  328.  "In  cases  where  the  provisions  of  §713  are 
applicable  and  the  statutory  provisions  furnish  an  adequate 
remedy,  the  power  of  the  court  is  we  think  limited  by  that 
section,  and  it  must  proceed  in  the  manner  pointed  out  thereby, 
or  else  its  orders  will  be  void."  Colwell  v.  G.  N.  Bk.,  119 
N.  Y.  408.  In  the  last-mentioned  case,  while  recognizing 
the  power  of  the  court  to  appoint  a  receiver  after  judgment, 

1  "The  word,  'property,'  as  used  in  this  section,  includes  the  rents, 
profits,  or  other  income,  and  the  increase,  of  real  or  personal  property." 
Code  Civ.  Pro.  §  713. 


1074      Bradbury's  Lansing's  forms  and  practice. 

Proceedings  to  Obtain  Order. 

pending  an  appeal,  it  was  held  that  under  §  713,  subd.  3,  this 
was  a  separate  remedy,  and  no  power  existed  to  make  an 
order  before  judgment  appointing  a  receiver  to  continue  as 
such  after  judgment  pending  any  appeal  which  might  be  taken 
therefrom.  "The  language  of  section  713  is  not  prohibitory 
nor  exclusive,  but  permissive  and  declaratory."  Hollen- 
beck  V.  Donnell,  94  N.  Y.  342;  holding  that  the  power  exists 
imder  the  general  provisions  of  Code  Civ.  Pro.  §  4  to  appoint 
a  receiver  in  a  mortgage  foreclosure  case,  even  though  it  is 
not  specifically  conferred  by  §  713  or  any  other  statute.^ 

2.  Before  final  judgment. — ^The  remedy  is  secured  un- 
der Code  Civ.  Pro.  §  713,  subd.  1,^  before  final  judgment, 
where  there  is  danger  of  loss.  The  court  has  no  power,  before 
judgment  in  an  action  in  which  a  receiver  pendente  lite  has 
been  appointed  on  the  application  of  the  plaintiffs,  to  make 
an  order  continuing  the  receivership  after  judgment  shall 
have  been  rendered,  during  the  pendency  of  any  appeal  which 
may  be  taken  therefrom.  Colwell  v.  G.  N.  Bank,  119  N.  Y. 
408.  The  object  of  subdivision  1,  is  clearly  the  "preser- 
vation of  the  property  until  the  court,  by  its  final  judgment, 
shall  make  such  disposition  of  it  as  justice  requires,  and  ap- 
point a  receiver  to  carry  the  judgment,  into  effect."  Glines  v. 
Binghamton  Trust  Co.,  68  Him,  511;  22  Supp.  1023.  Hence, 
if  a  temporary  receiver  is  appointed,  under  this  subdivision, 
to  preserve  the  property,  it  is  improper  to  enjoin  a  permanent 

1  By  §  714  as  amended  by  L.  1903,  c.  217,  this  power  is  recognized,  by 
inference  at  least. 

2 This  subdivision  is  given  in  the  following:  "In  addition  to  the  cases, 
where  the  appointment  of  a  receiver  is  specially  provided  for  by  law,  a 
receiver  of  property,  which  is  the  subject  of  an  action,  in  the  supreme  court 
or  a  county  court,  may  be  appointed  by  the  court,  in  either  of  the  follow- 
ing cases: 

"1.  Before  final  judgment,  on  the  application  of  a  party  wHo  establishes 
an  apparent  right  to,  or  interest  in,  the  property,  where  it  is  in  the  posses- 
sion of  an  adverse  party,  and  there  is  danger  that  it  will  be  removed  beyond 
the  jurisdiction  of  the  court,  or  lost,  materially  injured,  or  destroyed." 


RECEIVERS.  1075 


Proceedings  to  Obtain  Order. 


receiver,  appointed  by  the  judgment,  from  performing  the 
duties  imposed  on  it.    Id. 

"Apparent  right." — In  an  action  by  a  judgment  creditor, 
seeking  to  reach  certain  shares  of  stock,  alleged  to  belong  to 
the  judgment  debtor,  but  standing  in  the  name  of  his  wife 
upon  the  books  of  the  company,  this  judgment  creditor  was 
deemed  to  have  an  "apparent  interest,"  although  it  appeared 
that  the  question  of  ownership  could  be  satisfactorily  deter- 
mined only  by  a  trial  of  the  action.  State  Bk.  of  Syracuse  v. 
Gill,  23  Hun,  410.  A  similar  point  as  to  the  status  of  the  plain- 
tiff was  raised  where  an  attaching  creditor  successfully  sought 
the  appointment  of  a  receiver  to  avoid  a  multiplicity  of  suits, 
and  the  court  said:  "The  special  property  in  the  goods  levied 
upon  is  in  the  officer  who  holds  a  legal  title  for  the  protection 
of  his  levy,  but  he  holds  it  for  the  benefit  of  the  levying  and 
attaching  creditor  who  thereby  obtains  an  interest  in  and  a 
hen  upon  the  property.  He  is  the  real  person  interested,  and 
equity,  which  never  suffers  itself  to  be  misled  by  a  name  or 
baffled  by  a  defini'tion,  but  deals  with  the  substance  and 
truth  of  things,  can  have  no  difficulty  in  recognizing  the 
existing  interest  and  lien  of  the  creditor  because  it  is  worked 
out  and  made  effectual  through  a  legal  title  in  the  officer." 
Natl.  Park  Bk.  v.  Goddard,  131  N.  Y.  494. 

Possession  of  adverse  party. — Under  this  subdivision,  the 
property  must  be  in  the  possession  of  a  party  adverse  to  the 
one  making  the  application.  "The  plaintiff  being  in  the 
actual  possession  of  the  property  cannot  subject  it  to  the  ex- 
pense of  a  provisional  receivership  before  the  rights  and 
interests  of  the  parties  have  been  fixed  by  judgment."  La 
Feminav.  Arsene,  72  App.  Div.  474;  76  Supp.  576.  So,  where 
the  plaintiff,  in  an  action  in  the  nature  of  interpleader,  had 
in  his  possession  perishable  personal  property,  on  which  one 
of  the  defendants  had  a  lien,  but  because  of  which  the  other 
defendant  had  brought  suit  for  conversion,  the  appointment 
of  a  receiver  was  held  imauthorized.    Id. 
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//  appointment  is  unnecessary. — In  a  partition  action,  the 
plaintiff  applied  for  a  receiver  pendente  lite;  the  surrogate  had 
already  appointed  a  temporary  administrator  for  the  per- 
sonalty of  the  decedent  who  had  owned  this  real  property; 
as  Code  Civ.  Pro.  §  2675  expressly  provides  that  the  surrogate 
may  confer  power  on  a  temporary  administrator  to  do  any 
necessary  act  with  respect  to  real  property,  it  was  held  that 
a  receiver  of  this  real  property  should  not  be  appointed. 
Weiher  v.  Simon,  41  Misc.  202;  83  Supp.  927. 

3.  By  or  after  the  final  judgment. — ^The  remedy  is 
secured  under  Code  Civ.  Pro.  §713,  subd.  2,  "by  or  after 
the  final  judgment,  to  carry  the  judgment  into  effect,  or  to 
dispose  of  the  property,  according  to  its  directions."  In  an 
action  for  the  dissolution  of  a  partnership,  the  plaintiff  con- 
tended that  the  court,  in  awarding  an  interlocutory  judg- 
ment for  an  accoimting,  etc.,  had  no  power  to  appoint  a  re- 
ceiver; that  a  motion  at  Special  Term  would  have  been  proper; 
Held,  that  a  receiver  should  be  appointed.  Bernheimer  v. 
Schmid,  36  Misc.  456;  73  Supp.  767;  aff'd  73  App.  Div.  434; 
77  Supp.  138.  In  an  action  against  directors,  etc.,  for  mis- 
conduct, under  Code  Civ.  Pro.  §§  1781,  1782,  a  receiver  was 
held  properly  appointed  imder  §  1810,  subd.  1,  and  properly 
continued  after  the  trial  to  carry  the  judgment  into  effect, 
under  §  713,  subd.  2.  Halpin  v.  Mut.  Brew.  Co.,  91  Hun,. 220; 
36  Supp.  151.  A  receiver  was  held  authorized  under  this 
subdivision  in  order  to  carry  into  effect  a  judgment  to  compel 
the  transfer  to  the  plaintiffs  of  certain  interests  which  they 
claimed  in  the  stock  of  the  defendant  corporation.  King  v. 
Barnes,  51  Hun,  550;  4  Supp.  247;  aff'd  without  opinion,  113 
N.  Y.  655.  "It  is  apparent  that  the  appointment  of  the 
receiver  by  the  final  judgment  to  carry  the  judgment  into  effect 
or  to  dispose  of  the  property,  is  the  exercise  of  a  different 
and  distinct  power  conferred  upon  the  court  from  that  which 
is  given  for  the  purpose  of  preservation  of  the  property  during 
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the  pendency  of  the  action;  and  the  exercise  of  this  final 
power  necessarily  supersedes  action  which  has  been  merely 
temporary  in  its  character  for  the  preservation,  and  taken 
solely  for  the  protection  of  the  property  until  such  final  power 
is  exercised."  Glines  v.  Bingharriton  Trust  Co.,  68  Him,  511; 
22  Supp.  1023. 

In  case  of  the  death  of  a  receiver  usually  a  successor  should 
be  appointed  even  though  the  duties  to  be  performed  by  the 
new  receiver  are  not  clearly  defined,  if  the  matters  as  to  which 
the  former  receiver  was  appointed  are  unsettled.  Matter  of 
Townsmd,  44  Misc.  415;  89  Supp.  1012. 

4.  Pending  appeal — It  is  secured  under  §  713,  subd.  3, 
"after  final  judgment,  to  preserve  the  property,  dming  the 
pendency  of  an  appeal."  The  court  expressly  declared  that 
a  receiver  was  authorized  under  this  subdivision,  pending 
appeal,  in  a  mortgage  foreclosure  action  in  which  the  ground 
rent  and  taxes  were  in  arrears  and  the  security  was  doubtful. 
Howard  v.  Bobbins,  170  N.  Y.  498. 

In  an  action  to  determine  the  validity  of  a  will,  under  Code 
Civ.  Pro.  §  2653a,  the  appointment,  imder  §  713,  subd.  3,  of 
a  receiver  of  certain  real  estate  is  unauthorized,  for  the  real 
estate  is  not  the  subject  of  the  action.  Johnson  v.  Cochrane, 
No.  1,  91  Hun,  163;  36  Supp.  287. 

5.  Notice  of  application. — ^In  general,  notice  must  be 
given.     Code   Civ.   Pro.    §714.^    In    a   foreclosure   suit,    an 

iThis  section  reads  as  follows:  "Notice  of  an  application,  for  the  ap- 
pointment of  a  receiver  in  an  action,  before  judgment  therein,  must  be  given 
to  the  adverse  party,  unless  he  has  failed  to  appear  in  the  action,  and  the 
time  limited  for  his  appearance  has  expired.  But  where  an  order  has  been 
made,  as  prescribed  in  section  438  of  this  act  [service  of  summons  by  pub- 
lication, etc.],  the  court  may,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  and  preserve  the  property,  without  notice,  or  upon  a 
notice  given  by  publication  or  otherwise,  as  he  thinks  proper.  But  where 
the  action  is  for  the  foreclosiire  of  a  mortgage,  which  mortgage  provides 
that  a  receiver  may  be  appointed  without  notice,  notice  shall  not  be  re- 
quired." 
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order  was  made  on  Aug.  13,  for  the  service  of  the  summons  on 
one  of  the  defendants  by  publication,  and  on  Aug.  15  an 
order  was  made  ex  parte  appointing  a  receiver.  On  Oct.  14 
notice  was  given  by  this  defendant  of  a  motion  to  vacate 
the  appointment.  The  mortgage  had  a  receiver  clause. 
It  was  held  that  the  court  properly  made  the  appointment 
ex  parte.  Fletcher  v.  Krupp,  35  App.  Div.  586;  55  Supp.  146. 
On  a  motion  by  a  receiver  in  foreclosure  proceedings,  that 
defendants  be  directed  to  surrender  the  mortgaged  premises 
to  him,  the  defense  set  up  was  that  service  of  the  summons 
and  complaint  had  not  been  completed  on  one  of  these  de- 
fendants, and  that  she  had  not  appeared  in  the  action;  Held, 
under  §  714,  that  as  the  notice  to  be  given  to  the  occupants 
of  the  property  was  prescribed  by  the  court  in  an  order  to 
show  cause,  and  was  complied  with,  and  the  receiver  was 
appointed  without  opposition,  this  defense  was  insufficient. 
Citizens  Savings  Bk.  v.  Wilder,  11  App.  Div.  63;  42  Supp.  481. 
Contrasted  with  attachment  and  arrest. — "An  attachment 
or  order  of  arrest  is  granted  ex  parte  ;  a  receiver  can  be  ap- 
pointed only  on  notice,  thus  giving  the  party  proceeded  against 
an  opportunity  to  set  up  any  defense  or  controvert  any  claim." 
Holland  Trust  Co.  v.  Consol.  Gas  &  Elec.  Co.,  -85  Hun,  454; 
32  Supp.   830. 

6.  On  what  papers — The  application  for  the  appointment 
of  a  receiver  is  usually  made  on  the  complaint,  with  one  or 
more  affidavits.     See  forms  post. 

7.  Bond. — ^In  general,  a  receiver  must  give  a  bond.  Code 
Civ.  Pro.  §  715.1    This  bond  must  be  to  the  People.    Id.    But 

1  This  section  reads  as  follows:  "A  receiver,  appointed  in  an  action  or 
special  proceeding,  nrast,  before  entering  upon  his  duties,  execute  and 
file  with  the  proper  clerk,  a  bond  tt)  the  people,  with  at  least  two  sufficient 
sureties,  in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as  receiver; 
and  the  execution  of  any  such  bond  by  any  fidelity  or  surety  company 
authorized  by  the  laws  of  this  state  to  transact  business,  shall  be  equivalent 
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if  it  runs  to  the  plaintiff,  he  may  recover  on  it  as  a  common- 
law  bond,  although  the  defect  may  make  it  not  good  as  a 
statutory  bond.  Carl  v.  Meyer,  51  App.  Div.  5;  64  Supp. 
1077.  In  a  case  in  which  the  court  appointed  a  receiver 
and  directed  him  to  give  a  bond  with  one  surety,  a  stipulation 
of  the  parties  having  provided  that  one  surety  would  be  enough, 
the  order  appointing  the  receiver  later  being  amended,  so  as 
to  provide  for  two  sureties,  the  contention  was  made  on  ap- 
peal that  the  order  was  void  from  its  inception,  because  of 
the  original  provision  for  only  one  surety;  Held,  that  the 
court  having  inherited  the  ancient  authority  of  the  Court  of 
Chancery,  to  appoint  a  receiver  in  such  an  action  (one  to 
wind  up  a  partnership)  the  provisions  of  the  Code  relating 
to  the  manner  of  exercising  this  power  were  directory  where 
not  declared  to  be  jurisdictional,  and  therefore  that  the  ap- 
pointment was  proper.  Holmes  v.  McDowell,  15  Hun,  585; 
aff'd  76  N.  Y.  596. 

8.  Who  may  secure  appointment — "While  the  court 
may  upon  its  own  motion  nominate  a  receiver  where  the  case 
requires  it,  such  a  proceeding  cannot  according  to  the  regular 

to  the  execution  of  said  bond  by  two  sureties.  And  the  court,  or  where 
the  order  was  made  out  of  court,  the  judge  making  the  order,  by  or  pur- 
suant to  which  the  receiver  was  appointed,  or  his  successor  in  office,  may, 
at  any  time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provisions  of  this 
section  do  not  apply  to  a  case  where  special  provision  is  made  by  law, 
for  the  security  to  be  given  by  a  receiver,  or  for  increasing  the  same,  or 
for  removing  a  receiver.  A  receiver  who  (the  "  who  "  is  superfluous)  having 
executed  and  filed  a  bond  as  provided  for  in  this  section,  before  presenting 
his  accounts  as  receiver,  must  give  notice  to  the  surety  or  sureties  on  his 
official  bond,  of  his  intention  to  present  his  accounts,  not  less  than  eight 
days  before  the  day  set  for  the  hearing  on  said  accounting.  The  same 
notice  must  be  given  to  such  surety  or  sureties  where  the  accounting  is 
ordered  on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver's  aeeounts  be  passed,  settled  or  allowed, 
unless  the  said  notice  provided  for  in  this  section  shall  have  first  been  given 
to  the  surety  or  sureties  on  the  official  bond  of  such  receiver." 
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practice  be  inaugurated  and  conducted  by  outside  parties, 
who  have  no  connection  with  the  case,  or  interest  in  the  sub- 
ject-matter of  the  litigation."  O'Mahoney  v.  Belmont,  62 
N. Y.  133. 

9.  Matter  of  discretion — "The  appointment  of  a  re- 
ceiver pendente  lite  rests  very  largely  in  the  discretion  of  the 
Special  Term,  and  while  this  court  has  the  right  to  review 
the  exercise  of  that  discretion  it  will  not  interfere  with  it 
imless  it  clearly  appears  that  the  Special  Term  has  mistakenly 
exercised  or  abused  the  discretion  vested  in  it."  Witherbee  v. 
Witherbee,  17  App.  Div.  181;  45  Supp.  297.  "Courts  do  not 
appoint  receivers  merely  for  the  asking,  but  only  on  facts, 
alleged  and  proved,  showing  that  one  is  necessary  for  the 
preservation  of  property,  or  to  accomplish  some  other  >  useful 
object.  A  temporary  receiver  is  frequently  appointed  before 
judgment,  and  as  incidental  to  the  idtimate  relief  sought, 
in  order  to  preserve  the  property  so  that  it  can  be  distributed 
pursuant  to  the  final  judgment  when  rendered."  Mabon  v. 
Ongley  Electric  Co.,  156  N.  Y.  196.  Before  a  defendant, 
in  possession  of  personalty  tmder  a  claim  of  ownership,  "is 
burdened,  in  the  event  of  succeeding,  with  the  expenses  of  a 
receivership,  the  plaintiff  should  show  clearly  the  necessity 
of  a  receivership  to  preserve  the  property  to  answer  the  judg- 
ment, and  that  he  has  exhausted  all  other  appropriate  availa- 
ble remedies,  or  that  they  are  inadequate,  and  especially  in 
an  action  by  a  husband  against  his  wife."  Libby  v.  Lnhby, 
68  App.  Div.  15;  74  Supp.  57.  Here,  the  husband  sought  to 
recover  bonds,  etc.,  from  his  wife;  he  alleged  that  he  believed 
she  had  left  the  State,  taking  the  property;  Held,  that  the 
appointment  of  a  receiver  was  not  justified;  for  if  the  property 
had  been  removed  from  the  State,  an  order  appointing  a 
receiver  would  be  ineffectual  to  give  him  possession,  and  if 
it  was  still  in  the  State,  the  husband  had  an  adequate  rem- 
edy by  replevin  or  injunction.    Id. 
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10.  Degree  of  proof  necessary.— An  affidavit,  by  the 
attorney  of  the  plaintiff,  that  he  beheves  that  executors  in 
charge  of  real  property  for  a  partition  of  which  the  plaintiff 
is  suing,  will  appropriate  the  rents  to  their  own  use,  is  not 
sufficient  to  authorize  the  appointment  of  a  receiver.  Mil- 
ler V.  Levy,  46  Super.  Ct.  207.  On  a  bare  affirmation  of  fraud 
on  one  side  and  a  denial  on  the  other,  the  court  should  not 
appoint  a  receiver  of  the  promissory  notes  and  stock,  the 
subject  of  the  action.  Congleton  v.  Beecher,  56  App.  Div. 
617;  67  Supp.  747.  "  A  verified  complaint,  even  on  information 
and  belief,^  as  to  some  of  its  allegations  particularly  within 
the  knowledge  of  the  defendant,  when  not  met  or  denied 
either  by  answer  or  affidavits,  fully  establishes  the  facts 
therein  alleged  and  the  rights  of  the  parties  accruing  from 
such  facts."  Holland  Trust  Co.  v.  Consol.  Gas  &  El.  Co., 
85  Hun,  454;  32  Supp.  830. 

11.  Reference. — In  any  case  in  which  it  is  authorized 
to  appoint  a  receiver,  the  court  may  direct  a  reference  to  one 
or  more  persons  designated  in  the  order,  either  to  make  the 
appointment,  or  to  report  the  facts  to  the  court.  Code  Civ. 
Pro.  §  827.  In  an  action  to  obtain  an  accounting  by '  the 
trustees  of  a  joint  stock  company,  one  of  the  trustees,  a  de- 
fendant in  the  action,  was  appointed  receiver;  in  another 
and  a  similar,  action,  a  motion  was  made  for  a  receiver,  and 
it  was  urged  that  this  trustee,  who  was  a  defendant  in  this 
action  also,  was  not  a  proper  person  to  be  receiver,  on  account 
of  a  possible  liabihty  on  his  part,  as  a  trustee,  and  because 
the  appointment  was  collusive;  the  matter  was  sent  to  a 
referee,  who  reported  that  the  objections  were  vahd,  and 
recommended  the  appointment  of  another,  which  appointment 
the  court  made.    Wilson  v.  Barney,  5  Hun,  257. 

B.  12.  In  an  action  to  sequestrate  the  assets  of  a  cor- 
poration, the  court  may,  at  any  stage  thereof,  appoint  one 

1  See  note  on  affidavits  on  information  and  belief,  p.  648,  Vol.  I. 
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or  more  receivers  of  its  property.  Code  Civ.  Pro.  §  1788. 
A  receiver  was  held  properly  appointed  under  this  section  in 
an  action  for  sequestration,  the  complaint  in  which  averred 
the  return,  unsatisfied,  of  an  execution  against  the  corporation. 
Jones  v.  Blun,  145  N.  Y.  333;  Hunting  v.  Blun,  143  N.  Y.  511. 

Such  receiver  is  a  temporary  one,  until  final  judgment  is 
entered.  Code  Civ.  Pro.  §  1788.  He  cannot  be  sued,  without 
permission,  in  the  place  of  the  corporation.  Decker  v.  Gardner, 
124  N.  Y.  334. 

But  such  a  receiver  may  be  given  the  duties  and  liabilities  of 
a  permanent  receiver,  by  the  court's  order  or  interlocutory 
judgment  appointing  him,  or  by  an  order  subsequently  made 
in  the  action,  or  by  the  final  judgment.  Or  the  court  may 
give  this  receiver  so  much  of  the  duties  and  habihties  of  a 
permanent  receiver  as  it  thinks  proper.     Code  Civ.  Pro.  §  1789. 

13.  Motion,  -where  made — All  motions  for  the  seques- 
tration of  the  property  of  corporations,  or  for  the  appointment 
of  receivers  thereof,  must  be  made  in  the  judicial  district  in 
which  the  principal  place  of  business  of  said  corporations, 
respectively,  is  situated,  except  that  in  actions  brought  by 
the  Attorney  General  in  behalf  of  the  People  of  this  State, 
when  it  shall  be  made  to  appear  that  such  sequestration  is  a 
necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one 
may  be  made  in  any  county  within  the  judicial  district  in 
which  such  action  is  triable.  Rule  80,  Gen.  Rules  of  Prac. 
See  also  L.  1883,  c.  378,  am'd  by  L.  1896,  c.  282;  3  Cum.  & 
Gil.  Genl.  L.,  p.  3375. 

14.  In  an  action  to  sequestrate  tlie  assets  of  a  moneyed 
corporation,  or  to  dissolve  it,  the  court  may  appoint  a  re- 
ceiver on  the  appUcation  of  the  Attorney  General.  L.  1902, 
c.  60;  1  4  Cum.  &  Gil.  Genl.  L.,  p.  779. 


1  This  statute  reads  in  part  as  follows:  "  Section  1.  Whenever  the  attorney- 
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15.  Notice  to  Attorney  General — The  appointment  of  a 
receiver  in  sequestration  proceedings  cannot  be  made  with- 
oyt  notice  to  the  Attorney  General.  Whitney  v.  N.  Y.  & 
Atlantic  R.  Co.,  32  Hun,  164.  And  if  such  appointment  is 
made  without  such  notice,  and  if  while  a  motion  to  vacate  it 
is  being  considered,  a  motion  is  made  upon  notice  to  the  Attor- 
ney General,  but  without  notice  to  a  receiver  previously  ap- 
pointed in  foreclosure  proceedings  (the  plaintiff  in  the  motion 
to  vacate),  to  confirm  the  appointment  which  is  attacked,  and, 
without  opposition,  an  order  confirming  it  is  made,  the  practice 
will  be  condemned,  and  the  motion  to  vacate  will  be  dis- 
posed of  as  if  the  appointment  had  not  been  confirmed.     Id. 

C.  16.  In  an  action  to  dissolve  a  corporation,  the  same 
provisions  of  the  Code  apply  as  in  an  action  to  sequestrate 
its  assets.  Code  Civ.  Pro.  §§  1788,  1789.  See  also  L.  1883, 
c.  378,  am'd  by  L.  1896,  c.  282  (3  Cum.  &  Gil.  Gen.  L.,  p.  3375). 

general  shall  commence  an  action  against  a  moneyed  corporation  upon  the 
information  of  either  the  superintendent  of  insurance,  or  the  superintendent 
of  banks,  for  the  dissolution  or  sequestration  of  the  property  or  annulment 
of  the  charter  of  a  corporation  formed  under  or  subject  to  the  banking  or 
insurance  law,  and  shall  be  satisfied  that  it  is  unsafe  and  inexpedient  for 
such  corporation  to  continue  doing  business,  the  supreme  court  may,  on 
his  application,  in  a  case  provided  by  law,  appoint  a  receiver  thereof,  and 
may  on  such  appointment  grant  an  injunction  restraining  such  corporation 
from  carrying  on  its  business  until  the  further  order  of  the  court.  The 
court  may,  in  its  discretion,  dispense  with  notice  of  the  application. 

"  §  2.  The  court,  on  granting  an  order  without  notice,  either  for  the  ap- 
pointment of  a  receiver  or  for  an  injunction,  or  for  both  forms  of  relief,  as 
herein  provided,  shall  make  an  order  that  the  corporation  so  proceeded 
against  show  cause  at  a  term  of  the  court  to  be  held  not  more  than  thirty 
days  thereafter,  why  such  receiver  and  injunction  should  not  be  permanent. 
Such  order  shall  be  served  not  less  than  eight  days  before  the  date  upon 
which  the  hearing  thereon  is  to  be  had.  Unless  the  court  otherwise  directs, 
the  receiver  appointed  in  the  first  instance  shall  be  permanent  receiver  of 
such  corporation,  and  the  injunction  shall  be  continued  during  the  pendency 
of  the  litigation.  Such  receiver  shall,  imless  otherwise  directed  by  the 
court,  continue  to  act  as  such  up  to  and  after  final  judgment,  and  until 
the  affairs  of  the  corporation  shall  be  finally  settled  and  its  property  dis- 
tributed by  him  according  to  law." 
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17.  Degree  of  proof  required — "'A  clear  case  of  viola- 
tion of  law,  actual  insolvency,  insufficiency  of  assets  to  justify 
the  continuation  of  business  or  acts  showing  that  the  affairs 
of  the  corporation  are  being  carried  on  fraudulently  or.  un- 
lawfully, must  be  presented  before  the  court  will  interfere." 
People  V.  Equitable  Mut.  Ins.  Corp.,  1  App.  Div.  84;  37  Supp. 
80.  In  this  case,  the  court  gave  the  corporation  the  benefit 
of  a  certain  asset  not  originally  credited  it,  thus  disposing  of 
the  charge  of  insolvency;  and  it  held  that  improprieties  and 
irregularities  with  which  the  corporation  was  charged  were 
insufficient  to  warrant  the  appointment  of  a  receiver.  Id. 
It  is  sufficient  to  warrant  the  appointment  of  a  receiver,  and 
a  judgment  of  dissolution,  in  an  action  by  the  Attorney  Gen- 
eral to  dissolve  a  corporation  for  non-user,  if  the  company 
has  sold  and  disposed  of  all  its  realty  and  has,  since  such  sale, 
ceased  to  exercise  its  corporate  privileges  and  has  suspended 
its  ordinary  and  lawful  business.  People  v.  Seneca  Lake 
Grape  &  Wine  Co.,  52  Hun,  174;  5  Supp.  136. 

D.  18.  In  an  action  by  the  people  to  annni  a  corpora- 
tion, where  any  of  the  grounds  for  annulment,  specified  in 
Code  Civ.  Pro.  §  1797  or  §  1798,  are  established,  the  court 
may  render  final  judgment  that  the  corporation,  and  each 
officer  thereof,  be  perpetually  enjoined  from  exercising  any 
of  its  corporate  rights,  privileges,  and  franchises;  and  that 
it  be  dissolved;  and  the  judgment  must  also  provide  for  the 
appointment  of  a  receiver.  Code  Civ.  Pro.  §  1801.  In  a 
case  where  the  owners  of  rival  steamahip  lines  consolidated, 
the  property  of  both  being  put  into  a  corporation,  and  the 
party  having  the  management  of  the  corporation  agreeing 
to  guarantee  the  other  a  certain  dividend,  and  where  the  latter, 
under  this  section  of  the  Code,  had  a  suit  brought  by  the 
Attorney  General,  the  corporation  dissolved,  and  a  receiver 
appointed,  but  there  was  no  rescission  of  the  contract  for 
consohdation,  it  was  held  that  he   could  make   the   other 
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party  pay  the  agreed  dividends.  Lorillard  v.  Clyde,  15  Supp. 
809. 

For  insurance  corporations,  the  provisions  for  the  appoint- 
ment of  a  receiver,  in  an  action  by  the  Attorney  General,  are 
given  by  L.  1892,  c.  690,  §  76  (the  Insurance  Law,  2  Cum.  & 
Gil.  Gml.  L.,  p.  1858),  and  L.  1906,  c.  326,  §  82. 

E.  19.  For  a  corporation's  property. — In  general. — Spe- 
cial provisions  of  the  Code  apply  to  the  appointment  of  receivers 
for  the  property  of  a  corporation.  Such  a  receiver  can  be 
appointed  only  by  the  court,  and  only  in  one  of  the  five  fol- 
lowing general  classes,  discussed  in  the  next  five  paragraphs 
herein.  Code  Civ.  Pro.  §  1810.  But  this  section,  and  §  1812, 
it  has  been  held,  do  not  interfere  with  the  power,  "inherent 
in  the  Supreme  Court,"  to  appoint  a  receiver  of  the  property 
of  a  corporation,  "  and  if  they  did,  it  might  well  be  that  they 
would  be  imconstitutional  as  infringing  the  ancient  jurisdiction 
of  the  court.  (Const,  art.  6,  §1.)"  Popper  v.  Supreme 
Council,  61  App.  Div.  405;  70  Supp.  637. 

Banks. — ^The  court  has  power  to  appoint  a  receiver  of  an 
insolvent  bank  as  provided  in  the  Banking  Law,  §  33  (L.  1892, 
c.  689;  1  Cum.  &  Gil.  Genl.  L.,  p.  276). 

20.  Action  against  directors  for  misconduct,  or  to  dis- 
solve tlie  corporation,  or  to  annul  the  corporation.' — In  an 

action  under  Code  Civ.  Pro.  §§  1781,  1782,  against  directors, 
etc.,  for  misconduct,  a  receiver  was  held  properly  appointed 
by  virtue  of  §  1810,  subd.  1.  Hatpin  v.  Mut.  Brew.  Co.,  91 
Him,  220;  36  Supp.  151.  A  judgment  dissolving  a  voluntary, 
unincorporated,  temperance  and  benevolent  society,  and  ap- 
pointing a  receiver,  was  reversed,  for  it  was  not  "entirely 
apparent  that  the  organization  has  ceased  to  answer  the  ends 
of  its  existence  and  [that]  no  other  mode  of  relief  is  attain- 
able."   Lafmd  v.  Deem,s,  81  N.  Y.  507. 

1  "An  action,  brought  as  prescribed  in  article  second,  third  or  fourth 
of  this  title."    Code  Civ.  Pro.  §  1810,  subd.  1. 
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21.  Action    for    foreclosure  of   corporate   mortgage. — 

Special  rules  for  such  a  proceeding  are  given  by   §  1810.^ 

22.  "An  action  brought  by  the  Attorney  General,  or  by 
a  stockholder,  to  preserve  the  assets  of  a  corporation, 
having  no  officer  empowered  to  hold  the  same." — Code  Civ. 
§  1810,  subd.  3.  The  courts  of  this  State  can  intervene, 
and  appoint  a  receiver,  in  an  action  by  stockholders  of  an 
insolvent  foreign  corporation  doing  business  and  having  as- 
sets within  this  State,  but  no  officers  empowered  to  hold  such 
assets.    Hall  v.  Holland  House  Co.,  12  Misc.  55;  33  Supp.  50. 

Officers  mitst  not  resign  for  this  purpose. — ^This  subdivision 
was  not  intended  to  permit  the  officers  of  a  corporation  to 
resign  for  the  purpose  of  having  a  receiver  appointed.  They 
should,  it  seems,  institute  action  in  their  official  capacity, 
under  Code  Civ.  Pro.  §§  2419,  2423.  Zeltner  v.  Zeltner  Brew- 
ing Co.,  174  N.  Y.  247. 

23.  "A  special  proceeding  for  the  voluntary  dissolution 
of  a  corporation.  "2 —Code    Civ.    Pro.    §  1810,  subd.  4. 

24.  "  Upon  the  application  of  the  regents  of  the  Uni- 
versity, in  =  aid  of  the  hquidation  of  a  corporation  whose 
dissolution  they  contemplate  or  have  decreed;  or  upon  the 
application  of  the  trustees  of  such  a  corporation,  with  notice 
to  the  regents."     Code  Civ.  Pro.  §  1810,  subd.  5. 

25.  Notice. — "Where  the  receiver  is  appointed  in  an 
action,  otherwise  than  by  or  pursuant  to  a  final  judgment, 
notice  of  the  application  for  his  appointment  must  be  given 

1  Subdivision  2,  §  1810,  reads  as  follows:  "An  action  brought  for  the 
foreclosure  of  a  mortgage  upon  the  property,  of  which  the  receiver  is  ap- 
pointed, where  the  mortgage  debt,  or  the  interest  thereupon,  has  remained 
unpaid,  at  least  thirty  days  after  it  was  payable,  and  after  payment  thereof 
was  duly  demanded  of  the  proper  officer  of  the  corporation  and  where  either 
the  income  of  the  property  is  specifically  mortgaged,  or  the  property  itself 
is  probably  insufficient  to  pay  the  mortgage  debt." 

2  See  Paragraph  16,  p,  1083,  ante. 
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to  the  proper  officer  of  the  corporation."  Code  Civ.  Pro. 
§  1810. 

26.  Foreign  corporations,  doing  business  in  this  State, 

are  liable  to  have  a  receiver  appointed  for  them  xmder  Code 
Civ.  Pro.  §1810.  Code  Civ.  Pro.  §  1812.i  Where  a  non- 
resident stockholder  in  a  foreign  corporation  sued  for  the 
appointment  of  a  receiver  of  its  property  in  this  State,  a  re- 
ceiver was  appointed  under  these  two  sections.  Walter  v. 
F.  E.  McAlister  Co.,  21  Misc.  747;  48  Supp.  26.^ 

F.  27.  In  proceedings  for  the  voluntary  dissolution  of 
a  corporation,  the  court  may,  if  satisfied  that  it  is  insolvent, 
appoint  a  temporary  receiver,  and  may  later  clothe  him  with 
the  powers  and  Habilities  of  a  permanent  receiver.  Code  Civ. 
Pro.  §  2423.*  See  §  57  Stock  Corp.  L.,  am'd  by  L.  1900,  c. 
760;  (1  Cum.  &  Gil.  Gen.  L.,  p.  889). 

1  This  section  reads  as  follows:  "  §  1812.  The  last  three  sections  apply 
to  an  action  or  special  proceeding,  against  a  corporation,  or  joint-stock 
association  created  by  or  under  the  laws  of  the  State,  or  a  trustee,  director 
or  other  officer  thereof;  or  against  a  corporation,  or  joint-stock  association, 
created  by  or  under  the  laws  of  another  State,  government,  or  country,  or  a 
trustee,  director,  or  other  officer  thereof,  where  the  corporation  or  associa^ 
tion  does  business  within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock." 

2  See  also  Paragraph  1,  p.  1059,  ante. 

3 This  section  reads  in  part  as  follows:  "If  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  court  that  the  corporation  is  insolvent,  the  court 
may  at  any  stage  of  the  proceedings  before  the  final  order,  on  motion  of  the 
petitioners  on  nptice  to  the  attorney-general,  or  on  motion  of  the  attorney- 
general  on  notice  to  the  corporation,  appoint  a  temporary  receiver  of  the 
property  of  the  corporation,  which  receiver  shall  have  all  the  powers  and 
be  subject  to  all  the  duties  that  are  defined  as  belonging  to  temporary 
receivers  appointed  in  an  action,  in  section  1788  of  this  act.  The  court 
may  also,  in  its  discretion,  at  any  stage  in  the  proceeding  after  such  appoint- 
ment, upon  like  motion  and  notice,  confer  upon  such  temporary  receiver 
the  powers  and  authority,  and  subject  him  to  the  duties  and  liabilities  of 
a  permanent  receiver,  or  as  much  thereof  as  it  thinks  proper,  except  that 
he  shall  not  make  any  final  distribution  among  the  creditors  and  stock- 
holders, before  final  order  in  the  proceedings,  unless  he  is  specially  directed 
so  to  do  by  the  court." 
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28.  Statute  must  be  followed  strictly. — "There  seems 
to  be  no  authority  for  appointing  a  temporary  receiver  and 
granting  such  an  injunction  [enjoining  creditors  from  pros- 
ecuting claims]  at  the  commencement  of  a  proceeding  for  the 
voluntary  dissolution  of  a  corporation  excepting  that  con- 
ferred by  section  2423  of  the  Code  of  Civil  Procedure,  and 
if,  therefore,  the  statutory  authority  be  not  followed  strictly, 
the  order  will  be  void."  Matter  of  Lenox  Corp.,  57  App.  Div. 
515;  68  Supp.  103;  aff'd  167  N.  Y.  623.  "Although  the 
order  may  have  been  improvidently  granted  and  might  be 
set  aside  on  motion  timely  made  for  that  purpose,  yet,  if 
there  be  any  evidence  tending  to  show  the  requisite  facts, 
it  would  give  the  court  jurisdiction  to  act."     Id. 

29.  Meaning  of  "insolvent."— The  insolvency  specified 
in  Code  Civ.  Pro.  §§2423,  2429,  is  Hmited  and  defined  by 
§  2419,  and  a  company,  therefore,  is  insolvent  when  the 
"stock,  effects  and  other  property  thereof  are  not  sufficient 
to  pay  all  just  demands  for  which  it  is  liable  or  to  afford  a 
reasonable  security  to  those  who  may  deal  with  it."  Matter 
of  Lenox  Corp.,  57  App.  Div.  515;  68  Supp.  103;  aff'd  167 
N.  Y.  623. 

30.  A  receiver  may  also  be  appointed  by  a  final  order. — 

Code  Civ.  Pro.  §  2429.^    The  effect  of  the  voluntary  dissolution 

1  This  section  reads  as  follows:  "  §  2429.  Upon  an  application  for  a  final 
order,  if  it  appear  to  the  court  in  a  case  specified  in  section  2419  of  this 
act,  that  the  corporation  is  insolvent,  or,  in  a  case  specified  either  in  that 
section  or  in  section  2420  of  this  act,  that  for  any  reason  a  dissolution  of 
the  corporation  will  be  beneficial  to  the  interests  of  the  stockholders  and 
not  injurious  to  the  public  interests,  the  court  must  make  a  final  order  dis- 
solving the  corporation,  and  appointing  one  or  more  receivers  of  its  prop- 
erty. But  in  the  case  of  a  solvent  corporation,  the  court,  may,  if  there 
is  no  objection  by  creditors,  dispense  with  a  receiver  and  provide  in  the 
final  order  for  the  distribution  of  the  assets.  Upon  the  entry  of  the  order 
the  corporation  is  dissolved.  The  court  may,  in  its  discretion,  appoint  a 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the  corporation,  a 
receiver  of  its  property.     In  a  proceeding  for  the  voluntary  dissolution  of 
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of  a  company  is  "to  place  all  its  property  and  all  its  assets 
in  custodia  legis,  to  be  collected  and  applied  by  a  person 
appointed  by  the  court."     Walsh  v.  Seager  Bros.,  1  St.  R.  189. 

31.  Degree  of  proof  required. — On  an  application  for  a 
final  order,  dissolving  a  Corporation  and  appointing  a  receiver, 
objection  was  made  that  the  proof  of  insolvency  was  in- 
sufficient and  that  there  were  discrepancies;  but  the  court 
held  that  the  conclusion  of  the  referee  as  to  insolvency  was 
evidently  reached  after  thorough  examination  and  should 
be  sustained;  and  that  the  discrepancies  were  not  material. 
Matter  of  Santa  Eulalia  Silver  Min.  Co.,  2  Supp.  221;  aff'd 
4  Supp.  174;  aff'd  without  opinion,  115  N.  Y.  657.  In  a  case 
in  which  there  were  overdue  claims  against  a  corporation, 
exceeding  in  the  aggregate  $30,000,  arising  on  its  express 
contract  obligations,  and  upon  which  actions  or  suits,  to  which 
it  had  no  defense,  had  been  brought  and  were  pending,  and 
matured  and  maturing  obligations  of  other  creditors  upon 
which  they  were  threatening  litigation,  and  in  which  the  com- 
pany's assets  amoimted  to  only  a  few  thousand  dollars,  ex- 
clusive of  a  heavily  mortgaged  apartment  house,  it  was  held 
that  insolvency  was  shown  sufficient  for  the  appointment 
of  a  receiver.  Matter  of  Lenox  Corp.,  57  App.  Div.  515; 
68  Supp.  103;  aff'd  167  N.  Y.  623. 

32.  Code  Civ.  Pro.  §§  2419-2431b  do  not  apply  jto  an 

incorporated  Ubrary  society,  to  a  rehgious  corporation,  or 
to  a  select  school  or  academy,  incorporated  by  the  regents 

a  corporation,  the  court  may,  in  the  furtherance  of  justice,  upon  notice 
to  the  attorney-general,  and  the  attorney-general  not  objecting,  and  upon 
such  further  notice  to  creditors  or  others  interested  as  the  court  shall  direct, 
which  notice  may  be  made  by  mail  upon  all  persons  and  corporations  not 
residing  or  existing  within  the  State,  relieve  a  receiver  from  any  omission, 
defect  or  default,  in  any  proceeding  or  act  required  by  law  to  be  taken  or 
done,  or  in  the  giving  of  any  notice  required  by  law  to  be  given,  and  the 
court  may  upon  like  notice,  confirm  any  act  of  a  receiver,  and  any  decision, 
report,  order  or  judgment  made  in  such  proceeding." 
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of  the  university  or  by  the  legislature,  or  to  a  municipal  or 
other  political  corporation.    Code  Civ.  Pro.  §  2431.* 

33.  The  Banking  Law,  in  connection  with  those  provisions 
of  the  Code  which  relate  to  the  dissolution  of  corporations, 
gives  to  proceedings  of  the  attorney  general  priority  over 
actions  for  voluntary  dissolution.  Matter  of  Murray  Hill  Bk., 
153  N.  Y.  199. 

G.  34.  In  a  judgment  creditor's  action,  a  receiver 
may  be  appointed  by  order  or  by  the  interlocutory  or  final 
judgment.  Code  Civ.  Pro.  §  1877.^  An  appUcation  for  a 
receiver  was  opposed  by  a  sworn  answer,  charging  that  the 
judgment  which  was  its  basis  was  coUusively  recovered  for 
goods  sold  to  the  defendant  company's  president,  and  not 
to  or  for  the  company;  proceedings  were  suspended  to  give 
the  company  an  opportunity  to  apply  to  set  aside  the  default 
and  obtain  leave  to  defend;  Held,  that  the  fact  that  the  cor- 
poration failed  to  do  this  was  a  strong  circumstance  against 
its  good  faith.  Loder  v.  N.  Y.,  Utica  v.  Ogdensburgh  R.  Co., 
4  Hun,  22.  A  receiver  in  such  an  action  was  held  unauthorized, 
where  the  plaintiff  sued  for  himself  alone,  his  complaint  was 
unverified,  and  the  prayer  that  a  conveyance  by  the  judgment 
debtor  to  his  wife  be  declared  void  was  backed  up  by  affidavits 
to  show  fraud  which  were  met  by  a  counter  affidavit.  Natl. 
Un.  Bk.  V.  Riger,  38  App.  Div.  123;  56  Supp.  545. 

Stqfk  held  in  name  of  debtor's  wife. — A  receiver  was  appointed 

1  The  rest  of  this  section  is  as  follows:  "In  the  case  of  corporations  af- 
fected by  the  provisions  of  this  title  (Code  Civ.  Pro.  §§  2419-2431b),  and 
not  having  stockholders,  it  shall  be  sufficient  for  the  purposes  of  this  title 
to  notify,  name  and  refer  to  the  members  of  such  corporations,  instead  of 
stockholders,  as  herein  provided." 

2  This  section  reads  as  follows:  "  §  1877.  The  court  may,  by  an  order, 
or  by  the  interlocutory  or  final  judgment  in  the  action,  appoint  a  receiver 
of  any  or  all  of  the  property  of  the  judgment  debtor;  and  may  direct  the 
judgment  debtor,  or  any  other  defendant  in  the  action,  to  convey  or  de- 
liver to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument,  which  it  deems 
necessary,  for  perfecting  or  assuring  the  receiver's  title  or  possession." 
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of  corporate  stock  standing  on  the  books  of  the  company 
in  the  name  of  -the  debtor's  wife,  but  it  was  in  the  debtor's 
possession  and  there  was  reason  to  apprehend  that  it  belonged 
to  the  debtor  and  it  might  be  removed  from  the  jurisdiction 
of  the  court.    State  Bank  of  Syracuse  v.  Gill,  23  Hun,  410. 

H.  35.  In  supplementary  proceedings.!    When  appointed. 

— A  receiver  in  supplementary  proceedings  may  be  appointed 
"at  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or 
issuing  a  warrant"  as  prescribed  in  §§2437  et  seq.  Code 
Civ.  Pro.  §  2464.  Such  a  receiver  is  appointed  almost  as  of 
course  and  it  is  not  necessary  that  property  should  be  dis- 
covered before  the  appointment  is  made.^  People  ex  rel. 
Fitch  V.  Mead,  29  How.  Pr.  360;  Smith  v.  Cutter,  64  App.  Div. 

1  See  also  Paragraph  3,  ante,  p.  1067. 

2  "  Proceedings  supplementary  to  execution  take  the  place  of  a  creditor's 
bill  of  the  Court  of  Chancery,  which  involved  the  appointment  of  a  receiver 
and  an  order  from  a  judge  requiring  an  oral  examination  and  discovery 
before  a  judge  or  referee.  The  appointment  of  a  receiver  under  Rule  191 
of  the  Court  of  Chancery  was  ordinarily  the  first  step  taken  on  the  appear- 
ance of  the  defendant  before  the  master.  After  the  receiver  was  appointed 
the  debtor  was  examined  and  required  to  deliver  to  the  receiver  the  prop- 
erty discovered  on  such  examination."  Smith  v.  Cutter,  64  App.  Div.  412; 
72  Supp.  99.  The  court  in  the  case  last  cited  quotes  approvingly  from 
People  ex  rel.  Fitch  v.  Mead,  29  How.  Pr.  360,  the  following  in  connec- 
tion with  the  remarks  quoted  above:  "I  do  not  see  why  this  is  not  the 
proper  practice  now.  ...  If  the  receiver  is  not  generally  appointed 
immediately  on  the  return  of  the  order,  I  suppose  it  is  omitted  to  save  ex- 
pense, but  I  have  no  doubt  that  the  officer  instituting  and  conducting  these 
proceedings  supplemental,  may  appoint  the  receiver  at  any  time  while 
the  proceedings  are  pending  before  him,  in  his  discretion.  ...  It  cannot 
be,  therefore,  that  he  must  be  compelled  to  wait  till  a  protracted  examina- 
tion of  the  judgment  debtor  is  finished;  protracted,  perhaps,  for  the  very 
purpose  of  defeating  the  object  of  the  proceedings  by  judgment,  by  allowing 
the  assets  to  be  scattered  and  seized  by  other  creditors  before  the  prosecut- 
ing creditor  could  have  the  receiver  appointed,  and  it  cannot  be  that  he 
loses  all  right  to  discover  from  the  judgment  debtor  after  the  appointment 
of  such  receiver.  I  can  see  no  principle  or  reason  upon  which  such  a  claim 
can  be  founded,  and  it  is  in  clear  conflict  with  the  object  and  intent  of  the 
whole  proceeding.'' 
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412;  72  Supp.  99;  Myre's  Case,  2  Abb.  Pr.  476.  This  doctrine 
is  sustained  by  the  Code  (§2464)  which  provides  that  "a 
receiver  may  be  appointed  upon  the  return  day"  of  the  or- 
der in  supplementary  proceedings  or  of  a  warrant  for  the 
debtor's  arrest  in  such  proceedings.  Also  by  the  rule  that 
other  proceedings  may  be  begun  against  other  third  parties 
having  property  of  the  judgment  debtor  after  the  appoint- 
ment of  a  receiver.  Smith  v.  Cutter,  64  App.  Div.  412;  72 
Supp.  99.  Although  a  motion  for  the  appointment  of  a 
receiver  has  been  denied  on  the  specific  ground  that  no  prop- 
erty had  been  discovered,  after  the  examination.  Gibney  v. 
Reilly,  26  Misc.  275;  56  Supp.  1055.  And  it  has  been  denied 
when  only  exempt  property  was  discovered  and  the  applica- 
tion was  made  purposely  to  secure  possession  of  such  property. 
Matter  of  Edlunds,  35  Him,  367.  From  these  somewhat 
conflicting  decisions  the  correct  rule  seems  to  be  that  if  the 
application  for  a  receiver  is  made  upon  the  return  of  the 
order,  before  the  debtor  has  been  examined,  and  as  a  pre- 
cautionary measure,  it  should  be  granted.  In  actual  practice 
such  applications  rarely  have  been  made  and  doubtless  will 
hereafter  be  made  infrequently,  for  the  very  practical  reason 
that  the  creditor  does  not  care  to  go  to  the  expense  of  having 
a  receiver  appointed  tmtil  some  property  is  discovered  jus- 
tifying it.  If,  on  the  other  hand,  the  examination  has  been 
held,  and  it  is  contended  that  some  property  has  been  dis- 
covered, and  the  application  for  a  receiver  is  made  solely  on 
the  groimd  that  the  property  discovered  justifies  it,  the  court 
then  has  discretion  to  say  whether  or  not  the  property  is  such 
as  would  make  the  appointment  necessary  or  proper.  In 
this  respect  the  courts  are  very  liberal  and  rarely  refuse  to 
appoint  a  receiver  when  any  property  or  rights  are  shown 
upon  which  the  judgment  creditor  might  be  able  to  realize 
through  a  receiver. 

36.  Real  property. — Where  the  appointment  is  demande,d 
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solely  for  the  purpose  of  reaching  an  interest  in  land  which 
can  be  sold  on  execution  such,  for  example,  as  curtesy,  the 
courts  sometimes  refuse  to  appoint  a  receiver,  putting  the 
refusal  on  the  ground  that  the  creditor  has  a  remedy  by  ex- 
ecution and  that  when  the  land  is  thus  sold  the  debtor  has 
the  right  of  redemption,  whereas  if  sold  by  the  receiver  such 
right  might  be  cut  off.  Bunn  v.  Daly,  24  Hun,  526.  To  the 
same  effect  is  Albany  City  Nat.  Bk.  v.  Gaynor,  67  How.  Pr.  421. 
The  court  will  not  lend  its  aid  to  reaching  real  property  and 
compelling  a  sale  thereof  through  a  receiver  when  it  can  be 
done  by  execution,  thus  saving  to  the  debtor  the  right  of  re- 
demption. Moyer  v.  Moyer,  7  App.  Div.  523;  40  Supp.  258. 
And  as  to  real  property  the  receiver  does  not  acquire  a  hen 
thereon  until  the  creditor  has  exhausted  his  remedy  by  execu- 
tion.   Faneuil  Hall  Nat.  Bk.  v.  Bussing,  147  N.  Y.  665. 

37.  A  receiver  cannot  be  appointed  of  a  particular  debt 

or  of  special  property.  Andrews  v.  Olenville  Woolen  Co.,  11 
Abb.  Pr.  (N.  S.)  78. 

38.  To  collect  costs  of  supplementary  proceeding. — Nor 

can  a  receiver  be  appointed  solely  to  collect  the  costs  of  the 
proceeding  not  yet  allowed  where  the  judgment  has  been  satis- 
fied pending  an  adjournment.  Paterson  Bros.  v.  Goorley,  14 
Misc.  56;  35  Supp.  297. 

39.  The  appointment  must  be  founded  on  a  valid  order 
in  supplementary  proceedings,  and  if  granted  on  such  an 
order  which  is  based  on  an  insufficient  affidavit  in  third  party 
proceedings,  the  appointment  will  be  vacated.  Bank  of 
Port  Jefferson  v.  Darling,  102  App.  Div.  431;  92  Supp.  483. 

40.  Before  or  after  return  of  execution. — A  receiver 
may  be  appointed  either  before  or  after  the  return  of  an  ex- 
ecution upon  the  examination  of  a  third  person.  De  Nivier  v. 
Smith,.  6  Civ.  Pro.  R.  394  (Browne). 
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41.  Notice. — If  the  appointment  is  made  on  the  return 
day  of  the  order  or  upon  the  close  of  the  examination  notice 
is  not  necessary  to  the  judgment  debtor.  Code  Civ.  Pro. 
§  2464.  But  if  a  judgment  creditor's  action  has  been  begun 
or  other  supplementary  proceedings  are  pending  against 
the  same  debtor,  notice  "must  be  given"  to  the  other  creditor 
or  creditors  "in  such  a  manner  as  the  judge  directs."  Id. 
§  2465. 

A  parol  notice  may  be  sufficient,  if  given  as  the  courts 
direct.    Darrow  v.  Riley,  5  Misc.  363;  26  Supp.  91. 

Waiver  of  notice. — Such  a  notice  is  waived  by  the  creditor 
in  a  prior  proceeding,  which  has  been  indefinitely  suspended, 
where  his  attorney  asks  the  attorney  for  the  creditor  in  the 
subsequent  proceeding  why  he  does  not  apply  for  a  receiver 
to  reach  specific  property,  which  he  points  out.  Barnette  v. 
Moore,  20  Misc.  518;  46  Supp.  668.  It.  has  been  held  also 
that  the  judgment  debtor  was  the  only  one  who  could  complain 
of  an  irregular  appointment  of  a  receiver  even  because  of 
failm-e  to  give  notice  to  other  creditors  in  whose  favor  pro- 
ceedings were  pending.  Darrow  v.  Riley,  5  Misc.  363;  26  Supp. 
91;  citing  Underwood  v.  Sutcliffe,  10  Htm,  453,  which  was 
reversed  on  another  point,  77  N.  Y.  58.  This  doctrine  hardly 
seems  supported  by  the  language  and  plain  intent  of  the  Code, 
otherwise  the  provision  as  to  notice  to  other  creditors  would 
be  practically  a  nullity,  in  exactly  that  class  of  cases  where 
protection  is  afforded  by  the  provision  as  to  notice,  that  is, 
cases  where  there  is  collusion  between  the  debtor  and  the 
creditor  to  cut  off  the  prior  lien  of  earher  judgment  creditors. 
In  such  a  case  the  debtor  would  never  complain  and  as  the 
receiver  in  a  proceeding  under  a  subsequent  judgment  secures 
a  prior  lien  on  property  of  the  debtor,  if  there  are  no  executions 
out  against  him  on  prior  judgments,  (Code  Civ.  Pro.  §  1405),  ^ 
such  collusion  might  entirely  defeat  the  claim  of  a  prior  cred- 

1  See  also  Droege  v.  Baxter,  69  App.  Div.  58;  74  Supp.  585;  aff'd  171  N.  Y. 
654. 
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itor  who  had  taken  every  step  possible  to  secure  his  claim. 
If,  however,  the  true  rule  is  as  stated  in  the  Darrow  case 
cited  above,  the  prior  creditor  may  still  apply  to  have  the 
claim  of  the  creditor  upon  which  the  receiver  was  appointed, 
subordinated  to  such  prior  creditor's  claim.  Code  Civ.  Pro. 
§  2466.  It  has  also  been  held  that  failure  to  give  notice  to 
creditors  whose  proceedings  were  still  pending,  did  not  vitiate 
the  appointment.  Youngs  v.  Klunder,  27  St.  R.  32;  Terry  v. 
Bange,  57  Super.  Ct.  546;  30  St.  R.  285;  9  Supp.  311. 

Notice  of  a  motion  to  extend  a  receivership  should  also  be 
given  to  the  debtor.     Benjamin  v.  Myers,  3  St.  R.  284. 

42.  Municipal  Court  judgment.  Jurisdiction  of  City 
Court. — Under  Code  Civ.  Pro.  §  2434,  a  receiver  can  be  ap- 
pointed by  the  City  Court,  New  York,  in  supplementary  pro- 
ceedings arising  out  of  a  judgment  recovered  in  the  Municipal 
Court  of  the  City  of  New  York  in  the  Borough  of  Brooklyn. 
Fine  v.  Rabinbauer,  49  Misc.  437;  99  Supp.  896. 

43.  Limitation;  presumption. — In  an  action  by  a  re- 
ceiver, in  proceedings  supplementary  to  execution,  the  pre- 
sumption is  that  the  proceeding  which  resulted  in  the  ap- 
pointment of  the  receiver  was  instituted  within  the  ten  years 
prescribed  by  Code  Civ.  Pro.  §2435.  Fawcett  v.  N.  Y., 
112  App.  Div.  155;98Supp.  286. 

44.  Death  of  receiver;  appointment  of  successor — A 

receiver  was  appointed  by  a  county  judge  in  supplementary 
proceedings;  this  receiver,  later,  under  the  direction  of  the 
Supreme  Court,  began  an  action  to  enforce  the  rights  of  cred- 
itors; Held,  that  the  receiver  became  an  officer  of  the  Supreme 
Court,  the  property  vested  in  him  became  vested  on  his  death 
in  the  Supreme  Court,  and  it  was  the  proper  authority  to 
appoint  his  successor.  Smith  v.  Bamum,  59  App.  Div.  291; 
69  Supp.  253.  The  functions  of  a  receiver  devolve,  upon 
his  death,  on  the  court.    Nicoll  v.  Boyd,  90  N.  Y.  516. 


1096      Bradbury's  Lansing's  forms  and  practice. 

Proceedings  to  Obtain  Order. 

I.  45.  In  mortgage  foreclosure — A  receiver  may  he  ap- 
pointed, in  an  action  to  foreclose  a  mortgage,  by  virtue  of  the 
court's  inherent  power.  "The  language  of  section  713  is  not 
prohibitory  nor  exclusive,  but  permissive  and  declaratory," 
and  the  power  to  appoint  receivers  in  mortgage  cases,  which 
was  inherent  in  the  Court  of  Chancery  before  the  Code  of  1848, 
is  still  vested  in  that  court.  Hollenbeck  v.  Donnell,  94  N.  Y. 
342. 

46.  Notice  is  not  required  "where  the  action  is  for  the 
foreclosure  of  a  mortgage,  which  mortgage  provides  that 
a  receiver  may  be  appointed  without  notice."  Code  Civ. 
Pro.  §  714.  The  plaintiff,  in  an  action  to  foreclose  a  third 
mortgage,  must,  in  applying  for  a  receiver,  give  notice  of 
motion  to  the  second  mortgagee,  if  he  has  been  made  a  party 
defendant.  Frankenstein  v.  Hamburger,  73  App.  Div.  352; 
76  Supp.  818. 

47.  Degree  of  proof  required — "The  appointment  of  a 
receiver  is  specially  within  the  equitable  jurisdiction  of  the 
court,  even  where  ....  the  mortgage  provides  for  the 
appointment  of  such  an  officer."  N.  Y.  Building  Loan  Bank- 
ing Co.  V.  Begley,  75  App.  Div.  308;  78  Supp.  169.  In  this 
case  the  moving  papers  did  not  show  "with  any  certainty" 
that  the  mortgaged  property  was  not  sufficient  to  satisfy 
the  plaintiff's  claim,  the  appointment  was  refused  in  the 
court  below  and  the  appellate  court  refused  to  interfere.  Id. 
If  a  mortgage  contains  a  provision  that  if  default  be  made  in 
the  payment  of  interest  or  taxes  a  receiver  may  be  appointed, 
this  does  not  control  the  court,  but  it  is  a  proper  point  to 
consider.  Thomas  y.  Davis,  90  App.  Div.  1;  85  Supp.  661; 
Eidlitz  V.  Lancaster,  40  App.  Div.  446;  59  Supp.  54.  An 
affidavit  by  the  attorney  for  the  plaintiff,  that  the  plaintiff 
has  informed  him  that  the  property  probably  will  not  sell 
for  enough  to  pay  the  plaintiff's  mortgage,  apparently  has 
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little  probative  force.    Sickles  v.  Canary,  8  App.  Div.  308; 
40  Supp.  948. 

48.  Motion,  where  made — Neither  R.  80,  Gen.  Rules  of 
Prac,  nor  the  so-called  Haggerty  Act  (L.  1883,  c.  378,  as 
am'd  by  L.  1896,  c.  282)  affects  applications  for  the  appoint- 
ment of  receivers  in  foreclosure  proceedings.  Knickerbocker 
T.  Co.  V.  Oneonta,  C.  &  R.  S.  R.  Co.,  41  Misc.  204;  83  Supp.  930; 
tl.  S.  Trust  Co.  V.  N.  Y.,  W.  S.  &  B.  R.  Co.,  35  Hun,  341. 

49.  An  action  to  foreclose  a  mortgage  on  real  property 
in  two  counties  was  brought  in  a  third  coiinty,  that  of  the 
plaintiff's  residence;  the  plaintiff  moved  for  a  receiver;  the 
defendant  served  the  demand  required  by  Code  Civ.  Pro. 
§  986  that  the  action  be  tried  in  the  proper  county,  and  at 
the  time  of  the  making  of  the  plaintiff's  motion  the  five  days 
allowed  the  plaintiff  to  consent  to  this  demand  had  not  ex- 
pired; Held,  that  the  motion  for  a  receiver  should  be  referred 
to  the  Special  Term  in  one  of  the  counties  where  the  real 
estate  was  situated.  Knickerbocker  Trust  Co.  v.  Oneonta, 
C,  etc.,  R.  Co.,  41  Misc.  204;  83  Supp.  930. 

J.  50.  In  a  matrimonial  action,  if  a  husband  fails  to 
give  the  security,  or  to  make  any  payment,  required  by  the 
terms  of  a  judgment  or  order,  whether  he  has  or  has  not 
given  seciirity  therefor;  or  to  pay  any  sum  of  money  which 
he  is  required  to  pay  by  an  order,  made  as  prescribed  in  Code 
Civ.  Pro.  §  1769,  the  court  may  cause  his  personal  property, 
and  the  rents  and  profits  of  his  real  property,  to  be  seques- 
tered, and  may  appoint  a  receiver  thereof.  Code  Civ.  Pro. 
§  1772.  It  was  held  sufficient  proof  for  the  appointment  of 
a  receiver,  that,  in  an  action  for  a  Uniited  divorce,  brought 
by  a  wife,  an  order  was  granted  requiring  the  husband  to 
pay  aUmony;  that  upon  proof  that  he  was  secretly  disposing 
of  his  property  an  order  was  granted  enjoining  him  and  his 
attorney  from  making  any  sale  or  transfer  of  his  estate;  and 
Vol.  11—15 
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that  he  had  neglected  to  pay  the  alimony  as  ordered.  Foster  v. 
Townsend,  68  N.  Y.  203.  It  was  also  held  sufficient  proof, 
that  a  wife  recovered  a  judgment  in  an  action  against  her 
husband  for  a  separation,  the  judgment  requiring  him  to  pay 
her  a  certain  sum,  and  give  security  therefor;  that  he  failed 
to  comply  with  said  judgment;  that  he  left  the  State  to  avoid 
personal  service  of  process  and  removed  beyond  the  jurisdiction 
of  the  court;  that  in  anticipation  of  an  action  against  him  he 
transferred  to  his  daughter  by  a  former  wife  all  his  property, 
without  consideration,  and  with  the  intent  of  defeating  any 
judgment,  and  that  this  daughter  accepted  the  transfer  with 
the  like  intent.  Donnelly  v.  West,  17  Hun,  564.  Such  a 
receiver  cannot  sue  to  set  aside  fraudulent  transfers  except 
by  leave  of  court.  Morgan  v.  Bucki,  30  Misc.  245;  61  Supp. 
929. 

K.  51.  In  decedent's  estate  action. — "Where  the  es- 
tate of  a  decedent  has  been  brought  under  the  jurisdiction 
of  the  Supreme  Court,  by  an  action  for  partition  or  distribution, 
or  for  the  construction  or  establishment  of  a  will,  the  court 
may,  upon  the  death  of  the  sole  surviving  executor,  appoint 
a  receiver  of  the  estate,  pending  the  action,  upon  such  terms 
and  conditions,  and  upon  such  notice  to  the  parties  interested, 
as  the  court  directs,  and  upon  such  security,  if  any,  as  to  the 
court  seems  proper."     Code  Civ.  Pro.  §  1869. 


Form  No.  635. 

Notice  of  Application  for  Appointment  of  Beceiver.     General 

Form.i 

,  (Code  Civ.  Pro.  §§713,  714.) 

[Title  of  action.] 

Sir — ^Take  notice,  that  on  {specifying  motion  -papers)  the 
plaintiff  will  apply  at  a Term  of  the Court, 

1  See  Paragraph  5,  ante,  p.  1077. 
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to  be  held  at  the ,  on  the day  of 


19—,  at  — — ■ M.,  or  as  soon  thereafter  as  counsel  can  be 

heard,  for  an  order  for  the  appointment  of  a  receiver  in  the 
above-entitled  action,  of  the  paAnership  property  of  the  firm 
of  A.  B.  &  Co.  [or  other  property,  describing  it],  and  for  such  other 
and  further  rehef  as  may  be  proper,  with  costs  of  the  motion. 

Dated ,  19—. 

Yours,  etc., 

E.   F.,  Attorney  for  Plaintiff. 
[Office  address.] 
To  G.  H.,  Esq.,  Attorney  for  Defendant. 


Form  No.  636. 

Notice  of  Application  for  Appointment  of  Receiver  After  Judgment. 
Mortgage  Foreclosure.^ 

(Code  Civ.  Pro.  §§  713,  714,  subd.  1.) 

[Title  of  action.] 

YoTJ  WILL  PLEASE  TAKE  NOTICE,  That  upou  the  affidavit 

of  D.  C.  R.,  verified  the day  of ,  19—  and 

upon  the  judgment  roll  herein,   the  affidavits  and  notice  of 

motion  for  an  order  compelling  the Bank  to  assign  the 

bond  and  mortgage  mentioned  and  described  in  the  com- 
plaint herein  to  W.  G.  R.,  the  order  of  the  court  granted  thereon, 
and  notice  of  appeal  therefrom,  a  motion  will  be  made  at  a 

term  of  the  Court  of County,  to  be  held 

at  the  City  and  County  Hall,  in  the  City  of ,  N.  Y., 

on  the day  of ,  19—,  for  an  order  appoint- 
ing some  suitable  person  receiver  of  the  rents,  income,  issues 
and  profits  of  the  lands  and  premises  described  in  the  com- 
plaint, and  for  such  other  and  further  rehef  in  the  premises 
as  to  the  court  shall  seem  just  and  proper.^ 

[Date,  names  of  attorneys,  etc.] 

1  From  Howard  v.  Bobbins,  170  N.  Y.  498,  in  which  a,  receiver  was  held 
properly  appointed,  as  "the  ground  rent  and  taxes  were  in  arrears  and  the 
'security  doubtful."    See  paragraph  3,  p.  1060. 


1100      Bradbury's  Lansing's  forms  and  practice. 

Proceedings  to  Obtain  Order. 

Form  No.  637. 

Order  to  Show  Cause  Why  Receiver  Should  Not  be  Appointed. 

Oeneral  Form. 

(Code  Civ.  Pro.  §§  713,  714.) 

[Title  of  action.] 

On  [the  affidavits  herewith  served,  and  on]  the  complaint 
[or  pleadings]  and  [specifying  motion  papers],  let  the  defend- 
ant show  cause,  on  the day  of ,  19 — ,  be- 
fore this  court,  at  a Term  to  be  held  at , 

in  the  ' of ,  at  the  opening  of  the  court,  or 

as  soon  thereafter  as  counsel  can  be  heard,  why  a  receiver 
should  not  be  appointed  of '  all  the  partnership  property  of 
the  late  firm  of  A.  B.  &  Co.  [or  other  property,  describing  it], 
and  why  such  other  relief  as  may  be  just  should  not  be  granted 
to  the  plaintiff,  with  costs. 

And  let  a  copy  of  said  affidavit,  and  of  this  order,  be  served 
upon  said  defendant  [or  upon  J.  K.,  attorney  for  said  defend- 
ant], on  or  before  the  day  of  — ,  19 — ,  per- 
sonally, or  by  depositing  the  same,  properly  inclosed,  in  a 

post-paid  wrapper  in  the  post-office,  in  the of , 

directed  to  said  defendant  [or  to  said  attorney]  at  the 

of .    (See  forms  Nos.  199,  200,  vol.  1.) 

Dated ,  19—. 

A.  B., 
Justice  of  the  Supreme 
Court  of  the  State  of 
New  York. 


Form  No.  638. 

Order  to  Show  Cause  Why  Receiver  Should  Not  be  Appointed.  Ac- 
tion to  Compel  the  Transfer  of  Certain  Interests  in  a  Corpora- 
tion.i 

(Code  Civ.  Pro.  §  713,  subd.  2.) 

[Title  of  Action]. 

On  the  affidavit  of  A.  B.  B.  and  the  records  and  papers 
therein  referred  to, 

1  From  King  v.  Barnes,  51  Hun,  550;  4  Supp.  247;  aff'd  without  opinion, 
113  N.  y.  655;  in  which  the  appointment  was  held  properly  made. 
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It  is  ordered  that  the  defendants  show  cause  before  this 
Court  at  a  Special  Term  thereof,  to  be  held  at  the  Court  House 

in  the  City  of ,  in  the  County  of ,  on — 

the day  of ,  19 — ,  at o'clock  in 

the noon  of  that  day,  or  as  soon  thereafter  as  counsel 

can  be  heard,  why  an  order  should  not  be  entered  on  the  foot 
of  the  final  judgment  in  this  action,  and  in  order  to  carry  the 
same  into  effect  directing  and  providing  for  the  holding  of  a 
meeting  for  the  election  of  directors  of  the  defendant,  the 
N.  Y.  T.  &  T.  Co.,  Lim. 

And  also  why  a  receiver  should  not  be  appointed  of  the 
franchises,  property,  records  and  papers  of  the  said  defendant 
company  in  order  to  carry  the  said  judgment  into  effect. 

It  is  further  ordered  that  in  the  meantime  and  until  the 
further  order  of  this  court  the  defendants  and  each  of  them, 
their  servants  and  agents,  be  restrained  and  enjoined  from 
and  against  making  any  disposition  of  the  property  of  the 
defendant,  N.  Y.  T.  &  T.  Co.,  Lim.,  and  from  encumbering 
the  same  in  any  manner  or  form  whatsoever,  and  from  issuing 
and  delivering  any  of  the  capital  stock  of  said  corporation 
to  any  person  or  for  any  purpose  whatsoever,  and  from  in- 
curring any  debts  or  qbligations  or  entering  into  any  contract 
or  agreement  of  any  kind  whatsoever  for  the  sale  of  any  of 
the  real  property  in  the  name  and  for  the  account  of  said 
corporation. 

Service  upon  the  defendant's  attorney,  J.  H.  P.,  of  this 

order  and  the  said  affidavit  of  A.  B.  B.  on  or  before , 

the day  of next,  without  the  service  of 

the  records  and  papers  in  the  action  mentioned  in  the  said 
affidavit,  shall  be  sufficient  service  of  this  order. 

J.  F.  B., 
Justice  Supreme  Court. 
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Form  No.  639= 

Notice  of  Motion  for  a  Reference  to  Appoint  a  Receiver  or  to 
Report  the  Facts.  ^ 

(Code  Civ.  Pro.  §827.) 

[Title  of  action]. 

Sir — Take  notice,  that  the  plaintiff  will  apply  at  a 

Term  of  the Court,  to  be  held  at  the ,  in 

the   City  of ,  County  of ,  on  the  

day  of ,  19 — ,  at o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  that  it  be  referred  to  a  referee  to  appoint  a  receiver  of 
the  copartnership  property  of  the  firm  of  A.  B.  &  Co.,  [or  other 
property,  describing  it],  [or  to  report  the  facts  thereon  to  this 
court],  and  for  such  other  order  or  relief  as  may  be  just. 

That  such  motion  will  be  made  upon  the  pleadings  and 
proceedings  in  this  action  and  upon  [name  other  rhotion  papers], 
copies  of  which  are  herewith  served  upon  you. 

Dated ,  19—. 

Yours  etc., 

E.  F.,  Plaintiff's  Attorney. 
[Office  address.] 

To  G.  H.,  Esq.,  Defendant's  Attorney. 


Form  IVo.  640. 

Notice  of  Motion  for  a  Reference  to  Nominate  Receiver. 

(Code  Civ.  Pro.  §  827.) 

[Title  of  action]. 

Sir — Take  notice,  that  upon  the  pleadings  and  proceedings 
in  the  above-entitled  action  [and  upon  the  affidavits,  with 
copies  of  which  you  are  herewith  served]  a  motion  will  be 

made  at  a  — Term  of  the Court,  to  be  held 

at  the — ,  in  the  City  of ,  County  of , 

on  the day  of ,  19—,  for  an  order  of  ref- 
erence to  a  referee  to  be  appointed  by  the  court,  to  nominate 
and  report  to  the  court  a  suitable  person  to  be  appointed  re- 

1  See  paragraph  11,  ante,  p.  1081. 
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ceiver  of  all  the  partnership  property  of  the  late  firm  of  A. 
B.  &  Co.  [or  other  property,  describing  it],  and  to  report  as  to 
the  amount  of  the  security  to  be  required,  and  the  sufficiency 
of  the  sureties  proposed,  and  for  such  other  order  as  may  be 
just. 

Dated ,  19—. 

E.    F.,    Plaintiff's    Attorney. 
[Office  address.] 
To  T.  R.,  Defendant's  Attorney. 


Form  No.  641. 

Referee's  Beport  Nominating  Receiver. 
(Code  Civ.  Pro.  §827.) 

[Title  of  action.] 
To  the Court: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  — • day  of  — ,  19 — , 

whereby  it  was  referred  to  me  to  report  the  name  of  a  suitable 
person  to  be  appointed  receiver  of  all  the  copartnership  prop- 
erty of  the  late  firm  of  A.  B.  &  Co.  [or  other  property,  describing 
it],  the  amount  of  security  to  be  given  and  the  names  and 
responsibility  of  the  sureties,  I,  the  referee  named  in  said 
order,  respectfully  report: 

That  I  have  been  attended,  on  said  reference,  by  the  attor- 
ney and  counsel  of  the  parties  to  this  action  and  thereupon 
proceeded  with  the  matters  so  referred;  that,  in  my  judgment, 
.  the  amount  of  security  to  be  given  by  the  receiver  should  be 
the  sum  of dollars;  that  N.  F.,  of ,  was  pro- 
posed as  receiver,  on  the  part  of  the  plaintiff,  and  that  J.  K., 

of ,  was  proposed  on  the  part  of  the  defendant,  and 

that,  upon  due  examination,  it  appeared  to  me  that  the  said 
N.  F.  was  better  fitted  to  execute  the  trust  of  such  receivership 
than  the  said  J.  K.;  [for  the  reasons  (here  may  he  stated  any 
facts  leading  to  this  conclusion  or  that  the  person  named  is 
experienced  in  the  particular  business,  etc.)],  wherefore,  I  recom- 
mend him  as  a  suitable  person  to  be  appointed  receiver,  as 
aforesaid. 

That  the  said  N.  F.  offered  as  his  sureties  I.  J.,  of , 
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and  G.  H.,  of ,  and  being  satisfied  by  their  respective 

affidavits  [and  other  -proof]  that  they  were  each  worth  the  sum 
of dollars,  over  and  above  all  their  liabilities,  I  ap- 
prove and  recommend  them  as  such  sureties. 

That  the  said  N.  F.,  I.  J.  and  K.  L.  thereupon,  jointly  and 
severally,  executed  a  bond,  in  the  form  required  by  law,  to 

the  people  of  the  State  of  New  York,  in  the  penalty  of 

dollars,  conditioned  for  the  faithful  discharge  of  his  duties 
as  such  receiver;  which  bond  appeared  to  me  sufficient  in 
form  and  substance,  and  is  herewith  submitted. 

Dated ,  19—. 

I.  L.,  Referee. 


Form  No.  643. 

Notice  of  Application  for  Appointment  of  Beceiver.   Supplementary 

Proceedings. 

(Code  Civ.  Pro.  §  2464.) 

[Title  of  proceeding.] 
To  C.  D.,  etc. : 

Take  notice,  that  an  application  for  an  order  appointing 
a  receiver  of  your  property  [or  of  the  property  of  C.  D.,  the 
judgment  debtor]  in  the  above-entitled    proceeding,  will  be 

made  to  Hon.  A.  0.,  judge  [or  justice]  of  the Court, 

at,  etc.,  on,  etc.,  and  for  such  other  or  further  relief  as  may 
be  just. 
That  said  application  will  be  made  upon  [name  pavers]. 

Dated ,  19—: 

Yours,  etc., 

F.  C,  Attorney  for  A.  B. 
[Office  address.] 
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Form  No.  643. 

Affidavit  to  Procure  New  Appointment  of  Beceiver  as  Against 
Owner  of  Equity  of  Redemption  Brought  in  as  a  Party  after 
Former  Appointment  of  Receiver,  i 

(Code  Civ.  Pro.  §713,  subd.  1.) 

[Title  and  venue.] 

B.  G.  P.,  being  duly,  sworn,  deposes  and  says:  That  he  is 
an  attorney  and  counselor  at  law  in  the  office  of  R.  &  P.,  the 
attorneys  for  the  above-named  plaintiffs.  That  he  has  had 
charge  of  and  is  familiar  with  all  proceedings  heretofore  had 
herein. 

That  this  action  was  brought  to  foreclose  a  mortgage  on 

certain  premises  known  as  No. Street  in  the  City 

of  New  York.     That  the  original  lis  pendens  and  coipplaint 

herein   were   filed  on ,   19—.     A  requisition  for  a 

foreclosure  search  was  made  upon  the Co.,  by  the 

plaintiff's  attorneys,  the  said  search  being  returned  to  the 

plaintiff's  attorneys  on ,   19 — .    According  to  the 

returns  on  said  search,  the  record  owners  of  the  premises 
sought  to  be  foreclosed,  were  August  M.  and  Annie  M.  and 
accordingly  the  said  August  M.  and  Annie  M.  were  joined  as 
party  defendants  herein,  the  complaint  containing  an  allega- 
tion that  the  title  in  fee  simple  was  vested  in  them.  Owing 
to  the. failure  of  a  clerk  in  the  office  of  plaintiff's  attorneys  to 
foUow  instructions  to  have  the  said  foreclosure  search  con- 
tinued to  the  day  following  the  lis  pendens,  the  plaintiff's 
attorneys  did  not  discover  the  fact  that  shortly  before  the 
said  filing  of  the  lis  pendens  herein,  a  deed  was  placed  on 
record  from  the  said  Annie  M.  and  August  M.  to  one  D.  M. 
The  plaintiffs'  attorneys  did  not  discover  the-  fact  of  the  ex- 
istence of  this  recorded  deed  until  some  time  after  the  filing 
of  the  lis  pendens,  when  the  fact  that  the  search  had  not  been 
continued  was  discovered,  and  upon  a  requisition  made  for 
the  continuation  of  said  search,  the  return  of  the  deed  in  ques- 
tion was  found.    As  soon  as  the  fact  of  the  record  of  such 

1  From  Dazian  v.  Meyer,  66  App.  Div.  575;  73  Supp.  328.  See  note 
p.  1164.  There  were  also  submittea,  with  the  above  affidavit,  an  affidavit 
as  to  the  service  of  papers  on  August  M.  and  Annie  M.,  and  upon  D.  M.; 
one  by  the  receiver  that  his  possession  had  been  absolutely  undisturbed; 
and  two  as  to  the  collection  of  rents,  all  of  which  stated  that  no  one  except 
the  receiver  had  exercised  any  act  of  ownership  over  the  premises. 
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deed  was  discovered,  the  plaintiffs'  attorneys  immediately 
obtained  an  order  permitting  the  issuance  of  a  supplemental 
summons  and  the  filing  of  an  amended  Us  pendens  and  com- 
plaint, making  the  said  D.  M.  a  party  defendant  herein,  and 
the  said  D.  M.  was  thereupon  duly  served  with  such  supple- 
mental summons  and  complaint.    The  said  D.  M.  has  since 

appeared  herein  by  W.  &  W.,  her  attorneys,  on  the 

day  of ,  19 — - 

After  the  filing  of  the  original  lis  pendens  herein,  and  before 
the  fact  of  the  record  of  the  said  deed  to  the  said  D.  M.  had 
been  discovered,  the  plaintiffs  herein  applied  for  the  appoint- 
ment of  a  receiver  of  the  rents  and  profits  of  the  premises 
sought  to  be  foreclosed.    An  order  to  show  cause,  returnable 

— ,  19 — ,  was  served  upon  August  M.  and  Annie  M., 

the  persons  whom  plaintiffs'  attorneys  believed  to  be  the  record 
owners  of  the  premises  in  question,  and  upon  the  return  of 
the  said  order  to  show  cause,  R.  N.  C.  was  appointed  receiver 
of  the  rents  and  profits,  and  he  thereupon  duly  qualified  and 
entered  upon  the  performance  of  his  duties.  Copies  of  the 
said  order  to  show  cause  and  of  the  affidavits  upon  which 
the  same  was  grante^i,  and  of  the  order  appointing  the  said 
receiver,  are  hereto  annexed. 

The  said  receiver  thus  appointed  qualified  and  entered  upon 

the  performance  of  his    duties   before  the day  of 

,  19 — ,  and  has  since  said  date  remained  in  undis- 
turbed possession  of  said  premises,  and  has  collected  the  rents 

of  the  said  premises  for  the  months  of , , 

and . 

That  no  attempt  has  been  made  by  the  said  D.  M.  to  collect 
the  rents  of  the  said  premises  since  the  appointment  of  the 
said  receiver.  That  as  appears  from  the  affidavit  of  J.  F., 
hereto  annexed;  the  said  D.  M.,  through  her  attorneys,  W.  Bros, 
who  have  had  complete  charge  of  this  entire  matter,  had 
notice  of  the  application  for  the  appointment  of  such  receiver, 
on  the  day  following  the  granting  of  the  order  to  show  cause 
and  in  sufficient  time  to  enable  her  to  object  to  such  appoint- 
ment, if  she  had  seen  fit  so  to  do.  That  as  further  appears 
by  the  affidavits  hereto  annexed,  the  whole  course  of  conduct 
of  the  said  D.  M.  has  been  characterized  by  bad  faith.  The 
fact  that  the  said  D.  M.  had  notice  of  the  commencement  of 
this  suit  by  the  service  upon  her  attorneys  of  a  copy  of  the 
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original  summons  and  complaint  herein;  that  her  attorney^ 
also  had  notice  of  the  application  for  the  appointment  of  a 
receiver  in  sufficient  time  to  enable  them  to'  object  to  such 
appointment;  that  although  the  receiver  has  been  in  possession 
of  the  said  premises  and  has  collected  the  rents  for  several 
months,  the  said  D.  M.  has  not  made  any  attempt  to  collect 
any  of  the  rents  of  the  said  premises,  and  has  never  notified 
either  the  receiver  or  the  plaintiffs'  attorneys  of  the  existence 
of  any  claim  on  her  part,  all  show  that  the  said  defendant 
D.  M.  has  acted  in  this  entire  matter,  with  the  object  both 
of  delaying  a  judgment  of  foreclosure  herein,  and  of  causing 
the  plaintiffs  herein  as  much  trouble  and  annoyance  as  possible. 

That  on  the day  of — ,  19 — ,  the  annexed 

order  to  show  cause,  dated ,  19 — ,  and  the  affidavit 

thereto  annexed,  was  served  upon  plaintiffs'  attorneys  re- 
quiring   them  to  show    cause  on ,   19 — ,  why   the 

order  heretofore   made   on ,    19 — ,   appointing   the 

said  R.  N.  C.  receiver  of  the  rents,  etc.,  should  not  be  vacated, 
and  why  the  said  receiver  should  not  be  compelled  to  account 
to  the  said  D.  M.  for  all  the  rents  collected  by  him;  the  said 
apphcation  as  appears  from  the  affidavit  of  D.  M.,  thereto 
and  hereunto  annexed,  being  based  upon  the  alleged  ground 
that  the  said  D.  M.  was  not  made  a  party  defendant  to  the 
action  herein,  at  the  time  of  such  appointment,  and  that  she 
had  no  notice  either  of  the  pendency  of  the  action  or  of  the 
application  for  the  appointment  of  such  receiver. 

As  appears  from  the  affidavit  hereunto  annexed,  the  said 
D.  M.  did  have  actual  notice  of  the  pendency  of  this  action 
immediately  upon  its  commencement,  and  also  had  notice 
of  the  application  for  the  appointment  of  a  receiver  of  the 
rents  and  profits,  prior  to  the  appointment  of  such  receiver, 
as  further  appears  from  the  fact  that  the  said  D.  M.  has  made 
no  attempt  to  collect  any  rents  from  the  said  premises  during 
the  existence  of  such  receivership. 

Deponent  therefore  prays  for  an  order  to  show  cause  re- 
turnable on , ,  (being  the  same  return  day 

as  the  application  of  the  said  D.  M.  hereinbefore  referred 
to),  why  the  said  order  appointing  the  said  R.  N.  C.  receiver 
of  the  rents  and  profits,  should  not  be  confirmed,  and  the 
said  R.  N.  C.  continued  herein  as  receiver  of  the  rents  and 
profits,  or  in  the  alternative,  if  the  court  should  hold  that 
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^s  a  matter  of  law  the  said  appointment  of  the  said  R.  N.  C, 
as  receiver,  was  invalid,  for  an  order  that  a  new  receiver  of 
the  rents  and  profits  of  the  said  premises  be  appointed,  and 
that  the  former  receiver  be  ordered  to  turn  over  to  the  new 
receiver  all  the  amounts  heretofore  collected  by  him,  and  to 
account  for  all  expenditures,  etc. 

That  no  previous  application  for  an  order  herein  has  been 
made. 

B.  G.  P. 

Sworn  to,  etc. 


Form  No.  644. 

Affidavit  on  Motion  for  Receiver.  Action  to  Annul  Agreement  by 
which  Father  Turned  His  Property  Over  to  His  Children,  They 
Promising  to  Support  Him.^ 

(Code  Civ.  Pro.  §  713,  subd.  1.) 

[Title  and  venue.] 

W.  D.  A.,  being  duly  sworn,  says  that  he  is  the  plaintiff 
in  the  above-entitled  action,  and  that  he  is  about  to  begin 
the  said  action  by  the  service  of  a  summons  and  complaint 
upon  the  defendant. 

Deponent  further  says  that  the  said  action  is  brought  to 
recover  certain  securities  or  the  proceeds  thereof,  which  are 

1  From  Ashley  v.  Ashley,  59  App.  Div.  611;  69  Supp.  173;  in  which  it 
was  held  that  the  complaint  and  this  affidavit  warranted  the  appointment 
of  a  receiver,  there  being,  at  the  time  the  motion  was  decided,  no  opposing 
affidavits  before  the  com-t.  The  complaint  alleges  that  the  defendant  is  the 
plaintiff's  son;  that,  the  plaintiff  becoming  entitled  to  property  worth  up- 
wards of  $86,000,  the  defendant  and  others,  "by  force,  fraud  and  threats 
made  while  this  plaintiff  was  not  in  a  mental  condition  to  understand  the 
effect  of  such  contract"  (stating  details  as  to  this  force,  etc.),  induced  Mm 
to  sign  a  contract  (set  forth  verbatim)  by  which  he  gave  the  son  certain 
specified  securities  in  return  for  the  son's  agreement  to  provide  a  com- 
fortable home  for  the  father  for  life;  that  the  son  treated  the  father  cruelly, 
causing  him  to  be  confined  in  inebriate  asylums,  etc.,  and  did  not  keep  tiis 
agreement  to  provide  the  father  a  comfortable  home;  that  the  original  agree- 
ment was  replaced  by  a  new  one  (given  verbatim)  the  execution  of  which 
by  the  father  was  also  obtained  by  threats,  and  that  under  this  the  son 
received  sums  largely  in  excess  of  the  sums  he  paid  the  plaintiff;  that  the 
son  transferred  part  of  the  principal  intrusted  to  him  and  speculated  with 
it  and  did  not  keep  the  second  agreement.  The  complaint  then  demands 
that  both  agreements  be  declared  void,  and  that  accountings  for  moneys 
received  by  the  son  under  each  of  them  be  had;  and  a  receiver,  an  injunc- 
tion, and  such  further  relief  as  may  seem  just. 
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more  fully  set  forth  in  the  complaint  in  this  action  which  is 
hereby  made  a  part  of  this  affidavit,  and  for  the  recovery 
of  certain  moneys  received  by  this  defendant  by  way  of  divi- 
dends and  interest  from  thg  said  securities,  which  securities 
or  proceeds  thereof  and  the  interest,  profits,  dividends  or 
income  therefrom,  this  deponent  claims  to  belong  to  him. 

Deponent  further  says  that  this  defendant  is  under  no  bond 
or  indemnity  restraining  him  from  selling,  giving  away  or  dis- 
posing of  the  said  securities,  and  the  income  thereof,  and 
this  plaintiff  is  fearful  that  the  said  securities,  or  the  income 
therefrom,  will  be  sold  or  disposed  of  or  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  materially  injured  or  de- 
stroyed, as  more  fully  appears  by  the  complaint  herein. 

Deponent  further  says  that  this  defendant  with  others, 
both  before  the  securing  of  the  moneys  and  securities  set  forth 
in  the  complaint  herein  and  afterward,  have  pursued  a  course 
for  the  purpose  of  restraining  this  plaintiff,  not  only  from  the 
use  of  the  proper  income,  but  even  from  the  proper  enjoyment 
of  the  ordinary  comforts  of  life,  and  after  this  plaintiff  had 
paid  over  to  this  defendant  the  sirais  of  money,  and  the  se- 
curities mentioned  in  the  complaint  herein,  under  the  cir- 
ciraistances  set  forth  in  said  complaint,  this  plaintiff  became 
entitled  to  receive  the  sum  of  $4,000  from  a  mortgage  which 
had  been  previously  executed  to  this  plaintiff,  and  immedi- 
ately upon  this  defendant  receiving  knowledge  that  the  said 
$4,000  was  about  to  be  paid  over,  he  with  others  entered  into 
a  conspiracy  to  deprive  this  plaintiff  of  the  said  $4,000,  using 
various  subterfuges  to  bring  about  the  said  result,  having 
had  this  plaintiff  confined  in  an  inebriate  asylum  in  the  State 
of ,  and  having  made  an  application  for  the  appoint- 
ment of  a  guardian  for  his  person  and  property,  claiming 
that  this  plaintiff  was  a  confirmed  drunkard,  insane,  and  a 
spendthrift,  whereas  this  plaintiff  has  always  been  careful 
and  prudent  in  his  expenditures,  never  at  any  time  spending 
near  the  amount  of  his  income,  except  when  compelled  to 
defend  himself  from  the  attempts  of  this  defendant  and  others, 
to  restrain  him  of  his  liberty,  and  to  secure  control  of  his 
money  and  property,  and  while  this  plaintiff  has  drank,  it 
has  not  been  to  such  an  extent  as  to  interfere  with  the  manage- 
ment of  his  affairs,  and  his  proper  conduct  of  himself,  except 
at  the  times  when  this  defendant  and-others  have  driven  him 
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to  desperation  by  reason  of  their  efforts  to  take  from  him  his 
liberty  and  money. 

And  this  deponent  further  says  that  since  he  has  been  away 
from  this  defendant  there  has  been  no  question  of  his  being 
a  drunkard,  but  he  has  led  a  hfe  of  sobriety,  and  it  is  only 
by  the  persistent  efforts  of  this  defendant  to  deprive  him  of 
his  Uberty  and  property,  that  he  has  been  otherwise  than  a 
sober  man  and  a  good  citizen. 

This  deponent  further  says,  that  he  came  into  the  State  of 

,  on  or  about  ,  19 — ,  having  escaped  from 

an  institution  in  Massachusetts  where  he  had  been  confined 
through  the  efforts  of  this  defendant  and  others,  and  that 
he  secured  the  said  sum  of  $4,000,  which  was  due  him,  and 
has  ever  since,  up  to  the  present  time,  had  the  said  money 
under  his  control,  and  he  has  not  squandered  the  same,  nor 
been  extravagant  in  its  expenditure,  except  as  he  has  been 
driven  to  expend  various  sums  of  money  by  reason  of  the 
efforts  of  this  defendant  to  deprive  him  of  hberty  and  of  his 
property. 

[Next  follow  two  paragraphs,  narrating  that  the  defendant 
caused  the  plaintiff  to  be  arrested  and  imprisoned  for  drunken- 
ness, by  means  of  alleged  false  statements.  The  affidavit 
then   proceeds:] 

This  defendant  with  others  on  the- day  of , 

19 — ,  caused  a  guardian  or  committee  of  his  property  to  be 

appointed  in  the  State  of ,  on  the  ground  that  this 

plaintiff  was  a  spendthrift,  whereas  this  plaintiff  has  not  had 
the  chance  to  be  a  spendthrift  to  any  great  degree,  even  if 
he  had  any  such  desire,  by  reason  of  the  acts  of  this  defendant 
and  others  in  taking  nearly  all  of  his  money  from  him. 

This  deponent  is  informed  and  beheves  that  the  attorneys 
for  this  defendant  and  his  sister,  who  brought  about  the  ap- 
pointment of  such  guardian,  had  made  an  agreement  with 
his  counsel,  J.  G.  M.,  that  no  appointment  or  proceedings 
should  be  taken  without  notice  to  him,  in  spite  of  which  the 
committee  was  appointed  and  has  caused  the  money  of  this 
plaintiff  to  be  withheld  from  him,  leaving  this  plaintiff  in 
destitute  circumstances,  and  without  any  means  of  support, 
and  this  defendant  has  not  paid  to  this  plaintiff  any  moneys 
during ,  —  and ,  19 — . 

[The  affidavit  ends  with  a  paragraph  asserting  the  deponent's 
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general  sobriety,  one  asking  for  an  injunction  and  a  receiver, 
and  one  stating  that  no  other  application  for  those  forms  of 
relief  has  been  made.] 

W.  D.  A. 
Sworn  to,  etc. 


Form  No.  645. 

Summary  of  Affidavit,  Used  on  Motion  to  Secure  Appointment. 
Action  to  Compel  the  Transfer  of  Certain  Interests  in  a  Corpo- 
ration. ^ 

(Code  Civ.  Pro.  §  713,  subd.  2.) 

The  judgment  in  the  action  is  made  a  part  of  the  affidavit. 
The  affiant  relates  that  this  judgment  was  served  on  certain 
of  the  defendants;  that  the  affiant  sought  ineffectually  to  get 
the  officers  of  the  defendant  corporation  to  transfer  stock  to 
the  plaintiffs  as  directed  by  the  final  judgment;   that  the 
president  of  the  corporation  was  adjudged  in  contempt  for 
faihng  to  obey  the  judgment,  but,  on  habeas  corpus,  was  per- 
mitted to  go  at  large,  pending  a  decision  in  his  case.     The 
affiant  then  says  that  he  secured  an  order  at  the  foot  of  the 
judgment,  directing  comphance  with  it.     A  stay  of  proceed- 
ings was  obtained   by   the   defendants,   however.    Then  an 
order  was  made  requiring  the  defendants  to  transfer  the  stock 
as  directed.     They  did  not  do  so  and  were  adjudged  in  con- 
tempt and  ordered  imprisoned.     One  of  the  defendants  was, 
arrested;  he  obtained  habeas  corpus  writs,  from  the  dismissal 
of  which  appeals  are  pending  at  the  time  of  the  making  of  this 
affidavit.     One   of   the   defendants   partially   compHed   with 
the  judgment,  but  another  of  them  refused  to  affix  the  corporate 
seal  to  the  certificates  that  were  signed.    The  affidavit  recites 
the  respective  numbers  of  shares  the  plaintiffs  are  entitled 
to  in  accordance  with  the  judgment.     It  states  that  the  presi- 
dent and  directors  of  the  corporation  are  mere  instruments 
of  the  defendant  R.  B.,  and  says:  "The  plaintiffs,  although 
adjudged  to  be  the  owners  of  about  eight-ninths  of  the  capital 
stock  of  the  said  corporation,  and  justly  entitled  to  the  manage- 
ment and  control  of  its  affairs,  as  determined  and  adjudged 

1  From  King  v.  Barnes,  51  Hun,  550;  4  Supp.  247;  a£f'd  without  opinion, 
113  N.  Y.  665;  in  which  the  appointment  was  held  properly  made. 
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by  this  court,  nevertheless  have  not  been  able  to  avail  of  the 
said  judgment  and  obtain  their  rights  thereunder  in  conse- 
quence of  the  defendants'  audacious  contempt  and  defiance 
of  this  court,  and  of  its  judgments  and  orders."  The  affi- 
davit goes  on  to  say  that  an  election  should  be  held,  but 
under  the  direction  of  the  referee  who  has  been  appointed, 
and  that  the  plaintiffs  should  be  permitted  to  vote.  The 
affidavit  makes  detailed  suggestions  for  the  purpose  of  as- 
suring an  election  in  which  the  rights  of  the  plaintiffs  shall 
be  safeguarded.  It  says  the  property  and  franchises  of  the 
corporation  are  in  imminent  danger,  and  adds:  "It  is,  there- 
fore, further  deemed  necessary  that  a  receiver  should  be 
appointed  to  carry  the  provisions  of  the  said  judgment  into 
effect  as  provided  in  and  by  Section  713,  of  the  Code  of  Civil 
Procedure,  of  all  the  franchises,  property,  records,  books 
and  papers  of  the  said  corporation,  and  such  receiver  should 
be  required  to  attend  before  the  said  referee  at  the  time  and 
place  of  such  election  as  may  be  ordered,  with  all  such  records, 
books  and  papers  as  he  may  be  required  by  the  referee  to 
produce."  The  affidavit  then  makes  the  statement,  to  show 
that  "other  fraudulent  misconduct  in  respect  to  the  said 
corporation  and  its  affairs  is  meditated  and  intended  by  the 
defendants,  or  has  already  been  committed,  and  is  yet  con- 
cealed," that  papers  had  been  served  on  the  deponent's  firm 
in  support  of  a  motion  to  dissolve  an  injunction  which  ties 
the  defendants'  hands.  The  affidavit  concludes:  "An  order 
to  show  cause  is  desired,  as  there  is  not  time  sufficient  to  serve 

notice  of  motion  for  the  — of .    No  previous 

application  has  been  made  for  this  order." 


Form  No.  646. 

Receiver  Clause  in  Mortgage,  Complaint,  and  Affidavits,  TJsed  on 
Motion  for  Appointment  of  Receiver.^ 

(Code  Civ.  Pro.  § 'TIS,  subd.  1.) 

Receiver   clause. 

And  the  said  party  of  the  second  part,  or  his  legal  representa- 
tives, shall  be  at  liberty  immediately  after  any  such  default, 

1  From  Browning  v.  Sire,  56  App.  Div.  399;  67  Supp.  798;  in  which  a 
receiver  was  appointed  and  in  which  the  court  said:  "It  is  true  there  is  no 
allegation  in  the  moving  papers  as  to  the  solvency  or  insolvency  of  the 
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upon  a  complaint  filed,  or  any  other  proper  legal  proceedings 
commenced  for  the  foreclosure  of  this  mortgage,  to  apply 
for,  and  shall  be  entitled,  as  a  matter  of  right,  and  without 
regard  to  the  value  of  the  premises  above  described,  or  the 
solvency  or  insolvency  of  the  party  of  the  first  part,  or  of  any 
owner  of  said  premises,  and  on  ten  days'  notice  to  the  party 
of  the  first  part,  his  heirs  or  assigns,  to  the  appointment  by  any 
competent  court  or  tribunal  of  a  receiver  of  the  rents,  issues 
and  profits  of  said  premises,  with  the  power  to  lease  the  said 
premises  for  a  term  to  be  approved  of  by  the  court,  with  power 
to  pay  taxes,  assessments  and  water  rents,  which  are  or  may 
become  hens  on  said  premises,  and  keep  the  same  insured, 
and  with  power  to  take  proceedings  to  dispossess  tenants, 
and  make  all  necessary  repairs,  and  with  such  other  powers 
as  may  be  deemed  necessary;  who,  after  deducting  all  charges 
and  expenses  attending  the  execution  of  the  said  trust  as 
receiver,  shall  apply  the  residue  of  the  said  rents  and  profits 
to  the  payment  and  satisfaction  of  this  mortgage,  and  the  bond 
accompanying  the  same,  or  to  any  deficiency  which  may 
arise  after  applying  the  proceeds  of  the  sale  of  said  premises 
to  the  amount  due,  including  interest  and  costs,  and  expenses 
of  the  foreclosure  sale. 

Complaint. 

The  complaint  of  the  above-named  plaintiff  respectfully 
shows  to  tlus  court: 

First:  Upon  information  and  behef  that  the  defendants 
the  A.  G.  I.  Co.,  the  R.  F.  Co.,  The  A.  C.  W.  Co.,  are  domestic 
corporations  created  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  New  York;  that  the  P.  C.  M.  Co.  is  a  for- 
eign corporation,  created  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  New  Jersey. 

Second:  That  the  defendant,  J.  J.  B.,  for  the  purpose  of 
securing  the  payment  to  the  defendant,  A.  I.  S.,  of  the  sum 

of  8,000  dollars,  with  interest  thereon,  on  or  about  the 

day  of ,  19 — ,  duly  made,  executed  and  dehvered  to 

said  A.  I.  S.,  a  bond,  bearing  date  on  that  day,  sealed  with 
his  seal,  whereby  he  bound  himself,  his  heirs,  executors  and 

bondsman,  but  the  mortgagor  is  careful  to  avoid  any  statement  as  to  his 
solvency  in  his  affidavit  in  opposition  to  the  motion.  I  do  not  think  that 
in  view  of  the  express  stipulation  of  the  mortgagor,  as  contained  in  the 
mortgage,  such  proof  is  essential."  As  to  such  a  receiver  clause  not  being 
bin(ing  on  the  court,  see  Paragraph  47,  ante,  p.  1096. 
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administrators  in  the  sum  of  8,000  dollars,  upon  condition 
that  the  same  should  be  void  if  the  said  J.  J.  B.  should  pay 
to  the  said  A.  I.  S.,  his  executors,  administrators  or  assigns, 

the  said  sum  of  8,000  dollars  on  or  before  the day 

of ,  19 — ,  200  dollars  of  said  principal  siun  to  be  paid 

on  the  first  day  of  each  month  during  said  year,  with  interest 

thereon  at  the  rate  of per  cent  per  annum,  payable 

semi-annually. 

Third:  That  as  collateral  security  for  the  pajmient  of  said 
indebtedness,  the  said  J.  J.  B.,  on  the  same  day,  duly  made, 
executed,  acknowledged  and  delivered  to  the  said  A.  I.  S., 
a  mortgage,  whereby  he  granted,  bargained  and  sold  to  the 
said  A.  I.  S.,  the  following  described  premises  with  the  ap- 
purtenances thereto,  that  is  to  say: 

{Description  of  two  parcels). 

That  said  mortgage  contained  the  same  conditions  as  said 
bond,  and  in  case  of  default  in  the  pa}nment  of  the  said  sum 
of  money,  or  the  interest  that  might  grow  due  thereon,  the 
said  mortgagee,  his  legal  representatives  or  assigns,  were 
thereby  empowered  to  sell  the  said  mortgaged  premises  ac- 
cording to  law. ' 

Fourth:  That  thereafter  and  on  or  about  the day  of 

— ,  19 — ,  the  said  A.  I.  S.,  by  an  instrument  in  writing 

dated  on  said  day,  and  under  his  hand  and  seal,  assigned 
the  said  bond  and  mortgage  to  the  plaintiff  for  value,  which 
assignment  contained  a  covenant  of  which  the  following  is  a 
true  copy: 

"  In  consideration  of  the  above  assignment  and  of  one  dollar 
to  me  in  hand  paid,  I  hereby  guarantee  that  the  above  de- 
scribed bond  and  mortgage  will  be  paid  according  to  the  terms 
thereof,  and  in  default  of  such  payment  I  will  on  demand 
pay  any  sum  then  unpaid." 

That  said  assignment  was  duly  recorded  in  the  ofHce  of 

the  Register  of  the  County  of  New  York  on  the day  of 

,  19 — ,  in  Liber  — ,  Section  —  of  Mortgages,  page  — . 

Fifth:  That  said  mortgage  is  subject  and  subordinate  to 
a  mortgage  for  one  hundred  and  twenty-five  thousand  dollars 
and  interest,  now  a  lien  on  said  premises,  made  by  J.  J.  B.  to 
C.  C.  W.,  and  recorded  in  the  office  of  the  Register  of  the 
County  of  New  York  in  Liber  — ,  Section  —  of  Mortgages, 
page  — . 
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Sixth:  That  the  defendants  herein  have  failed  to  comply 
with  the  conditions  of  said  bond  and  mortgage.  That  the 
whole  of  said  principal  sum,  with  interest  thereon,  secured 
by  said  bond  and  mortgage,  became  due  and  payable  on  the 

— -_ day  of ,  19 — ,  that  no  part  thereof  has  been 

paid,  except  the  sum  of  $1,508.47  on  account  of  the  principal 

and  the  interest  due  up  to  the  day  of  , 

19 — .  That  the  balance  of  said  sum  and  the  interest  thereon 
has  been  demanded  of  the  defendants  J.  J.  B.,  and  A.  I.  S. 
That  there  is  now  justly  due  to  the  plaintiff  upon  his  said 
bond  and  mortgage  the  sum  of  $6,491.51,  with  interest 
thereon  from  the day  of ,  19 — . 

Seventh:  That  said  mortgage  is  also  subject  to  a  certain 
mortgage  agreement  made  by  J.  J.  B.  with  C.  C.  W.,  as  to  the 
rate  of  interest  on  the  125,000  dollar  first  mortgage  herein  be- 
fore mentioned,  which  agreement  is  recorded  in  the  office  of 
the  Register  of  the  County  of  New  York  in  Liber  — ,  Section  — 
of  Mortgages,  page  — . 

Eighth:  That  no  proceedings  have  been  had  at  law  or  other- 
wise for  the  recovery  of  ,said  sum  secured  by  said  bond  and 
mortgage  or  for  any  part  thereof. 

Ninth:  That  the  plaintiff  is  informed  and  beUeves  that  the 
defendants  {here  naming  the  defendants),  and  each  of  them, 
have,  or  claim  to  have,  some  interest  or  lien  upon  the  said 
mortgaged  premises,  or  some  part  thereof,  which  interest  or 
lien,  if  any,  has  accrued  subsequently  to  the  lien  of  plaintiff's 
said  mortgage,  or  is  subject  or  subordinate  thereto. 

Wherefore  the  plaintiff  demands  judgment  that  the  defend- 
ants, and  each  of  them,  and  all  persons  claiming  under  them, 
or  any  of  them,  subsequent  to  the  commencement  of  this 
action,  may  be  barred  and  foreclosed  of  all  right,  claim,  lien 
and  equity  of  redemption  in  the  said  mortgaged  premises; 
that  the  said  premises  may  be  decreed  to  be  sold  in  one  parcel 

according  to  law,  subject  to  the  prior  mortgage  for — 

dollars  and  interest,  and  to  the  said  mortgage  agreement,  as 
set  forth  in  the  complaint;  that  the  plaintiff  may  be  paid  the 
amount  due  on  his  said  bond  and  mortgage  with  interest  to 
the  time  of  such  payment,  and  the  expenses  of  the  sale  and 
the  costs  and  expenses  of  this  action,  so  far  as  the  amount  of 
such  moneys  properly  applicable  thereto  will  pay  the  same; 
and  that  the  defendants  J.  J.  B.  and  A.  I,  S.,  may  be  adjudged 
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to  pay  any  deficiency  which  may  remain  after  applying  all 
of  said  moneys  so  applicable  thereto;  and  that  the  plaintiff 
may  have  such  other  or  further  relief,  or  both,  in  the  premises, 
as  shall  be  just  and  equitable. 

Affidavit. 

H.  S.  W.,  being  duly  sworn,  deposes  and  says:  I  am  a 
real  estate   dealer  and  builder,  having  my  office  at  No.  — 

Street,  in  the  Borough  of ,  City  of . 

I  have  been  engaged  in  the  real  estate  and  building  business 
in  said  city  for  the  last  forty  years.  I  am  well  posted  on  the 
value  of  real  estate  and  the  cost  of  building  in  the  Borough 

of and  City  of .     I  know  the  premises  on 

the corner  of and  — — Streets.     Said 

premises  comprise  a  lot feet  and inches  on 

Street  by feet  on  ■ Street,  upon 

which  there  is  erected  a  seven  story  brick  and  iron  business 
building.     Said  building  contains,  in  my  opinion,  an  area  of 

cubic  feet,  and  such  a  building  can  be  built  to-day 

at  a  cost  of cents  a  cubic  foot,  making  the  total  cost 

for  a  building  of  that  character,  modern  and  up  to  date, 
about  $62,500.  The  said  building  has  been  erected  for  about 
five  years  and  its  value  has,  in  my  opinion,  depreciated  10 
per  cent,  in  that  time,  and  in  my  opinion  the  present  value 

of  the  building  is  about dollars.    The  land  is  worth 

about dollars,  making  the  total  price  of  the  build- 
ing and  ground  about dollars.    This  property  would 

not  sell  advantageously  at  a  foreclosure  sale.  In  my  opinion 
as  an  expert  if  this  property  is  sold  at  an  auction  sale  imder 

a  foreclosure  judgment  it  will  not  bring  more  than  $ , 

the  amoimt  of  the  first  mortgage  now  said  to  be  upon  said 
premises  with  costs  and  interest. 

Sworn  to,  etc.. 

Affidavit. 

T.  E.  S.,  real  estate  broker,  being  sworn,  deposes  and  says: 
I  have  been  in  the  real  estate  business  in  the  City  of 


for  more   than   twelve  years.    I   am  well  acquainted  with 
the  value  of  downtown  business  property,  and  I  know  the 

building  which  is  located  on  the corner  of 

and Streets.    It  is  occupied  for  stores  on  the  first 

floor,  and  for  offices  on  the  floors  above.    Renting  is  not  very 
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good  in  that  section  of  the  city  at  present,  and  I  do  not  think 
the  building  brings,  at  present,  rental  enough  to  pay  the 
interest,  taxes  and  running  expenses.  If  the  building  were 
put  up  at  auction  at  this  time,  I  do  not  think  it  would  bring 
over  the  mortgage  of  125,000  dollars  which  is  now  on  said 
premises.  Property  of  this  character  is  not  commanding 
high  prices  at  present. 
Sworn  to,  etc. 

Affidavit. 

T.  F.  D.,  being  duly  sworn,  says:  I  have  been  actively  en- 
gaged in  the  real  estate  business  for  a  number  of  years,  and 
accustomed  to  appraising  properties.  Am  especially  well 
acquainted  with  properties  on  the  lower  east  side  of  the  Bor- 
ough of ,  City  of ,  and  am  familiar  with  the 

premises  known  as  Nos. Street  and 

Street,  covering  a  plot  about feet inches  on 

Street  and feet  on Street.    The 

building  consists  of  a  seven  story  iron  business  structure,  oc- 
cupied as  stores  and  offices.  This  building  could  not  be  sold 
readily,  and,  if  put  up  at  foreclosure,  in  my  opinion  would  not 
bring  more  at  the  outside  than  $127,000. 

Sworn,  etc. 


Form  No.  647. 

Affidavit,  Used  on  Motion  for  Beceiver  After  Judgment.   Mortgage 

Foreclosure.! 

(Code  Civ.  Pro.  §  713,  subd.  3.) 

D.  C.  R.,  being  duly  sworn,  deposes  and  says  that  he  was 
the  cashier  of  the  E.  S.  Bank  during  the  year  19 — ,  and  is  still 
the  acting  cashier  of  that  bank. 

Deponent  further  says  that  in  the  month  of  — ,  19 — , 

the  E.  S.  Bank  was.  interested  in  a  second  mortgage  upon  the 
leasehold  interest  in  the  lands  and  premises  described  in  the 

complaint,    which  are  commonly  known   as  No.  

Street,  that  E.  H.  H.,  of ,  N.  Y.,  held  a  first  mortgage 

upon  said  premises,  and  in  that  month  commenced  an  action 
of  foreclosure,  which  resulted  in  said  leasehold  interest  in  the 

1  From  Howard  v.  Robbins,  170  N.  Y.  498',  in  which  the  appointment  was 
held  authorized.     See  Paragraph  3,  p.  1060,  arUe. 
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property  therein  described  being  advertised  for  sale  on 


19 — ,  at  which  date  it  was  sold  to  W.  G.  R.,  then  the  manager 
of  the  E.  S.  Bank,  for  the  sum  of  16,873.44,  which  bid  was 
paid  by  the  E.  S.  Bank  in  the  manner  following:  $1,873.44 
in  cash  and  the  balance,  $5,000,  was  paid  to  E.  H.  H.,  by 
said  R.  and  wife  executing  and  delivering  to  him  a  purchase 
money  mortgage  thereon  as  security  for  the  personal  bond 
of  Mr.  R.  for  $5,000,  which  bond  and  mortgage  is  the  same 
one  mentioned  and  described  in  the  complaint  herein;  that 
W:  G.  R.  bought  said  property  in  behalf  of  the  E.  S.  Bank 
and,  at  its  request,  and  afterwards  said  E.  S.  Bank  executed 
and  dehvered  to  him  an  agreement  in  writing,  wherein  and 
whereby  it  assumed  and  agreed  to  pay  said  bond  and  mortgage 
and  to  save  said  R.  harmless  from  any  Uabihty  thereon. 

Afterwards  Mr.  R.   severed  his  relations  with  the  bank, 

and  on  the day  of ,  19 — ,  he  conveyed  by 

quitclaim  deed  title  of  said  leasehold  interest  to  said  bank. 

The  bank  continued  to  hold  said  property  for  a  period  of 
about  two  years,  during  which  time  deponent  had  charge 
and  supervision  of  the  same;  that  the  buildings  upon  said 
premises  are  very  old,  and  although  they  have  been  repaired 
somewhat,  they  were  and  are  not  modern  in  their  construction; 
that  the  biiildings  are  three  stories  in  height,  with  a  basement, 

and  with  the  growth  of  business  in  the  City  of ,  the 

basement  and  first  floor  have  been  used  for  business  purposes; 
that  the  property  is  held  imder  what  is  known  as  the  "P. 
Leases,"  which  lease  expires  in  about  fifteen  years  from  the 
day  of in  this  year,  at  which  time  the  build- 
ings upon  the  property  revert  to  the  owner  of  the  fee  by  the 
terms  of  the  leases,  and  that  the  owner  of  the  leasehold  interest 
is  obliged  and  under  legal  obligations  to  pay  by  this  lease, 
an  annual  rental  to  the  owners  of  about  $1,000  per  year, 
together  with  all  the  city  and  county  taxes  and  local  assess- 
ments; that  the  city  taxes  for  19 — ,  are  $292.58,  and  the 
county  taxes  for  the  same  year  are  $82.73;  that  during  the 
time  the  E.  S.  Bank  owned  the  property,  with  these  current 
charges,  including  repairs,  insurance  and  interest  upon  the 
$5,000  mortgage,  said  bank  could  not  secure  sufficient  revenue 
or  rental  therefrom  to  pay  the  current  carrying  charges,  and 
the  property  was  held  by  said  bank  during  this  period  of  two 
years  at  a  loss. 
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That  by  the  terms  of  the  mortgage  to  said  E.  H.  H.,  an 
installment  of  principal  came  due,  and  said  E.  H.  H.,  who 
was  a  large  owner  of  property,  notified  the  E.  S.  Bank  that 
he  should  insist  upon  this  payment  being  made,  wliich  was 
the  sum  of  $1,000,  because  he  did  not  regard  his  security  as 
sufficient,  and  the  bank  made  a  pajnnent  to  him  of  $1,000  upon 
said  mortgage. 

Deponent  further  says  that  in  the  month  of ,  19 — , 

A.  K.  H.  negotiated  with  the  E.  S.  Bank  for  the  purchase 
of  this  property  and  took  an  option  upon  the  property  for 
its  purchase  in  the  name  of  Mr.  W.,  but  when  the  time  to 
exercise  the  option  was  about  to  expire,  Mr.  H.  notified  the 
deponent  that  he  desired  the  property  conveyed  to  H.  E.  J., 
who  was  a  clerk  in  his  office,  and  informed  the  deponent  that 
she  would  take  the  title  to  the  same  in  his  interest  and  behalf. 
The  property  was  sold  by  th&  bank  to  A.  K.  H.,  for  the  sum 
of  $5,000,  of  which  $1,000  was  paid  in  cash  and  $4,000  by  said 
H.  E.  J.  assuming  and  agreeing  to  pay  the  balance  upon  the  E. 
H.  H.  mortgage  mentioned  and  described  in  the  complaint. 

Deponent  further  says  that  he  has  caused  inquiries  to  be 
made  with  regard  to  the  financial  standing  and  reputation 
of  said  H.  E.  J.,  and  has  learned  that  she  is  a  stenographer 
and  still  in  the  employ  of  A.  K.  H.,  and,  while  she  holds  the 
legal  title  to  this  property,  deponent  was  informed  by  A.  K.  H. 
at  the  time  of  the  purchase,  that  she  merely  held  it  in  his 
interest;  that  concurrent  with  the  purchase  of  the  property, 
and  on  the  same  day,  she  executed  a  second  bond  and  mort- 
gage upon  the  same  property  to  one  M.  H.  N.,  for  the  sum 
of  $2,000,  and  that  said  M.  H.  N.,  on  the  same  day,  concur- 
rently, assigned  said  second  bond  and  mortgage  to  the  T.  N. 
Bank  as  security  for  certain  promissory  notes  and  obligations 
of  said  A.  K.  H.,  to  said  Bank,  that  said  H.  E.  J.  has  no  com- 
mercial rating  and  that  there  is  an  unsatisfied  judgment  against 
her,  which  is  set  forth  upon  the  foreclosure  search  in  this 
action;  that  said  A.  K.  H.  is  himself  insolvent,  and  is  engaged 

in  a  real  estate  business  at  ,  N.  Y.,  and  uses  the 

names  of  such  persons  as  H.  E.  J.,  and  M.  H.  N.,  and  others, 
to  take  and  hold  titles  and  execute  mortgages,  etc.,  for  his 
business  convenience  in  such  transactions. 

Deponent  further  says  that  he  is  familiar  with  the  motion 
previously  made  herein  to  compel  the  T.  N.  Bank  to  assign 
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the  bond  and  mortgage  mentioned  and  described  in  the  com- 
plaint herein  to  W.  G.  R. 

Deponent  further  says  that  he  has  had  considerable  dealings 

and  experience  with  real  estate  in  the  City  of ;  that 

the  E.  S.  Bank  of ,  held  a  large  amount  of  real  prop- 
erty, of  which  deponent  had  personal  charge,  in  its  conduct 
and  management  and  the  sale  thereof,  and  deponent  has 
otherwise  had  much  experience  in  such  matters  and  is  familiar 
with  the  value  of  property,  and  deponent  does  not  believe 
or  regard  that  there  is  much,  if  any,  equity  in  the  lands  and 
premises  described  in  the  complaint,  over  and  above  the 
amoimt  of  the  bond  and  mortgage  thereon,  with  accrued  in- 
terest, taxes  and  ground  rent;  that  at  the  present  time  the 
income  from  said  property  is  abnormal  on  account  of  the 

' Exposition,  which  has  given  an  artificial  stimxilus 

to  the  values  of  such  property,  and  deponent  believes  that 
if  an  assignment  of  this  mortgage  is  withheld  and  deferred 
by  said  T.  N.  Bank,  it  will  result  in  the  T.  N.  Bank  acquiring 
and  receiving  from  the  incomes  and  rentals  of  said  property 
large  sums  of  money,  which  it  will  take  and  apply  to  its  private 
advantage,  and  to  the  detriment  and  disadvantage  of  said 
W.  G.  R.,  who  is  liable  for  any  deficiency  under  the  judgment 
of  foreclosure  and  sale  herein,  and  deponent  believes  that  vm- 
less  the  rents  and  income  of  said  property  are  collected  under 
the  charge  of  a  receiver  and  applied  to  the  payment  of  the 
ground  rent,  past  due  taxes,  assessments  and  the  like,  said 
W.  G.  R.  will  suffer  serious  and  irremediable  loss;  and  that 
pending  the  determination  of  the  appeal  which  the  T.  N.  Bank 
has  taken  from  the  order  directing  it  to  assign  said  bond 
and  mortgage,  deponent  believes  the  rents,  incomes  and 
issues  of  said  premises  should  be  placed  in  the  hands  of  a 
receiver,  that  the  same  may  be  applied  under  the  direction 
of  the  court  toward  the  pajnnent  of  the  primary  obligations 
upon  said  property. 

Deponent  further  says  that  he  is  informed  by  Mr.  M.  that 
the  tenant  of  the  basement  pays  $50  per  month  rent;  that 
Mr.  L.,  the  tenant  of  the  first  floor,  pays  $91.66  per  month, 
and  his  information  is  that  at  the  present  time  the  second 
and  third  floors  are  vacant. 

D.  C.  R. 

Sworn  to,  etc. 
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Form  No.  648. 

Affidavit,  on  Motion  for  Beceiver.    Mortgage  Foreclosure.* 
(Code  Civ.  Pro.  §713,  subd.  1.) 

H.  M.,  being  duly  sworn,  deposes  and  says  that  he  is  an 
attorney  and  counselor  at  law  and  has  charge  of  the  above-en- 
titled  action  for  J.  W.  P.,  attorney  for  the  plaintiff  herein. 

1.  That  this  action  is  brought  for  the  foreclosure  of  a  mort- 
gage dated ,  19 — ,  executed  by  the  defendant  M.  C.  M. 

to  the  plaintiff  herein  to  secure  the  payment  of  the  sum  of 

dollars,  which  said  mortgage  affects  premises  known 

as  No.   —  Street,  City  of ,   Borough  of 

,  and  more  fully  described  in .  the  complaint  herein 

and  which  said  mortgage  was  given  as  collateral  security  for 
a  bond  bearing  even  date  with  said  mortgage  made  by  said 
defendant  M.  C.  M.  to  said  plaintiff. 

2.  That  the  mortgaged  premises  consist  of  a  lot  of  land 

feet  wide  by feet, inches,  in  depth, 

with  a  five  story  apartment  house  erected  thereon  of  the  width 

of  feet,  having  two  families  on  each  floor,  which 

families  pay  monthly  rents  to  the  defendant,  G.  C.  M.,  as 
agent.  That  the  principal  sum  secured  by  said  bond  and  mort- 
gage is  deemed  to  be  due  and  payable  by  virtue  of  the  non- 

pa3nxient   of   the   interest,   which   became   due   on  

last,  more  than  thirty  days  having  elapsed  since  said  pay- 
ment of  interest  became  due,  an  allegation  to  that  effect  being 
contained  in  said  mortgage  and  in  the  complaint  herein,  and 
that  there  is  now  due  on  said  bond  and  mortgage  the  whole 

of  said  principal  sum  of  dollars,  with  interest  from 

— ,  19 — ,  at  the  rate  of  six  per  cent  per  annum. 

3.  That  the  summons,  verified  complaint  and  notice  of 
pendency  of  action  herein  were  filed  in  the  office  of  the  Clerk 

of  the  County  of  — on  the day  of , 

19—. 

4.  That  the  mortgage  contained  the  following  provision: 
(Here   follows  a  receiver  clause  similar  to  that  on  p.  1112.) 

1  From  Putnam  v.  Henderson,  Hull  &  Co.,  49  App.  Div.  361;  63  Supp. 
250;  in  which  a  receiver  was  held  properly  appointed.  The  court  did  not 
think  it  right,  however,  to  adjudicate  upon  the  claims  of  certain  mortgagees 
to  the  rent,  and  held  that  the  order  should  be  modified  by  requiring  the 
receiver  to  hold  the  rents  collected,  subject  to  the  further  order  of  the 
court. 
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5.  That  there  is  outstanding  upon  said  mortgaged  premises 
a  prior  mortgage  of  thirty-five  thousand  dollars,  made  by  the 
defendant  M.  C.  M.  to  the  M.  L.  I.  Co.,  with  interest  from  the 

day  of  ,   19 — ,   as  deponent  is  informed 

and  believes;  that  in  addition  to  said  first  mortgage  and  the 
second  mortgage  sought  to  be  foreclosed  by  this  action,  there 
appear  outstanding  of  record,  and,  as  deponent  is  informed 
and  believes,  unpaid,  a  third  mortgage  made  by  said  defendant 
M.  C.  M.,  to  the  defendant  H.  H.  &  Co.,  for  six  thousand  seven 
hundred  and  ninety-four  and  77-100  dollars;  a  fourth  mort- 
gage made  by  said  defendant  M.  C.  M.  to  J.  D.  S.  for  three 
thousand  one  hundred  and  fifty  dollars;  a  fifth  mortgage 
made  by  said  defendant  to  the  defendant  J.  F.  B.  for  one 
thousand  two  himdred  and  thirty-three  22-100  dollars;  a 
sixth  mortgage  made  by  said  defendant  to  the  defendant  J.  S. 
for  two  hundred  and  fifty  dollars;  that  the  total  amount  of 
the  first  mortgage  and  of  the  mortgage  sought  to  be  foreclosed 
by  this  action  with  interest  to  date  is  about  the  sum  of  $40,824, 
and  the  total  amount  of  the  six  outstanding  mortgages  with- 
out interest  is  the  sum  of  $51,419.18. 

6.  That  as  deponent  is  informed  and  verily  believes  the 
mortgaged  premises  are  inadequate  and  insufficient  security 
for  the  plaintiff's  demand;  and  that  he  is  further  informed 
and  verily  believes  that  said  mortgaged  premises  are  not 
worth  more  than  the  simi  of  $40,000,  as  will  more  fully  appear 
by  the  affidavit  of  B.  L.  K.  hereto  annexed. 

7.  That  the  defendant  M.  C.  M.  is,  as  deponent  is  informed 
and  believes,  irresponsible  and  imable  to  pay  the  probable 
deficiency  on  the  sale  of  said  mortgaged  premises.  That  the 
record  title  of  said  mortgaged  premises  is  now  in  said  de- 
fendant M.  C.  M.,  but  that  the  defendant  G.  C.  M.  is  in  pos- 
session and  exercising  ownership  over  said  mortgaged  premises. 

8.  That  the  summons  and  complaint  herein  have  been 
personally  served  within  the  State  upon  the  defendants  M.  C.  M. 

and  G.  C.  M.      That  on  the day  of ,  19—, 

an  order  of  publication  directing  the  service  of  the  summons 
without  the  State  on  the  defendant  H.  H.  &  Co.,  Lim.,  was 
duly  entered  herein. 

9.  That  on  or  about  the  day  of  ,  19 — , 

the  defendant  H.  H.  &  Co.,  Lim.,  brought  an  action  against 
the  defendant  M.  C.  M.,  for  the  purpose  of  foreclosing  their 
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mortgage  upon  said  above-described  premises;  in  which  said 
action  M.  &  F.  were  the  plaintiff's  attorneys.  That  on  or 
about  the day  of ,  19 — ,  an  order  was  en- 
tered by  said  M.  &  F.  in  their  said  action  appointing  J.  D.  P., 
who  is  the  plaintiff  in  this  action,  receiver  of  all  the  rents  and 
profits  now  due  and  unpaid  and  become  due  pending  their 
said  action;  a  copy  of   which  said  order  is  hereto  annexed. 

That  on  or  about  the  day  of  ,  19 — ,  said 

receiver  filed  his  bond  duly  approved  in  the  ofiice  of  the  clerk 
of  this  court. 

10.  That  the  reason  the  order  to  show  cause  is  asked  for 
herein,  instead  of  giving  the  usual  eight  days'  notice  of  motion, 
is  that  the  rents  of  the  tenants  of  the  mortgaged  premises 

herein  become  due  on  or  about  the day  of , 

and  that  it  is  important  to  have  said  receivership  extended 

before  the  day  of -,  so  that  the  receiver 

may  collect  the  rents  of  said  mortgaged  premises  for  the  month 
of  ,  19—. 

That  no  previous  application  for  this  order  to  show  cause 
has  been  made  herein. 

Sworn  to,  etc. 


Form  No.  649. 

Application  for  an  Order  to  Show  Cause  Why  Insurance  Company 
Should  Not  be  Dissolved  and  Eeceiver  Appointed.^ 

[L.  1892,  c.  690,  §  76  (the  Insurance  Law,  2  Cum.  &  Gil.  Gen.  L.,  p.  1858).] 

The  People  of  the  State  of  New  York; 

By  the  Grace  of  God,  Free  and  Independent. 

To  all  to  whom  these  Presents  may  come,  or  may  concern, 
Greeting: 

Know  ye,  that  we,  having  examined  the  records  and  files 

in  the  oflnice  of  the  Clerk  of  the  City  and  County  of , 

and  Clerk  of  the  Supreme  Court  of  the  said  State  for  said  City 
and  County,  do  find  certain  papers,  orders,  judgment  roll,  etc., 
there  remaining  in  the  words  and  figures  following,  to  wit: 
To  the  Supreme  Court  of  the  State  of  New  York, 

The  undersigned,   the  Attorney  General  of  the  State  of 
New  York,  respectfully  represents  that  the  Superintendent  of 

1  See  note  to  Form  No.  650,  post. 
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the  Insurance  Department  of  said  State  has  communicated 
to  him  that  he  has  made  an  examination  into  the  affairs  of 
the  G.  M.  L.  I.  Co.,  of  the  City  of (a  company  or- 
ganized under  the  provisions  of  Chapter  463  of  Laws  of  1853) 
and  that  it  appears  to  him  from  such  examination  that  the 
assets  of  said  company  are  insufficient  to  reinsure  the  out- 
standing risks  of  such  company. 

Wherefore  the  undersigned  hereby  applies  to  this  court 
for  an  order  requiring  the  said  insurance  company  to  show 
cause  why  the  business  of  said  company  should  not  be  closed, 
and  an  order  granted  decreeing  a  dissolution  of  said  company 
and  a  distribution  of  its  effects,  and  appointing  a  receiver 
thereof,  and  such  other  or  further  relief  granted  as  to  the  court 
may  seem  proper. 

Dated ,  19—. 

C.  S.  F., 
Attorney  General  of  the 
State  of  New  York. 

(Verification  as  in  form  for  a  complaint  in  a  civil  action.) 


Form  No.  650. 

Order  to  Show  Cause  Why  Insurance  Company  Should  Not  be  Dis- 
solved and  Receiver  Appointed.  ^ 

[L.  1892,  c.  690,  §  76  (the  Insurance  Law,  2  Cum.  &  Gil.  Genl.  L.,  p.  1858).J 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

It  appearing  by  the  written  application  of  the  Attorney 
General  that  the  superintendent  of  the  Insurance  Department 
has  made  an  examination  into  the  affairs  of  the  G.  M.  L.  I.  Co. 

of  the  City  of ,  and  that  it  appears  to  him  from  such 

examination  that  the  assets  of  said  company  are  insufficient 
to  reinsure  the  outstanding  risks  of  said  company,  and  on 
reading  and  filing  said  application,  on  motion  of  C.  S.  F.,  At- 
torney General,  and  upon  his  written  application  for  a  rule 
or  order  to  that  effect,  it  is 

1  From  Matter  of  Guardian  Mut.  lAfe  Ins.  Co.,  13  Hun,  115;  aff'd  without 
opinion,  74  N.  Y.  617.  _  This  appeal  was  on  a  question  as  to  the  transfer 
to  the  receiver  of  securities  held  by  the  Superintendent  of  Insurance,  the 
propriety  of  the  appointment  of  the  receiver  apparently  not  being  ques- 
tioned. 
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Ordered,  that  the  above-named  Insurance  Company  show 
cause  before  this  court  at  (etc.)  and  on  (etc.)  why  an  order 
should  not  be  granted  that  the  business  of  said  Insurance 
Company  be  dissolved  and  a  receiver  thereof  appointed  and 
such  other  or  further  relief  granted  as  to  the  court  shall  seem 
proper. 

J.  S.  L., 

J.  S.  C. 


Art.  V.    THE    ORDER   AND   PROCEEDINGS   TO   EXECUTE   IT. 

FORMS. 

NO.  PAGE. 

653.  Order  appointing  receiver.     General  form 1133. 

654.  Same.     Action  to  declare  a  conveyance  void  for  fraud,  etc. . .  .  1134. 

655.  Same.     Action  to  compel  the  transfer  of  stock  in  corporation.  1135. 

656.  Same.     In  action  where  many  claimants  have  brought  replevin 

suits  to  recover  specific  property  levied  on  under  attachment  1139. 

657.  Same.     Action  for  the  dissolution  of  a  partnership 1141. 

658.  Same.     Mortgage  foreclosure 1143. 

659.  Order  appointing  receiver  and  giving  him  authority  to  operate 

a  railroad 1144. 

660.  Order  appointing  receiver.     Action  to  sequestrate  the  property 

of  a  corporation 1148. 

661.  Same.     Action  to  dissolve  a  corporation 1149. 

662.  Same.     In  supplementary  proceedings 1150. 

663.  Same.     Another  form 1152. 

664.  Order  amending,  nunc  •pro  tunc,  an  order  for  the  appointment 

of  a  receiver  in  supplementary  proceedings 1153. 

665.  Order  of  reference  to  appoint  a  receiver 1154. 

666.  Summons  to  attend  reference  for  appointment  of  receiver. . .   1155. 

667.  Proposal  of  names  to  referee 1155. 

668.  Referee's  report  of  appointment  of  receiver 1156. 

669.  Order  confirming  report  made  by  referee  and  appointing  re- 

ceiver    1157. 

670.  Order  that  a  receiver  be  appointed,  and  for  a  reference  to  nomin- 

ate a  suitable  person  as  such  receiver 1157. 

671.  Order  of  reference  to  appoint  a  receiver  in  a  creditor's  suit. . . .   1158. 

1.  In  general. — ^The  order  may  be  a  document  by  itself, 
or  contained  in  another  document,  such  as  a  judgment,  or 
an  injimction  order. 

Coniente.—"  What  are  the  duties  and  powers  of  a  receiver 

1 
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appointed  in  an  equity  action  pendente  lite,  are  not  defined 
by  the  statute  or  the  Code,  and  are  usually  defined  in  the 
appointing  order."  Cobb  v.  Sweet,  46  App.  Div.  375;  61 
Supp.  545.  But  a  receiver  of  a  railroad,  appointed  pendente 
lite,  should  operate  this  railroad,  it  seems,  without  any  direct 
order  of  the  court,  and  he  would  be  required  to  give  sufficient 
reasons  for  not  operating  it,  if  he  should  cease  to.  Id.  Such 
a  receiver  does  not  take  title  to  the  railroad  property.  Id. 
An  order  appointing  a  receiver  for  property  occupied  by  a 
life  tenant,  who  paid  only  nominal  rent,  provided  that  the 
defendant  should  be  permitted  to  occupy  a  house  situated 
upon  part  of  the  premises,  free  of  rent,  that  the  receiver  should 
pay  him  out  of  the  rents  a  certain  monthly  simi  for  his  sup- 
port, and  that  the  residue  of  the  accruing  rents  should  be 
applied  by  the  receiver  to  the  pajntnent  of  the  accrued  taxes 
and  necessary  repairs.     Carter  v.  Youngs,  42  Super.  Ct.  418, 

2.  Who  may  be  appointed — The  court  usually  makes  the 
appointment  directly.  But  it  may  make  an  order  of  reference, 
either  to  make  the  appointment,  or  to  report  facts  with  refer- 
ence to  the  matter.^     Code  Civ.  Pro.  §  827. 

Person  chosen  by  parties. — In  litigation  between  two  insur- 
ance companies,  who  had  made  an  agreement  for  a  joint 
agency,  providing  that  its  business,  when  closed  up,  should 
be  closed  up  under  the  direction  of  the  person  they  had  put 
in  charge  of  this  agency,  xmless  both  parties  should  object  to 
his  so  acting,  it  was  held,  although  one  party  objected,  that 
he  should  be  appointed  receiver,  for  "  this  was  no  more  than 
carrying  into  effect  the  agreement  the  parties  themselves 
had  voluntarily  made."  Hanover  F.  Ins.  Co.  v.  Germania  F. 
Ins.  Co.,  33  Hun,  539.  In  a  partnership  dissolution  action, 
the  court,  in  ruling  that  the  appointment  of  a  receiver  was 
proper,  suggested  that  the  parties  agree  on  a  proper  person 
to  be  named,  or  else  submit  the  names  of  persons  familiar  with 

I  See  Fonns  Nos.  665-671,  pp.  1154  et  seq.,  post. 
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the  business  from  whom  a  proper  selection  could  be  made. 
Bemheimer  v.  Schmid,  36  Misc.  456;  73  Supp.  767;  aff'd  73 
App.  Div.  434;  77  Supp.  138. 

A  creditor  is  not  necessarily  an  improper  person  to  appoint 
as  receiver  of  his  debtor's  property.  Chamberlain  v.  Greenleaf, 
4  Abb.  N.  C.  92. 

A  non-resident  or  temporary  resident  of  the  State  should  not 
be  appointed.  Chamberlain  v.  Greenleaf,  4  Abb.  N.  C.  92. 
In  supplementary  proceedings  only  a  resident  can  be  ap- 
pointed.    Code  Civ.  Pro.  §  2469,  subd.  5. 

A  clerk,  deputy  clerk,  special  deputy  clerk,  or  assistant  in 
the  clerk's  office,  of  a  court  of  record  within  the  county  of 
New  York,  shall  not  be  appointed  receiver,  except  by  the 
written  consent  of  all  the  parties  to  the  action  or  special  pro- 
ceeding other  than  the  parties  in  default  for  failure  to  appear 
to  plead.  Code  Civ.  Pro.  §  90.  The  right  given  by  this  sec- 
tion, however,  may  be  waived,  and  such  waiver  may  be  shown 
by  taking  an  advantage  from  the  order  of  appointment. 
Southwick  V.  Moore,  54  Super.  Ct.  126. 

Participant  in  a  fraud. — ^A  person  who  had  assented  to  be 
the  assignee  of  the  property  of  a  corporation,  and  who,  being 
an  attorney,  was  presumed  to-  have  known  that  the  assign- 
ment to  him  was  either  a  fraud  or  a  violation  of  an  express 
statute,  was  held  not  a  proper  one  to  receive  an  appointment 
as  receiver.    Smith  v.  N.  Y.  Consol.  Stage  Co.,  18  Abb.  Pr.  419. 

"  A  person  not  having  any  interest  cannot  propose  a  receiver, 
and  it  is  contrary  to  the  orderly  and  regular  proceedings  of  a 
court  of  justice  to  allow  a  stranger  to  participate  in  a  motion 
for  such  an  appointment."  O'Mahoney  v.  Belmont,  62  N.  Y. 
133. 

3.  Service  and  filing. — A  receiver  must  serve  formally 
a  certified  copy  of  the  order  appointing  him,  in  order  to  have 
it  effective;  it  is  not  sufficient  merely  to  "exhibit"  such  copy. 
Amer.  Mortgage  Co.  v.  Sire,  103  App.  Div.  396;  92  Supp.  1082. 
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An  order  of  a  court  of  record,  appointing  a  receiver  in  pro- 
ceedings to  dissolve  a  corporation,  is  not  effective  until  the 
clerk  of  the  court  enters  it.     Wilcox  v.  Nat'l  Shoe  ^  Leather 
Bk.,  67  App.  Div.  466;  73  Supp.  900.     Whether  or  not  the  title 
of  the  receiver  would,  for  general  purposes,  revert  back  to  the 
time  the  order  was  signed,  it  would  not  relate  back  so  as  to 
defeat  intervening  rights  actually  acquired  before  the  perfec- 
tion of  the  order.    Id.    But  in  this  regard  filing  is  the  equiva- 
lent of  entering.     Vilas  v.  Page,  106  N.  Y.  455.     Initialing 
by  the  judge  is  simply  a  direction  to  the  clerk  to  enter  the 
order.    Hastings  v.  Twenty-Third  Ward  Land  Co.,  46  App. 
Div.  609;  61  Supp.  998.     A  receiver  in  dissolution  proceed- 
ings qualified  on  the  first  day  of  a  certain  month;  on  that  day 
a  quarterly  pa5mient  of  rent  fell  due.     The  court  said,  in  an 
action  against  this  receiver  for  this  rent:  "The  law  does  not 
divide  days,  and  he,  therefore,  went  into  possession  the  day 
the  installment  of  rent  was  due.     If  it  is  necessary  to  make 
any  fine  distinctions,  the  court  can  take  judicial  notice  that 
the  clerk's  office  where  defendant's  bond  must  have  been  filed 
closed  on  that  day  before  the  landlord  had  lost  his  right  to 
demand  the  rent  falling  due."     Prince  v.  Schlesinger,  App. 
Div.  1st  Dept.,  N.  Y.  Law  J.,  Jan.  10,  1907.    An  execution  on 
a  judgment  against  a  corporation  was  handed  to  the  sheriff 
in  the  morning;  in  the  afternoon  of  the  same  day,  on  order 
appointing  a  receiver  for  this  company,  in  dissolution  proceed- 
ings, was  filed;  Held,  that  the  equities  of  the  parties  being 
equal,  the  execution,  being  the  lien  prior  in  time,  must  prevail. 
Matter  of  Gies  Lithographic  Co.,  7  App.  Div.  550;  40  Supp.  146. 
A  mortgage  contained  the  usual  receiver  clause;  after  it  was 
recorded,  a  person  leased  the  premises  mortgaged  from  the 
mortgagor  and  paid  rent  in  advance;  papers  in  a  foreclosure 
action  were  amended  nunc  pro  tunc  by  inserting  this  person's 
name,  and  he  was  served  with  a  notice  of  the  pendency  of  the 
action,  and  with  a  copy  of  the  receivership  order;  he  did  not 
appear,  but  did,  after  this  time,  continue  to  collect  rents; 
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Held,  that  he  paid  his  rent  in  advance  at  his  peril.    Fletcher 
V.  McKeon,  71  App.  Div.  278;  75  Supp.  817. 

4.  Errors  and  irregularities. — Amending  order  nunc  pro 
tunc— A  court  having  acquired  jurisdiction,  under  Code  Civ. 
Pro.  §  2423,  to  appoint  a  receiver  in  an  action  for  the  voluntary 
dissolution  of  a  corporation,  it  can  make  an  order,  nunc  pro 
tunc,  correcting  formal  defects  in  its  original  order,  such, 
e.  g.,  as  failure  to  recite  that  insolvency  had  been  satisfactorily 
shown.  Matter  of  Lenox  Corp.,  57  App.  Div.  515;  68  Supp. 
103;  aff'd  167  N.  Y.  623.  So,  the  failure  of  the  order  to  re- 
quire all  persons  interested  in  the  corporation  to  show  cause 
why  the  corporation  should  not  be  dissolved  may  be  corrected 
nunc  pro  tunc.  Matter  of  Christian  Jensen  Co.,  128  N.  Y.  550. 
It  is  the  presentation  of  the  petition  that  gives  the  court 
jurisdiction.    Id. 

Allowing  receiver  to  sue  without  leave. — It  is  improper  to  in- 
sert in  the  order  a  provision  allowing  the  receiver  to  sue  or 
defend  without  leave  of  court;  such  a  provision  would  expose 
the  estate  to  waste.  Witherbee  v.  Witherbee,  17  App.  Div., 
181;  45  Supp.  297. 

Failure  to  direct  bond  to  be  given. — In  a  divorce  action,  a 
receiver  of  the  husband's  property  was  appointed;  the  hus- 
band, on  demand,  refused  to  turn  over  certain  patents,  on 
the  ground  that  the  receiver  had  not  filed  the  bond  required 
by  Code  Civ.  Pro.  §  715;  Held,  that  this  refusal  was  unjustified, 
for  the  court's  error,  in  not  requiring  a  bond  to  be  given,  did 
not  render  the  order  under  which  the  receiver  was  appointed 
void,  although  it  was  voidable.  Matter  of  Spies,  92  App. 
Div.  175;  86  Supp.  1043. 

Order  too  broad. — An  order  appointing  a  receiver  of  all  the 
property  of  a  judgment  debtor  is  not  to  be  adjudged  void  on 
the  groimd  that  it  makes  no  provision  for  exemptions  under 
Code  Civ.  Pro.  §  2463;  at  most  the  order  would  be  irregular, 
not  void.  Seeley  v.  Connors,  109  App.  Div.  279 ;  95  Supp.  1 109. 
Vol.  11—17 
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A  receiver  was  appointed,  in  a  foreclosure  action,  not  only  as 
receiver  of  the  mortgaged  property,  but  also  of  the  corpora- 
tion itself,  and  all  its  property;  subsequently,  in  sequestration 
proceedings,  a  receiver  was  appointed  under  Code  Civ.  Pro. 
§  1784;  this  permanent  receiver  asked,  among  other  things, 
for  an  adjudication  that  so  much  of  the  order  appointing  the 
temporary  receiver  as  purported  to  appoint  him  receiver  of 
the  corporation  itself,  was  void;  Held,  that  although  the  order 
was  probably  too  broad,  the  errors  should  have  been  corrected 
only  by  appeal  or  by  motion,  and  not  by  a  collateral  attack. 
Piatt  V.  N.  Y.  &  S.  B.  R.  Co.,  170  N.  Y.  451;  reversing  63 
App.  Div.  401;  71  Supp.  913;  rearg.  denied,  171  N.  Y.  677. 
Adjudication  on  rights  to  rent  of  mortgaged  premises. — The 
court,  in  appointing  a  receiver  of  mortgaged  premises,  should 
not  adjudicate  upon  the  rights  of  several  mortgagees  to  the 
rents,  but  should  require  the  receiver  to  hold  the  rents  col- 
lected, subject  to  further  order.  Putnam  v.  Henderson,  Hull 
&  Co.,  49  App.  Div.  361;  63  Supp.  250. 

5.  Prior  acquired  rights — "The  usual  course,"  in  a  pro- 
ceeding in  which  a  receiver  is  appointed  for  property  already 
the  subject  of  legal  action,  "is  to  provide  for  the  preservation 
of  rights  and  liens  acquired  before  the  appointment  of  a  re- 
ceivei;  by  attaching  creditors  and  others  entitled  to  particular 
rights  in  the  order  authorizing  the  receiver  to  possess  himself 
of  the  fund."  Nat'l  PL  Bk.  v.  Clark,  92  App.  Div.  262;  87 
Supp.  185.  The  tribunal  appointing  the  receiver  forbids 
"after  interference."  Woerishojfer  v.  North  River  Con.  Co., 
99  N.  Y.  398.  Thus,  where  a  stockholder  of  a  corporation  ap- 
plied on  Jan.  14  for  a,  receiver  of  the  corporation's  property 
in  this  State,  and  on  Jan.  12  suit  had  been  brought  against 
this  corporation,  and  on  Jan.  14,  but  after  the  appointment 
of  a  receiver,  a  warrant  of  attachment  was  issued  and  levied, 
and  on  Feb.  7,  an  order  was  entered,  restraining  the  bringing 
of  suits  and  other  interference,  and  on  July  17  this  order  was 
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modified  so  far  as  it  affected  the  prosecution  of  the  said  suit 
or  prevented  the  enforcement  of  any  judgment  the  plaintiff 
in  the  said  suit  might  obtain  against  property  which  might 
have  been  levied  on  by  attachment  before  the  appointment 
of  the  receiver;  Held,  that  the  order  as  modified  was  right. 
Wo&rishoffer  v.  North  River  Con.  Co.,  99  N.  Y.  398.  The  lien 
of  an  execution  is  not  destroyed  by  the  appointment  of  a 
receiver,  but  the  rights  and  interests  of  all  parties  in  property 
which  goes  to  the  receiver  are  thereafter  to  be  adjusted  by 
the  court  which  appoints  the  receiver,  and  the  property  cannot 
be  taken  out  of  the  possession  of  the  receiver  and  sold  upon 
the  execution  without  leave  of  the  court.  Walling  v.  Miller, 
108  N.  Y.  173.  Where,  in  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation,  a  receiver  was  appointed  July  31, 
the  order  was  filed  and  entered  the  morning  of  Aug.  1,  and  the 
bond  was  filed  Aug.  4,  and  where,  the  afternoon  of  Aug.  1, 
creditors  libelled,  in  a  United  States  court,  several  vessels 
which  were  the  property  of  the  corporation,  the  New  York 
courts,  on 'the  petition  of  the  receiver,  restrained  the  libellants 
from  further  steps  in  the  United  States  court.  Matter  of 
Schuyler's  Steam  Tow  Boat  Co.,  136  N.  Y.  169.  Where  a 
Connecticut  court  made  an  order  dissolving  a  corporation  and 
appointing  a  receiver,  this  order  was  held  to  operate  to  trans- 
fer to  such  receiver  all  the  assets  of  the  corporation  in  that 
State,  but  not  to  take  away  the  title  of  the  corporation  to  its 
assets  in  New  York  State  so  far  as  to  deprive  the  courts  of 
New  York  State  of  the  right  to  control  these  assets  for  the 
benefit  of  domestic  creditors.  Hammond  v.  National  Life 
Assn.,  58  App.  Div.  453;  69  Supp.  585.  In  a  case  in  which  an 
order  is  made  appointing  a  receiver,  in  sequestration  proceed- 
ings, for  all  the  property,  franchises,  etc.,  of  a  railroad,  and 
in  which  the  creditors  under  a  mortgage  "have  the  paramount 
right  of  payment,  so  far  as  it  extends,  and  the  creditors  under 
the  judgment  are  necessarily,  therefore,  restricted  to  whatever 
surplus  of  proceeds  there  may  be  afterwards  remaining  after 
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the  payment  of  the  mortgage,  and  to  the  property  of  the  cor- 
poration not  incumbered  by  the  mortgage,"  this  order  is 
modified  so  as  to  restrict  its  operation.^  Whitney  v.  N.  Y. 
&  Atlantic  R.  Co.,  32  Hmi,  164. 

6.  Appeal  from  order. — An  order  appointing  a  receiver  in 
supplementary  proceedings  is,  by  virtue  of  Code  Civ.  Pro. 
§  2433,  not  appealable  directly;  the  judgment  debtors  should 
move,  on  notice,  either  to  the  judge  who  signed  the  order,  or 
to  the  court,  to  vacate  that  order;  and,  if  that  motion  should 
be  denied,  an  appeal  would  then  lie.  Happel  v.  Lippe,  48 
Misc.  605;  95  Supp.  523. 

7.  Contempt  for   disobedience    to    order — If   one   who 

has  no  right  to  do  so  interferes  wit^  the  possession  of  a  receiver, 
he  commits  a  contempt,  but  whether  he  shall  be  punished 
must  rest  largely  in  the  discretion  of  the  court.  Witherbee  v. 
Witherbee,  55  App.  Div.  181;  66  Supp.  1036.  Here,  the  Special 
Term  forgave  the  offense,  and  the  Appellate  Division  declined 
to  interfere.  Id.  In  a  mortgage  foreclosure  action,  the  mort- 
gagor, his  lessee,  and  the  lessee's  monthly  sub-tenants,  were 
made  defendants;  a  receiver  was  appointed;  in  the  order  to 
show  cause  for  the  receiver's  appointment,  the  lessee  was 
temporarily  enjoined  from  collecting  the  rents;  the  lessee 
appealed,  but  while  the  appeal  was  pending  he  demanded  rent 
and  instituted  summary  proceedings  to  dispossess;  Held,  that 
the  lessee  was  guilty  of  contempt,  although  if  he  could  satisfy 
the  court  that  he  acted  in  good  faith  and  on  advice  of  counsel, 
that  should  be  considered  in  determining  the  punishment. 
Coifin  V.  Burstein,  No.  1,  68  App.  Div.  22;  74  Supp.  274. 
1  See  Form  No.  660,  p.  1148,  post,  and  note  thereto. 
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Form  No.  653. 

Order  Appointing  Receiver.    General  Form. 
(Code  Civ.  Pro.  §713.) 

[Title  of  action.] 

At,  etc.,  as  for  court  order. 

Upon  the  summons  and  complaint  [or  pleadings]  in  this 

action,  and  upon  the  affidavit  of  I.  J.,  dated  the ■  day 

of ,  19 — ,  and  upon  proof  of  due  service  of  notice 

of  this  motion,  and  after  hearing  E.  F.,  for  the  plaintiff,  and 
K.  L.,  for  the  defendant  [and  on  filing  {name  any  opposing 
papers;  or  no  one  appearing  to  oppose)] : 

It  is  [*]  ordered,  that  T.  R.,  of ,  be  and  he  is  hereby 

appointed  receiver  of  all  the  copartnership  property  of  the 
firm  of  A.  B.  &  Co.  [composed  of  the  plaintiff  and  the  defend- 
ant (or  other  property,  describing  it)],  upon  the  said  receiver 
executing,  acknowledging  and  filing  with  the  clerk  of  this  court 
a  bond  in  the  form  required  by  law  to  the  people  of  this  State 

in  the  penalty  of doUars,  with  two  sufficient  sureties, 

to  be  approved  as  to  its  form  and  manner  of  execution  by  [a] 
judge  of  this  court: 

And  it  is  further  ordered,  that  said  receiver  be  empowered 
to  take  immediate  charge  of  and  to  sell  at  his  discretion,  at 
public  or  private  sale,  the  said  property  and  assets  of  said 
[copartnership],  and  to  coUect  the  debts  due  to  said  [copartner- 
ship] : 

And  it  is  further  ordered,  that  both  the  plaintiff  and  the 
defendant  be  and  they  are  hereby  enjoined  from,  in  any 
way,  using,  controlhng,  interfering  with  or  incumbering 
said  [copartnership]  property  [and  from  collecting  any  debts 
due  to  said  (firm),  or  paying  out  any  money  belonging  to  said 
(firm)],  until  the  further  order  of  this  court. 
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Form  No.  654. 

Order  Appointing  Receiver,    Action  to  Declare  a  Conveyance 
Void  for  Fraud,  etc.^ 

(Code  Civ.  Pro.  §  713,  subd.  1.) 

At  a  Special  Term,  etc., 

Present,  Hon.  W.  D.  D.,  Justice. 

Supreme  Court, 

County. 

[Title  of  action.] 

Upon  the  summons  and  verified  complaint  in  this  action, 
and  on  reading  and  fihng  the  affidavit  of  W.  D.  A.,  affidavits 
upon  the  part  of  the  defendant  having  been  presented  but 
subsequently  withdrawn,  and  on  due  proof  of  service  of  notice 

of  this  motion  upon  the  defendant  on  the day  of 

,   19 — ,   at  No.   — Avenue,   Borough  of 

,  in  the  City  of ,  the  said  notice  being  re- 
turnable on  the day  of ,  19 — ,  at  a  Special 

Term  to  be  held  at  Chambers,  in  the  City  of on  that 

day,  and  having  been  adjourned  to  the day  of , 

19 — ,  at  the  sanie  place,  the  said  motion  praying  for  an  order 
that  an  injunction  issue  out  of  this  court  in  accordance  with 
the  complaint  in  the  above-entitled  action,  and  also  for  the 
appointment  of  a  receiver  of  the  securities  named  in  the  com- 
plaint, in  said  action,  or  the  proceeds  thereof,  and  of  the 
income,  profits,  dividends  and  interest  derived  from  the  said 
moneys  or  securities  or  the  proceeds  thereof  set  forth  in  the 
complaint : 

And  on  motion  of  J.  G.  M..  of  counsel  for  the  plaintiff,  and 
after  hearing  Messrs.  K.,  C,  E.  and  R.,  of  coimsel  for  the  de- 
fendant, in  opposition  thereto,  it  is  hereby 

Ordered,  That  the Trust  Co.,  of  the  City  of  ■ 


County,  New  York,  the  said  trust  company  being 
a  corporation  duly  authorized  by  the  laws  of  the  State  of 
New  York,  to  act  as  receiver,  and  the  said  trust  company 
having  complied  with  the  requirements  of  the  law  qualifying 
itself  to  receive  moneys  under  appointment  by  the  court; 
be  and  hereby  is  appointed  receiver  for  the  purpose  of  taking 
charge  of  the  securities,  moneys  and  proceeds  named  herein, 

1  From  Ashley  v.  Ashley,  59  App.  Div.  611;  69  Supp.  173;  in  which  it 
was  held  that  the  appointment  of  a  receiver  was  proper. 
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either  by  way  of  dividends  or  interest,  above  set  forth,  pend- 
ing the  determination  of  this  action,  or  until  the  further  order 
of  a  court  of  competent  jurisdiction. 

The  following  are  the  securities,  moneys,  etc.,  referred  to 
herein : 

[Detailed  list  of  the  securities.] 

And  it  is  further 

Ordered,  That  the  defendant  herein,  D.  D.  A.,  and  all 
persons  claiming  through  or  under  him,  transfer  and  pay  over 

to  the  said  receiver,  the Trust  Company,  of  the  City 

of , County,  New  York,  all  of  the  securities 

herein  set  forth,  or  the  proceeds  thereof,  either  by  way  of 
principal  or  interest,  or  the  moneys  derived  from  any  sales  of 
the  same,  forthwith.     And  it  is  further 

Ordered,  That  the  plaintiff  recover  of  the  defendant  the 

sum  of dollars,  the  costs  of  this  motion. 

Enter  in County. 

W.  D.  D., 
J.  S.  C. 


Form  No.  655. 

Order  Appointing  Eeceiver.    Action  to  Compel  the  Transfer  of 
Stock  in  a  Corporation.^ 

(Code  Civ.  Pro.  §  713,  subd.  2.) 

[Title  cf  action.] 

On  reading  and  fihng  the  order,  granted  in  this  action  on 

the  — '■ day  of ,  19—,  to  show  cause  why  a 

meeting  for  the  election  of  directors  of  the  defendant,  the 
N.  Y.  T.  and  T.  Co.,  Lim.,  should  not  be  directed  in  order  to 
carry  the  final  judgment  in  this  action  into  effect,  and  also 
why  a  receiver  of  the  property  and  franchises  of  the  said  cor- 
poration should  not  be  appointed  to  carry  the  said  final  judg- 
ment into  effect,  and  on  reading  and  fiUng  the  papers  recited 
in  said  order  to  show  cause,  and  due  proof  of  the  service  of  said 
order  to  show  cause,  and  the  affidavit  of  A.  B.  B.,  recited 
therein,  on  the  defendants  as  directed  by  said  order  to  show 

1  From  King  v.  Barnes,  51  Hun,  550;  4  Supp.  247;  aff'd  without  opinion, 
113  N.  Y.  655;  in  which  the  appointment  was  held  properly  made. 
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cause;  and  on  the  pleadings,  findings,  interlocutory  judgments 
of  the  special  and  general  terms,  the  final  judgment  entered 

at  special  term,  the  order  entered ,  19 — ,  and , 

19 — ,  declaring  the  defendant  P.  guilty  of  contempt,  and  the 
papers  recited  in  said  orders,  and  on  reading  and  fifing  the 

afl&davits  of  R.  B.,  J.  H.  P.,  and  B.  B.,  all  verified , 

19—,  and  the  order  of ,  19 — ,  filed  in  opposition; 

now,  after  hearing  A.  B.  B.,  of  cotmsel  for  the  moving  plain- 
tiffs, and  J.  McN.,  of  counsel  for  the  defendants  B.,  P.,  and 
the  defendant  corporation,  and  the  matter  having  been  fully 
considered,  it  is  found  and  decided  that  all  and  singular  the 
matters  and  things  alleged  and  set  forth  in  the  affidavit  of 
A.  B.  B.,  upon  which  the  said  order  to  show  cause  was  granted, 
and  in  the  records  and  documents  therein  referred  to,  are 
true;  and 

It  is  Ordered  that  J.  F.  E.  be  and  he  is  hereby  appointed 
receiver  of  all  and  singular  the  franchises,  seal,  property  of 
every  description,  records,  books  and  papers  of  the  defendant 
the  N.  Y.  T.  &  T.  Co.,  Lim.;  that  upon  being  served  with  a 
copy  of  this  order,  the  said  receiver  give  a  bond  with  two 

sufficient  sureties,  according  to  law,  in  the  sum  of 

dollars,  for  the  faithful  performance  of  the  duties  of  his  office 
as  such  receiver,  to  be  approved  by  one  of  the  justices  of  this 
court  and  filed;  that  immediately  after  qualifying  for  the  per- 
formance of  the  duties  of  his  office  by  the  giving  and  fifing  of 
such  bond,  approved  as  aforesaid,  the  said  receiver  take  actual 
possession  of  the  said  franchises,  property,  records,  books  and 
papers  of  the  said  N.  Y.  T.  &  T.  Co.,  Lim.,  and  of  the  whole 
and  every  part  thereof,  and  if  the  seal  of  the  company  shall 
have  been  lost  or  destroyed  or  if  the  same  be  not  delivered  to 
said  receiver  on  demand  at  the  office  of  the  company,  the 
said  receiver  shall  procure  and  provide  a  new  seal  of  the  com- 
pany of  the  same  impression. 

It  is  further  ordered,  that  any  and  all  persons  now  or  at 
any  time  in  possession  of  any  such  franchises,  property,  records, 
books,  papers  and  seal,  do  forthwith,  upon  demand  of  the  said 
receiver,  surrender  the  same  to  him  under  the  penalties  imposed 
by  law  in  such  cases. 

It  is  further  ordered,  that  the  receiver  may  incur  at  the 
expense  of  such  property  such  cost  and  charges,  and  make 
such  disbursements,  as  may  be  actuaUy  necessary  for  obtain- 
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ing  possession  thereof;  preserving  the  same  and  executing  the 
duties  imposed  by  this  order,  but  no  other. 

It  is  further  ordered,  that  J.  W.,  the  referee  heretofore 
appointed  in  this  action,  be  appointed  and  continued  such 
referee  for  the  purpose  of  carr3dng  into  execution  the  follow- 
ing provisions  and  requirements  of  this  order :  Within  ten  days 
after  the  service  upon  him  of  a  copy  of  this  order,  the  said 
referee  shall  call  a  meeting  for  the  election  of  directors  of  the 
said  N.  Y.  T.  &  T.  Co.,  Lim.,  to  be  held  not  less  than  twenty 
days  after  such  call;  the  referee  shall  give  notice  of  such  meet- 
ing, specifying  the  time  and  place  of  meeting  (both  of  which 
shall  be  designated  by  him),  to  the'  several  persons  entitled 
to  shares  of  stock  in  the  said  company,  as  appears  by  the  said 
judgment,  whether  certificates  of  stock  have  been  issued  to 
them  in  pursuance  of  the  provisions  and  directions  of  the  said 
judgment,  or  not,  that  is  to  say,  to  T.  M.  K.,  R.  G.,  J.  K.  C, 
J.  W.  D.,  S.  S.,  E.  W.,  J.  F.  E.,  A.  B.  B.,  G.  W.  G.,  R.  R., 
J.  H.  P.,  W.  F.  D.,  and  W.  C.  C. 

Such  notice  shall  be  given  at  least  ten  days  before  the  time 
appointed  for  such  meeting,  by  delivery  of  a  written  notice 
thereof  to  the  said  persons  and  to  each  of  them  personally, 
or  by  depositing  the  same  in  the  mail,  post  paid,  and  ad- 
dressed to  them  respectively  at  their  respective  places  of  busi- 
ness or  residence,  and  such  further  and  other  notice  may  be 
given  as  the  referee  may  think  proper. 

At  such  meeting  the  referee  shall  record  in  a  book,  to  be 
obtained  and  prepared  by  him,  the  several  persons  entitled 
under  the'  said  judgment  to  shares  of  stock  with  the  number 
of  shares  to  which  they  are  severally  entitled. 

Each  of  the  persons  so  entitled  to  shares  shall  have  the 
right  to  cast,  in  person,  or  by  proxy,  one  vote  for  each  share 
of  stock  to  which  by  the  record  so  to  be  made  he  shall  appear 
to  be  entitled.  The  referee  shall  receive  the  votes  so  cast,  and 
count  them,  and  the  persons  voted  for  as  directors,  who  shall 
be  found  by  him  on  such  count  to  have  received  the  highest 
number  of  votes,  shall  severally  be  declared  duly  elected 
directors  of  the  said  company,  and  the  persons  so  declared 
elected  shall  constitute  the  lawful  board  of  directors  of  the 
said  company,  and  shall  hold  their  offices  and  perform  all  the 
duties  by  law  appertaining  thereto  until  others  are  duly  elected 
in  their  places,  and  they  or  the  officers  of  the  company  to  be 
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elected  by  them,  shall  have  power  to  issue  on  behalf  of  the  said 
company  the  shares  of  stock  directed  by  the  said  judgment 
to  be  issued. 

The  referee  shall  notify  each  of  these  directors  elected  of 
their  election,  and  he  must  make  and  file  a  copy  of  his  pro- 
ceedings in  the  premises  in  this  court,  and  serve  a  copy  thereof 
upon  the  new  board  of  directors.  If  for  any  reason  it  should 
appear  to  the  referee  to  be  proper  and  necessary,  he  may 
adjourn  the  said  meeting  from  time  to  time,  and  he  is  at 
liberty  to  apply  for  further  instructions. 

It  is  further  ordered  that  the  referee  give  at  least  five  days' 
personal  notice  to  the  receiver  of  the  time  and  place  of  holding 
such  meeting,  and  upon  such  notice  the  receiver  is  directed 
to  attend  before  the  referee  at  the  time  and  place  of  such 
meeting  with  such  records,  books  and  papers  as  he  may  have 
in  his  possession,  for  the  inspection  and  use  of  the  referee. 

It  is  further  ordered  that  after  the  holding  of  such  meeting 
and  the  election  of  such  directors  as  herein  provided  for  and 
directed,  the  said  N.  Y.  T.  &  T.  Co.,  Lim.,  have  leave  to  apply 
for  the  discharge  of  the  receiver.  And  the  plaintiffs  having 
given  the  security  required  by  law,  it  is  further  ordered  that 
until  the  further  order  of  this  court  the  defendants,  and  each 
of  them,  their  servants  and  agents,  be  restrained  and  enjoined 
from  and  against  making  any  disposition  of  the  property  of 
the  defendant  corporation  other  than  that  above  directed, 
and  from  incumbering  the  same  in  any  manner  or  form  what- 
soever, and  from  issuing  and  delivering  any  of  the  capital 
stock  of  said  corporation  to  any  person  or  for  any  purpose 
whatsoever,  except  as  above  directed,  or  as  directed  by  the 
final  judgment,  and  from  incurring  any  debts  or  obligations 
or  entering  into  any  contract  or  agreement  of  any  kind  what- 
soever for  the  sale  of  any  of  the  property  of  said  corporation 
or  otherwise  in  the  name  and  for  the  account  of  said  corpo- 
ration. 

Enter  in County. 

J.  F.  B.,  Justice. 
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Form  No.  656. 

Order  Appointing  Receiver,  Where  Many  Claimants  Have  Brought 
Replevin  Actions  to  Recover  Specific  Property  Levied  on  Tin- 
der Attachment.' 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

An  order  to  show  cause  having  been  granted  in  this  action 

dated  the day  of ,  19 — ,  why  the  injunction 

heretofore  granted  herein  enjoining  and  restraining  the  de- 
fendants and  each  of  them,  their  agents,  servants  and  at- 
torneys, from  further  prosecuting  their  several  and  respective 
actions  in  replevin  against  the  Sheriff  of  the  City  and  County 

of  ,   and   enjoining   and  restraining   the   defendant 

F.  L.,  as  Coroner  of  the  County  of ,  from  removing 

any  of  the  property  levied  upon  by  said  Sheriff  of  the  County 

of ,  under  said  attachment  in  favor  of  said  plaintiff, 

or  from  delivering  the  same  to  any  of  the  defendants  herein 
until  the  further  order  of  this  court,  should  not  be  continued 
during  the  pendency  of  this  action;  and  why  a  special  receiver 
shall  not  be  appointed  of  the  property  claimed  by  the  defend- 
ants herein,  subject  to  the  rights  of  all  the  parties  to  this  ac- 
tion; and  the  said  order  to  show  cause  coming  on  to  be  heard 

this  day  of inst.;  now,,  upon  reading  and 

filing  the  said  order  to  show  cause,  the  summons  and  com- 
plaint herein,  and  the  affidavits  of  [names  of  affiants  and 
dates  of  verification  of  'their  affidavits] ;  and  proof  of  service 
of  the  summons  and  complaint  herein;  and  after  hearing 
H.  &  H.,  attorneys  for  the  plaintiff,  in  favor  of  said  motion, 
and  the  various  defendants  in  the  action  appearing  by  [names 
of  defendants'  attorneys],  in  opposition  to  said  motion,  and 
on  due  proof  of  service  on  said  defendants,  it  is 

Ordered,  that  the  said  motion  be,  and  the  same  is  hereby, 
granted;  and  it  is  further 

Ordered,  that  H.  W.  G.  be,  and  he  hereby  is,  appointed 
receiver  of  all  the  property,  things  in  action  and  effects, 
seized  by  the  defendant  F.  L.,  as  Coroner  of  the  City  and 
County  of ,  under  and  by  virtue  of  the  several  req- 
uisitions in  replevin  issued  to  him  in  favor  of  the  defendants 
above  named,  respectively,  and  all  property  now  held  by  the 

1  From  Nat'l  Park  Bk.  v.  Goddard,  131  N.  Y.  494,  in  which  this  order 
was  upheld. 
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Sheriff  of  the  City  and  County  of  ,  under  and  by 

virtue  of  all  warrants  of  attachment  against  the  said  L.  B. 
&  Co.    And  it  is  further 

Ordered,  that  the  said  Coroner  of  the  City  and  County  of 

forthwith  deliver  over  and  surrender  to  the  said 

receiver  all  tlie  said  property,  things  in  action  and  effects, 
seized  or  taken  by  said  Coroner  under  or  by  virtue  of  the  said 
several  requisitions  in  replevin  in  which  the  said  defendants 
above  named  respectively  are  plaintiffs,   and  in  which  the 

Sheriff  of  the  City  and  County  of  is  defendant, 

as  also  all  said  property,  things  in  action  and  effects  seized 
or  taken,  or  which  may  come  into  his  possession  under  or  by 
virtue  of  any  requisitions  in  replevin  in  favor  of  any  of  the 
defendants  above  named,  and  against  the  Sheriff  of  the  City 

and  County  of ,  and  that  the  said  Sheriff  of  the  City 

and  County  of — ,  and  all  other  persons  having  custody 

of  the  said  property,  things  in  action  and  effects,  forthwith 
deUver  the  same  to  said  receiver.    And  it  is  further 

Ordered,  that  said  Coroner  of  the  City  and  County  of  — — — , 

the  said  Sheriff  of  the  City  and  County  of ,  and  all 

other  persons  be,  and  their  agents,  servants  and  attorneys 
hereby  are,  enjoined  and>  restrained  from  anywise  interfering 
with,  or  disposing  of,  the  said  property,  things  in  action  and 
effects,  or  any  part  thereof,  except  to  dehver  the  same  to  the 
receiver  above  named,  and  that  said  receiver  take  and  hold 
said  property,  things  in  action  and  effects,  subject  to  all  liens 
of  attachment  or  otherwise  which  may  now  exist  in  favor  of 
any  of  the  parties  in  whose  favor  attachments  may  have 
issued  therein,  as  well  as  all  liens  which  may  have  been  ac- 
quired by  virtue  of  such  requisitions,  in  said  replevin  suits, 
to  the  end  and  for  the  purpose  of  fully  preserving  and  con- 
tinuing all  such  liens  as  the  same  now  exist  unaffected  by  the 
delivery  of  said  property  to  said  receiver.     It  is  further 

Ordered,  that  said  receiver  hold  said  property  subject  to 
the  further  order  of  this  court.     It  is  further 

Ordered,  that  the  said  receiver,  before  entering  upon  his 
duties,  execute  a  bond  in  the  sum  of  dollars  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  aforesaid, 

and  that  the  injunction  continued  in  the  said  order  of , 

19 — ,  be  continued  imtil  the  further  order  of  the  court. 

Judge's  signature,  etc. 
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Form  No.  657. 

Order  Appointing   Receiver.    Action  for   the   Dissolution  of  a 

Partnership.! 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

This  cause  having  duly  come  on  for  trial  upon  issue  joined 
and  testimony  having  been  duly  taken  and  counsel  for  the 
respective  parties  having  been  duly  heard  and  due  deliberation 
having  been  had, 

Now,  upon  the  pleadings  and  all  the  proceedings  herein 

After  hearing  W.  A.  J.  and  L.  E.  S.,  Esqs.,  of  counsel  for  the 
plaintiff,  and  J.  E.  P.,  A.  P.  F.  and  R.  F.,  Esqs.,  of  counsel 
for  the  defendant. 

Upon  motion  of  A.  P.  F.,  defendant's  attorney,  it  is    ~ 

Ordered  and  decreed: 

I.  It  is  hereby  declared  that  the  property  described  in 
Paragraph  IV.  of  the  complaint  herein,  namely,  all  those 
certain  lots,  pieces  and  parcels  of  land  situated  and  described 
as  follows :  {Description) ;  is  not  part  of  the  assets  of  the  firm 
of  B.  &  S.;  that  the  title  to  the  same  was  at  the  commence- 
ment of  this  action  held  by  the  parties  to  this  action  indi- 
vidually, as  tenants  in  common  and  not  as  copartners,  and 
that  each  one  of  the  parties  to  this  action  was  at  the  com- 
mencement of  this  action  individually  seized  in  fee  simple 
of  one  tmdivided  half  of  said  premises. 

II.  That  the  copartnership  heretofore  existing  between 
the  plaintiff  and  the  defendant  in  this  action  under  the  firm 
name  and  style  of  B.  &  S.  be,  and  the  same  hereby  is,  dissolved. 

III.  That  J.  M.  B.,  Esq.,  be,  and  he  hereby  is,  appointed 
receiver  of  all  the  partnership  property,  assets  and  effects 
of  the  firm  of  B.  &  S.  with  the  usual  powers  and  duties  of  a 
receiver  of  copartnership  property,  provided  that  before 
entering  upon  the  duties  of  his  trust  the  said  receiver  execute 
to  the  People  of  the  State  of  New  York  and  file  with  the 

clerk  of  this  court,  a  bond  in  the  sum  of  dollars, 

with  at  least  two  sufficient  sureties  being  approved  by  a  Jus- 
tice of  this  Court  for  the  faithful  discharge  of  his  duties  as  such 
receiver. 

iFrom  Bemheimer  v.  Schmid,  73  App.  Div.  434;  77  Supp.  138;  aff'g 
36  Misc.  456;  73  Supp.  767;  in  which  the  appointment  of  a  receiver  was 
held  proper. 
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IV.  That  the  plaintiff,  S.  E.  B.,  and  the  defendant,  _J_.  S., 
and  each  of  them,  be,  and  the  same  are,  hereby  enjoined 
from  interfering  with  any  of  said  assets. 

V.  That  said  receiver  is  empowered,  at  his  discretion,  to 
make  any  sale  or  sales  of  such  partnership  property,  assets 
and  effects  or  any  part  thereof,  either  at  public  or  private 
sale,  but  that  he  shall  not  without  further  order  of  this  court 
sell  any  account  or  debts  due  said  firm  of  B.  &  S.,  or  any 
claims  of  said  firm  of  B.  &  S.  against  any  one  or  the  good 
will  or  trade  marks  of  said  firm  or  the  leasehold  interests  to 
which  said  firm  is  entitled  or  any  part  of  the  machinery  or 
buildings  of  said  firm  which  are  used  for  the  manufacture  of 
beer,  or  any  real  estate  belonging  to  said  firm. 

VI.  That  until  all  of  said  property  is  sold  or  the  further  • 
order  of  the  court  and  for  the  purposes  of  making  such  sale 
or  sales  more  advantageously,  said  receiver  shall  continue 
the  business  of  the  late  firm,  and  that  said  receiver  may  re- 
imburse himself  out  of  the  proceeds  of  said  property  for  such 
disbursements  as  he  may  from  time  to  time  make  in  the 
carrjdng  on  of  said  business. 

VII.  That  either  party  to  this  action  may  become  a  pur- 
chaser of  any  of  the  assets,  of  said  firm  at  any  pubhc  auction 
sale  thereof  by  said  receiver,  but  not  at  any  private  sale 
thereof. 

VIII..  That  out  of  the  assets  and  moneys  collected  by  him 
the  said  receiver  shall  first  pay  all  the  proper  charges  and 
expenses  of  this  receivership  with  the  costs  and  allowances 
of  this  action;  that  out  of  any  balance  remaining  he  shall 
pay  all  the  debts  of  said  firm  of  B.  &  S.,  so  far  as  said  balance 
will  suffice  for  that  purpose,  and  that  he  shall  pay  any  balance 
which  may  be  left  after  payment  of  said  debts  and  the  ex- 
penses of  said  receivership  and  the  costs  and  allowances  of 
the  action  to  the  parties  hereto  in  accordance  with  the  final 
judgment  herein. 

IX.  That  the  said  receiver  shall  continue  until  he  shall 
be  discharged  by  final  order  and  judgment  of  this  court. 

X.  That  H.  0.,  Esq.,  Counsellor  at  Law,  is  hereby  ap- 
pointed sole  referee  to  take  an  accoimt  of  all  the  dealings 
and  transactions  between  the  plaintiff  and  the  defendant  as 
partners  as  aforesaid,  and  of  aU  the  claims  in  connection  with 
the  said  copartnership  held  by  either  party  to  this  action 
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against  the  other;  that  for  better  stating  and  taking  of  said 
account  the  parties  hereto  shall  produce  before  the  said  ref- 
eree under  oath,  all  books,  documents,  papers  and  writings 
in  their  custody  or  under  their  control  relating  thereto,  and 
shall  be  examined  upon  interrogatories  or  otherwise  as  said 
referee  shall  direct,  and  that  the  said  referee  shall  report 
said  account  after  the  same  has  been  taken  by  him  to  this 
court  with  all  convenient  speed. 

XI.  That  the  defendant  is  entitled  to  the  costs  of  this  ac- 
tion and  an  extra  allowance  of dollars,  to  be  taxed 

and  included  in  the  judgment  herein. 

Enter.    A.  R.  L., 

J.  S.  C. 


Form  No.  658. 

Order  Appointing  Receiver,    Mortgage  Foreclosure,* 

At,  etc.,  as  for  a  court  order. 

[Title  of  action.] 

The  defendant, Bank  of  Buffalo,  haying  appealed 

from  the  order  granted  by  this  court  on  the  day 

of ,  19 — ,  directing  it  to  forthwith  execute  an  assign- 
ment and  transfer  to  defendant,  W.  G.  R.,  of  the  judgment 

of  foreclosure  and  sale  granted  herein  on  the  day 

of  ,  19 — ,  and  the  bond  and  mortgage  upon  which 

this  foreclosure   action  is   based,   and   said   •  Bank 

of having  duly  applied  to  this  court  for  an  order 

staying  proceedings  pending  the  hearing  and  determination 
of  said  appeal;  and 

Upon  making  said  application,  defendant,  W.  G.  R.,  also 
makes  application  to  this  court  for  an  order  appointing  a 
receiver  of  the  rents,  issues  and  profits  of  the  lands  and  premises 
described  in  the  complaint  and  described  in  the  judgrnent  of 
foreclosure  and  sale  herein,  both  of  said  motions  coming  on 
to  be  heard  together,  by  consent; 

After  reading  the  affidavit  of  D.  C.  R.,  verified  the 

(Jay  of  ,  19—,  the  judgment  of  foreclosure  and  sale 

1  From  Howard  v.  Bobbins,  170  N.  Y.  498,  in  which  a  receiver  was  held 
properly  appointed,  for  "the  ground  rent  and  taxes  were  in  arrears  and 
the  security  doubtful." 
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herein,  all  affidavits,  reports,  notices  and  papers  in  the  judg- 
ment roll,  all  affidavits  read  on  the  motion  for  the  order  com- 
pelling    Bank  of  to  assign  said  juc^ment 

of  foreclosure,  and  the  order  granted  thereon,  on  the 

day  of ,  19 — -,  directing  the Bank  of 

to  assign  the  same  to  the  defendant,  W.  G.  R.,  and 

After  hearing  W.  L.  M.,  of  coimsel  for  W.  G.  R.,  in  favor 

of  such  motion,  and  L.  L.  L.,  Jr.,  of  counsel  for  the 

Bank  of ■ — ,  N.  Y.,  opposed; 

It  is  ordered,  that  N.  R.  of  the  City  of ,  N.  Y., 

be,  and  he  is  hereby,  appointed  receiver  of  the  rents,  issues, 
income  and  profits  of  the  leasehold  lands  and  premises  men- 
tioned and  described  in  the  judgment  of  foreclosure  and 
sale  and  in  the  complaint  herein. 

It  is  further  Ordered,  that  such  receiver  shall  take  posses- 
sion of  the  rents,  incomes,  issues  and  profits  of  said  property 
and  may  hereafter  apply  the  same  towards  the  payment  of 
current  taxes  and  assessments  hereafter  maturing,  and  also 
in  payment  of  the  ground  rent  to  the  Estate,  ac- 
cruing hereafter  on  the  first  days  of  July  and  January,  so 
far  as  the  same  are  apphcable,  without  the  further  order  of 
the  court. 

Sir: — Please  take  notice  of  an  order  in  the  within  entitled 
action,  of  which  the  annexed  is  a  copy,  this  day  entered  in 
the  office  of  the  clerk  of  the  County  of . 

Dated,  etc. 


Form  No.  659. 

Order  Appointing  Receiver  and  Giving  Him  Authority  to 
Operate  a  Railroad.' 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

A  motion  on  behalf  of  the  plaintiff  in  this  cause  having 
been  made  to  amend  the  summons  herein  and  make  new 
parties  defendant,  and  for  leave  to  file  an  amended  and  sup- 
plemental complaint;  and  also  for  the  appointment  of  a  receiver 
of  the  property  and  franchise  of  the  E.  R.,  according  to  the 
statute  in  such  case  made  and  provided,  as  it  is  alleged;  and 

1  From  Herring  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  105  N.  Y.  340. 
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also  for  an  injunction,  as  by  the  motion  papers  herein  will 
fully  and  at  large  appear,  and  the  said  motion  now  coming 
on  to  be  heard,  and  W.  M.  B.,  Esq.-,  as  counsel  for  the  People 
in  this  behalf,  duly  delegated  by  the  Attorney  General,  ap- 
pearing and  moving  for  and  on  behalf  of  the  People;  the  de- 
fendant, the  E.  R.  Co.,  as  well  as  the  other  defendants  who 
have  been  served  and  have  appeared  in  action  having  by 
S.  B.  L.  &  MacF.,  their  attorneys  in  this  action,  expressly 
waived  any  and  all  objection  for  want  of  notice  and  having 
admitted  due  and  legal  notice  and  service  of  the  motion 
papers  herein. 

Now  therefore,  on  the  proposed  amended  summons  and 
proposed  amended  and  supplemental  complaint  herein  duly 
verified,  and  on  the  affidavit  of  the  said  W.  M.  B.,  and  on 
motion  of  the  said  W.  M.  B.,  of  counsel  for  the  plaintiff,  and 
after  hearing  W.  M.  MacF.,  on  behalf  of  the  said  E.  R.  Co., 
and  the  aforesaid  other  defendants,  and  due  deliberation 
having  been  had,  it  is  ordered 

1.  That  the  simimons  in  this  action  be,  and  the  same  is 
hereby,  amended  as  prayed  for. 

2.  That  leave  be  granted  and  leave  is  hereby  granted  to 
file  the  proposed  amended  and  supplemental  complaint  in 
this  action  as  prayed  for,  and  the  said  summons  being  so 
amended,  and  the  supplemental  complaint  having  been 
duly  filed,  it  is  further  ordered,  that  H.  J.  H.,  now  the 
President  of  the  E.  R.  Co.,  be  and  he  is  hereby  appointed 
receiver  of  all  and  singular  the  property  and  franchises 
of  the  said  defendant  the  E.  R.  Co.,  mentioned  and  described 
in  the  complaint  in  this  action,  and  all  and  singular  the  ap- 
purtenances in  anywise  thereto  appertaining,  and  of  all  records, 
books,  papers  and  accounts  of  the  said  company  in  anywise 
appertaining  to  the  business  thereof,  and  necessary  to  enable 
him  properly  and  efficiently  to  perform  the  duties  imposed 
upon  him  by  this  order. 

That  he  give  a  bond  for  the  faithful  performance  of  his 

duties  as  receiver  in  the  premises  in  the  sum  of  

dollars,  with  sureties  to  be  approved  as  to  form  and  suffi- 
ciency by  one  of  the  Justices  of  this  Court,  and  that  on  the 
filing  of  such  bond  he  enter  forthwith  upon  the  performance 
of  his  duties  as  receiver. 

And  it  is  further  ordered:' 
Vol.  11—18 
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1.  As  soon  as  may  be  after  he  shall  have  entered  upon  the 
performance  of  his  duties,  the  said  receiver  shall  make  a;nd 
file  with  the  Clerk  of  this  Court  a  true,  full  and  complete 
inventory  of  all  and  singular  the  property  of  said  compa,ny, 
real  and  personal  and  mixed,  of  all  which  he  is  appointed 
receiver. 

2.  The  said  receiver  shall  continue  the  operation  of  the 
said  road  in  the  ordinary  and  usual  course  as  the  same  is  now 
operated  in  the  common  carriage  of  freight  and  passengers, 
having  due  regard  to  the  pubHc  interest  and  the  accommoda- 
tion of  the  pubhc,  and  keeping  the  premises  and  property, 
both  real  and  personal,  in  good  condition  and  repair,  to  the 
end  that  the  said  road  may  be  efficiently  operated  with  safety 
and  convenience  to  the  pubhc.  To  the  same  end  he  shall  from 
time  to  time  employ  and  discharge  all  needful  laborers,  ser- 
vants and  agents,  and  purchase  and  pay  for  aU  such  need- 
ful material  and  supphes  as  may  seem  to  him  to  be  necessary 
and  proper  in  the  exercise  of  a  sound  discretion,  /with  leave 
to  apply  to  the  court  from  time  to  time  as  he  may  be  ad- 
vised for  directions  in  the  premises.  He  shall  settle  and 
adjust  according  to  usage  and  the  usual  course  of  business, 
all  outstanding  traffic  balances  with  other  railroads  and 
hke  balances  from  time  to  time  as  may  arise. 

And  the  said  company  and  each  and  all  the  officers  and 
agents  thereof,  are  also  strictly  commanded  and  enjoined 
to  dehver  up  and  render  to  the  said  receiver  when  he  shall 
have  become  quaUfied  according  to  the  terms  of  this  order 
to  enter  upon  his  duties  as  receiver,  all  and  singular  the 
premises  whereof  he  is  hereby  appointed  receiver;  and  it  is 
further  ordered  that  each  of  the  said  defendants,  trustees 
respectively  of  the  mortgages  referred  to  in  the  complaint 
in  this  action,  be  and  they  hereby  are  severally  and  respectively 
restrained  and  enjoined  from  commencing  or  prosecuting  or 
causing  or  permitting  to  be  commenced  or  prosecuted,  any 
action  against  the  said  company,  or  in  anywise  affecting 
the  property  thereof,  and  from  in  anywise  interfering  with 
the  said  company  or  the  property  thereof  as  such  trustees 
without  the  further  order  of  tins  court. 

And  he  shall  have  power  to  make  all  usual,  necessary  and 
proper  arrangements  for  the  interchange  of  business  in  the 
way  of  traffic  arrangements,  and  he  shall  have  power  generally 
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to  do  and  perform  all  things  usual  and  proper  according  to 
the  rules  and  usages  of  good  railroad  management,  to  in- 
crease the  business  of  the  said  road,  and  promote  the  con- 
venience of  the  public. 

He  shall  have  power  to  prosecute  and  defend,  without  the 
further  order  of  this  court,  all  existing  actions  by  or  against 
said  company,  and  to  pay  and  defray  the  usual  and  ordinary 
expenses  incident  thereto.  He  shall  have  power  to  commence 
and  prosecute  any  actions  which  in  the  usual  course  of  busi- 
ness he  may  deem  it  proper  and  necessary  to  commence 
hereafter,  either  in  the  name  of  the  said  company  or  in  his 
own  name  as  such  receiver,  as  he  may  be  advised.  He 
shall  have  full  power  to  defend  any  and  all  suits  that  may 
hereafter  be  brought  against  the  said  company,  or  against 
himself  as  such  receiver  by  the  permission  of  this  court, 
and  to  defray  the  necessary  and  proper  expense  of  such  prose- 
cution and  defenses.  He  shall  do  whatever  may  be  needful 
to  maintain  and  preserve  the  corporate  organization  and 
franchises  of  the  said  company  till  final  judgment  in  this  ac- 
tion, and  to  defray  the  necessary  and  proper  expenses  incident 
thereto,  and  in  all  singular  the  premises  he  shall  be  subject 
to  such  orders  and  directions  as  this  court  may  from  time  to 
time  make;  and  he  is  authorized  to  apply,  from  time  to  time, 
for  such  orders  and  directions  as  he  may  be  advised. 

3.  As  soon  as  may  reasonably  be  done,  after  he  shall  have 
entered  upon  the  performance  of  his  duties,  the  said  receiver 
shall  pay  and  discharge  all  debts  due  from  the  said  company 
to  laborers,  servants,  agents  and  employees  of  all  kinds  for 
services  rendered  ,in  and  about  tlie  conduct  and  management 
of  its  lawful  business.  Such  payments  shall  not  embrace 
debts  due  for  more  than  four  months  prior  to  the  entry  of 
tliis  order,  without  the  further  order  of  this  court  in  the  prem- 
ises. 

4.  He  shall  in  like  manner  ascertain  the  amount  due  by 
said  company,  and  unpaid,  for  current  materials  and  supplies 
purchased  for  the  use  and  operation  of  the  railroads  of  the 
said  company  within  four  months  prior  to  the  entry  of  this 
order,  and  he  shall  pay  the  amount  found  to  be  justly  due, 
but  he  shall  not  have  power  to  pay  such  debts  of  longer  stand- 
ing without  the  further  order  of  this  court. 

5.  He  shall  have  power  to  redeem  any  and  all  securities 
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of  the  company  now  pledged  as  security  on  loans  of  money, 
and  if  needful  shall  have  power  to  borrow  money  for  tMs 
purpose,  and  he  shall  also  have  power  to  borrow  money  if 
needful  in  his  judgment,  in  order  to  comply  with  the  direc- 
tions contained  in  the  third  and  fourth  paragraphs  of  this 
order,  and  so  far  as  may  be  needful  to  pay  for  current  ne- 
cessities for  labor  and  supplies,  but  for  no  other  purpose 
without  the  order  of  this  court. 

6.  The  said  receiver  shall  keep  a  true,  full  and  particular 
account  of  all  his  acts  and  doings  as  such  of  all  the  property, 
rents,  revenues  and  incomes,  and  of  all  his  payments  and 
disbursements  in  the  performance  of  the  duties  imposed  by 
this  order.  And  he  shall,  once  in  every  three  months,  and 
oftener,  if  required,  render  to  this  court  and  file  with  the 
clerk  thereof,  a  true,  full,  particular  accoimt  of  all  his  re- 
ceipts and  disbursements  in  the  premises.  He  shall  keep 
all  balances  of  moneys  in  his  hands  on  deposit  in  some  bank 
of  approved  credit,  subject  to  his  order,  and  he  shall  not  pay 
out,  but  safely  keep,  subject  to  the  further  order  of  this  court, 
all  such  moneys,  except  in  so  far  as  payment  and  disburse- 
ments are  authorized  by  the  terms  of  this  order.  The  prem- 
ises considered,  it  is  further  ordered,  that  the  said  defendant. 
The  E.  R.  Co.,  be,  and  the  said  company  is,  herebj'  commanded 
and  strictly  enjoined  not  to  pay  or  cause  or  permit  to  be 
paid  any  interest  upon  any  of  the  mortgage  bonds  of  the  said 
company  imtil  the  further  order  of  this  court  in  the  premises. 


Form  No.  660. 

Order  Appointing  Receiver.    Action  to  Sequestrate  the  Property 
of  a  Corporation.^ 

(Code  Civ.  "Pro.  §1793.) 

Ordered,  adjudged  and  decreed  that  the  plaintiffs  herein 
recover  of  the  defendant  herein  the  simi  of dollars, 

1  From  Whitney  v.  N.  Y.  &  Atlantic  R.  Co.,  32  Hun,  164;  in  which  this 
order  was  modified  by  striking  out  the  words  "its  stocks,  bonds  and  fran- 
chises," and  by  restricting  the  appointment  "to  such  property  of  the  cor- 
poration as  has  not  been  incumbered  by  the  mortgage  or  to  the  property 
and  effects  of  the  corporation  subject  to  the  mortgage,  and  the  rights  of 
the  appellant  in  them  under  his  appointment." 
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their  costs  and  disbursements,  and  that  the  stock,  property, 
both  real  and  personal,  rights,  equitable  interests,  things  in 
action,  franchises  and  effects  of  every  kind  and  nature  what- 
soever, be,  and  they  hereby  are  sequestered  as  provided  for 
by  Section  1793  of  the  Code  of  Civil  Procedure,  and  that 
G.   H.   H.,  heretofore  duly  appointed  receiver  pendente  lite 

herein  by  order  duly  entered  herein ,  19 — ,  is  hereby 

continued  as  permanent  receiver  of  the  defendant  herein, 
its  stocks,  bonds,  property,  both  real  and  personal,  rights, 
equitable  interests,  franchises,  contracts,  things  in  action 
and  effects  of  every  kind  and  nature  whatsoever,  with  the 
usual  powers  and  duties  as  such  receiver,  according  to  the 
laws  of  this  state  and  the  practice  of  this  court. 


Form  No.  661. 

Order  Appointing  Receiver.   Action  to  Dissolve  a  Corporation.^ 

On  reading  and  fiUng  the  petition  of  the  Attorney  General 
of  the  State  of  New  York,  and  an  order  to  show  cause  made 
by  this  court  returnable  at  the  Special  Term  thereof,  and 
after  hearing  C.  S.  F.,  Attorney  General,  for  the  motion, 
and  R.  S.,  on  behalf  of  the  said  Insurance  Company,  and 
having  heard  the  proofs  and  allegations  of  the  respective 
parties,  and  it  appearing  to  the  satisfaction  of  this  court 
that  the  assets  and  funds  of  the  said  G.  M.  L.  I.  Co.,  of  the 
City  of ,  are  not  sufficient  to  reinsure  its  outstand- 
ing risks.    It  is  ordered  and  decreed,  that  said  corporation, 

the  G.  M.  L.  I.  Co.,  of  the  City  of ,  be  and  the  same 

is  hereby  dissolved  and  that  a  distribution  of  its  effects  be 
made  in  such  manner  as  this  court  shall  hereafter  direct. 

That  H.  R.  P.,  of ,  be  and  he  is  hereby  appointed 

receiver  of   the  goods,  chattels,  credits  and  effects  of   the 

said  G.  M.  L.  I.  Co.,  of  the  City  of ,  to  wind  up  and 

settle  the  affairs  of  said  corporation;  and  as  such  receiver 

1  From  Matter  of  Guardian  Mnt.  Life  Ins.  Co.,  13  Hun,  115;  aff'd  without 
opinion,  74  N.  Y.  617.  This  appeal  was  on  a  question  as  to  the  transfer 
to  the  receiver  of  securities  held  by  the  Superintendent  of  Insurance,  the 
propriety  of  the  appointment  of  the  receiver  apparently  not  being  ques- 
tioned. 
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that  he  be  and  is  vested  with  and  is  entitled  to  all  the  prop- 
erty, assets,  credits,  and  effects  of  the  said  G.  M.  L.  I.  Co., 

of  the  City  of ,  except  the  securities  deposited  with 

the  Superintendent  of  the  Insurance  Department;  provided, 
however,  that  before  entering  upon  his  duties  under  this  de- 
cree and  exercising  the  powers  herein  to  him  given  the  said 
H.  R.  P.  shall  execute,  duly  acknowledge   and  file,  in  the 

office  of  the  Clerk  of  the  County  of  ,  his  bond  to 

J.  F.  v.,  Clerk  of  the  Coimty  of  ,  as  Clerk  of  the 

Supreme  Court  and  to  his  successors  in  office  and  assigns 

with  two  sufficient  sureties  in  the  penal  sum  of  

dollars,  conditioned  for  the  faithful  execution  and  performance 
of  his  duties  as  such  receiver;  such  bond  to  be  approved, 
as  to  its  sufficiency,  form,  and  manner  of  execution,  by  a 
Justice  of  this  court,  after  due  notice  to  the  Attorney  General 
of  the  time  and  place  when  and  where  said  bond  shall  be  pre- 
sented to  such  Justice. 

That  the  said  receiver  be  at  liberty  to  apply  to  this  court 
upon  the  footing  of  this  decree,  for  such  further  instructions 
and  directions  in  the  premises  as  he  may  be  advised  are 
necessary. 

And  it  is  further  ordered  that  no  application  shall  be  made 
to  any  court,  nor  shall  any  action  of  the  court  be  asked  or 
suffered  by  the  receiver  relative  to  or  in  any  way  connected 
with  the  duties  of  said  receiver,  or   the  funds  or  assets  of 

the  G.  M.  L.  I.  Co.,  of  the  City  of ,  above  mentioned, 

or  their  transfer,  sale  or  delivery,  unless  a  five  days'  notice  of 
such  application  be  first  given  to  the  Attorney  General  of  the 
State  of  New  York. 

J.  S.  L., 
Justice  of  the  Supreme 
,   ,  Court. 


Form  ]Vo.  662. 

Order  Appointing  Receiver.    In  Supplementary  Proceedings. 
(Code  Civ.  Pro.  §  2464. ) 

[Title  of  action.]  I 

An  order  having  been  heretofore  made  by  me  herein  on 
the  day  of  '■ ,  19 — ,  requiring  C.   D.,   the 
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judgment  debtor  [or  otherwise  describe  person],  to  attend  and 
be  examined  concerning  his  property  [or  state  other  require- 
ment of  the  order]  before  me  [or  before  I.  J.,  a  referee  appointed 
for  that  purpose  (or  a  warrant  having  been  heretofore  issued 

by  me  to  the  sheriff  of  county)],  as  prescribed  in 

article  first  of  title  twelfth  of  chapter  seventeenth  of  the  Code 
of  Civil  Procedure,  which  order  [or  warrant]  was  returnable 
to  me,  and  the  said  CD.  having  been  accordingly  examined 
before  me  [or  before  said  referee],  and  at  least  two  days'  notice 
of  this  application  for  an  order  appointing  a  receiver  herein 
having  been  given  to  the  said  C.  D.  personally  [or  I  being 
satisfied  that  said  C.  D.  cannot,  with  reasonable  diligence, 
be  found  within  the  State,  having  dispensed  with  notice  of 
this  application  for  the  appointment  of  a  receiver  herein] 
[or  having  directed  notice  of  this  application  to  be  given 
by  (state  manner  of  service),  and  said  notice  having  been 
given  as  required  by  me],  and  I  having  ascertained  by  the 
oath  of  said  C.  D.,  the  said  judgment  debtor  [or  state  how, 
otherwise],  that  no  action  specified  in  article  first  of  title 
fourth  of  chapter  fifteenth  of  the  Code  of  Civil  Procedure, 
or  special  proceeding  instituted  as  prescribed  in  article  first 
of  title  twelfth  of  chapter  seventeenth  of  the  Code  of  Civil 
Procedure,  is  pending  against  said  judgment  debtor  [or  state 
that  an  action  or  proceeding,  describing  it,  has  been  commenced, 
and  whether  or  not  a  receiver  has  been  appointed  therein,  and 
that  due  notice  has  been  given  of  the  application  to  the  judgment 
creditor  prosecuting  said  action  or  proceeding,  in  such  manner 
as  directed  by  (me)]: 

Now,  therefore,  I  do  hereby,  upon  the  application  of  F.  C, 
attorney  for  said  A.  B.,  and  after  hearing,  etc.,  and  on  read- 
ing [name  opposing  papers  (or  no  one  appearing  to  oppose)], 

appoint  C.  H.,  of  '■ — ,  receiver  of  the  property  of  the 

said  C.  D.,  the  judgment  debtor  herein  [or  do  hereby  extend 

the  receivership  of  said  to  this  proceeding],  upon 

the  said  receiver  executing,  acknowledging  and  filing  with 
the  clerk  of  this  court,  a  bond  in  the  form  required  by  law  to 

the  people  of  this  State,  in  the  penalty  of dollars, 

with  two  sufficient  sureties,  to  be  approved  as  to  its  form  and 
manner  of  execution  by  [a]  judge  of  this  court  [or  by  me], 
conditioned  for  the  faithful  discharge  of  his  duties  as  such 
receiver. 
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[And  I  do  hereby  order  and  direct  the  said  C.  D.,  the  judg- 
ment debtor  herein,  to  execute,  acknowledge  and  deliver  to 
the  said  receiver,  a  good  and  sufficient  deed  and  conveyance 
of  all  his  real  estate,  wheresoever  situated.] 

And  I  do  hereby  further  order,  that  there  be  allowed  to 

A.  B.,  the  judgment  creditor  herein,  the  sum  of  

dollars  as  costs,  and  I  hereby  direct  the  pa3mient  thereof  by 
said  receiver  out  pi  any  money  which  has  come  or  may  come 
into  his  hands  as  such  receiver  [or  by  the  said  C.  D.,  within 

days  after  the  service  upon  him  of  a  certified  copy 

of  this  order,  and  a  demand  by  the  said  A.  B.,  or  his  duly 
authorized  attorney,  for  the  payment  thereof]. 

And  it  appearing  by  the  affidavit  of ,  dated,  etc., 

that  sufficient  grounds  exist  therefor,  I  do  hereby  enjoin,  etc. 


Form  No.  663. 

Order  for  the  Appointment  of  a  Receiver  of  a  Judgment  Debtor's 
Property.    In  Supplementary  Proceedings.    Another  Form.* 

(Code  Civ.  Pro.  §2464.) 

aty  Court  of  the  City  of  New  York. 

[Title  of  action.] 

Supplementary  proceedings  having  been  instituted  upon 
the  judgment  in  this  action  against  L.  M.,  the  judgment 
debtor  in  the  above-entitled  action,  by  an  order  heretofore 
made  by  me,  and  the  said  L.  M.  having  been  examined  therein 
on  oath  concerning  his  property  in  pursuance  of  said  order, 
now  on  filing  the  affidavit  and  order  of  examination  herein 
and  the  evidence  taken  therein,  on  motion  of  J.  A.  A.,  of 
counsel  for  the  plaintiff,  made  at  the  close  of  said  examination, 
I  hereby  order  that  G.  M.  B.,  be  and  he  hereby  is  appointed 
receiver  of  all  the  debts,  property,  equitable  interest,  rights 
and  things  in  action  of  the  said  L.  M.,  judgment  debtor;  that 
such  receiver,  before  he  enter  upon  the  execution  of  his  said 
trust,  execute  to  the  people  of  the  State  of  New  York,  a  bond, 
with  sufficient  sureties,  to  be  approved  by  me,  in  a  penalty 

1  From  Boynton  v.  Sprague,  100  App.  Div.  443;  91  Supp.  839;  in  which 
the  appeal  was  on  a  judgment  obtained  by  the  receiver,  the  propriety  of 
his  appointment  apparently  not  being  questioned. 
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of  doUaors,  conditioned  that  he  will  faithfully  dis- 
charge the  duties  of  such  trust,  and  file  the  said  bond  with 
the  Clerk  of  the  County  of  New  York,^  and  that  the  said 
receiver,  upon  fiUng  such  a  bond,  be  invested  with  all  rights 
and  powers  of  receivers  according  to  law.  And  I  also  order 
that  the  plaintiff  recover dollars  costs,  in  these  pro- 
ceedings, to  be  paid  to  him  out  of  any  money  which  has  come, 
or  may  come,  to  the  hands  of  the  receiver. 
Dated , ,  19—. 


L.  J.  C, 

J. 


Form  No.  664. 


Order  Amending,  Nunc  Pro  Tunc,  as  to  Place  of  Filing  Bond,  an 
Order  for  the  Appointment  of  a  Beceiver  in  Supplementary 
Proceedings-^ 

(Code  Civ.  Pro.  §§2464,  816,  723.) 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

An  order  having  heretofore  been  duly  entered  herein  signed 

by  the  undersigned  and  dated  on  or  about  the day 

of ,  19 — ,  appointing  G.  M.  B.  receiver  of  the  prop- 
erty of  L.  M.,  the  above-named  judgment  debtor,  and  a  pro- 
vision having  been  inadvertently  and  erroneously  inserted 
in  said  order  directing  the  bond  required  to  be  given  by  the 
said  receiver  to  be  filed  with  the  Clerk  of  the  County  of  New 
York;  and  the  said  receiver  having  filed  a  proper  bond  with 
the  Clerk  of  the  City  Court  of  the  City  of  New  York,  in  ac- 
cordance with  Section  816  of  the  Code  of  Civil  Procedure 
and  with  the  established  practice  and  procedure  of  this  court, 
and  no  special  circumstances  existing  herein  requiring  the 
filing  of  said  bond  with  the  Clerk  of  the  County  of  New  York. 

Upon  reading  and  filing  the  annexed  consent  of  L.  M., 
the  judgment  debtor,  and  upon  all  the  pages,  pleadings  and 
proceedings  heretofore  had  herein,  it  is 

1  Amended,  nunc  pro  tunc,  to  read  "Clerk  of  the  City  Court  of  the  City 
of  New  York."  See  Form  No.  664,  p.  1153.  This  amendment  was  upheld 
in  Boynton  v.  Sprague,  100  App.  Div.  443;  91  Supp.  839. 

2  From  Boynton  v.  Sprague,  100  App.  Div.  443;  91  Supp.  839;  in  which 
this  amendment,  under  Code  Civ.  Pro.  §  723,  was  upheld. 
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Upon  motion  of  J.  A.  A.,  the  attorney  for  the  judgment 
creditor, 

Ordered,  that  the  said  order  appointing  the  said  receiver 
be  and  the  same  is  hereby  modified  and  amended  nunc  pro 
tunc  by  striking  out  therefrom  the  provision  that  the  bond 
of  said  receiver  be  filed  with  the  Clerk  of  the  County  of  New 
York,  and  inserting  therein  instead  a  provision  that  the  said 
bond  be  filed  with  the  Clerk  of  the  City  Court  of  the  City  of 
New  York  without  prejudice  to  any  proceeding  or  order 
heretofore  had  or  made  herein. 

Dated  City  of  New  York, ,  19—. 

L.  J.  C, 

J.  C.  C. 


Form  No.  665, 

Order  of  Reference  to  Appoint  a  Receiver. 

(Code  Civ.  Pro.  §§  YIS,  827.) 

As  in  Form  No.  653  to  [*],  and  thence  as  follows:  Hereby 

ordered,  that  it  be  referred  to  A.  Y.,  Esq.,  of  ,  to 

appoint  a  receiver  of  all  the  partnership  property  of  the  late 
firm  of  A.  B.  &  Co.  [or  other  property,  describing  it],  and  that 
the  said  referee  take  from  such  receiver  security  for  the  faith- 
ful discharge  of  his  duties  as  receiver,  to  wit:  a  bond,  in  a  sum 
to  be  fixed  by  said  referee,  with  two  or  more  sufficient  sureties 
to  be  approved  by  [a]  judge  of  this  court,  and  file  the  same 
with  the  clerk  of  this  court  [or  of  the  county  of ]. 

And  it  is  further  ordered,  that  upon  the  filing  of  such  se- 
curity and  of  the  said  referee's  report,  such  receiver  shall 
be  vested  with  the  usual  rights  and  powers  of  receivers  under 
this  court  [add  any  special  powers  that  may  be  necessary],  and 
that  thereupon  the  defendant,  CD.,  deliver  to  said  receiver 
all  the  partnership  property  of  the  late  firm  of  A.  B.  &  Co., 
[or  other  property,  describing  it],  upon  his  demand. 
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Form  IVo.  666, 

Summons  to  Attend  Reference  for  Appointment  of  Receiver. 
(Code  Civ.  Pro.  §§713,  827.) 

[Title  of  action.] 
To  E.  F.,  Esq.,  Defendant's  Attorney  [or  to  C.  D.,  Defendant]. 

You  are  hereby  required  to  attend  before  the  undersigned, 

the  referee  appointed  by  the  Court,  to  appoint  a 

receiver  in  this  action,  at  his  office.  No. street, 

in  the  city  of ,  on  the day  of next, 

at  o'clock  in  the  noon,  when  said  referee 

will  receive  proposals  for  a  receiver  under  the  order  of  court, 

dated ,  19 — ,  a  copy  of  which  has  been  served  upon 

you;  [if  addressed  to  the  defendant  in  a  creditor's  suit,  add,  when 
necessary:  The  personal  attendance  of  the  defendant,  C.  D., 
is  reqmred  for  the  purpose  of  examination.] 

Dated ,  19—. 

A.  Y.,  Referee. 

F.  J.,  Plaintiff's  Attorney. 
[Office  address.] 


Form  No.  667. 

Proposal  of  Names  to  Referee. 
(Code  Civ.  Pro.  §§  713,  827.) 

[Title  of  action.] 

For  receiver   of   the  estate  [or  partnership  property;   or 
rents  and  profits  of  the  estate  {or  property)],  mentioned  in 

the  order  of  this  court,  dated  on  the day  of , 

19 — ,  the  above-named  plaintiff  [or  defendant]  proposes  N.  T., 

of  No. street,  in  the  city  of ,  counsellor 

at  law,  and  the  said  N.  T.  offers  I.  J.,  of ,  and  K.  L., 

of ,  as  his  sureties. 

Dated ,  19—. 

E.  F.,  Plaintiff's  Attorney. 
[Office  address.] 
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Form  No.  668. 

Referee's  Report  of  Appointment  of  Receiver. 
(Code  Civ.  Pro.  §§  713,  827.) 

[Title  of  action.] 
To  the Court: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  day  of  ,  19 — , 

whereby  it  was  referred  to  the  undersigned  to  appoint  a  re- 
ceiver of  all  the  partnership  property  of  the  late  firm  of  A.  B. 
&  Co.  [or  other  property,  describing  it],  and  to  take  from  such 
receiver  proper  security,  I,  J.  L.,  the  referee  named  in  said 
order,  respectfully  report,  that  I  have  been  attended  on  said 
reference  by  the  attorneys  and  counsel  of  the  plaintiff  [or 
both  (or  all)  the  parties  to  this  action],  and  thereupon  pro- 
ceeded with  the  matters  so  referred. 

That  N.  F.,  of ,  was  proposed  on  the  part  of  the 

[plaintiff]  as  such  receiver;  and  that  no  objection  being  made 
to  his  appointment  [and  no  person  proposed  by  the  defendant], 
and  the  said  N.  F.  appearing  to  me  to  be  a  fit  and  proper 
person  for  such  trust,  I  have  appointed  him  receiver  as  afore- 
said. 

That  the  said  N.  F.  offered  as  sureties  I.  J.,  of , 

and  K.  L.,  of ,  and  being  satisfied  by  their  affidavits 

[and  other  proofs]  that  they  were  each  of  them  worth  the 

sum  of dollars,  over  and  above  all  their  liabilities, 

I  approved  of  them  as  such  sureties. 

That  the  said  N.  F.,  I.  J.  and  K.  L.,  thereupon,  jointly 
and  severally,  executed,  and  duly  acknowledged,  a  bond,  in 
the  form  required  by  law,  to  the  people  of  this  State,  in  the 

penalty   of   dollars,    conditioned   for    the   faithful 

discharge  of  his  duties  as  receiver  aforesaid. 

That  I  have  caused  the  said  bond,  with  my  approval  in- 
dorsed thereon,  and  the  affidavits  of  justification  of  said 
sureties,  to  be  filed  with  the  clerk  of  the  county  of . 

AU  of  which  is  respectively  submitted. 

Dated  \   19—. 

I.  L.,  Referee. 
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Form  No.  669. 

Order  Confirming  Report  Made  by  Referee  and  Appointing 

Receiver. 

(Code  Civ.  Pro.  §§713,  827.) 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

On  reading  and  filing  the  report  of  I.  L.,  a  referee  appointed 
by  the  court,  on  the day  of ,  19 — ,  to  re- 
port the  name  of  a  suitable  person  for  receiver,  in  this  action, 
and  what  security  should  be  required,  and  on  motion  of  E.  F., 
counsel  for  the  plaintiff,  and  after  hearing  A.  P.,  counsel 
for  the  defendant: 

Ordered,  that  the  said  report  be  confirmed;  and  that 
N.  F.,  of  ,  be  appointed  receiver  of  all  the  copart- 
nership property  of  the  late  firm  of  A.  B.  &  Co.,  [or  other 
property,  designating  it],  and  that  I.  J.  and  K.  L.,  the  sureties 
named  in  said  report,  be  approved  as  sureties  for  the  said 
receiver;  and  that  the  bond  heretofore  approved  by  the  said 

referee  be  filed  with  the  clerk  of  the  county  of ,  and 

that  the  appointment  of  the  said  receiver  shall  date  from  the 
time  of  the  filing  of  such  bond: 

And  it  is  further  ordered,  that  the  said  receiver  shall  be 
vested  with  the  usual  powers  and  rights,  and  be  subject  to 
the  usual  liabihties  of  receivers  of  this  court.  [Add  any  special 
directions  that  may  be  necessary.] 


Form  ]Vo.  670. 

Order  That  a  Receiver  be  Appointed,  and  for  a  Reference  to 
Nominate  a  Suitable  Person  as  Such  Receiver. 

(Code  Civ.  Pro.  §§713,  827.) 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

On  reading  and  filing  (reciting  motion  papers),  with  proof 

of  due  service  on  A.  B.,  Esq.,  attorney  for ,  of  copies 

thereof  and  of  notice  of  this  motion,  and  on  reading  and  fihng 
(specify  any  opposing  paper),  and  after  hearing  E.   F.,   of 


1158      Bradbury's  Lansing's  forms  and  practice. 

The  Order  and  Proceedings  to  Execute  It. 

counsel  for  ,  and  G.   H.,  of  counsel  for  - 


(or  no  one  appearing  to  oppose)  it  is  ordered,  that  a  receiver 
be  appointed  of  all  the  partnership  property  of  the  late  firm 
of  A.  B.  &  Co.  [or  other  property,  describing  it];  and  it  is  further 

ordered,  that  it  be  referred  to  I.  L.,  Esq.,  of  ,  to 

report  the  name  of  a  suitable  person  to  be  appointed  such 
receiver,  and  to  report  the  names  of  the  sureties  offered  by 
him,  with  the  amount  for  which  they  should  become  liable, 
and  their  responsibility  for  the  same. 


Form  No.  671. 

Order  of  Reference  to  Appoint  a  Receiver  in  a  Creditor's  Suit. 
(Code  Civ.  Pro.  §713.) 

After  recitals. — Ordered,  that  it  be  referred  to  I.  L.,  Esq., 

of ,  to  appoint  a  receiver  of  the  estate  and  property, 

real  and  personal,  things  in  action,  debts,  equitable  interests 
and  other  effects  of  the  said  defendant,  C.  D.,  and  which 
belonged  to  him,  or  were  held  in  trust  for  him  at  *  the  time 
of  commencing  this  action,  or  in  which  he  had  any  beneficial 
interest,  except  such  property  as  is,  by  law,  exempt  from 
execution,  and  also  except  where  such  trust  has  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from,  some 
person  other  than  the  said  defendant;  [if  there  be  property 
which  the  plaintiff  seeks  to  subject  to  his  execution,  after  re- 
moving incumbrances,  add:  And  of  the  property  hereinafter 
described,  and  the  rents,  issues,  income  and  profits  thereof, 
to  wit  {describing  property)]. 

And  it  is  further  ordered,  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 

to  wit:  a  bond  in  the  sum  of  dollars,  with  two  or 

more  sufficient  sureties,  to  be  approved  by  said  referee,  and 
file  the  same  with  the  clerk  of  this  court  [or  of  the  county 
of  —-]. 

And  it  is  further  ordered,  that,  upon  the  filing  of  such 
security  and  of  the  said  referee's  report,  such  receiver  shall 
be  vested  with  the  usual  rights  and  powers  of  receivers  tmder 
this  court;  and  the  said  defendant,  C.  D.,  is  hereby  ordered 
to  appear  before  the  said  referee,  and  assign,  convey,  transfer 
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and  deliver  over  to  such  receiver  [*],  on  oath,  and  under  the 
direction  of  the  said  referee,  the  estate,  property,  choses  in 
action  and  effects  as  to  which  such  receiver  is  appointed  as 
aforesaid,  with  all  the  vouchers  and  papers  relating  thereto, 
as  well  as,  from  time  to  time,  to  produce  such  books  and 
papers  and  submit  to  such  examination,  as  the  said  referee 
shall  direct,  in  relation  to  the  property  or  effects  which  he  is 
directed  to  assign  or  deliver  over;  and  also  that  said  C.  D. 
execute  and  deliver  to  said  receiver  [under  the  direction  of 
said  referee]  a  general  assignment  of  such  property  and  effects; 
and  also  [if  there  be  real  estate  sought  to  he  reached]  execute, 
acknowledge  and  deliver  to  said  receiver  [under  the  direction 
of  said  referee],  a  conveyance  and  assignment  of  the  real 
estate  mentioned  in  said  complaint,  and  of  the  rents,  issues 
and  profits  thereof;  and  that  the  plaintiff  be  at  liberty  to 
examine  witnesses  before  the  said  referee  in  relation  to  the 
real  estate,  leasehold,  chattels  real  and  personal  and  equitable 
interests,  things  in  action  and  effects  of  the  said  defendant, 
C.  D.;  and  also  as  to  any  matter  charged  in  the  said  com- 
plaint and  not  admitted  by  the  said  defendant,  on  such  ex- 
amination, so  far  as  necessary  to  carry  out  this  order;  and  it 
is  also  ordered,  that  the  receiver,  when  so  appointed,  shall 
have  general  power  and  authority  to  sue  for,  and  collect, 
any  of  the  debts,  demands  and  rents  belonging  to  the  said 
defendant,  C.  D.,  which  may  be  transferred  to  him,  and  to 
compromise  and  settle  such  as  are  unsafe,  or  of  a  doubtful 
character;  [he  may  also  sue,  in  the  name  of  the  defendant, 
where  it  is  necessary  or  proper  so  to  do] ;  but  the  said  Receiver 
will  not,  in  his  accounts,  be  allowed  for  the  costs  of  any  suit 
brought  by  him  against  an  insolvent  from  whom  he  is  unable 
to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the 
funds  in  his  hands. 

And  the  tenants  of  such  real  estate  of  the  debtor,  C.  D., 
as  may  also  be  assigned  or  transferred  to  the  said  receiver, 
are  to  attorn  to  such  receiver;  or  the  receiver  may,  when 
necessary,  apply  for  an  order  that  any  of  such  tenants  attorn 
and  pay  rents  to  him;  and  such  receiver  is  hereby  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  of 
any  such  real  estate,  for  a  term  not  exceeding  [one  year]. 

It  is  also  hereby  made  the  duty  of  the  said  receiver,  without 
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any  unreasonable  delay,  to  convert  all  the  personal  estate 
and  effects  which  may  be  assigned  or  dehvered  over  to  him 
into  money;  but  he  is  not  to  sell  any  real  estate,  without 
the  special  order  of  the  court,  although  he  may  sell  desperate 
debts  and  other  doubtful  claims  to  personal  property,  by 
pubhc  auction,  giving  at  least  ten  days'  pubUc  notice  of  the 
time  and  place  of  such  sale. 

Before  making  such  appointment,  said  referee  shall  ascertain 
whether  a  receiver  be  already  appointed  of  the  estate  and 
effects  of  the  said  defendant;  and  if  there  should  be,  and  if 
the  referee  appoints  him  to  be  the  receiver  in  this  action  also, 
then  all  the  rights  and  powers  herein  provided  shall  attach 
to  such  present  receiver.^ 


Art.  VI.  vacating  the  order.^ 

FORMS. 

NO.  PAGE. 

673.  Order  to  show  cause  why  order  appointing  receiver  should  not  be 

vacated 1163. 

674.  Order  vacating  an  order  appointing  a  receiver 1164. 

675.  Affidavit,  on  motion  by  owner  of  equity  of  redemption,  to  va- 

cate order  appointing  receiver  in  foreclosure 1164. 

1.  On  what  papers  founded — ^The  motion  to  vacate 
the  appointment  of  a  receiver  may  be  made  either  on  the 
original,  or  on  new,  papers.' 

iThe  direction  for  the  delivery  of  the  property  to  the  receiver,  is  not 
necessary  to  complete  the  title  of  the  receiver  to  the  property,  but  is  neces- 
sary to  uphold  a  proceeding  to  punish  a  party  for  a  contempt,  in  refusing  to 
deliver  over  the  property  to  the  receiver.  McKelsey  v.  Lewis,  3  Abb. 
N.  C.  62. 

2  The  cases  in  which  the  propriety  of  vacating  an  order  appointing  a 
receiver  is  htigated  are  few,  compared  with  similar  cases  with  regard  to 
other  provisional  remedies,  for  the  reason  that  the  order  appointing  a 
receiver  is  generally  made  on  notice,  and  the  remedy  is  by  appeal  rather 
than  a  motion  to  vacate. 

3  In  general,  the  procedure  is  similar  to  that  in  attachment  and  arrest. 
See  pp.  715  et  seq.,  and  pp.  830  et  seq.,  Vol.  I.  However,  there  seems  to  be  no 
adjudication  that  a  motion  may  first  be  made  on  the  original  papers  and 
if  this  be  denied  that  a  new  motion  may  be  made  without  leave,  on  affi- 
davits, as  is  the  case  in  attachment  and  arrest.     See  Vol.  I,  pp.  831,  832. 
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2.  The  receiver  must  hare  notice  of  the  motion  to  va- 
cate his  appointment.  Bruns  v.  Stewart  Mfg.  Co.,  31  Hun,, 
195.  If  the  court,  on  an  order  to  show  cause  to  vacate  the 
appointment,  on  the  ground  that  the  moving  party  had 
previously  been  appointed  receiver  and  had  begun  the  dis- 
charge of  his  duties,  denies  this  motion,  but  makes  an  order 
substituting  a  certain  person  for  the  receiver  sought  to  be 
ousted,  this  order  will  be  reversed.  Id.  In  a  case  in  which 
it  appeared  from  the  papers  that  sufficient  ground  existed 
for  the  removal  upon  proper  circumstances,  the  court  never- 
theless reversed  the  order  of  removal,  on  the  ground  that 
proper  notice  of  the  appHcation  for  the  removal  had  not  been 
given,  nor  an  opportunity  to  be  heard  in  opposition.  Camp- 
bell V.  Spratt,  5  Week.  Dig.  25;  see  also  31  Hun,  197.  The 
vacating  of  an  order  appointing  a  receiver  of  a  corporation, 
in  sequestration  proceedings,  was  asked  on  the  groimd  that 
motion  papers  were  served  irregularly  upon  the  attorney 
general;  the  order  of  appointment  was  thereupon  opened, 
and  a  day  set  for  a  hearing;  on  the  hearing  objection  to  the 
receiver  was  made,  because  he  was  a  director  and  the  treasurer 
of  the  corporation;  Held,  that  the  Order  of  appointment  should 
be  affirmed,  without  prejudice  to  a  direct  application  to  re- 
move the  receiver.  Tovmsend  v.  Oneonta,  C,  etc.,  B.  Co., 
86  App.  Div.  604;  83  Supp.  1034. 

3.  Delay. — A  motion  to  vacate  was  denied  where  the 
ground  set  up  for  vacating  was  that  the  judgment  in  the 
plaintiffs'  favor  had  been  reversed;  Held,  that  as  the  defend- 
ants, for  two  years,  had  let  the  receiver  spend  time  and  money 
for  the  benefit  of  the  estate,  taking  no  steps  to  have  him 
discharged,  they  "now  wiU  not  be  heard  to  insist  that  the  re- 
ceiver shall  not  be  permitted  to  render  an  account  of  his  pro- 
ceedings and  make  such  disposition  of  the  money  in  his  posses- 
sion as  to  the  court  shall  seem  in  accordance  with  law  and 
justice."    Hardt  v.  Levy,  No.  1,  79  Hun,  348;  29  Supp.  373. 

YoL.  11—19 
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4.  Grounds  for  vacating — ^The  appointment,  as  receiver, 
of  a  trustee  of  a  joint-stock  company,  in  an  action  against 
these  trustees  for  an  accoimting,  was  vacated  on  the  report 
of  a  referee  that  the  trustee  was  not  a  proper  person  to  act, 
for,  as  one  of  the  trustees,  he  had  "assisted  in  and  consented 
to  an  improper  and  unauthorized  disposition  of  portions  of 
the  assets  and  property,"  and  therefore  had  rendered  himself 
liable.  Wilson  v.  Barney,  5  Hun,  257.  The  court  vacated 
the  appointment  in  this  case  after  hearing  the  parties,  and 
said  that  it  was  "on  its  face  formal  and  regular,"  but  "still 
the  circumstances  attending  it  are  so  suspicious,  that  I  strongly 
think  it  was  coUusive  and  friendly  to  avoid  the  judgment  in 
this  case."  Id.  The  vacating  order  was  made  at  special 
term  in  Albany,  the  order  set  aside  having  been  made  in 
another  action  in  New  York  County.     Id. 

"Where  receivers  become  hostile,"  it  seems,  "the  court  can 
intervene  to  remove  them  and  appoint  others."  Shirk  v. 
Brookfield,  77  App.  Div.  295;  79  Supp.  225. 

6.  Appeal  from  vacating  order. — ^A  party  aggrieved  by 
an  order  vacating  the  appointment  of  a  receiver  should  appeal 
from  such  order;  he  should  not  attack  it  collaterally,  in  an 
effort  to  enjoin  the  proceedings  provided  for  by  it.  Wilson  v. 
Barney,  5  Hun,  257. 

6.  Removal — The  Attorney  General  may  make  a  motion, 
at  any  time  he  deems  it  is  for  the  best  interest  of  stockholders, 
to  remove  a  receiver  of  any  insolvent  corporation  and  ap- 
point a  receiver  in  his  stead.  L.  1883,  c.  378,  §  7  (3  Cum.  & 
Gil.  Genl.  L.,  p.  3378), 

7.  Discharge.— If  the  actuary,  appointed  by  the  receiver 
of  an  insurance  corporation,  finds  that  the  corporation  has 
sufficient  assets,  and  this  report  is  confirmed  by  the  court, 
the  receiver  shall  be  discharged.  Insurance  Law,  §  77  (L. 
1892,  c.  690,  §  77;  2  Cum.  &  Gil.  Genl.  L.,  p.  1859). 
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Form  No.  673. 

Order  to  Show  Cause  Why  Order  Appointing  Receiver  Should  not 

be  Vacated.' 


Supreme  Court  of  the  State  of  New  York, 
County. 


[Title  of  action.] 

On  the  annexed  affidavit  and  upon  all  the  papers  and 
proceedings  heretofore  had  in  the  above-entitled  action, 
let  the  above-named  plaintiffs,  and  R.  C,  as  receiver,  or 
their  attorneys,  show  cause  at  a  Special  Term,  Part  1,  of  this 
court  to  be  held  in  the  County  Court  House,  in  the  Borough 

of ,  City  of ,  on  the day  of , 

19 — ,  at o'clock  in  the  forenoon  of  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  an  order  should  not 
be  made  vacating  and  setting  aside  the  order  heretofore  and 

on  the  day  of  ,  19 — ,'  granted  out  of  this 

court,  appointing  R.  C.  receiver  of  the  rents,  issues  and 
profits  of  the  premises  described  in  the  complaint  in  the 
above-entitled  action,  and  adjudging  and  decreeing  that  the 
receiver  appointed  in  said  order  and  his  surety  or  sureties 
account  to  D.  M.,  one  of  the  defendants  in  the  above-entitled 
action,  for  all  rents,  issues  and  profits  collected  or  received 
by  him  as  such  receiver  out  of  the  premises  sought  to  be 
foreclosed  in  the  above-entitled  action,  and  more  particularly 
described  in  the  complaint  therein;  and  for  such  other  and 
further  rehef  as  to  the  court  may  seem  just.  Satisfactory 
reasons  appearing  therefor  service  of  these  papers  on  or  about 

the  day  of  ,  19 — ,  shall  be  deemed  good 

and  sufficient  service. 

Dated , ,  19—. 

D.  McA., 
Justice  of  the  Supreme 
Court  of  the  State  of 
New  York. 

1  From  Dazian  v.  Meyer,  66  App.  Div.  575;  73  Supp.  328.  See  note 
p.  1164. 
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Form  No.  674. 

Order  Vacating  an  Order  Appointing  a  Receiver. 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

Upon  reading  the  order  to  show  cause  herein,  dated  the 


day  of  ,  19 — ,  and  upon  reading  (here  specify 

in  detail  all  papers  used  on  the  application)  and 

Upon  hearing  E.  F.,  Esq.,  attorney  for  defendant,  in  sup- 
port of  the  motion  to  vacate  the  order  appointing  a  receiver 
herein,  and  G.  H.,  Esq.,  of  counsel  for  the  plaintiff,  in  op- 
position, and  due  deliberation  having  been  had  thereon,  it 
is,  on  motion  of  E.  F.,  Esq.,  attorney  for  the  defendant, 

Ordered,   that  said  motion  be  and  the  same  hereby  is 

granted,  and  the  order,  dated  the day  of , 

19 — ,  issued  out  of  this  court,  and  appointing  a  receiver  herein, 
be,  and  the  same  hereby  is,  vacated,  set  aside  and  annulled. 

It  is  further  ordered,  that  the  sureties  given  on  obtaining 
the  bond  of  the  receiver  herein  be  released  and  discharged, 
and  that  the  said  bond  be  and  the  same  hereby  is  cancelled. 

It  is  further  ordered,  that  the  defendant  have  $ , 

costs  of  this  motion. 

Enter 

I.  J., 
J. 


Form  No.  675. 

Affidavit,  on  Motion  by  Owner  of  Equity  of  Redemption,  to  Va- 
cate Order  Appointing  Receiver  in  Foreclosure,  Made  With- 
out Notice  to  Such  Owner.' 

[Title  of  action.] 

City  and  County  of ,  ss.: 

D.  M.,  being  duly  sworn,  deposes  and  says,  that  she  is  one 

1  From  Dazian  v.  Meyer,  66  App.  Div.  575;  73  Supp.  328;  in  which  an 
order  had  been  made  appointing  a  receiver  in  foreclosure.  After  the  action 
was  begun  and  the  order  was  made  it  was  discovered  that  the  property- 
had  been  conveyed  to  the  above  affiant  and  she  was  the  owner  of  the  equity 
of  redemption  and  had  not  been  made  a  party  to  the  action.  She  then 
moved  to  vacate  the  order  and  the  plaintiffs  made  a  cross  motion  to  con- 
firm the  appointment.  The  court  below  made  an  order  appointing  the 
same  receiver  and  ordered  him  to  account  to  himself  for  the  money  col- 
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of  the  defendants  in  the  above-entitled  action,  the  supple- 
mental and  amended  summons  and  complaint  in  which  were 
served  on  her  about  the day  of ,  19 — , 

That  the  deponent  is  the  owner  in  fee  of  the  premises  situate 
in  the  City  of  New  York,  Borough  of  Manhattan,  known  as 

Niraiber   Street,    and    which    are    more 

particularly  described  in  the  complaint  in  the  above-entitled 
action,  and  to  which  deponent  begs  leave  to  refer;  that  de- 
ponent has  been  such  owner  in  fee  since  about  the  

day  of  ,  19—. 

That  deponent  has  been  informed  by  Messrs.  W.  Bros., 
her  attorneys  in  this  action,  and  verily  beUeves,  that  on  or 

about  the  day  of  ,   19 — ,   a  motion  was 

made  in  this  court  upon  affidavits,  asking  the  appointment 
of  a  receiver  of  the  rents,  issues  and  profits  of  the  premises 
hereinabove  referred  to,  and  that  said  motion  thereafter 
was  diily  graiiited,  and  one  R.  C.  duly  appointed  and  quahfied 
as  such  receiver.  That  the  said  motion  was  made  before 
the  commencement  of  any  action  against  this  deponent, 
and  was  not  made  in  any  action  in  wMch  this  deponent  was 
a  defendant,  although  she  was  owner  in  fee  of  the  premises 
for  some  time  prior  to  the  making  of  said  motion. 

That  deponent  is  informed  and  verily  believes  that  the 
receiver  heretofore  appointed  by  this  court  has  been  and  is 
now  collecting  and  receiving  the  rents,  issues  and  profits  of 
said  premises. 

That  the  first  knowledge  this  deponent  had  that  an  action 
had  been  commenced  to  foreclose  a  mortgage  in  the  premises 
hereinabove  described  was  when  she  was  served  with  the 
simimons  and  complaint.     That  deponent  has  resided  for  the 

past  two  years  and  still  resides  at Street, 

Borough  of  Brooklyn  and  City  of  New  York,  where  the  sum- 
mons and  complaint  were  served  upon  her. 

That  deponent  respectfully  asks  this  court  for  an  order 
vacating  the  order  appointing  said  receiver,  and  decreeing  that 
he,  the  said  receiver  and  his  surety  or  sureties,  account  to  de- 
lected under  his  former  appointment,  but  refused  to  vacate  the  former 
order.  On  appeal  the  former  order  was  vacated  and  the  receiver  was 
ordered  to  account,  to  such  owner  of  the  equity  of  redemption  for  money 
collected  prior  to  the  second  appointment. 

There  were  also  submitted  affidavits  showing  the  recording  of  the  deed 
in  question  a  week  prior  to  the  filing  of  the  notice  of  lis  pendens  and  also 
as  to  the  value  of  the  property. 
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ponent  for  any  and  all  rents,  issues  and  profits  arising  out 
of  said  premises  since  his  appointment  as  such  receiver  of 
the  premises  hereinbefore  described. 

That  an  order  to  show  cause  is  asked  for  returnable  in 
less  than  eight  days  for  the  reason  that  the  receiver  is  not  law- 
fully in  possession  of  said  premises  to  the  exclusion  of  the 
rightful  owner  thereof,  and  that  a  speedy  determination  of  this 
motion  may  be  had.  That  no  previous  application  for  this 
order  has  been  made. 

D.M. 

Sworn  to,  etc. 


Art.  VII.  BOND  of  the  receiver,    action  thereon. 

FORMS.^ 

NO.  PAGE. 

677.  Bond  of  receiver.     General  form 1169. 

678.  Receiver's  bond,  where  the  surety  means  to  bind  himself  for  the 

faithful-  discharge  by  the  receiver  of  his  duties,  subsequent  to 

the  taking  out  of  the  bond 1170. 

1.  In  general — The  receiver  must  give  the  bond  before 
entering  upon  his  duties.^ 

The  receiver  of  an  insolvent  insurance  corporation  must 
give  a  bond  "in  an  amount  and  with  sureties  approved  by 
the  court."  L.  1892,  c.  690,  §  76  (2  Cum.  &  Gil.  Gen.  L., 
p.  1858.) 

As  to  the  receiver  of  a  monied  corporation,  see  L.  1902,  c.  60, 
§2  (4  Cum.  &  Gil.  Gen.  L.,  p.  780). 

As  to  the  receiver  of  an  insurance  corporation,  see  L.  1892, 
c.  690,  §  76  (2  Cum.  &  Gil.  Genl.  L.,  p.  1858). 

2.  Right   relates  back — Upon  the  filing  of  the  bond  of 

a  temporary  receiver,  his  right  relates  back  to  the  time  the 
order  appointing  him  was  granted  and  entered,  from  which 

1  See  also  Receiver's  Bond,  General  Form,  Vol.  I,  p.  229,  and  Receiver's 
Bond  in  Supplementary  Proceedings,  Vol.  I,  p.  230.  Usually,  a  receiver's 
bond  should  run  to  the  people. 

2  See  p.  1078,  ante.  See,  in  general,  title  bonds  and  undertakings.  Vol. 
I,  p.  213. 
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time  the  property  is  deemed  in  custodia  legis.  Matter  of  Lenox 
Corp.,  57  App.  Div.  515;  68  Supp.  103;  aff'd  167  N.  Y.  623. 
But  the  receiver  camiot  interfere  with  the  property  of  the 
corporation  until  he  files  his  bond.  Matter  of  Christian 
Jensen  Co.,  128  N.  Y.  550. 

3.  Irregularity. — An  omission,  in  the  bond  of  a  receiver 
in  supplementary  proceedings,  of  a  certificate  that  the  officer 
who  took  the  acknowledgment  of  the  surety  upon  the  bond 
was  a  notary  pubhc,  was  held  simply  an  irregularity,  when, 
in  an  action  to  foreclose  a  mortgage,  a  debtor  of  the  debtor 
proceeded  against  made  the  objection.  Livingston  v.  Eaton, 
90  App.  Div.  251;  85  Supp.  500.  "The  validity  of  the  bond 
or  its  execution  cannot  be  raised  collaterally  in  defense  of  an 
action  of  this  kind."  Id.  "The  remedy  of  such  debtor  is 
by  motion  to  require  such  bond,  if  defective,  to  be  made  to 
comply  with  the  provisions  of  the  statute."    Id. 

4.  Surety    must    have    notice    of    accounting. — In   an 

action  against  a  surety  company,  upon  a  receiver's  bond, 
it  appeared  that  the  receiver's  accounts  had  been  passed 
upon  but  that  no  notice  of  the  application  for  an  accounting 
was  given  the  surety  company;  Held,  that  under  Code  Civ. 
Pro.  §  715,  the  surety  could  not  be  held  liable  without  such 
notice.  Stratton  v.  City  Trust  Safe  Dep.  &  S.  Co.,  86  App. 
Div.  552;  83  Supp.  780. 

5.  If  accounting  has  not  been  had. — An  action  was 
held  not  maintainable  upon  a  receiver's  bond  where  pro- 
ceedings for  an  accounting  had  not  been  had  against  his  ad- 
ministratrix, no  reason  appearing  why  such  accounting 
could  not  be  had;  and  the  court  said  that  this  rule  was  not 
qualified  by  reason  of  the  fact  that  the  bond  contained  no 
provision  for  a  report  or  accounting  by  the  receiver.  French  v. 
Dauchy,  134  N.  Y.  543. 
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6.  Sureties  estopped  by  recitals  in  bond. — If  it  is  re- 
cited in  the  bond  that  the  receiver  has  been  appointed,  and 
that  it  is  for  the  faithful  discharge  of  his  duties  as  such  that 
the  bond  is  executed,  his  sureties,  in  an  action  against  them, 
are  estopped  by  the  recitals  in  the  bond  from  denying  the 
appointment.  Thompson  v.  Denner,  16  App.  Div.  160;  44 
Supp.  723.  Here,  it  had  been  held  that  the  petition  for  the 
appointment  of  the  receiver  was,  in  the  first  place,  insufficient; 
but  the  court  declared  that  nevertheless  the  receiver  had 
colorable  authority  and  his  sureties  were  liable.    Id. 

7.  Effects  of    court   orders   on   receiver's   actions.— A 

receiver  was  appointed  in  foreclosure  proceedings,  the  order 
requiring  him  to  dispose  of  the  rents  and  profits  pursuant  to 
an  order  of  the  court;  subsequently  the  receiver  paid  out 
part  of  the  money  in  his  hands  under  an  order  of  the  court; 
later,  this  order  was  reversed,  and  the  receiver  was  directed 
to  make  other  disposition  of  this  money;  he  could  not  obey 
this  order,  for  he  had  already,  in  pursuance  of  a  prior  valid 
order  of  the  court,  and  in  good  faith,  paid  out  this  money; 
in  an  action  against  the  receiver's  surety.  Held,  that  the  re- 
ceiver's action  was  proper,  and  that  damages  could  not  be 
recovered  from  the  surety  company.  Lesster  v.  Lawyers' 
Surety  Co.,  50  App.  Div.  181;  63  Supp.  804.  In  such  a  case 
the  order  of  the  special  term,  it  seems,  is  just  as  binding  as 
if  made  by  the  appellate  division.  Id.  In  an  action  against 
a  surety,  it  was  proved  that  an  order  was  made  directing  the 
receiver  to  pay  a  certain  balance,  and  that  he  failed  to  do  so; 
the  defendant  offered  to  prove  that  "from  and  after  the 
execution  of  said  bond,  the  said  C.  B.  R.,  did  faithfully  dis- 
charge his  trust  as  such  receiver,  and  that  there  has  been  no 
breach  of  trust  on  his  part  since  the  execution  of  said  bond"; 
this  evidence  was  excluded,  and  a  verdict  directed  for  the 
plaintiff;  Reversed,  the  court  sa5dng:  "We  cannot,  therefore, 
affirm  this  judgment  without  holding  that  by  the  terms  of 
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his  bond  the  surety  contracted  to  be  bound  by  the  adjudica- 
tion against  his  principal.  The  case  was  tried  on  that  theory. 
The  surety's  attempted  defense  was  shut  out,  and  the  order 
treated  as  conclusive.  We  can  give  it  such  effect  only  where 
the  surety  has  so  contracted,  expressly  and  explicitly  and  in 
terms  which  show  that  such  result  was  fairly  understood 
and  contemplated."     Thomson  v.  MacGregor,  81  N.  Y.  592. 


Form  No.  677. 

Bond  of  Receiver.    General  Form. 

(Code  Civ.   Pro.    §715.) 

Know  all  men  by  these  presents :  That  we,^  E.  F.,  of 


merchant,  and  I.  J.,  of ,  merchant,  and  K.  L.,  of 


-,.  banker,  are  held  and  firmly  bound  unto  the  people  of 

the  State  of  New  York,  in  the  sum  of dollars,  lawful 

money  of  the  United  States,  to  be  paid  to  the  said  people  of 
the  State  of  New  York,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals. 

Dated  the day  of ,  19—.  [*] 

Whereas,  by  an  order  of  the  [Supreme]  Court  of  the  [State 

of  New  York],  made  at  a Term  thereof,  bearing 

date  the day  of ,  19 — ,  in  an  action  wherein  , 

A.  B.  was  plaintiff,  and  C.  D.  and  others  were  defendants, 
the  above  bounden,  E.  F.,  was  appointed  receiver  of  all  the 
partnership  property  of  the  late  firm  of  A.  B.  &  Co.  [or  other 
-property,  describing  it  {or  it  was  referred  to  I.  L.  to  appoint 
a  receiver  of,  etc.,  and  to  take  due  security  from  such  receiver; 
and,  whereas,  the  said  referee  has  appointed  the  above  bounden, 
E.  F.,  such  receiver)],  pursuant  to  the  provisions  of  the  Code 
of  Civil  Procedure. 

Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  above  bounden,  E.  F.,  shall  faithfully  discharge 

1  Or  a  surety  company.     Code  Civ.  Pro.  §  715. 
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his  duties  as  such  receiver,  then  this  obUgation  shall  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

E.  F.       [l.  s.] 
I.  J.       [l.  s.] 
K.  L.      [l.  s.] 
Sealed  and  dehvered  in  I 
presence  of        j 


[Acknowledgment   and   justification   of   sureties   as   in  form 
No.  147,  p.  226,  Vol.  I.] 

I  approve  of  the  within  bond,  as  to  its  form  and  manner 
of  execution,  and  as  to  the  sufficiency  of  the  sureties. 

Dated ,  19—. 

A.  0.,  Judge  [or  Justice]  of  the '-  Court. 

[or  I.  L.,  Referee]. 


Form  No.  678. 

Eeceiver's  Bond,  Where  the  Surety  Means  to  Bind  Himself  for  the 
Faithful  Discharge  by  the  Receiver  of  His  Duties,  Subsequent 
to  the  Taking  Out  of  the  Bond.^ 

As  in  Form  No.  150,  Vol.  I,  p.  229,  substituting  the  following 
far  the  third  paragraph  therein: 

Now  the  condition  of  this  obligation  is  such,. that  if  the  said 
A.  B.  shall  henceforth  faithfully  discharge  the  duties  of  his 
trust  as  such  receiver,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect. 

[Add  affidavit  of  justification,  acknowledgment  and  certificate 
of  approval  by  judge  as  in  Form  No.  145,  p.  223,  Vol.  I.] 

1  In  Thomson  v.  MacGregor,  81  N.  Y.  592,  it  was  held,  in  an  action  on  a 
bond  such  as  the  above,  that  the  surety  was  not  liable  for  the  failure  of  the 
receiver  to  make  a  payqient  directed  by  order  of  the  court  unless  it  was 
proved  that  the  receiver  misconducted  himself  during  the  term  of  the  bond; 
for  the  surety  did  not,  by  the  terifas  of  his  bond,  contract  "to  be  bound  by 
the  adjudication  against  his  principal." 
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Art.  VIII.  receiver's  personal  liability. 

1.  Ill  general. — The  receiver,  being  the  officer  of  the  court, 
is,  as  a  rule,  well  safeguarded  when,  in  good  faith,  he  makes 
a  purchase,  or  does  an  act,  "as  receiver."  But  he  must  not 
commit  a  'trespass  on  property  not  belonging  to  him  as  re- 
ceiver or  to  those  under  whom  he  claims.  Fallon  v.  Egberts 
Woolen  Mills  Co.,  56  App.  Div.  585;  67  Supp.  347. 

3.  Rent. — A  receiver  "cannot  become  liable  for  rent  from 
the  mere  fact  of  taking  •  possession  of  the  premises."  Met. 
Life  Ins.  Co.  v.  Sanborn,  34  Misc.  531;  69  Supp.  1009.  He 
is  not  individually  liable  for  rent,  where  the  premises  were 
occupied  for  two  months  after  the  receiver  (temporary  receiver) 
qualified  and  he  merely  told  the  rent  collector  that  he  would 
apply  to  the  court  for  permission  to  pay  rent,  but  that  if  the 
landlord  wished  to  relet  he  would  not  stand  in  the  way.    Id. 

3.  Omission  to  carry  out  agreement  with  principal.— A 

receiver  was  appointed  in  foreclosure  proceedings;  the  tenant 
of  the  property  had  a  written  lease  with  the  landlord,  which 
contained  no  provision  for  furnishing  cold  storage,  but  the 
tenant  asserted  that  he  -had  an  independent  oral  agreement 
with  the  landlord  to  furnish  this;  the  tenant  recovered  against 
the  receiver  for  damages  sustained  because  of  the  receiver's 
failure  to  supply  cold  storage;  Reversed;  the  receiver  omitted 
an  act  which  he  had  no  power  to  perform.  Dow  v.  Nealis, 
47  Misc.  153;  93  Supp.  379. 

4.  Purchases. — A  receiver  who  signed  an  order  for  bicycle 
supplies,  "W.  C.  M.  Co.,  F.  S.  S.,  Receiver,  G.  S.  M.,  Pur- 
chasing Agent,  General  Manager,"  was  held  not  personally 
liable  for  this  order,  which  was  to  a  New  York  corporation, 
although  this  receiver  had  been  appointed  by  the  United 
States  Court  in  another  State.  Sager  Mfg.  Co.  v.  Smith, 
45  App.  Div.  358;  60  Supp.  849;  aff'd  167  N.  Y.  600.    A 
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receiver  in  dissolution  proceedings  is  not  liable  personally 
if  all  the  merchandise  in  the  transactions  under  discussion  was 
billed  to  him  as  receiver,  all  the  entries  in  the  plaintiff's  books 
were  made  against  him  as  receiver,  and  all  the  payments 
he  made  were  by  his  checks  as  receiver.  Nason  Mfg.  Co.  v. 
Garden,  52  App.  Div.  363;  65  Supp.  147.  The  plaintiff,  in 
this  case,  contended  that  the  receiver  was  liable  individually 
because  a  provision  of  the  order  which  authorized  the  receiver 
to  carry  on  the  business  of  the  company  was  a  nuUity,  but 
the  court  said  that  if  the  plaintiff  could  assail  the  order  at  all, 
"its  attack  must  relate  to  that  provision  which  authorizes 
the  receiver  to  complete  the  unperformed  outstanding  con- 
tracts of  the  corporation,  for  that  is  the  only  subject  in  which 
it  is  interested."    Id. 

5.  Conversion — "It  seems  now  to  be  settled  law  that 
where  a  receiver  takes  property  that  belongs  to  a  third  party, 
although  he  may  do  so  innocently  in  the  belief  that  the  prop- 
erty belonged  to  his  trust,  he  is  liable  for  conversion  and  may 
be  sued  as  of  right  by  the  person  whose  property  he  has  con- 
verted." Fallon  V.  Egberts  Woolen  Mills  Co.,  56  App.  Div. 
585;  67  Supp.  347. 

6.  Court  order  a  protection — ^Where  a  receiver  held 
property  under  an  order  of  court,  made  in  a  proceeding'  to 
which  the  appellants,  stayed  from  prosecuting  an  action 
against  this  receiver,  were  parties,  he  was  held  not  subject 
to  attack  without  the  court's  permission,  although  he  was 
guilty  of  conversion  of  this  property.  Fallon  v.  Egberts 
Woolen  Mills  Co.,  56  App.  Div.  585;  67  Supp.  347. 

Payments.— "In  this  State  a  receiver  who,  in  good  faith, 
under  directions  of  the  court,  pays  out  a  fund,  is  protected 
in  such  payments  and  is  not  required  to  refund  the  same." 
Pfeffer  v.  Kling,  58  App.  Div.  179;  68  Supp.  641;  aff'd  171 
N.  Y.  668. 
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7.  Receiver's  negligence,— On  July  26,  on  notice  to  the 
receiver  (a  trust  company)  which  had  been  appointed  pen- 
dente lite  in  an  action  to  foreclose  a  mortgage  of  certain 
premises,  the  sale  of  these  premises  was  confirmed;  on  July  27, 
an  accident  occurred,  due  to  the  receiver's  negligence;  on 
August  1,  the  purchaser  took  actual  possession;  Held,  that  a 
recovery  of  damages  for  the  accident  from  the  receiver  in- 
dividually was  proper,  for  the  receiver  was  either  in  possession 
individually,  or  as  the  agent  or  servant  of  the  purchaser. 
Larsen  v.  U.  S.  Mortgage  &  Trust  Co.,  104  App.  Div.  76;  93 
Supp.  610. 

8.  Acceptance  of  draft. — A  receiver,  accepting  a  negotiable 
draft,  drawn  upon  "the  receiver  of  the  W.  C.  M.  Co.,"  in  the 
words  "Accepted,  W.  S.  S.,  Receiver,  by  L.  F.  W.,  Attorney," 
is  not  personally  liable.  Orpherts  v.  Smith,  62  Supp.  409. 
Although  if  he  had  been  without  authority  to  bind  the  com- 
pany he  represented,  it  seems  that  there  might  be  ground 
for  holding  him  individually.     Id. 

9.  Stenographer's  fees  at  a  reference. — "The  rule  is 
that  a  person  employed  by  a  trustee,  receiver,  general  as- 
signee, executor  or  administrator  in  matters  pertaining  to 
the  execution  of  the  trust,  must  look  to  the  person  employing 
him,  individually,  for  his  compensation,  as  the  contract  does 
not  bind  the  estate  he  represents."  Ryan  v.  Rand,  20  Abb.  N. 
C.  313.  In  this  case  the  receiver  was  held  liable  individually 
for  stenographer's  notes  at  a  reference  to  state  the  receiver's 
accounts.  Id. 

Art.  IX.  ACCOUNTING,    expenditures  and  allowances  of 

RECEIVER. 

1.  In    general. — The   receiver   must    give    notice   to   his 
sureties  of  his  intention  to  present  his  accounts.    Code  Civ. 
Pro.  §  715.^    Special  provisions  as  to  accounting,  by  receivers 
1  See  note  to  p.  1079,  ante. 
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in  general,  are  made  by  L.  1883,  c.  378.  See  especially  §§7, 
86.     (3  Cum.  V.  Gil.  Gen.  L.,  esp.  pp.  3378,  3388.) 

As  to  a  receiver  of  a'monied  corporation  special  provisions 
apply.  L.  1902,  c.  60;  (4  Cum.  v.  Gil.  Gen.  L.,  pp.  779, 
et  seq.) .  Such  a  receiver  may  apply  for  a  final  settlement  at  any 
time  after  six  months,  "and  shall  so  apply  within  eighteen 
months  after  qualifying  as  such."  Id.  "The  receiver  shall 
file  his  account,  together  with  a  statement  of  the  items  and 
amounts  claimed  by  his  counsel,  up  to  that  date  with  the 
court  and  a  duplicate  thereof,  together  with  the  vouchers 
with  the  attorney  general,  at  least  thirty  days  before  the  time 
fixed  for  his  final  settlement  and  accounting."  Id.  Within 
ten  days  after  the  filing  of  his  account,  such  receiver  shall 
mail  each  creditor  of  the  corporation  a  notice  of  the  time 
and  place  of  the  filing  of  his  account.     Id.^ 

The  receiver  of  a  banking  corporation  distributes  the  funds 
in  his  charge  in  the  manner  prescribed  by  law  for  the  pay- 
ment of  creditors  in  the  case  of  voluntary  dissolution  of  a 
corporation.  L.  1892,  c.  689,  §  33  (1  Cum.  &  Gil.  Gen.  L., 
p.  276). 

For  the  receiver  of  an  insurance  corporation,  special  pro- 
visions apply  on  the  accounting.  L.  1892,  c.  690,  §§79 
et  seq.  (2  Cum.  &  Gil.  Gen.  L.,  p.  1862). 

The  provisions  regarding  the  powers  and  duties  of  permanent 
receivers  contained  in  III  Rev.  Stat.  c.  8,  tit.  4,  §  76,  were 
repealed  by  L.  1906,  c.  349. 

2.  Necessity  for  accounting — An  insurance  company  be- 
came insolvent  and  receivers  were  appointed;  pending  an  ac- 
counting, one  of  the  receivers  died;  an  order  was  made  re- 
viving and  continuing  the  accounting  against  this  receiver's 
executors;  Held,  proper;  for  the  accounting  of  the  executors 

1  A  statute  was  passed  in  1904  to  simplify  the  settlement  of  accounts  of 
receivers,  on  the  dissolution  of  title  guarantee  corporations  which  have  over 
2,000  outstanding  policies  of  insurance  or  agreements  of  indemnity.  L. 
1904,  c.  754  (4  Cum.  &  Gil.  Gen.  L.,  p.  781). 


RECEIVERS.  1175 


Accounting.     Expenditures  and  Allowances  of  Receiver. 

was  absolutely  necessary  to  determine  the  controversy  and 
the  court  deemed  it  needless  to  require  the  accounting  to 
begin  anew.  Matter  of  Columbian  Insurance  Co.,  30  Hun, 
342;  aff'd  94  N.  Y.  636.  If  a  receiver  contends  that  he 
cannot  be  called  to  account  because  the  order  appointing 
him  is  void,  his  position  is  not  well  taken,  if  he  was  a  receiver 
de  facto,  and  acted  as  such,  and  his  appointment  was  secured 
by  his  own  instrumentality.  O'Mahoney  v.  Belmont,  62 
N.  Y.  133. 

When  accounting  unnecessary. — In  proceedings  for  the 
voluntary  dissolution  of  a  corporation,  the  temporary  re- 
ceiver's appointment  was  superseded  by  his  appointment  as 
permanent  receiver;  as  there  was  no  actual  transfer  of  assets 
from  one  person  to  another,  Held,  that  an  accounting  was 
unnecessary  at  that  time.  Matter  of  Simonds  Mfg.  Co.,  39 
App.  Div.  576;  57  Supp.  776.  Hence,  an  order  made  at  the 
time  of  the  accounting  of  the  temporary  receiver,  without 
notice  to  anyone  except  the  Attorney  General,  was  not  con- 
clusive upon  creditors.  Id.  Where  an  application  was  made 
to  compel  a  receiver,  appointed  in  proceedings  to  sequestrate 
the  property  of  a  corporation,  to  account,  and  there  was 
absolutely  nothing  to  account  for,  an  accounting  was  held 
both  useless  and  expensive;  although  it  would  have  been 
competent  for  the  receiver,  by  permission  of  the  court,  to 
bring  an  action  for  the  purpose  of  attacking  a  certain  assign- 
ment, and  there  would  have  been  money  in  the  estate  if  such 
action  had  been  successful.  Lyoris  v.  Atlanta  Hill  Gold  M. 
&  M.  Co.,  14  Supp.  533. 

3.  Reference.— There  should  be  no  order  of  reference  to 
pass  a  receiver's  accounts,  until  he  has  filed  a  detailed  state- 
ment. People  V.  Columbia  Car  Spring  Co.,  12  Hun,  585. 
But  a  motion  for  a  reference  in  such  circumstances  should  be 
denied  without  prejudice  to  a  renewal  of  the  motion  by  the 
receiver  after  or  upon  filing  his  accovmt.    Id. .  If  a  receiver 
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is  directed  to  make  his  account  before  a  referee,  and  the  order 
appointing  the  referee  directs  the  receiver  to  give  a  notice 
to  creditors  of  the  hearing,  such  creditors  have  a  right  to  be 
present  and  "to  be  examined  on  any  subject  pertinent  to  the 
inquiry  which  springs  out"  of  the  hearing.  Greason  v.  Good- 
wille-Weiman  Co.,  38  Hun,  138.  The  receiver  of  an  insolvent 
insurance  company  may,  after  a  hearing  before  a  referee,  file 
exceptions  to  the  referee's  report,  if  the  controversy  was  be- 
tween claimants  and  with  regard  to  assets  of  the  company, 
for  "the  receiver  represents  the  company  not  only,  but  he 
stands  as  a  trustee  of  its  funds  for  all  its  creditors."  Atty. 
Genl.  V.  North  Amer.  L.  Ins.  Co.,  82  N.  Y.  172. 

4.  Gonflrmation    of    receivers'     accounts    refused. — In 

denying  a  motion  to  confirm  the  report  of  receivers  who 
had  sold  such  of  the  property  of  an  insolvent  New  Jersey 
corporation  as  was  in  New  York  State,  the  court  said,  after- 
ward discussing  the  facts  in  detail:  "The  terms  of  sale  and 
the  manner  of  their  procurement,  the  method  of  sale  and  the 
manner  of  bidding,  and  the  gross  and  patent  inadequacy  of 
the  price  realized,  combine  to  shock  the  conscience  of  the 
Court."  Strickland  v.  Natl.  Salt  Co.,  43  Misc.  172;  105  App. 
Div.  640;  94  Supp.  936. 

5.  Appeals  from  confirmation  of  receivers'  accounts 

"  No  lapse  of  time  less  than  that  prescribed  for  the  commence- 
ment of  actions  would  either  justify  or  excuse  the  court  for 
a  failure  to  vacate  and  annul  proceedings"  (order  directing 
a  receiver  to  distribute  funds)  "which  appear  to  have  been 
resorted  to  as,  and  successfully  rendered,  the  means  of" 
"transparent  injustice."  Schenck  v.  Ingraham,  5  Hun,  397. 
Res  adjvdicata.—A  receiver  of  an  accident  insurance  cor- 
poration, in  dissolution  proceedings,  made  semiannual  ac- 
coimtings,  fiUng  copies  with  the  Superintendent  of  Insurance 
and  the  Attorney  General;  on  the  reports  of  referees,  on  notice 
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to  the  Attorney  General,  orders  were  made  confirming  the 
receiver's  acts;  Held,  that  as  ag^iinst  an  application  by  the 
Attorney  General  to  vacate  these  orders,  the  receiver  should 
be  protected.  People  v.  U.  S.  Mut.  Ace.  Assn.,  88  App.  Div- 
597;  85  Supp.  137.  In  this  case,  pohcy  holders  of  the  corpora- 
tion sought  to  vacate  these  orders,  and  desired  the  receiver 
to  account  for  securities  worth  $10,000,  which  belonged  to 
paid-up  policy  holders  and  which,  by  L.  1896,  c.  322,  amend- 
ing L.  1884,  c.  285,  §  2,  were  to  be  distributed  by  the  receiver, 
but  which  the  receiver  applied  to  paying  the  expenses  of  the 
receivership.  The  court  felt  incUned  to  grant  these  poUcy- 
holders  the  relief  they  asked,  inasmuch  as  they  had  no  notice 
of  the  proceedings  which  resulted  in  the  orders  confirming 
the  receiver's  acts,  but,  on  the  authority  of  Piatt  v.  N.  Y.  & 
Sea  Beach  R.  Co.,  170  N.  Y.  451,  denied  it.  People  v.  U.  S. 
Mut.  Ace.  Assn.,  88  App.  Div.  597;  85  Supp.  137. 

6.  Eeceivers'  expenditures. — In  General. — Commenting  on 
receivers'  expenditures,  a  Special  Term  justice  declared  in 
an  opinion  that  one  receiver,  who  had  received  between 
$80,000  and  $90,000,  claimed  that  he  had  disbursed,  in  ad- 
ministering the  affairs  of  his  trust,  about  $500  more  than  he 
had  taken  in.  People  v.  Manhattan  Fire  Ins.  Co.,  41  Misc. 
611;  85  Supp.  221. 

The  rule  of  the  Albany  Special  Term,  as  to  receivers'  ex- 
penditures, is  to  authorize  the  withdrawal,  from  time  to  time, 
of  sums  of  money  from  the  general  account  and  their  deposit 
to  a  special  account,  for  the  receiver  to  draw  out  for  his  nec- 
essary expenses,  subject  to  account  for  them  on  his  final 
accounting.  People  v.  Manhattan  Fire  Ins.  Co.,  41  Misc.  611; 
85  Supp.  221. 

7.  Expenditures  not  authorized. — Services  rendered  to 
a  corporation  in  the  proceeding  by  which  it  was  dissolved  are 
not  services  rendered  to  the  receiver  or  for  which  the  fund 
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in  the  hands  of  the  receiver  is  properly  chargeable.    Matter  of 
Little,  47  App.  Div.  22;  62  Supp.  27;  aff'd  165  N.  Y.  643. 

Criminal  -proceeding. — "It  is  no  part  of  the  duty  of  the 
receiver  to  institute  a  criminal  proceeding,"  and  where  it  is 
not  apparent  that  such  a  proceeding  benefited  the  estate, 
the  counsel  for  a  receiver  will  not  be  allowed  compensation 
for  services  rendered  therein.  Matter  of  Little,  47  App.  Div. 
22;  62  Supp.  27;  aff'd  165  N.  Y.  643. 

Contract. — The  Attorney  General,  on  the  application  of  a 
receiver  appointed  in  proceedings  for  the  dissolution  of  a 
moneyed  corporation,  will  not  be  compelled  by  mandamus 
to  approve  a  contract  made  by  this  receiver  and  his  attorney, 
for  L.  1902,  c.  60,  makes  it  discretionary  with  the  Attorney 
General  whether  to  approve  the  selection  of  counsel  at  aU. 
Candee  v.  Cunneen,  92  App.  Div.  71 ;  86  Supp.  723. 

Truckman. — A  receiver,  in  an  action  to  dissolve  a  corpora- 
tion, is  limited  to  the  authority  conferred  by  Code  Civ.  Pro. 
§§  1788  and  1789,  and  if,  without  right,  he  hires  a  truckman, 
a  verdict  obtained  against  him  as  receiver  by  the  truckman 
will  not  stand'.     Meyer  v.  Lexow,  1  App.  Div.  116;  37  Supp.  67. 

Repairs. — A  receiver  has  no  power  to  lessen  his  fund  unless 
by  direction  of  the  court;  which  direction  may  be  given,  if 
necessary,  for  the  preservation  of  the  property.  Wyckoff  v. 
Scofield,  103  N.  Y.  630.  Where  a  receiver  in  mortgage  fore- 
closure had  repairs  made,  without  permission  of  the  court, 
the  court  later  refused  an  apphcation  directing  the  receiver 
to  pay  for  these  repairs;  Held,  (1886  case)  that  whether  the 
court  should  allow  its  receiver  to  pay  for  these  repairs  out  of 
the  fund  was  a  matter  entirely  within  the  lower  court's  dis- 
cretion and  that  no  appeal  lay  to  the  Court  of  Appeals.    Id. 

The  payment  of  brokerage  for  obtaining  a  receiver's  bond 
is  not  chargeable  as  an  expense,  for  it  is  not  a  sum  paid  to  his 
surety  under  Code  Civ.  Pro.  §  3320.  Adams  v.  Elwood,  104 
App.  Div.  138;  93  Supp.  327. 

Rent. — A  receiver  in  foreclosure  proceedings  was  appointed 
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to  take  possession  of,  and  carry  on,  several  hotels  and  restau- 
rants, "with  authority  to  employ  and  pay  such  employees, 
agents  and  servants  as  may  be  necessary  in  carrying  on  such 
places,  and  to  purchase  such  suppUes  as  may  be  necessary 
for  the  conduct  of  said  hotels  and  restaurants;  and  with 
authority  ,to  do  any  and  all  other  things  which  may  be  nec- 
essary or  proper  to  be  done  in  the  general  and  ordinary  conduct 
of  similar  places  of  business";  Held,  that  this  general  language 
was  not  intended  to  confer  authority  to  make  any  disburse- 
ments the  receiver  might  think  proper,  and  therefore  that 
the  receiver  was  not  authorized  to  spend  many  thousands  of 
dollars  for  rent.  Stokes  v.  Hoffman  House,  46  App.  Div.  120; 
61  Supp.  821;  aff'd  167  N.  Y.  554.  Here,  the  receiver,  having 
spent  large  sums  without  authority,  recovered  them  back.    Id. 

8.  Counsel. — The  receiver  of  a  corporation  must  make  a 
written  contract  with  counsel.  L.  1906,  c.  349;  amending 
L.  1883,  c.  378.^  No  receiver  shall  have  more  than  one 
counsel  except  in  particular  cases  and  on  special  application 
to  the  court.  R.  81,  Gen.  Rules  of  Prac.  A  statute  was 
passed  in  1904,  requiring  the  approval  at  special  term  of 
expenses  for  attorneys'  fees  incurred  by  receivers  on  the  dis- 
solution of  moneyed  corporations,  the  order  to  be  reviewable 
by  the  Appellate  Division  and  the  Court  of  Appeals,  and  the 
receiver  not  to  employ  more  than  one  counsel  "unless  the 
employment  of  additional  counsel  shall  be  authorized  by  the 

1  Section  2a  of  this  statute  is  as  follows:  "If  the  receiver  of  a  corporation 
employs  counsel  he  shall  within  three  months  after  he  has  qualified  as  re- 
ceiver enter  into  a  written  contract  fixing  the  compensation  of  such  counsel 
at  not  exceeding  a  certain  amount  or  a  certain  percentage  of  the  sums  re- 
ceived and  disbursed  by  him,  which  contract  must  be  approved  by  the 
supreme  court,  on  at  least  eight  days'  notice  to  the  attorney  general.  A 
pajmient  by  such  receiver  to  his  counsel  on  account  of  services  shall  only  be 
made,  pursuant  to  an  order  of  the  court,  on  notice  to  the  attorney  general 
and  subject  to  review  on  the  final  accounting.  A  contract  with  counsel 
shall  not  be  made  for  a  longer  period  than  eighteen  months,  but  may  be 
renewed  from  time  to  time  for  periods  of  not  more  than  one  year,  if  approved 
by  the  supreme  court  on  at  least  eight  days'  notice  to  the  attorney  general," 
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Supreme  Court  after  notice  to  the  attorney  general  of  an 
application  therefor."  L.  1904,  c.  705;  (4  Cum  &  Gil.  Gen. 
L.,  p.  781);  am'd'g  L.  1902,  c.  60. 

9.  Unauthorized  counsel  fees — A  receiver  of  an  in- 
solvent corporation  will  be  upheld  in  refusing  to  pay  an  at- 
torney where  evidence  "highly  satisfactory  and  most  con- 
vincing" was  not  presented  that  the  services  charged  for 
were  actually  rendered.^  People  v.  N.  Y.  Building  Loan  Bank- 
ing Co.,  112  App.  Div.  166;  98  Supp.  290.  Counsel  for  a  re- 
ceiver should  not  be  allowed  compensation  for  services  to  be 
rendered  in  the  future,  and  where  a  referee  had  allowed  coun- 
sel a  certain  sum  for  services  on  the  accounting,  which  had 
not  yet  been  had,  this  amount  was  disallowed,  the  court 
saying:  "The  proper  method  was  for  the  attorney  to  conduct 
the  proceedings,  and  then  upon  the  entry  of  the  final  order 
apply  for  and  obtain  an  allowance  for  his  necessary  counsel 
fee  upon  the  accounting."  Matter  of  Little,  47  App.  Div.  22; 
62  Supp.  27;  aff'd  165  N.  Y.  643.  A  receiver  of  a  corporation 
took  charge  subject  to  a  mortgage  and  two  judgments;  an 
action  was  brought  to  foreclose  the  mortgage,  and  the  re- 
ceiver defended  it,  the  two  judgment  creditors  being  made 
parties  and  appearing  by  their  attorneys  throughout  the 
htigation,  which  resulted  in  the  mortgage  being  declared 
fraudulent  and  void  as  against  the  receiver  and  the  judgment 
creditors;  on  a  motion  by  the  receiver's  counsel  for  a  large 
allowance  for  services,  to  be  paid  out  of  the  property  ahead 
of  the  judgment  creditors.  Held,  that  the  claim  should  not  be 

1  In  this  case,  an  attorney  demanding  $100  a  day  for  250  days  from  the 
receiver  of  an  insolvent  corporation  showed  that  he  "went  to  Albany  sev- 
eral times;  that  he  was  always  at  the  corporation's  disposal;  that  he  went 
to  the  office  of  the  corporation  'almost  daily';  that  between  the  date  of  the 
retainer  and  the  time  when  the  corporation  went  into  the  hands  of  a  re- 
ceiver, 'each  and  every  day,  excluding  Sunday,'  he  acted  under  his  retainer 
as  legal  adviser  to  the  corporation  and  was  consulted  daily  by  its  first  vice- 
president  'in  a  general  way  about  the  affairs  of  the  company,  including  the 
reference,'" 
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allowed,  for  so  far  as  it  seemed,  the  counsel  for  the  receiver 
were  no  more  instrumental  in  effecting  the  result  than  the 
creditors'  counsel,  and  the  defense  was  available  to  all.  North 
Side  Bk.  v.  Good  Cordage,  etc.,  Co.,  97  App.  Div.  79. 

10.  Receiver's  allowances. — The  commission  of  a  re- 
ceiver is,  in  general,  not  to  exceed  five  per  cent.  Code  Civ. 
Pro.  §  3320.^  But  a  receiver  of  a  corporation,  except  in  pro- 
ceedings for  voluntary  dissolution,  is  in  general  not  to  receive 
more  than  two  and  one-half  per  centum.  L.  1906,  c.  349, 
amend'g  L.  1883,  c.  378.^ 

A  receiver  of  a  corporation  in  proceedings  for  a  voluntary 
dissolution  is  entitled  to  5%  on  the  first  $20,000,  2^%  on  the 

1  This  section  is  as  follows,  so  far  as  applicable  to  receivers:  "A  receiver, 
except  as  otherwise  specially  prescribed  by  statute,  is  entitled,  in  addition 
to  his  necessary  expenses,  to  such  conunissions,  not  exceeding  five  per 
centum  upon  the  sums  received  and  disbursed  by  him,  as  the  court  by  which, 
or  the  judge  by  whom,  he  is  appointed  allows.  But  if  in  any  case  the  com- 
missions of  a  temporary  or  permanent  receiver,  so  computed,  shall  not 
amount  to  one  hundred  dollars,  said  court  or  judge  may  in  its  or  his  discre- 
tion, allow  said  receiver  such  a  sum,  not  exceeding  one  hundred  dollars,  for 
his  commissions  as  shall  be  commensurate  with  the  services  rendered  by 
said  receiver.  Any  receiver,  assignee,  guardian,  trustee,  committee,  ex- 
ecutor, administrator  or  person  appointed  under  section  91  of  the  real 
property  law  or  under  section  8  of  the  personal  property  law  required  by 
law  to  give  a  bond  as  such  may  include,  as  part  of  his  necessary  expenses, 
such  reasonable  sum,  not  exceeding  one  per  centum  per  annum  upon  the 
amount  of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge  allows." 

2  Section  2  of  this  statute  is  as  follows:  "A  receiver  of  a  corporation,  ex- 
cept a  receiver  appointed  in  proceedings  for  its  voluntary  dissolution,  is 
entitled,  in  addition  to  his  necessary  expenses,  to  such  commissions,  not 
exceeding  two  and  one-half  per  centum  upon  the  sums  received  and  disbursed 
by  him,  as  the  court  by  which  or  the  judge  by  whom  he  is  appointed  allows, 
but  except  upon  a  final  accounting  such  a  receiver  shall  not  receive  on  ac- 
count of  his  services  for  any  one  year  a  greater  amount  than  twelve  thousand 
dollars,  nor  for  any  period  less  than  a  year  more  than  at  that  rate.  Upon 
final  accounting,  the  court  may  make  an  additional  allowance  to  such 
receiver,  not  exceeding  two  and  one-half  per  centum  upon  the  sums  received 
and  disbursed  by  him,  if  the  court  is  satisfied  that  he  has  performed  services 
that  fairly  entitle  him  to  such  additional  allowance.  Where  more  than  one 
receiver  shall  be  appointed,  the  compensation  herein  provided  shall  be  di- 
'yided  between  said  receivers." 
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next  $80,000  and  1%  on  the  remainder.  Code  Civ.  Pro. 
§  2431a,  added  by  L.  1906,  c.  293,  in  effect  Sept.  1,  1906. 

A  receiver  of  an  insurance  corporation. — "The  compensation 
of  such  receiver,  clerks  and  actuaries  shall  be  a  charge  upon 
the  funds  of  such  corporation  and  payable  out  of  such  funds." 
L.  1892,  e.  690,  §  81  (2  Cum.  &  Gil.  Gen.  L.,  p.  1863). 

The  court  has  not  the  power  to  give  the  receiver  an  allowance 
over  his  statutory  commissions.  Matter  of  Orient  Mut.  Ins.  Co., 
21  Supp.  237.  An  award  to  the  attorney  for  a  receiver  as 
an  extra  allowance  "in  lieu  of  costs"  is  without  statutory 
authority  or  precedent.  Adams  v.  Elwood,  104  App.  Div. 
138;  93  Supp.  327. 

11.  When  commissions  due.— A  receiver  of  a  savings 
association  which  is  being  dissolved,  who  is  only  prevented 
from  rendering  a  final  account  by  the  pendency  of  two  actions 
to  which  he  is  a  party  defendant,  may  be  allowed  commis- 
sions without  waiting  for  an  accounting,  the  receiver's  right 
to  these  commissions  being  "subject  to  inquiry  upon  his  next 
accounting  without ,  prejudice."  People  v.  Anglo-American 
8.  &  L.  Assn.,  107  App.  Div.  270;  94  Supp.  1113.  A  receiver's 
commissions  are  to  be  calculated  and  allowed  upon  the  final 
settlement  and  disposition  of  his  accounts,  and  legislation 
passed  after  such  final  settlement  does  not  affect  him.  Mat- 
ter of  Security  Life  Ins.  &  Annuity  Co.,  31  Hun,  36;  aff'd  95 
N.  Y.  654. 

12.  On  what  property.— Where  a  receiver  was  appointed 
to  take  over  all  of  the  copartnership  property,  or  so  much 
thereof  as  might  be  necessary  to  satisfy  the  plaintiff's  judg- 
ment, and  the  money  the  receiver  took  over  was  more  than 
enough  to  pay  this  judgment,  he  was  held  entitled  to  a  com- 
mission on  the  entire  amount,  as  he  had  acted  in  good  faith. 
Adams  v.  Elwood,  104  App.  Div.  138;  93  Supp.  327.  A  re- 
ceiver is  not  entitled,  it  seems,  to  commissions  on  the  amount 
of  incumbrances  subject  to  which  he  sells  property.    Matter 
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of  Security  Life  Ins.  &  Annuity  Co.,  31  Hun,  36;  aff'd  95  N.  Y. 
654.  But  he  is  entitled  to  such  commissions  if  he  pays  off 
the  incumbrance  and  sells  the  property  free  and  clear.  Id. 
A  "continuing"  receiver  will  not  be  allowed  commissions 
for  receiving  the  fund  which  his  predecessor  collected.  Atty. 
Genl.  V.  Continental  L.  Ins.  Co.,  32  Hun,  223. 

13.  A  receiver  guilty  of  "  neglect,  inattention  and  mis- 
conduct, resulting  certainly  in  probable  losses,  which,  to 
a  great  extent,  would  have  been  avoided  if  he  had  dis- 
charged his  duties  with  that  degree  of  vigilance  which  the 
law  exacts  from  all  persons  acting  in  capacities  of  trust  and 
confidence"  will  suffer  accordingly  in  respect  to  his  com- 
missions.   Clapp  y.  Clapp,  49  Hun,  195;  1  Supp.  919. 

14.  By  whom  commissions  paid — If  a  receiver  has  been 
appointed  without  authority,  he  will  be  directed  to  turn 
over  all  the  property  he  has  received,  and  his  fees  are  not  to 
be  taken  from  this  fund  but  are  to  be  paid  by  the  party  who 
caused  the  appointment  to  be  made.  Weston  v.  Watts,  45 
Hun,  219.  And  no  order  should  be  made  directing  the  re- 
ceiver to  pay  over  the  entire  fund  in  his  hands,  without  pro- 
vision for  his  commissions  and  expenses.  Galster  v.  Syracuse 
Sav.  Bk.,  29  Hun,  594. 

16.  Eeceiver  to  return  property  undiminished. — Where 
a  receiver's  possession  of  property  is  wholly  unauthorized  he 
must  return  it  imdiminished.  Pittsfield  Nat.  Bk.  v.  Bayne, 
140  N.  Y.  321. 

16.  Surplus — "The  duties  of  a  receiver  in  proceedings 
supplementary  to  execution  are  fixed  by  law.  They  are  to 
appropriate  the  property  of  the  judgment  debtor  to  the  sat- 
isfaction of  the  judgment  under  which  he  is  appointed,  and  any 
other  to  which  his  receivership  may  be  duly  extended,  and 
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to  restore    the'  surplus,  if  any,  to   the  judgment  debtor." 
Goddard  v.  Stiles,  90  N.  Y.  199. 


Art.  X.  ACTIONS  by  or  against  receiver. 

FORM.^ 

NO.  PAGE. 

678.  Order  granting  a  receiver  leave  to  sue  under  a  particular  statute.  1198. 

1.  Actions  by  receiver. — In  general,^  the  receiver  must 
obtain  leave  of  court  to  sue.  There  may  be  cases  where  this 
is  not  strictly  necessary,  but  in  any  event,  if  the  receiver  ob- 
tains leave  of  court,  such  action  prevents  costs  being  charged 
against  him  personally.  The  general  rule,  subject  to  ex- 
ceptions, is  that  if  he  does  not  get  leave,  he  must. pay  the 
costs  himself.    Phelps  v.  Cole,  3  Code  R.  157. 

2.  In  particular  classes  of  actions. — Action  relating  to 
real  property. — Leave  wiU  not  be  given  to  sue  a  receiver 
of  the  rents  and  profits  of  realty,  the  subject-matter  of  the 
action  in  which  the  receiver  was  appointed,  if  the  petitioner's 
claim  is  against  the  executors,  personally,  whose  estate  owned 
this  realty,  and  if  this  claim  arose,  if  at  all,  at  least  fifteen 
months  prior  to  the  appointment  of  the  receiver.  Shrady  v. 
Van  Kirk,  51  App.  Div.  504;  64  Supp.  731. 

"An  action  by  a  foreign  receiver  for  the  sole  purpose  of  se- 
curing an  ancillary  receiver  is  not  authorized  in  this  State." 
Mabon  v.  Ongley  Electric  Co.,  156  N.  Y.  196. 

A  receiver,  appointed  for  the  property  of  a  husband  who  has 
failed  to  pay  alimony,  can  "neither  bring  nor  defend  actions, 
lease  the  property  or  make  any  contract  concerning  it,  or  dis- 
pose of  any  funds  or  moneys  that  might  come  to  his  hands, 

1  See  the  following  forms  in  Vol.  I:  Petition  of  receiver  for  leave  to  bring 
action,  p.  29;  order  giving  receiver  leave  to  sue,  p.  31;  petition  for  leave  to 
sue  receiver,  p.  31;  order  granting  leave  to  sue  receiver,  p.  32. 

2  See  also  pp.  27,  28,  29,  Vol.  I. 
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except  by  permission  and  the  direct  authority  of  the  court  by 
which  he  was  appointed."    Foster  v.  Townshend,  68  N.  Y.  203. 

In  supplementary  proceedings,  a  receiver  has  abstract  author- 
ity to  sue  without  leave.  R.  77,  Gen.  Rules  of  Prac;  Morgan 
V.  Bucki,  30  Misc.  245;  61  Supp.  929.  But  nevertheles  she 
should  get  leave  of  court,  in  order  to  escape  personal  hability 
for  costs.  In  so  doing  he  must  follow  the  prescribed  procedure. 
R.  78,  Gen.  Rules  of  Prac.^  It  seems  that  a  receiver  in  sup- 
plementary proceedings  does  not  obtain  such  a  title  to  real 
estate  as  will  enable  him  to  maintain  an  action  for  partition. 
Dubois  V.  Cassidy,  75  N.  Y.  298. 

'.' A  receiver  in  sequestration  proceedings,  ....  has  not,  how- 
ever, incidental  authority  to  sue,  especially  when  the  cause  of 
action  is  to  set  aside  a  transfer  of  real  estate  ....  since  he  can 
'  neither  bring  nor  defend  actions  ....  except  by  permission 
and  the  direct  authority  of  the  court  by  which  he  was  ap- 
pointed' {Foster  v.  Townshend,  68  N.  Y.  203,  206)."  Mor- 
gan V.  Bu£ki,  30  Misc.  245;  61  Supp.  929;  Garden  v.  Garden, 
34  Misc.  97;  69  Supp.  481.  And  it  seems  that  "such  pos- 
session as  he  has  is  merely  the  possession  of  the  court."  Gar- 
den V.  Garden,  34  Misc.  97;  69  Supp.  481.  Where  an  action 
was  brought  by  a  receiver  in  sequestration  proceedings  (in  a 
matrimonial  action),  with  the  wife  as  coplaintiff,  to  restrain 
the  payment  to  the  husband  of  a  legacy,  accruing  since  the 
order  of  sequestration,  it  was  held  that  the  action  was  main- 
tainable by  the  wife,  notwithstanding  the  absence  of  a  legal 
recovery.    Id. 

3.  When  receiver  may  sue. — A  receiver  pendente  lite  has 
no  power,  after  judgment  against  the  party  at  whose  instance 
he  was  appointed,  to  commence  an  action  in  behalf  of  the 
estate  which  he  represents.  Colwell  v.  G.  N.  Bank,  119  N.  Y. 
408. 

After  his  discharge.— At  the  time  of  the  voluntary  dissolu- 

1  Quoted  in  Vol.  I,  p.  27. 
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tion  of  a  corporation,  a  receiver  was  appointed;  Held,  that 
the  property  of  the  corporation  vested  in  him;  also,  Held, 
that  the  discharge  of  the  receiver  did  not  divest  him  of  a 
cause  of  action  which  had  vested  in  him  together  with  the 
other  property.  Michel  v.  Best,  108  App.  Div.  241;  95  Supp. 
844. 

4.  Powers  and  dnties  of  receiver. — Change  of  counsel. — 
The  receiver  of  an  insolvent  corporation  has  not  the  same 
privileges  as  to  changing  counsel  that  other  clients  have. 
People  V.  Bk.  of  Staten  Id.,  112  App.  Div.  791;  99  Supp.  486. 
But  where  such  a  receiver  asked  for  a  change,  and  there  was 
no  evidence  that  it  would  injure  the  rights  of  the  beneficiaries, 
it  was  held  error  to  refuse,  merely  under  a  construction  of 
Rvle  10,  Gen.  Bides  of  Prac.,  to  allow  the  change.    Id. 

With  reference  to  'real  property. — "Infirmities  attaching 
to  the  landlord's  claim  against  the  tenant  for  rent,  if  any, 
do  not  affect  the  receiver's  right  to  recover  for  use  and  occupa- 
tion of  the  mortgaged  premises  on  behalf  of  the  mortgagee 
and  in  aid  of  his  security."  Derby  v.  Brandt,  99  App.  Div. 
257;  90  Supp.  980.  In  an  action  to  foreclose  a  mortgage, 
a  receiver  was  appointed;  part  of  the  premises  in  question 
were  used  by  a  hotel  company;  after  his  appointment,  the 
receiver  demanded  rent  from  the  hotel  company;  the  com- 
pany refused  to  pay,  on  the  ground  that  the  landlord  had 
engaged  to  furnish  certain  necessary  things,  and  that  it  had 
the  right  to  offset  the  damages  it  suffered  against  the  landlord 
and  against  the  receiver;  Held,  that  the  receiver  did  not 
stand  merely  in  the  shoes  of  the  landlord,  and  that  the  hotel 
company  must  pay  "occupation  rental"  pendente  lite.  Derby 
V.  Brandt,  99  App.  Div.  257;  90  Supp.  980.  Defendants 
whose  assignors  obtained  from  a  building  loan  company  an 
advance  to  enable  them  to  buy  a  house  and  lot  were  held 
Uable  under  their  bond  and  mortgage  for  all  that  was  due 
according  to  the  terms  of  all  those  instruments  up  to  the  date 
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when  the  biiilding  loan  company  went  into  the  hands  of  a 
receiver;  and  were  not  to  be  treated  merely  as  borrowers,  and 
credited  with  all  that  they  might  have  paid  as  interest  and 
premiums  over  and  above  the  amount  actually  advanced  by 
the  corporation.  Preston  v.  Reinhart,  109  App.  Div.  781; 
96  Supp.  851.  On  an  appeal  from  an  order  appointing  a  re- 
ceiver of  rents  and  profits  of  real  estate,  pending  suit,  this 
suit  having  been  brought  by  a  trustee  in  bankruptcy  to  set 
aside  conveyances  on  the  ground  of  fraud,  it  appeared  that 
the  grantee  had  been  the  attorney  for  the  husband  of  the 
bankrupt,  and  that  this  husband  had  a  power  of  attorney 
from  the  wife;  Held,  that  these  facts  were  insufficient  to  show 
that  the  transaction  by  which  the  attorney  took  title  was  in 
fraud  of  creditors,  as  it  seemed  prima  facie  that  the  attorney 
paid  full  value.  Webb  v.  Mannheim,  109  App.  Div.  63;  95 
Supp.  1003.  A  tenant,  in  possession  of  premises  under  a 
contract  made  before  a  mortgage  in  suit  was  executed,  cannot 
be  required  to  pay  rent  to  a  receiver,  appointed  in  an  action 
for  the  foreclosure  of  this  mortgage,  if  the  tenant  was  not 
made  a  party  to  the  action.  Amer.  Mortgage  Co.  v.  Sire, 
103  App.  Div.  396;  92  Supp.  1082.  Title  to  an  award  for  land, 
such  award  being  made  after  the  appointment  of  a  receiver 
for  a  judgment  debtor,  vested,  so  far  as  the  judgment  debtor 
had  an  interest  in  it,  in  the  receiver,  and  the  judgment  debtor 
was  held  not  to  be  a  necessary  party  in  proceedings  supple- 
mentary to  execution,  brought  by  the  receiver  against  the 
city  which  granted  the  award.  Fawcett  v.  N.  Y.,  112  App. 
Div.  155;  98  Supp.  286.  Where  a  receiver  was  appointed  in 
an  action  for  partition,  his  acceptance  of  rent  from  one  of  the 
defendants,  who  was  occupying  the  premises  under  a  lease 
made  with  the  deceased  life  tenant,  could  not  be  regarded, 
it  was  held,  as  an  assumption,  by  the  owners  of  the  property, 
of  an  agreement  made  with  the  deceased  life  tenant.  Train  v. 
Davis,  49  Misc.  162;  98  Supp.  816. 
Must  demand  property  of  estate. — If  a  receiver  does  not  de- 
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mand  property  belonging  to  the  estate,  he  will  not  be  excused 
for  such  failure  by  the  legal  principle  relieving  the  receiver 
from  the  prosecution  of  actions  without  the  leave  of  court 
being  first  obtained  for  the  purpose.  Clapp  v.  Clapp,  49  Hun, 
195;  1  Supp.  919. 

A  receiver  cannot  perform  a  contract  and  receive  the  benefit 
thereof  withovt  satisfying  the  obligations  due  from  him.  Com- 
mercial Pub.  Co.  V.  Beckwith,  167  N.  Y.  329.  Accordingly, 
where  a  newspaper  corporation  had  a  contract  with  an  ad- 
vertising agent,  by  which  he  lent  the  corporation  money,  and 
in  return  received  commissions,  etc.,  and  where  the  corpo- 
ration's interest  in  this  contract  passed  to  a  receiver,  it  was 
held  that  the  receiver  could  not  recover  against  the  agent  for 
commissions  where  there  was  still  a  large  part  of  the  loan  due 
the  agent  from  the  corporation.    Id. 

Injunction. — In  an  action  by  the  receiver  of  a  judgment 
debtor,  injunction  may  issue  to  restrain  an  alleged  fraudulent 
assignee  of  such  debtor  from  collecting  certain  judgments. 
Fine  v.  Rahinbauer,  49  Misc.  437;  99  Supp.  896.  A  lessee 
who  had  paid  rent  in  advance  for  premises,  a  mortgage  of 
which,  with  a  clause  assigning  the  rents  to  the  mortgagee 
upon  default  in  the  payment  of  interest,  had  been  recorded 
some  years  previous  to  the  date  when  the  lease  commenced 
to  run,  was  enjoined,  the  default  in  the  payment  of  rents 
having  occurred  before  this  lease,  from  interfering  with  the 
receiver  in  his  collection  of  rents.  Moll  v.  McKeon,  35  Misc. 
551; 71  Supp.  1127. 

"Section  1788  of  the  Code  by  its  terms  applies  only  to  a 
limited  class  of  actions,  and  leaves  the  law  in  regard  to  the 
powers  of  receivers  unchanged  in  all  other  respects."  Good- 
rich V.  Sanderson,  35  App.  Div.  546,  at  p.  557;  55  Supp.  881. 

Action  under  stock  corporation  law. — A  creditor  of  a  cor- 
poration being  unable  to  pay  a  judgment  against  him,  a  re- 
ceiver in  supplementary  proceedings  was  appointed  for  him; 
this  receiver  sued  officers  of  the  corporation  to  recover  from 
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them  personally,  under  the  Stock  Corporation  Law,  §  30,  for 
their  failure  to  file  an  annual  report ' ;  Held,  that  an  assign- 
ment in  law  resulted  from  the  appointment  of  the  receiver, 
the  creditor  being  alive,  and  the  right  to  sue  passed  as  an  in- 
cident to  the  main  debt.  Boynton  v.  Sprague,  100  App.  Div. 
443;  91  Supp.  839.  In  this  case,  the  order  provided  that 
the  receiver's  bond  be  filed  with  the  Clerk  of  New  York  County; 
it  was  actually  filed  with  the  clerk  of  the  City  Court;  Held, 
that  an  amendment,  under  Code  Civ.  Pro.  §  723,  to  the  order, 
was  properly  allowed.    Id. 

5.  Costs  are  awarded  to  or  against  a  receiver  "as  in  an 
action  by  or  against  a  person,  prosecuting  or  defending  in  his 
own  right";  "but  they  are  exclusively  chargeable  upon,  and 
collectible  from  the  estate,  fund,  or  person  represented,  un- 
less the  court  directs  them  to  be  paid,  by  the  party  personally, 
for  mismanagement  or  bad  faith  in  the  prosecution  or  defense 
of  the  action."  Code  Civ.  Pro.  §  3246.  A  receiver,  expressly 
authorized  to  sue  in  his  own  name,  was  held  not  personally 
liable  for  costs,  where  the  court  had  made  no  order  directing 
him  to  pay  them  for  "mismanagement  or  bad  faith."  Marsh 
V.  Hussey,  17  Super.  Ct.  614.  On  a  motion  to  set  aside  a 
judgment  for  costs,  it  was  shown  that  the  defendant  was 
trustee  of  an  express  trust  and  had  not  been  proved  guilty 
of  mismanagement  or  bad  faith  in  the  action;  Held,  that  as 
he  sued  in  his  own  right,  without  alluding  in  the  complaint 
to  his  representative  capacity,  he  was  not  entitled  to  immunity. 
Murray  v.  Hendrickson,  6  Abb.  Pr.  96. 

6.  Actions  against  receiver.  In  general.^ — Just  as  the 
broad  rule  is  that  the  receiver  must  obtain  leave  to  sue,  so 
one  desiring  to  bring  an  action  against  the  receiver  should 
obtain  leave  to  do  so.     Hirshfeld  v.  Kalischer,  81  Hun,  606. 

//  a  suit  is  pending  against  a  permanent  receiver,  he  may 

1  These  provisions  sued  on  have  since  been  repealed. 

2  See  also  pp.  27,  28,  29,  Vol.  I. 
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retain  money  to  meet  a  possible  judgment.  L.  1883,  c.  378, 
§  78  (3  Cum.  &  Gil.  Gen.  L.,  p.  3387). 

Will  not  designate  attorney. — The  court,  in  giving  a  re- 
ceiver leave  to  sue,  will  not  authorize  him  to  appoint  any 
particular  attorney.  First  Nat.  Bk.  of  Rondout  v.  Navarro, 
17  Supp.  900. 

Appearance. — Where  a  receiver  serves  a  demurrer  to  the 
plaintiff's  complaint  in  a  regular  way,  this  is  a  general  ap- 
pearance. Pruyn  v.  McCreary,  105  App.  Div.  302;  93  Supp. 
995. 

When  the  court  is  asked  to  direct  a  receiver  to  begin  an  action, 
notice  must  first  be  given  to  the  parties  to  be  proceeded  against. 
People  V.  Life  Union,  84  Hun,  560.  In  any  case,  the  pre- 
sumption is  that  the  receiver  will  attend  to  his  duties;  "if  he 
is  derelict  therein  he  is  responsible  to  the  parties  who  have 
been    injured."     Id. 

7.  But  suing  a  receiver  without  leave  does  not  de- 
prive tlie  court  of  jurisdiction. — Pruyn  v.  McCreary, 
105  App.  Div.  302;  93  Supp.  995;  Hirshfeld  v.  Kalischer,  81 
Hun,  606.  "The  rule  requiring  leave  to  sue^  a  receiver  is 
not  statutory,  and  is  in  no  sense  elementary  to  the  action 
itself."  McParland  v.  Bain,  26  Hun,  38.  Suing  without 
leave  is  purely  a  question  of  contempt  of  court.  Pruyn  v. 
McCreary,  lok  App.  Div.  302;  93  Supp.  995;  Chautauqua 
County  Bk.  v.  Risley,  19  N.  Y.  369. 

8.  The  receiver's  remedy,  when  sued  without  leave,  is 

either  to  ask  for  a  stay  of  proceedings  or  to  seek  to  punish 
the  plaintiff  for  contempt.  Hirshfeld  v.  Kalischer,  81  Hun, 
606.  And  if  the  court  believes  the  case  a  proper  one  for  grant- 
ing leave,  such  permission  will  be  given  nunx:  pro  tunc.  Id. 
McPartland  v.  Bain,  26  Hun,  38.  In  the  last  cited  case, 
the  question  whether  the  receiver,  one  of  the  defendants,  was 
properly  a  party,  was  only  raised  on  appeal,  and  the  court 
said  if  it  had  been  raised  below  it  "might  have  been  easily 
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met  by  producing  an  order  of  leave  already  given,  or  by  one 
granted  nunc  pro  tunc,  if  necessary;  or  the  court  could  have 
properly  held,  at  that  stage  of  the  case,  that  his  appearance 
and  admission  by  answering,  without  making  the  objection 
to  the  regularity  of  the  suit,  was  a  waiver,  so  far  as  he  was 
concerned,  of  the  usual  rule  in  such  cases."    Id. 

9.  In  an  action  against  a  party  as  receiver,  no  personal 
judgment  may  be  obtained.— P/e^er  v.  Kling,  58  App.  Div. 
179;  68  Supp.  641;  aff'd  171  N.  Y.  668. 

10.  Parties.  Intervention.— Where  a  creditor  of  a  cor- 
{)oration  sued  its  officers,  under  Code  Civ.  Pro.  §§  1781,  1782, 
it  was  held  that  the  receiver  of  the  corporation  was  a  necessary 
party,  although  he  had  been  discharged.  Lilienihal  v.  Betz, 
108  App.  Div.  222;  95  Supp.  849.  Where  an  action  was 
brought  against  a  railroad  corporation  for  trespass,  and  a 
receiver  was  appointed  for  this  corporation  after  the  case  was 
at  issue,  and,  the  receiver  being  substituted  as  defendant  in 
place  of  the  corporation,  a  judgment  was  obtained  against 
him,  this  judgment  was  reversed,  for  the  receiver  was  not  a 
proper  party,  having  superseded  the  company  "only  in  re- 
lation to  the  possession  and  management  of  the  property 
committed  to  his  charge."  Decker  v.  Gardner,  124  N.  Y.  334. 
Before  a  mortgage  foreclosure  action  had  begun,  a  receiver 
in  supplementary  proceedings  for  one  of  the  owners  of  the 
equity  of  redemption  had  been  appointed;  Held,  that  this 
receiver  was  not  an  adverse  party  within  Code  Civ.  Pro.  §§  713, 
714.  Orover  v.  McNeely,  72  App.  Div.  575;  76  Supp.  559. 
Where  a  receiver  had  been  appointed  for  a  corporation  under 
Code  Civ.  Pro.  §§  1784,  1793,  it  was  held  error  to  allow,  after 
judgment  by  default  had  been  obtained  in  a  judgment  cred- 
itor's action,  a  person  to  be  made  a  party  defendant  under 
Code  Civ.  Pro.  §  452  with  leave  to  answer,  where  this  person 
did  not  allege  that  she  had  any  defense,  but  merely  contended 
that  she  was  a  creditor  of  the  corporation.    Trowbridge  v. 
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Troy  &  N.  E.  R.  Co.,  113  App.  Div.  325;  99  Supp.  435.  A 
mortgage  sought  to  be  foreclosed  was  subject  to  the  hen  of 
two  prior  mortgages;  during  the  pendency  of  the  action  to 
foreclose  this  third  mortgage,  it  was  agreed  between  the 
attorney  for  the  plaintiff  and  a  person  representing  the  two 
prior  mortgagees,  that  an  assignment  of  the  rents  should  be 
obtained  from  the  mortgagor  under  an  agreement  as  to  the 
equitable  application  of  the  moneys  obtained;  this  assign- 
ment was  obtained;  subsequently,  the  plaintiff,  without 
notice  to  the  two  prior  mortgagees,  secured  the  appointment 
of  a  receiver;  Held,  that  these  mortgagees  have  leave  to  inter- 
vene as  parties,  and  that  the  moneys  in  the  hands  of  the  re- 
ceiver be  applied  as  directed  in  the  agreement  made  when 
the  assignment  of  the  rents  was  obtained.  Bradley  &  Cur- 
rier Co.  V.  Hofmann,  70  App.  Div.  77;  74  Supp.  1076.  A 
motion  by  stockholders  to  intervene  for  the  purpose  of  pre- 
venting a  receiver  from  carrying  through  a  sale  of  property 
in  his  possession  as  such  receiver  should  be  denied  unless 
such  stockholders  show  that  the  proposed  sale  will  work  an 
injustice  to  them.  People  v.  Anglo-Amer.  Sav.  &  Loan  Assn., 
66  App.  Div.  9;  72  Supp.  1021;  app.  dism'd  169  N.  Y.  606. 
The  receiver  of  this  association,  as  part  of  the  transaction, 
released  from  personal  UabiHty  the  directors  of  the  savings 
association.  Subsequently,  a  stockholder  sued  these  directors 
for  alleged  breaches  of  trust,  and  asked  the  court  to  ehminate 
the  provision  in  the  order  for  the  sale  which  released  the 
directors  from  liability,  on  the  grounds  that  the  receiver  failed 
to  show  the  liability  of  the  directors  and  that  the  receiver  was 
deceived  as  to  the  means  of  these  directors.  Held,  that  the 
relief  asked  should  be  denied,  for  the  action  would  seek  to  re- 
tain all  the  advantages  of'  the  sale,  which  was  a  compromise, 
and  reject  the  disadvantages.  Craig  v.  James,  89  App.  Div. 
541;  85  Supp.  583;  rev's'g  41  Misc.  148;  83  Supp.  939;  aff'd 
without  opinion,  181  N.  Y.  538.  Where  a  judgment  creditor 
sought  to  recover  from  a  railroad  corporation,  impleaded 
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with  a  new  corporation  into  which  it  had  been  reorganized, 
his  claim  was  dismissed  for  the  reason  that  his  judgment  was 
merely  one  against  the  old  company,  that  it  was  never  pre- 
sented to  or  allowed  by  the  receiver,  that  it  never  became 
"an  outstanding  debt  or  claim  against  said  receivership," 
and,  therefore,  that  it  did  not  come  within  the  provision  of 
an  order  of  the  United  States  court  that  the  new  company 
had  undertaken  to  pay  aU  outstanding  debts  against  said 
receivership.  Ferguson  v.  Toledo,  A.  A.,  etc.,  R.  Co.,  85  App. 
Div.  352;  83  Supp.  283.  The  United  States  court's  order 
could  not  be  attacked  collaterally,  it  was  held,  but  the  remedy 
of  an  aggrieved  person  was  by  intervention  in  the  suit  in 
which  the  order  was  made.    Id. 

11.  Attacks  on  receiver's  acts. — Where  a  receiver  fraudu- 
lently obtained  an  order  for  a  sale  of  a  debt  due  a  corporation, 
it  was  held  that  an  equitable  action  at  the  suit  of  a  creditor 
would  he  to  vacate  the  order  and  set  aside  a  sale  made  in  pur- 
suance thereof,  and  that  the  creditor  was  not  hmited  to  a 
motion  in  the  action  wherein  the  receiver  was  appointed. 
Hockley  v.  Draper,  60  N.  Y.  88.  In  such  an  action,  it  was 
not  necessary,  in  order  to  maintain  it,  for  the  plaintiff  to  re- 
turn the  money  paid  for  the  assignment,  because  such  money 
was  not  in  the  plaintiff's  possession  or  under  his  control.  Id. 
A  general  assignee  attempted  to  charge  the  estate  of  a  re- 
ceiver with  interest  for  twelve  years  on  account  of  the  omis- 
sion of  the  receiver  to  invest  that  sum  so  that  it  would 
draw  interest;  inasmuch  as  the  assignee  was  in  a  better  position 
than  the  receiver  to  know  when  this  money  might  be  wanted, 
and  inasmuch  as  he  knew  the  details  of  the  entire  htigation 
that  was  in  progress,  such  assignee  had  an  affirmative  duty 
to  seek  out  banks  which  were  wiUing  to  pay  interest;  Held, 
therefore,  that  the  receiver  was  not  hable  for  this  twelve  years' 
interest.  First  Nat.  Bank  of  Champlain  v.  Wood,  30  Misc. 
278;  63  Supp.  324.    A  receiver  sold,  for  $150,  a  $600  bond 
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and  mortgage;  twelve  years  later  he  was  sought  to  be  charged 
with  the  full  amount,  on  the  ground  that  his  sale  was  improper; 
Held,  that  as  no  protest  has  been  made  for  twelve  years,  and 
as  various  claims  had  been  made  at  the  time  of  the  sale  against 
the  validity  of  the  bond  and  mortgage,  and  the  receiver  had 
sold  them  apparently  for  the  best  price  he  could  obtain,  the 
receiver  therefore  was  not  liable  for  this  full  amount.  First 
Nat.  Bank  of  Champlain  v.  Wood,  30  Misc.  278;  63  Supp.  324. 
A  judgment  debtor,  seeking  to  set  aside  a  sale  made  by  his 
receiver,  has  sufficient  interest  to  authorize  such  action  on 
his  part,  although,  intervening  the  date  of  the  sale  and  of  the 
motion  to  set  it  aside,  the  judgment  debtor's  interest  in  the 
fund  has  been  sold  upon  foreclosure  of  a  mortgage  the  judg- 
ment debtor  made,  the  validity  of  such  mortgage  sale  being, 
however,  in  dispute.  Rawolle  v.  Kathfleisch,  48  Misc.  607; 
95  Supp.  540. 

12.  Actions  to  compel  certain  acts  by  receiver. — A  re- 
ceiver is  not  guilty  of  contempt  if,  being  directed  by  the 
court  to  dehver  over  property  to  a  corporation  on  receiving 
a  bond  that  the  corporation  will  pay  to  the  executors  (of 
whom  the  receiver  is  one)  any  damage  or  recovery  that 
may  be  had  against  said  executors,  and  being  tendered  a 
bond  running  to  him  both  as  receiver  and  testamentary 
trustee  conditioned  that  the  corporation  will  pay  any  dam- 
age or  recovery  that' might  be  had  "against  said  obhgee," 
he  dechnes  to  turn  over  the  property.  Witherbee  v.  With&rbee, 
55  App.  Div.  181;  66  Supp.  1036. 

Delivery  of  checks.— A  petition  to  compel  the  receiver  of  an 
insolvent  bank  to  deliver  certain  checks  to  another  bank  was 
held  properly  denied  as  such  a  direction  would  be  impossible 
of  performance,  the  receiver  having  returned  these  checks 
to  depositors.    People  v.  Federal  Bk.  of  N.  Y.,  94  Supp.  732. 

With  reference  to  real  property.— In  an  action  between  hus- 
band and  wife,  in  which  the  wife  seeks  to  have  it  declared 
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that  she  is  the  owner  of  the  lease  of  a  hotel  of  which  her  hus- 
band is  manager,  if  the  husband  has  been  appointed  receiver, 
and  if  the  owner  has  been  awarded  possession  as  against  the 
husband  and  wife  because  of  the  nonpayment  of  rent,  an 
apphcation  by  the  landlord  to  direct  the  receiver  to  surrender 
possession  should  be  granted.  Foster  v.  Foster,  98  App.  Div. 
24;  90  Supp.  451.  A  receiver  took  possession  of  mortgaged 
hotel  property,  and  expressly  agreed  to  collect  its  outstanding 
accounts;  as  it  did  not  appear  that  the  hotel  corporation  was 
indebted  for  rent  when  the  receiver  took  possession,  and  as 
it  did  appear  that  the  moneys  collected  from  lodgers  were 
due  prior  to  that  time,  it  was  held  that  the  hotel  company 
could  recover  from  the  receiver  the  moneys  he  collected. 
St.  Paul  Hotel  Co.  v.  Segrave,  48  Misc.  657;  96  Supp.  308. 
In  an  action  against  the  receiver,  in  dissolution  proceedings, 
of  a  New  York  bank,  it  was  shown  that  in  summary  pro- 
ceedings which  had  been  instituted,  judgment  had  been 
taken  against  the  receiver  by  default,  and  that  two  quarterly 
payments  of  rent  fell  due  under  the  lease  during  his  occupancy; 
Held,  that  the  judgment  conclusively  estabhshed  the  re- 
ceiver's hability  for  these  two  quarterly  payments.  Prince  v. 
(ScAZesin^er,  Appellate  Division,  1st  Dept.  N.  Y.  Law  J.,  Jan.  10, 
1907.  A  final  judgment  was  entered  dissolving  a  corporation 
and  appointing  a  permanent  receiver,  this  judgment  containing 
a  clause  stating  certain  hens  subject  to  which  certain  of  the 
real  estate  should  be  sold  by  the  receiver;  Held,  that  this 
judgment  did  not  have  the  effect  of  divesting  the  liens  of 
existing  judgments  not  referred  to  therein.  Matter  of  Coleman, 
174  N.  Y.  373 

Where  a  fund  is  claimed. — Under  a  stipulation,  a  receiver 
deposited  with  a  trust  company  a  fund  of  which  the  ownership 
was  in  dispute;  one  of  the  claimants  made  a  summary  apphca- 
tion to  compel  the  receiver  to  turn  the  fund  over  to  him; 
Held,  that  inasmuch  as  it  was  not  at  all  clear  who  was  right, 
the  claimant  should  be  left  to  an  action.    Brown  v.  McBean, 
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54  App.  Div.  635;  66  Supp.  785.  An  insolvent  firm  went 
into  the  hands  of  a  receiver;  a  creditor  sought  to  have  it  ad- 
judicated that  he  had  a  Uen  upon  the  assets  in  the  hands  of 
the  receiver;  this  creditor  alleged  that  a  draft  had  been  sent 
the  firm  for  the  purpose  of  taking  up  certain  notes,  and  these 
notes  this  creditor  was  compelled  to  pay;  Held,  that  as  it  was 
not  shown  that  the  receiver  got  this  draft,  this  creditor  waS 
merely  an  unpreferred  one.  Matter  of  Dolge  and  Son,  35  Misc. 
107;  71  Supp.  205. 

13.  Costs. — Code  Civ.  Pro.  §  3246  applies  as  in  actions  by 
receivers.^  Where  the  receiver  was  not  justified  in  defending 
a  litigation,  the  person  for  whom  he  was  receiver  having  sworn 
.that  the  claim  sued  on  was  valid,  and  where,  having  volun- 
tarily embarked  in  the  litigation,  without  funds  to  pay  the 
costs,  he  was  deemed  guilty  of  bad  faith,  he  was  held  properly 
charged  personally  for  costs.  Bourdon' v.  Martin,  74  Hun, 
246;  26  Supp.  378;  aff'd  142  N.  Y.  669.  A  receiver  was  ap- 
pointed in  the  dissolution  proceedings  of  a  New  York  corpo- 
ration in  this  State;  a  Missouri  corporation,  a  creditor  of  the 
dissolving  corporation,  had  made  a  general  assignment,  and 
a  substituted  trustee  had  been  appointed;  New  York  attorneys 
had  begun  an  action  against  the  Missouri  corporation  and  had 
attached  part  of  the  fund  in  the  hands  of  the  receiver  of  the 
dissolving  corporation;  the  substituted  trustee  of  the  Missouri 
corporation  attempted  to  have  the  debt  ordered  payable  to 
him  as  such  trustee  and  not  to  the  Missouri  corporation,  but 
he  was  defeated,  costs  being  awarded  to  the  attaching  credi- 
tors; Held,  that  these  costs  must  be  paid  by  the  receiver  out 
of  the  funds  in  his  hands.  Matter  of  Hulhert  Bros.  &  Co.,  29 
Misc.  484;  61  Supp.  959. 

14.  Conflict  between  receivers — As  between  the  re- 
ceiver in  an  action  to  foreclose  a  corporate  mortgage,  given 


1  See  Paragraph  5,  p.  1189,  ante. 
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to  secure  bondholders,  and  a  receiver  appointed  at  the  same 
time,  in  a  suit  by  a  general  creditor  of  the  corporation,  brought 
for  the  purpose  of  sequestrating  the  assets  of  the  corporation 
after  a  judgment  upon  the  claim  and  an  execution  returned 
unsatisfied;  both  receivers  having  been  appointed  at  the  same 
instant,  but  the  sequestration  action  having  been  commenced 
before  the  foreclosure  action  and  before  the  appointment 
of  the  receiver  therein;  the  sequestration  receiver  is  entitled 
to  earnings  which  accrued  before  the  mortgage  receiver  took 
possession.  N.  Y.  Security  Co.  v.  Saratoga  G.  &  El.  L.  Co.,' 
159  N.  Y.  137. 

15.  On  a  motion  to  vacate  an  execution,  it  was  shown 
that  several  years  before  this  motion,  a  receiver,  in  supple- 
mentary proceedings,  had  been  appointed  for  the  judgment 
debtor,  that  he  collected  moneys,  that  a  reference  in  his 
accounting  was  pending,  that  certain  successors  of  said  re- 
ceiver were  appointed,  and  that  no  notice  of  any  intention  to 
issue  execution  was  ever  given  to  such  receivers;  as  it  nowhere 
appeared  that  the  receiver  was  appointed  prior  to  the  entry 
of  the  plaintiff's  judgment.  Held,  that  the  plaintiff  was  guilty 
of  no  contempt,  and  that  the  motion  should  be  denied.  Coo- 
per V.  Bailey,  69  App.  Div.  358;  74  Supp.  667. 

16.  Negligence;  receiver's  liability.— Where  a  receiver 
was  authorized  to  issue  certificates  in  order  to  borrow  money 
to  repair  and  preserve  the  plant  of  an  electric  company,  and 
where  he  did  so,  and  ran  the  plant,  and  an  employee  of  the 
receiver  was  injured,  through  the  negligence  of  the  receiver, 
or  others  acting  in  his  behalf,  and  obtained  a  judgment  for 
such  injury;  and  where,  without  notice  to  this  employee, 
and  after  the  employee's  notice  of  motion  for  leave  to  sue 
the  receiver,  the  receiver  paid  out  large  sums  collected  out 
of  the  earnings,  but  refused  to  pay  this  employee's  judgment, 
it  was  held  that  the  rights  of  the  employee  were  not  secondary 
to  those  of  creditors  in  ^i\rhose  behalf  the  plant  was  being 
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operated,  and  that  an  order  directing  the  receiver  to  pay  this 
judgment  was  proper.  Robinson  v.  N.  Y.  &  L.  I.  Elec.  Co., 
99  App.  Div.  509;  91  Supp.  153. 

17.  Effect  of  receivership  on  insurance  policy.— A  con- 
dition in  a  fire  insurance  policy,  avoiding  it  in  case  any  change 
took  place  in  title  or  possession,  whether  by  legal  process  or 
judicial  decree  or  voluntary  transfer  or  conveyance,  was  held 
not  to  prevent  a  recovery  on  the  policy  by  a  receiver,  in  dis- 
solution proceedings,  of  the  partnership  which  took  out  the 
policy.     Keeney  v.  Home  Ins.  Co.,  71  N.  Y.  396. 


Form  No.  678. 

Order  Granting  Receiver  Leave  to  Sue  Under  a  Particular  Statute.* 

[Title  of  action.] 

Upon  reading  and  fihng  the  annexed  affidavit  of  G.  M.  B., 
receiver  of  the  property  of  the  above-named  L.  M.,  the  an- 
nexed written  request  of  the  creditor  in  whose  behalf  he  was 
appointed  that  action  be  brought  as  hereinafter  ordered,  and 

Upon  motion  of  J.  A.  A.,  attorney  for  said  receiver,  it  is 

Ordered,  that  said  G.  M.  B.,  receiver  as  aforesaid,  is  hereby 
empowered  and  authorized  to  institute  and  maintain  one  or 
more  actions  under  Sec.  30  of  the  Stock  Corporation  Law, 
in  such  court  as  he  may  be  advised,  against  one  or  more  of 
the  directors  of  the  S.  D.  Company,  a  foreign  stock  corpora- 
tion organized  under  the  laws  of  the  State  of  West  Virginia, 
for  the  purpose  of  recovering  from  said  directors,  or  any  of 
them,  a  certain  indebtedness  owing  by  said  S.  D.  Co.  to  L.  M., 
the  above-named  judgment  debtor,  by  reason  of  a  certain 

1  From  Boynton  v.  Sprague,  100  App.  Div.  443;  91  Supp.  839.  The  re- 
ceiver recovered  judgment,  and  this  judgment  was  affirmed.  The  provisions 
of  the  Stock  Corporation  Law  under  which  he  sued  have,  however,  since  been 
repealed.  The  form  may  be  adapted  to  meet  the  requirements  of  other 
statutes. 
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contract  dated  ^ ,   19 — ,  to  which  said  S.  D.  Co,  and 

said  L.  M.  are  parties. 
Enter 

F.  B.  D., 

J.  C.  C. 


Art.  XI.  receiver's  certificates  of  indebtedness. 

FORMS. 

NO.  PAGE. 

679.  Order  allowing  receiver  to  issue  certificates  of  indebtedness 1203. 

680.  Certificate  of  indebtedness 1203. 

681.  Order  allowing  receiver  to  issue    certificates  and  containing  the 

form  thereof.      United    States   court 1204. 

1.  In  general. — The  power  of  a  receiver  to  issue,  under 
the  direction  of  the  court,  certificates  of  indebtedness,  taking 
priority  over  existing  incumbrances,  is  no  longer  questioned, 
although  it  is  only  within  recent  years  that  the  law  on  the 
subject  has  been  fairly  settled.     The  theory  is  that  such  is- 
suance  is  necessary   for   the   preservation   of   the   property. 
"The  act  of  the  court  in  taking  charge  of  property  through 
a  receiver  is  attended  with  certain  necessary  expenses  of  its 
care  and  custody;  and  it  has  become  the  settled  rule  that 
expenses  of  realization,  and  also  certain  expenses,  which  are 
called  expenses  of  preservation,  may  be  incurred  under  the 
order  of  the  court  on  the  credit  of  the  property,  and  it  follows, 
from  necessity,  in  order  to  the  effectual  administration  of 
the  trust  assumed  by  the  court,  that  these  expenses  should 
be  paid  out  of  the  income,  or  when  necessary,  out  of  the  corpus 
of  the  property  before  distribution,  or  before  the  court  passes 
over  the  property  to  those  adjudged  to  be  entitled."    RaU  v. 
Attrill,  106  N.  Y.  423. 

2.  When  authorized. — ^The  following  are  among  the  pur- 
poses for  which,  it  has  been  held,  such  certificates  can  be 
issued : 

Railroads. — To  build  bridges  and  approaches  for  a  railroad, 
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which  are  "essential,  not  only  to  the  safe,  but  to  any  running  of 
trains  over  the  road."  Hilton  Bridge  Construction  Co.  v. 
Forster,  26  Misc.  338;  57  Supp.  140;  aff'd  without  opinion 
42  App.  Div.  630;  59  Supp.  1106.  For  the  "proper  preserva- 
tion and  ordinary  operation"  of  a  railroad,  where  there  are 
few  assets.  Central  Trust  Co.  of  N.  Y.  v.  Tappen,  6  Supp.  918. 
To  pay  for  supphes  (it  seems)  necessary  to  maintain  and  re- 
pair a  railroad.  Metropolitan  Trv^t  Co.  v.  Tonawanda  V. 
R.  Co.,  103  N.  Y.  245;  revers'g  40  Hun,  80.  To  "benefit  the 
property"  of  a  railroad.  Wesson  v.  Chapman,  77  Hun,  144; 
28  Supp.  431. 

Other  public  service  corporations. — To  make  repairs  or  ob- 
tain supplies  (it  seems)  to  keep  the  service  going,  in  the  case 
of  a  corporation  which  is  engaged  in  a  public  service,  which 
service  "cannot  be  interrupted  without  inconvenience  and 
harm  to  the  community."  Wiggins  v.  Neversink  Light  & 
Power  Co.,  47  Misc.  315;  93  Supp.  853.  To  repair  and  pre- 
serve the  plant  of  an  electric  company.  Robinson  v.  iV.  Y. 
&  S.  I.  Electric  Co.,  99  App.  Div.  509;  91  Supp.  153. 

Corporations  not  in  the  public  service. — The  receiver  of  such 
a  corporation  will  be  allowed  to  issue  certificates  only  "on 
the  score  of  public  necessity."  Wiggins  v.  Neversink  Light 
and  Power  Co.,  47  Misc.  315;  93  Supp.  853. 

3.  When  not  authorized.— The  following  are  among  the 
cases  in  which,  it  has  been  held,  the  certificates  cannot  be 
issued : 

Partnership. — A  receiver,  in  proceedings  for  the  dissolution 
of  a  par^tnership  (proprietors  of  a  brewery),  having  asked 
permission  to  lend  certain  moneys  to  customers  purchasing 
beer  from  him  as  receiver  to  enable  them  to  take  out  liquor 
licenses,  such  advances  being  necessary  in  order  to  preserve 
the  assets  from  ruinous  loss,  was  given  leave  by  the  court  to 
apply  to  this  purpose  moneys  in  his  hands.  Bernheimer  v. 
Schmid,  71  App.  Div.  244;  75  Supp. .899.     But  the  court  said: 
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"The  receiver  should  not  be  allowed  to  borrow  money  on  the 
credit  of  the  receivership,  nor  to  create  indebtedness  for  the 
parties  to  the  action,  nor  to  give  hens  upon  the  assets."    Id. 

Threats  to  destroy  the  estate. — Where  workmen  threaten  to 
burn  a  building  if  their  wages,  which  are  in  arrears,  are  not 
paid,  this  does  not  justify  the  receiver  in  issuing  receiver's 
certificates;  for  the  preservation  of  order  is  a  duty  of  the  State. 
Raht  v.  Attrill,  106  N.  Y.  423. 

Laborer's  wages. — To  pay  laborers  for  work  done  before 
the  appointment  of  the  receiver.  Met.  Trust  Co.  v.  Tonawanda 
V.  &  Cuba  R.  Co.,  103  N.  Y.  245.  When  the  proceedings 
which  this  case  reviews  were  had,  L.  1885,  c.  376,  was  not 
in  force.  This  is  now  §  8  of  the  Labor  Law  (L.  1897,  c.  415 ; 
2  Cum.  &  Gil.  Gen.  L.,  p.  2050)  and  provides  that  employees' 
wages,  in  the  case  of  a  partnership,  or  a  corporation  other 
than  a  moneyed  corporation,  "shall  be  preferred  to  every 
other  debt  or  claim."  In  a  case  in  which  the  question  of 
receiver's  certificates  was  not  presented,  it  was  held  that 
this  statute  did  not  affect  a  receiver  in  foreclosure  proceedings 
of  a  corporation.  Franklin  Trust  Co.  v.  N.  A.  B.  Co.,  11 
App.  Div.  249;  42  Supp.  211. 

4.  The  application  to  issue  the  certificates  should  be  on 
notice  to  the  owners  of  outstanding  liens. — Union  Trust  Co. 
V.  Illinois  Midland  Co.,  117  U.  S.  460;  Stevens  v.  Union  Trust 
Co.,  57  Hun,  498;  11  Supp.  268.  "Those  who  take  receivers' 
certificates  must  be  deemed  to  have  taken  them  subject  to 
the  rights  of  parties  who  have  prior  liens  upon  the  property, 
and  who  have  not,  but  should  have  been,  brought  before  the 
court.  While  the  court,  under  some  circumstances  and  for 
some  purposes,  and  in  advance  of  the  prior  lien-holders  being 
made  parties,  may  have  jurisdiction  to  charge  the  property 
with  the  amount  of  the  receiver's  certificates  issued  by  its 
authority,  it  cannot,  without  giving  such  parties  their  day 
in  court,  deprive  them  of  their  uriority  of  lien.    When  such 
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prior  lien-holders  are  brought  before  the  court  they  become 
entitled,  upon  the  plainest  principles  of  justice  and  equity, 
to  contest  the  necessity,  validity,  effect  and  amount  of  all 
such  certificates,  as  fully  as  if  such  questions  were  then  for 
the  first  time  presented  for  determination."    Id. 

6.  If  receirer  issues  certificates  without  authority  of 
court. — It  is  by  authority  of  the  court  that  receivers' 
certificates  have  their  priority,  and  if  a  receiver  issues  notes 
without  authority,  the  holders  thereof  are  without  relief 
against  the  estate,  at  least  unless  they  show  that  their  money 
was  used  for  the  benefit  of  the  estate.  Wesson  v.  Chapman, 
77  Hun,  144;  28  Supp.  431.  It  seems  that  in  the  latter  event 
they  would  be  entitled  to  equitable  relief,  but  that  otherwise 
their  only  remedy  would  be  against  the  receiver  personally. 
Id.    ■ 

6.  Receiver's  power  cannot  be  attacked  collaterally. — 

The  owners  of  lots  fronting  on  a  street  on  which  an  elevated 
railroad  is  to  be  built,  cannot  contend,  as  an  argument  for 
restraining  the  construction  of  the  railroad,  that  the  receivers 
of  the  railroad  have  no  power  to  issue  receivers'  certificates;  for 
"that  is  a  question  for  those  only  who  propose  to  advance  on 
such  certificates  and  those  who.  are  interested  in  the  property." 
Moran  v.  Lydecker,  27  Hun,  582. 

7.  Form  of  certificates — The  certificates  should  recite 
that  the  authority  of  the  court  has  been  given.  Wesson  v. 
Chapman,  77  Hun,  144;  28  Supp.  431.  They  should  make 
it  clear  that  the  receiver  issues  them  as  receiver  and  not  in-  ■ 
dividually.  Bennett  v.  Whitney,  94  N.  Y.  302;  United  Press  v. 
AbeU  Co.,  73  App.  Div.  240;  76  Supp.  692. 
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Form  No.  679. 

Order  Allowing  Eeceiver  to  Issue  Certificates  of  Indebtedness.^ 

[Title  of  action.] 

On  reading  and  filing  the  affidavit  of  W.  V.  R.,  the  receiver 
appointed  in  the  above  action,  the  judgment  in  the  above 
action,  the  resolution  of  the  L.  S.  Railroad,  and  the  consent 
and  application  of  W.  F.,  Jr.,  and  on  motion  of  the  plaintiffs, 
the  said  receiver,  the  L.  S.  Railroad,  and  the  said  W.  F.,  Jr., 
and  after  hearing  Mr.  P.  for  the  plaintiffs,  the  receiver,  the 
L.  S.  Railroad  and  W.  F.,  Jr. 

It  is  ordered  that  the  said  receiver  be  and  is  authorized, 
for  the  purpose  of  providing  for  the  drafts  already  given  by 
him  and  overdue,  as  stated  in  the  said  affidavit,  to  issue  his 
certificates  to  the  amount  of  $23,000,  in  certificates  of  $1,000 
each,  payable  in  one  year,  with  6  per  cent  interest,  the  same 
to  be  a  lien  upon  all  the  property  in  the  possession  of  the  re- 
ceiver and  upon  all  property  in  the  possession  of  which  he  is 
entitled,  before  everything  except  the  $20,000  of  certificates 
already  issued  by  him. 

Enter  in Coimty. 

J.  S.  L. 
J.  S.  C, 


Form  No.  680. 

Certificate  of  Indebtedness.^ 

No.  Whole  Issue  $23,000,  $1,000 

L.  S.  Railroad. 

Receiver's  certificate  of  indebtedness. 

This  is  to  certify,  that  the  receiver  of  the  L.  S.  Railroad, 
appointed  in  an  action  in  the  Supreme  Court  of  the  State  of 
New  York,  wherein  A.  R.  S.  and  others,  are  plaintiffs,  and  the 
U.  T.  Company  of  New  York  are  defendants,  is  indebted  to 

or  bearer,  in  the  sum  of  $1,000  dollars,  lawful  money 

of  the  United  States  of  America,  to  be  paid  on  the 


day  of ,  19 — ,  with  semiannual  interest,  payable  on 

the day  of ,  19—,  and  on  the day 

1  From  Hilton  Bridge  Constr.  Co.  v.  Foster,  26  Misc.  338;  57  Supp.  140; 
aff'd  without  opinion,  42  App.  Div.  630;  59  Supp.  1106;  in  which  it  was  held 
that  the  issuance  of  the  certificates  was  proper. 

2  See  note  1. 
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of ,  19 — ,  at  the  office  of  the  manager  of  said  rail- 
road. This  certificate  is  a  lien  upon  all  the  property  of  said 
railroad  now  in  the  possession  of  such  receiver,  and  is  a  part  of 
a  total  indebtedness  of  23,000  dollars,  which  the  receiver  has 
been  authorized  to  contract  in  this  way  by  order  of  the  Supreme 
Court,  made  on  the day  of ,  19—,  and  en- 
tered in  the  ofHce  of  the  Clerk  of County,  in  the  City 

of ,  on  the day  of ,  19—.    A  previous 

issue  of  certificates  to  the  total  amount  of  20,000  dollars,  was 

made  by  the  same  receiver  on  the day  of , 

19 — ,  which  is  still  outstanding. 
In  witness  whereof,  the  receiver  has  signed  this  certificate 

as  such  receiver,  but  not  personally,  this day  of 

,  19—,  at ,  N.  Y. 

W.  V.  R.,  Receiver. 


Form  No.  681. 

Order  Allowing  Receiver  to  Issue  Certificates  of  Indebtedness 
and  Containing  the  Form  Thereof.    United  States  Court.' 

[Title  of  action.] 

Now,  on  this day  of ,  19 — ,  comes  on 

to  be  heard  the  petition  of  the  receivers  heretofore  appointed 
in  this  cause,  relating  to  the  issue  of  receivers'  certificates 
and  the  application  of  the  proceeds  thereof,  and  the  parties 
hereto  and  the  receivers  appearing  herein  by  their  respective 
sohcitors,  and  after  hearing  C.  C.  D.,  for  the  receivers,  C.  B.  A., 
foi;  the  complainants,  and  E.  W.  W.,  for  the  defendant,  and 
the  court  being  fully  advised  in  the  premises,  and  it  appearing 
that  the  allegations  of  said  petition  are  true,  and  that  the 
order  therein  prayed  for  will  be  for  the  preservation  and  best 
interests  of  the  property  in  the  hands  of  said  receivers,  and  no 
cause  being  shown  against  the  same,  it  is,  therefore. 

Ordered,  adjudged  and  decreed  by  the  court  as  follows: 

First.  That  the  receivers  heretofore  appointed  in  this  cause 
be,  and  they  are  hereby,  fully  authorized  and  instructed,  under 
the  terms  and  conditions  hereinafter  stated,  to  issue  a  series 
of  certificates  of  indebtedness  to  an  amount  not  exceeding 

1  This  order  is  from  Colonial  Trust  Co.  v.  Pacific  Pack.  &  Nav.  Co.,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  New  Jersey.  The 
authority  of  the  court  to  make  the  order  was  attacl^ed,  ineffectually.  The 
case  is  not  reported.     The  order  was  made  in  March,  1903. 
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in  the  aggregate dollars,  of  which  amount 


dollars  shall  bear  date  the  — day  of ,  19 — , 

payable  one  year  from  the  date  thereof,  and  bearing  interest 
at  not  exceeding per  cent  per  annum,  payable  semi- 
annually at  such  places  in  the  city  of as  shall  be 

stated  in  said  certificates;  but  all  of  said  certificates  shall  be 
payable  at  any  time  at  the  option  of  said  receivers  upon 
thirty  (30)  days'  previous  notice  by  publication  in  some  daily 

newspaper  of  general  circulation  in  the  cities  of , 

and ,  at  least  once  in  each  week  for  four  (4) 


successive  weeks,  upon  the  expiration  of  which  thirty  (30)  days' 
notice  interest  thereon  shall  cease.  The  indebtedness  created 
and  evidenced  by  the  said  certificates  to  be  issued  under  this 
order,  without  preference  or  distinction  as  between  any  of 
said  certificates,  is  hereby  constituted  and  decreed  to  be, 
and  shall  continue  to  constitute  until  fully  paid  and  satisfied, 
except  as  hereinafter  provided,  the  first  and  paramount  lien 
upon  all  of  the  property  of  the  defendant  which  has  or  may 
hereafter  come  into  the  possession  of  the  said  receivers,  and 
upon  all  property,  securities  and  certificates  of  indebtedness  of 
the  receivers  of  the  P.  A.  F.  Company  and  all  other  certificates 
or  property,  coming  into  the  possession  of,  and  representing 
advances  made  by,  said  receivers  of  P.  P'.  and  N.  Company; 
but  out  of  the  proceeds  of  sale  of  such  canned  salmon  as 
may  hereafter  come  into  their  possession  said  receivers  are 
hereby  expressly  authorized  to  use  for  the  necessary  purpose 
of  such  receivers  in  the  conduct  of  their  business,  a  sum  ndt 
exceeding  in  the  aggregate dollars.     It  is  further 

Ordered,  adjudged  and  decreed  that  out  of  said  issue 

of dollars  of  said  certificates  hereby  provided  for, 

said  receivers  are  authorized  to  sell  at  once  at  not  less  than 
par, dollars  thereof,  and  to  apply  the  proceeds  real- 
ized fr9m  such  sale  for  the  purposes  specified  in  said  petition 
and  as  shall  seem  for  the  best  interests  of  the  property  in  their 
charge,  as  herein  directed.    It  is  further 

Ordered,  adjudged  and  decreed  that  from  time  to  time 
as  additional  amounts  are  required  by  said  receivers  for  the 
necessary  purposes  of  their  business,  they  shall  apply  to  this 
"court  for  leave  to  sell  such  additional  certificates  out  of  the 
issue  hereby  authorized  as  may  be  necessary;  and  that  no  sale 
of  said  certificates  beyond  the  amount  of dollars 
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shall  be  made  by  said  receivers  except  under  specific  authoriza- 
tion by  this  court.  Said  certificates  shall  bear  a  serial  num- 
ber and  be  substantially  in  the  form  following: 

No.  $ 

P.    P.    &    N.    COMPANY. 
Receivers'  Certificate  of  Indebtedness. 

This  is  to  certify  that  T.  B.  McG.,  G.  D.  H.,  J.  A.  K.  and 
J.  R.  W.,  as  receivers  of  the  P.  P.  and  N.  Company  (and  not 
individually),  are  indebted  imto  the  bearer  hereof  in  the  sum 

of dollars,  payable  in  gold  coin  of  the  United  States 

of  the  present  standard  of  weight  and  fineness  on  the • 

day  of ,  19 — ,  at  the  office  of  B.  M.  &  Company ^ 

Street, City,   and  interest  thereon  from 

date,  until  paid,  at  the  rate  of per  centum  per  an- 
num,  payable  in   like   gold    coin   on    the day  of 

and in  each  year  at  the  same  place. 

This  certificate  is  one  of  a  series  of  hke  tenor  and  effect 
issued  by  the  said  receivers  under  and  subject  to  all  of  the  pro- 
visions of  an  order  of  the  Circuit  Court  of  the  United  States 

for  the  District  of  New  Jersey,  entered  the day 

of ,  19 — ,  in  a  cause  therein  depending  in  equity 

wherein  C.  T.  Company  and  R.  P.  are  complainants  and  the 
P.  P.  and  N.  Company  is  defendant,  and  also  of  an  order  of 

the  Circuit  Court  of  the  United  States  for  the  District  of , 

Division,  entered  the day  of ,  19- 


in  a  cause  therein  depending  in  equity  between  the  same 

parties,  and  also  of  an  order  of  the  District  Court  of 

for  the Division  thereof,  entered  the day  of 

,  19 — ,  in  a  cause  therein  depending  in  equity  between 

the  same  parties,  by  which  orders  the  said  receivers  were 
directed  to  issue  receivers'  certificates  of  indebtedness  to  an 
amount  not  exceeding dollars  on  the  security  here- 
inafter specified. 

All  of  said  certificates  are  payable  at  any  time  at  the  option 
of  said  receivers  upon  thirty  days'  previous  notice  by  pub- 
lication in  some  daily  newspaper  of  general  circulation  in 

the  city  of ,  in  the  State  of ;  in  the  city 

of ,  in  the  State  of ;  and  in  the  city  of , 

in  the  State  of ;  as  provided  in  the  orders  mentioned 

above,  and  upon  the  expiration  of  said  thirty  days'  notice 
interest  hereon  will  cease. 
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The  receivers  are  in  no  way  individually  liable  upon  this 
certificate;  but,  under  the  said  orders  of  said  courts,  all  of 
said  certificates  so  authorized  without  preference  or  distinction 
as  between  themselves  constitute,  until  paid,  a  first  and  para- 
mount lien  upon  all  of  the  property  of  the  P.  P.  and  N.  Com- 
pany which  has  or  may  hereafter  come  into  the  possession  of 
said  receivers  and  all  property,  securities  and  certificates 
of  indebtedness  representing  advances  of  money  made  by 
said  receivers,  including  all  property  which  the  receivers  may 
acquire  by  means  of  the  employment  of  such  part  of  the 

proceeds  of  the  sale  of  canned  salmon,  not  exceeding 

dollars,  as  the  said  receivers  are  authorized  by  the  said  orders 
to  use  in  continixing  the  business  of  the  company. 

In  witness  whereof,  the  receivers  have  signed  this  cer- 
tificate this day  of ,  19 — . 


Receivers. 

Said  certificates  shall  be  signed  by  said  receivers,  and  the 
signature  of  any  three  of  said  receivers  shall  be  sufficient. 

Second:  The  receivers  shall  preserve  a  proper  record  show- 
ing the  serial  number  and  amount  of  each  of  said  certificates 
and  the  names  of  the  purchasers  thereof.  None  of  said  cer- 
tificates shall  be  disposed  of  by  said  receivers  at  less  than  par, 
and  the  same  shall  be  disposed  of  from  time  to  time  at  such 
times  as  the  receivers  may  deem  necessary  to  meet  the  re- 
quirements of  their  business  and  of  this  order.  The  funds 
realized  from  such  issue  of  certificates  shall  be  used  for  the 
following  purposes:  {Here  state  the  purposes  in  detail).  It  is 
further 

Ordered,  adjudged  and  decreed  that,  except  as  here- 
inbefore provided,  the  proceeds  of  sale  of  any  property  coming 
into  the  possession  of  said  receivers  shall  be  deposited  in  such 
banks  or  trust  companies  of  approved  standing  in  the  cities 

of , ; , ; ; 

-,  and  in  the  States  of and ,  as  may  be 


selected  by  said  receivers. 

A.  K., 
Judge. 
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REPLEVIN. 
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NO.  PAGE. 

683.  Affidavit  of  plaintiff  to  require  chattel  to  be  replevied,  made 

before  commencement  of  action 1228. 

684.  Affidavit  of  agent,  or  attorney  of  plaintiff,  to  require  a  chattel 

to  be    replevied 1229. 

685.  Plaintiff's  undertaking  in  replevin 1230. 

686.  Notice  of  exception  to  sureties 1231. 

687.  Affidavit  by  defendant  to  require  a  return  of  chattel  replevied 

with  notice 1232. 

688.  Affidavit  by  agent  or  attorney  of  defendant  to  require  return  of 

chattel  replevied 1232. 

689.  Undertaking  on  part  of  defendant  to  obtain  return  of  chattel  re- 

plevied      1233. 

690.  Notice  by  sheriff  to  plaintiff   that  he  requires  indemnity  on 

claim  by  third  person 1234. 

691.  Affidavit  by  third  person  claiming  title  to  chattel  replevied   ....    1234. 

692.  Affidavit  by  agent  or  attorney  of  third  person  claiming  title  to 

chattel  replevied 1235. 

693.  Undertaking  indemnifying  sheriff  on  claim  by  third  person. .  .   1236. 

694.  Sheriff's  return  to  requisition  for  replevy  of  chattel  on  delivery 

thereof  to  the  plaintiff 1237. 

695.  Sheriff's  return  where  a  third  person  claims  the  chattel,  and  the 

plaintiff  indemnifies  or  refuses  to  indemnify  sheriff 1238. 

696.  Sheriff's  return  of  redelivery  of  chattel  to  defendant 1239. 

697.  Sheriff's  return  where  none  of  the  chattels  is  found 1239. 

698.  Notice  to  sheriff  to  file  return 1240. 

699.  Notice  by  plaintiff  of  abandonment  of  claim  to  chattels  not 

replevied 1240. 

700.  Notice  that  defendant  demands  judgment  for  return  of  chattels  1241. 

1,  Nature  of  remedy  by  replevin.— "Originally  at  com- 
mon law  the  action  of  replevin  lay  to  recover  the  possession 
of  goods  illegally  distrained  by  a  landlord.  The  primary  ob- 
ject of  the  action  was  to  recover  possession  of  the  specific 
chattels.  The  form  of  action  was  so  useful  that  the  action 
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was  extended  to  nearly  all  cases  of  unlawful  caption  (taking) 
or  detention  of  chattels  where  it  was  sought  to  recover  the 
chattels  in  specie.  In  many  cases  where  the  plaintiff  was 
unable  to  obtain  the  return  of  the  chattels  he  could  recover 
in  the  action  their  value.  Still,  the  action  remained  essen- 
tially one  to  recover  possession  of  chattels  as  distinguished 
from  actions  in  trespass  or  trover  to  recover  damages  for  the 
seizure  or  for  the  value  of  the  property."  Sinnott  v.  Feiock,^ 
165  N.  Y.  444,  445.  "At  conmion  law  the  action  of  replevin 
was  only  possessory,  and  the  chattel  had  to  be  taken  by  the 
sheriff  on  the  writ  in  order  to  begin  the  action  at  all."  (Gay- 
NOR,  J.)  Milligan  v.  Brooklyn  Warehouse  &  S.  Co.,  34  Misc. 
55,  60;  68  Supp.  744.  A  cause  of  action  for  conversion  is 
entirely  inconsistent  with  one  for  replevin.  Hitchcock  v. 
Wimpleberg,  103  App.  Div.  53;  92  Supp.  997. 

Replevin  is  an  action  ex  delicto,  as  it  is  based  on  an  alleged 
tortious  act.  Bernheimer  v.  Hartmayer,  50  App.  Div.  316; 
63  Supp.  978. 

2.  Jurisdiction  as  provisional  remedy — Replevin  is  not 
included  in  the  Code  of  Civil  Procedure  in  the  chapter  on 
provisional  remedies  such  as  arrest,  attachment,  etc.  How- 
ever, it  is  substantially  a  provisional  remedy,  in  so  far  as  the 
chattel  may  be  seized  at  the  commencement  of  the  action 
and  held  until  the  final  determination  of  the  suit.  And 
"where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons ....  the  seizure  thereof  by  the  sheriff  is  regarded  as 
equivalent  to  the  granting  of  a  provisional  remedy,  for  the 
purpose  of  giving  jurisdiction  to  the  court,  and  enabling  it 
to  control  the  subsequent  proceedings  in  the  action;  and  is 
equivalent  to  the  commencement  of  the  action,  for  the  pur- 
pose of  determining  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto."  Code 
Civ.  Pro.  §  1693.  The  requisition  is  deemed  the  mandate  of 
the  court.    Code  Civ.  Pro.  §  1694.    The  jurisdiction  acquired 


1  See  this  case  for  a  review  of  the  various  statutes  relating  to  replevin. 
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by  seizure  of  property  under  a  requisition  is,  under  Code  Civ. 
Pro.  §  416,  suflEicient  to  sustain  the  granting  of  an  order  of 
arrest,  which  is  executed  before  the  summons  is  served,  if 
the  summons  is  actually  served  before  the  motion  to  vacate  the 
order  of  arrest  is  heard.  Acker  v.  Hauteman,  27  Hun,  48. 
But  there  must  be  an  actual  seizure  of  property;  merely  plac- 
ing the  requisition  in  the  hands  of  the  sheriff  is  not  the  com- 
mencement of  the  action.  Adams  v.  Henry,  3  W.  Dig.  22. 
Nor  the  granting  of  a  provisional  remedy.  Nasser  v.  Corwin, 
36  How.  Pr.  540.  And  the  action  is  not  commenced  as  to 
the  defendant  until  the  service  of  the  papers  upon  him;  so 
that  a  demand,  when  one  is  necessary,  at  any  time  before  the 
actual  service  of  the  papers  on  the  defendant,  is  sufficient. 
Irr  V.  Schroeder,  6  Civ.  Pro.  R.  253;  McAdams  v.  Walbrau, 
8  Civ.  Pro.  R.  451. 

When  remedy  available. — A  chattel  may  be  seized  (if  taken 
before  final  judgment)  "when  the  summons  is  issued  or  at 
any  time  afterwards  and  before  the  service  of  a  copy  of  the 
defendant's  answer,  or,  where  judgment  is  taken  by  default 
for  want  of  an  appearance  or  pleading,  before  the  entry  of 
the  final  judgment."     Code  Civ.  Pro.  §  1694. 

3.  When  snmmons  must  be  served There  is  no  require- 
ment that  the  summons  shall  be  served  within  a  specific  time 
after  the  seizure  under  the  requisition  to  continue  the  juris- 
diction thus  acquired.  Barron  v.  South  Brooklyn  S.  M.  Co., 
18  Abb.  N.  C.  352.           i 

4.  Who  can  maintain  replevin.i— T^  plaintiff  must  prove 
title  in  himself,  and  the  defendant,  in  possession  of  a  chattel, 
may  succeed  by  proving  title,  in  a  third  person,  of  the  chattel 
in  suit.  Levy  v.  Kelter,  63  App.  Div.  392;  71  Supp.  509. 
Where,  in  a  replevin  action,  the  complaint  is  treated  as  in 
the  detinet,  a  general  denial  puts  in  issue,  not  only  the  wrong- 
ful detention,  but  plaintiff's  title;   and   the  defendant  may 

1  See  Code  Civ.  Pro.  §  1695. 
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show,  not  only  title  in  himself,  but  title  out  of  the  plaintiff 
and  in  a  stranger.    Steams  v.  Early,  49  Misc.  614;  96  Supp.  837. 

The  right  to  possession  of  the  property  at  the  time  of  the 
commencement  of  the  action  is  a  principal  requisite  to  main- 
taining an  action  in  replevin.  Wheeler  v.  Vanderveer,  88  Hun, 
233;  34  Supp.  799. 

Actual  possession  by  the  vendee  under  a  conditional  bill  of 
sale,  providing  that  title  shall  pass  to  the  vendee  when  the 
property  is  paid  for,  is  sufficient  on  which  to  maintain  re- 
plevin against  the  party  taking  the  property  from  the  vendee's 
possession.  Appleby  v.  Hollands,  8  App.  Div.  375;  40  Supp. 
808. 

A  replevin  action  against  one  holding  bonds  as  collateral 
security  on  a  loan  can  be  successful  only  by  the  plaintiff  show- 
ing a  title  paramount  to  that  of  the.  pledgor,  or  that  the  loan, 
for  which  the  bonds  are  held,  has  been  paid.  Thompson  v. 
St.  Nicholas  National  Bank,  113  N.  Y.  325. 

Making  a  levy  upon  chattels  is  the  exercise  of  such  dominion 
over  them  as  to  sustain  an  action  of  conversion  or  replevin 
by  the  true  owner  against  the  officer.  Zion  v.  De  Jonge, 
39  Misc.  839;  81  Supp.  491;  and  cases  there  cited. 

Merely  levying  upon  property  and  advertising  for  sale  the 
interest  of  a  third  person  therein,  by  a  sheriff,  is  sufficient  to 
maintain  replevin  against  the  officer,  although  there  is  no  re- 
moval of  the  property.     Alvord  v.  Haynes,  13  Hun,  26. 

One  in  actual  or  constructive  possession  of  lands  may  main- 
tain replevin  against  a  person  who  wrongfully  severs  property 
(logs)  therefrom.  Youmans  v.  Francisco,  15  W.  Dig.  312. 
The  owner  of  lands  has  such  constructive  possession  in  the 
absence  of  an  actual  adverse  possession.  Weeks  v.  Martin, 
10  Supp.  656.  But  the  title  of  plaintiff  holding  by  a  deed 
upon  sale  of  the  land  for  taxes  can  be  shown  to  be  defective 
in  such  an  action.  Johnson  v.  Elwood,  53  N.  Y.  431;  modified, 
56  N.  Y.  614. 

Delivery  of  a  bill  of  lading  to  a  bank  by  a  consignor,  as  col- 
lateral, upon  its  discount  of  his  draft  upon  the  consignee, 
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vests  title  to  the  goods  in  the  bank,  which  will  support  re- 
plevin as  against  an  attachment  creditor  of  the  consignor. 
Sather  Banking  Co.  v.  Hartwig,  23  Misc.  89;  51  Supp.  677. 

A  conditional  seller,  who  has  a  right  to  repossess  the  chattel 
if  at  any  time  he  considers  himself  insecure,  can  maintain 
replevin  against  a  sheriff  who  has  taken  the  property  on  ex- 
ecution against  the  vendee.  Payne  v.  Batter  son,  22  W.  Dig. 
109. 

A  lien  for  salvage  will  sustain  replevin.  Baker  v.  Hoag,  7 
N.  Y.  555. 

A  mortgagor  under  a  mortgage  giving  him  the  right  to  posses- 
sion of  the  chattels  may  maintain  replevin  against  a  mortgagee 
who  without  consent  of  the  mortgagor  has  taken  possession 
before  default.    Newsam  v.  Finch,  25  Barb.  175. 

A  chattel  mortgagee  who  sells  the  chattels  under  the  mort- 
gage after  notice  that  the  mortgagor  had  no  title  thereto  is 
liable  in  an  action  of  replevin  brought  by  the  true  owner 
even  though  such  mortgagee  has  parted  with  possession  of 
the  chattels.     Tasker  v.  Ryan,  4  App.  Div.  616;  40  Supp.  942. 

A  purchaser  of  goods  under  foreclosure  of  a  chattel  mortgage 
becomes  the  owner  thereof  when  they  are  struck  down  to  him 
and  his  deposit  is  accepted  and  he  is  entitled  to  immediate 
possession,  and  may  maintain  replevin  against  anyone  inter- 
fering with  that  possession.  Williamson  v.  Lawrence,  8 
Misc.  71;  28  Supp.  594. 

A  judgment  creditor  who  directs  a  sheriff  to  levy  under  ex- 
ecution on  particular  property  as  being  that  of  the  judgment 
debtor  is  liable  in  an  action  of  replevin  brought  by  the  true 
owner  of  such  property  if  it  did  not  belong  to  the  judgment 
debtor.     Knapp  v.  Smith,  27  N.  Y.  277. 

Consigned  goods. — If  goods  are  consigned,  with  the  right 
of  the  consignee  to  sell  the  same,  the  consignor  can  recover 
the  goods  in  the  hands  of  a  third  person  who  has  purchased 
the  same  only  by  showing  that  he  is  not  a  bona  fide  purchaser 
for  value  and  that  a  proper  demand  for  the  return  of  the  goods 
has  been  made.    Frischman  v,  Mandel,  26  Misc.  820;  56  Supp. 
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1029.  Goods  delivered  to  one  for  examination  with  an  op- 
tion to  buy  may  be  retaken  by  the  owner,  before  exercise  of 
the  option  by  the  proposed  buyer,  from  a  sheriff  who  has 
seized  the  same  under  attachment  against  such  proposed  buyer. 
Klee  V.  Grant,  4  Misc.  88;  23  Supp.  855. 

A  constructive  possession  is  one  that  depends  upon  the  con- 
tract that  confers  title.     Clements  v.  Yturria,  81  N.  Y.  285. 

The  law  of  the  domicile  of  the  owner  of  personal  property, 
as  a  general  rule,  determines  the  validity  of  every  transfer 
made  of  it  by  him.    Nichols  v.  Mase,  94  N.  Y.  160. 

Lien  on  property  by  defendant. — ^If  the  defendant  has  a 
valid  lien  on  the  chattel  at  the  time  a  demand  is  made,  which 
hen  is  not  satisfied,  the  plaintiff  cannot  recover  in  replevin. 
Bernheimer  v.  Hartmayer,  50  App.  Div.  316,  318;  63  Supp.  978. 

After  appointment  of  receiver. — Under  Code  Civ.  Pro.  §  756, 
a  replevin  complaint  should  not  be  dismissed  on  the  strength 
of  the  introduction  of  evidence  of  an  order,  subsequent  to 
the  commencement  of  the  replevin  action,  and  in  another 
cause,  appointing  a  receiver  of  the  plaintiff's  property,  where 
it  is  not  shown  that  such  receiver  has  been  substituted.  Stearns 
V.  Early,  49  Misc.  614;  96  Supp.  837. 

6.  Rescission  of  sale  for  fraud  as  basis  of  replevin, — 

In  case  a  sale  is  rescinded  for  fraud  the  right  to  retake  the 
actual  chattels  sold,  as  regards  bona  fide  purchasers  for  value, 
dates  from  the  time  of  the  rescission,  and  if  the  goods  have 
then  passed  to  a  purchaser  for  value  they  cannot  be  retaken. 
Milligan  v.  Brooklyn  Warehouse  &  S.  Co.,  34  Misc.  55;  68 
Supp.  744;  Wise  v.  Grant,  140  N.  Y.  593;  Devoe  v.  Brandt, 
53  N.  Y.  462;  Barnard  v.  Campbell,  58  N.  Y.  73;  Goodivin  v. 
Wertheimer,  99  N.  Y.  149.  But  a  judgment  creditor  who 
purchases  the  goods  under  the  execution  sale  or  his  own  judg- 
ment is  not  a  bona  fide  piurchaser  for  value  in  such  a  case. 
Devoe  v.  Brandt,  53  N.  Y.  462.  An  assignee  for  creditors 
of  such  a  fraudulent  purchaser  who  secures  possession  before 
the  rescission,  is  lawfully  in  possession  to  the  extent  that 
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demand  upon  him  is  necessary  to  sustain  replevin.  Good- 
win V.  Wertheimer,  99  N.  Y.  149. 

As  against  the  fraudulent  vendee,  however,  the  plaintiff  can 
maintain  an  action  in  form  as  for  replevin,  even  though  he 
has  disposed  of  the  chattels,  provided  that  disposition  has 
been  voluntary.  Sinnott  v.  Feiock,  165  N.  Y.  444,  and  cases 
there  cited.  But  not  if  they  have  been  taken  on  execution 
against   him.    Id. 

Property  taken  in  execution  or  attachment. — Prior  to  1894, 
a  vendor  upon  rescinding  a  contract  of  sale  of  chattels,  because 
of  the  fraud  of  the  vendee,  could  not  seize  the  chattels  in  re- 
plevin, if  they  had  been  taken  in  attachment  or  execution 
against  such  vendee  prior  to  the  time  the  replevin  suit  was 
begun,  or  the  rescission  took  place,  under  Code  Civ.  Pro. 
§  1690,  subd.  3.1  Wise  v.  Grant,  140  N.  Y.  593.  By  the 
amendment  cited  in  the  notes  the  law  was  changed  so  that 
the  doctrine  of  Wise  v.  Grant  no  longer  obtains,  and  a  vendor 
who  rescinds  a  sale  of  chattels  because  of  the  fraud  of  the 
vendee  may  sue  the  sheriff  who  holds  the  goods  under  ex- 
ecution or  attachment,  either  in  replevin,  or  conversion  if 
the  officer  refuses  to  deliver  them  up  on  demand  after  rescis- 
sion. Wise  V.  Grant,  140  N.  Y.  593;  Nat.  Park  Bk.  v.  Goddard, 
87  Hun,  487;  34  Supp.  1144;  aff'd  without  opinion,  156  N.  Y. 
657;  Depew  v.  Beakes,  16  App.  Div.  631;  44  Supp.  774.  In 
such  a  case  the  bringing  of  the  action  in  replevin  is  a  rescission. 
Wise  V.  Grant,  140  N.  Y.  593. 

A  bona  fide  purchaser  for  value  from  the  fraudulent  vendee 
can  hold  the  goods  as  against  replevin  by  the  original  vendor 
if  he  secured  possession  before  rescission;  but  after  proof 
of  the  fraud  of  the  original  vendee  such  purchaser  has  the 
burden  of  showing  that  he  is  a  hona  fide  purchaser  for  value 

iThis  subdivision  prior  to  1894  read  as  foUows:  "Where  it  was  seized 
by  virtue  of  an  execution,  or  a  warrant  of  attachment,  against  the  propertj' 
of  a  person  other  than  the  plaintiff;  and,  at  the  time  of  the  seizure,  the  plain- 
tiff had  not  the  right  to  reduce  it  into  his  possession."  By  L.  1894,  c.  305, 
this  subdivision  was  amended  by  substituting  the  words  "time  of  the 
commencement  of  the  action"  for  those  in  italics  above. 
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from  the  fraudulent  vendee.  Milligan  v.  Brooklyn  Ware- 
house &  S.  Co.,  34  Misc.  55;  68  Supp.  744;  Ely  v.  Ehle,  3  N.  Y. 
506. 

Actual  fraud  must  he  shown  in  an  action  to  recover  a  chattel 
based  on  the  defendant's  fraudulent  representations  as  to  his 
solvency  when  same  was  purchased.  Enright  v.  Fellheimer, 
25  Misc.  664;  56  Supp.  366. 

To  constitute  fraud,  so  as  to  entil^le  the  vendee  to  rescind 
the  sale,  there  must  be  an  intent  on  the  part  of  the  purchaser 
to  do  an  act,  the  necessary  result  of  which  will  be  to  cheat 
and  defraud  the  seller.  Pinckney  v.  Darling,  3  App.  Div. 
553;  38  Supp.  411;  aff'd  158  N.  Y.  728. 

Buying  goods  upon  false  representations  as  to  financial  ability, 
etc.,  is  a  tortious  taking,  and  a  geileral  allegation  under  Code 
Civ.  Pro.  §  1721,  that  the  defendant  wrongfully  took  the 
chattel,  is  sufficient  without  setting  forth  the  facts  showing 
wrongful  detention.  Gowing  v.  Warner,  30  Misc.'  593;  62 
Supp.  797;  Acker  v.  Campbell,  23  Wend.  372.  And  this  is  so 
as  to  third  persons  who  have  ptuchased  the  goods  from  the 
fraudulent  vendee  with  knowledge  of  fraudulent  intent.  Gow- 
ing v.  Warner,  30  Misc.  593;  62  Supp.  797. 

6.  What  is  subject  to  replevin. — Only  the  specific  goods 
described  in  the  affidavit  may  be  taken  by  the  officer  and 
these  must  be  taken  only  from  the  possession  of  the  particular 
person  described  therein  or  his  agent.  Albany  Belting  & 
Supply  Co.  V.  Grell,  67  App.  Div.  81;  73  Supp.  580. 

Fixtures  which  have  been  wrongfully  removed  from  land 
may  be  recovered  by  replevin.    Laflin  v.  Griffiths,  35  Barb.  58. 

Property  held  by  the  sheriff  under  a  writ  of  replevin  cannot 
be  taken  by  replevin  in  another  action;  such  a  claimant  is 
remitted  to  his  remedy  under  Code  Civ.  Pro.  §§  1709  and  1710. 
McCarthy  v.  Ockerman,  154  N.  Y.  565. 

Property  rehonded  is  not  subject  to  replevin  by  a  third  per- 
son.   Sennel  v.  Dunn,  55  Supp.  1006. 

Taking  property  held  for  a  tax. — The  Code  (§§  1690,  1695) 
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now  allows  the  validity  of  a  tax  to  be  contested  in  an  action 
for  the  recovery  of  personal  property  seized  to  satisfy, it.  The 
statute  did  not  formerly  allow  this.  But  it  was  held  that  if 
the  property  of  one  was  taken  to  satisfy  a  tax  against  another, 
it  could  be  recovered  in  replevin.  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Roach,  80  N.  Y.  339. 

Property  held  by  the  police  department  as  evidence  in  a  criminal 
case  may  be  so  held  until  the  case  is  disposed  of.  Simpson  v. 
St.  John,  93  N.  Y.  363;  Lynch  v.  St.  John,  8  Daly,  142. 

Specific  money  can  be  replevied  if  properly  identified. 
Graves  v.  Dudley,  20  N.  Y.  76. 

A  promissory  note  may  be  replevied.  Ertell  v.  De  Pennevet, 
14  Civ.  Pro.  R.   (Browne)  336. 

A  check  may  be  recovered  in  replevin.  Haas  v.  Altieri,  2 
Misc.  252;  21  Supp.  950.  But  a  bank  which  has  certified  a 
check,  by  reason  of  the  fraud  of  the  maker,  cannot  recover 
possession  thereof  in  replevin  from  one  who  holds  the  same 
by  delivery  without  indorsement  of  the  payee.  Goshen  Nat. 
Bk.  V.  Bingham,  118  N.  Y.  349.  Nor  can  a  check,  which  has 
been  paid  and  is  of  no  further  use  except  as  a  voucher,  be  thus 
recovered.    Bamett  v.  Selling,  70  N.  Y.  492. 

A  lease  is  not  subject  to  replevin.  Nichols  v.  Mdse,  94 
N.  Y.  160. 

An  equitable  right  to  possession  of  property  will  not  support 
replevin.  Nat.  Bk.  of  Deposit  v.  Rogers,  1  App.  Div.  623; 
37  Supp.  365. 

Property  forcibly  taken  from  defendant's  possession. — The  law 
is  well  settled  that  the  action  of  replevin  may  be  maintained 
against  one  who  has  had  the  custody  and  possession  of  the 
article  claimed  and  who  has  parted  with  the  same  improperly 
before  the  commencement  of  the  action.  Hitchcock  v.  Wim- 
pleberg,  103  App.  Div.  53;  92  Supp.  997. 

Defendant  parted  with  possession  lawfully. — Replevin  will 
not  lie  against  one  whose  possession  was  lawful  and  who  has 
parted  with  the  same  before  the  commencement  of  the  action. 
Murray  v.  Lese,  86  Supp.  581. 
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An  administrator  who  secured  possession  of  a  chattel  upon 
the  contention  that  it  belonged  to  the  estate  can  be  sued  by 
the  true  owner  to  recover  it  not  as  administrator  but  indi- 
vidually. Reimers  v.  Schmitt,  68  App.  Div.  299;  74  Supp. 
122. 

7.  From  whom  property  taken. — The  property  can  be 
taken  only  from  the  possession  of  the  defendant  named  in 
the  requisition,  or  his  agent,  and  if  taken  from  any  one  else 
the  officer  is  a  trespasser  and  is  not  protected  b*y  the  process. 
Pmcht  v.  Gunn,  69  App.  Div.  396;  74  Supp.  991;  Otis  v.  Wil- 
liams, 70  N.  Y.  208;  Bullis  v.  Montgomery,  50  N.  Y.  352; 
Albany  Belting  &  Supply  Co.  v.  Grell,  67  App.  Div.  81;  73 
Supp.  580.  This  rule  applies  where  the  property  is  in  custody 
of  a  marshal  who  holds  it  by  virtue  of  an  execution  against 
the  defendant  in  the  replevin  suit,  and  unless  such  marshal 
is  made  a  defendant  in  such  replevin  suit  he  may  either  make 
a  claim  under  Code  Civ.  Pro.  §  1709,  or  bring  an  independent 
replevin  suit  to  secure  a  return  of  the  property.  Pracht  v. 
Gunn,  69  App.  Div.  396;  74  Supp.  991.  If  the  sheriff  takes 
the  property  described  from  the  person  •  specified  he  is  pro- 
tected by  the  writ,  and  no  action  can  be  brought  against 
him  for  such  taking,  except  after  claim  and  demand,  accord- 
ing to  Code  Civ.  Pro.  §§  1709  and  1710.  Hastings  v.  Nagel, 
83  Hun,  205;  31  Supp.  598.  The  court  has  no  power  to  direct 
the  sheriff  to  take  the  property  from  a  person  other  than  the 
one  named  in  the  writ.  Lehman  v.  Mayer,  8  App.  Div.  311; 
40  Supp.  933. 

8.  Possession  of  chattel  by  defendant  as  affecting  right 
to  replevin. — If  the  defendant  has  voluntarily  disposed 
of  the  chattel  the  action  may  still  be  maintained  against 
him  and  in  such  a  case  the  action  may  be  brought  against 
both  the  one  who  disposes  of  the  property  and  the  one  who 
receives  it.  Nichols  v.  Michael,  23  N.  Y.  264;  Barnett  v.  Sell- 
ing, 70  N.  Y.  492;  Dunham  v.  Union  R.  R.  Co.,  3  Keyes,  543; 
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Sinnott  v.  Feiock,  165  N.  Y.  444.  But  if  the  property  has  been 
taken  from  the  defendant  by  process  of  law  (execution),  with- 
out his  consent,  and  there  is  no  conspiracy  or  fraud  in  such 
taking,  or  if  the  property  has  been  destroyed  without  the  fault 
of  the  defendant,  replevin  cannot  be  maintained.  Sinnott  v. 
Feiock,  165  N.  Y.  444.  The  owner  of  a  chattel  may,  in  general, 
replevy  it  from  any  person  who  has  it  in  his  possession,  and 
who  has  no  right  to  retain  it  as  against  the  plaintiff.  Read  v. 
Brayton,  143  N.  Y.  342. 

Possession  by  defendant  must  be  shown. — To  sustain  an  action 
in  repleAdn  it  must  be  proved  that  the  defendant,  at  the  time 
of  the  commencement  of  the  action,  had  either  the  actual 
possession  of,  or  control  over,  the  property,  so  that  he  might 
have  deUvered  it  to  the  possession  of  the  plaintiff.  Alaske 
Unterstuetzungs  Verein  v.  Wall,  28  Misc.  174;  58  Supp.  1115. 

Possession  of  personal  property  is  presumptive  evidence  of 
ownership. — Wheeler  v.  Vanderveer,  88  Hun,  233;  34  Supp. 
799. 

//  the  property  to  be  replevied  is  in  the  possession  of  the  sheriff 
and  he  is  a  party  to  the  action,  the  requisition  must  be  de- 
hvered  to  the  coroner  who  has  all  the  powers  of  the  sheriff 
in  such  a  case.     Code  Civ.  Pro.  §§  172,  173. 

9.  Demand. — Pleading. — Considerable  confusion  exists  in 
the  adjudicated  cases  as  to  when  a  demand  must  be  made 
to  sustain  replevin  and  particularly  when  it  must  be  pleaded. 
The  question  is  discussed  at  some  length  by  Mr.  Justice  Gaynor, 
in  Milligan  v.  Brooklyn  Warehouse  &  S.  Co.,  34  Misc.  55;  68 
Supp.  744.  The  position  is  there  taken  that  it  is  never  neces- 
sary to  plead  ^  a  demand  either  in  replevin  or  conversion.     A 

1  "It  is  essential  to  bear  in  mind  that  demand  and  refusal  is  not  a  matter 
of  pleading  in  conversion  or  replevin,  but  a  matter  of  evidence,  and  does 
not  need  to  be  pleaded  any  more  than  any  other  evidence.  It  never  was 
a  matter  of  pleading,  as  one  may  see  from  Chitty's  text  and  his  forms  for 
declarations  (or  complaints)  down  to  the  present.  The  statements  that 
may  be  found  here  and  there  to  the  contrary  were  clearly  inadvertent." 
Milligan  v.  Brooklyn  Warehouse  &  S.  Co.,  34  Misc.  55,  at  p.  63;  68  Supp. 
744.     The  same  justice  announces  a  similar  doctrine  in  Bernstein  v.  War- 
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contrary  doctrine  seems  to  be  announced  in  Scofield  v.  White- 
legge,  49  N.  Y.  259,  where  Judge  Folger,  in  writing  the  opin- 
ion of  the  court,  affirming  the  dismissal  of  a  complaint  for 
failure  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
after  holding  that  the  complaint  was  bad  on  another  point, 
remarked:  "The  same  considerations  are  applicable  to  the 
lack  of  the  averment  of  demand  and  refusal,  if  the  plaintiff's 
case  is  to  depend  upon  a  wrongful  detention,  without  a  wrong- 
ful taking  in  the  first  instance."  The  last-mentioned  case  was 
followed  in  Seifret  -v.- Kraft,  13  Civ.  Pro.  R.  321.  Mr.  Jus- 
tice Gaynor  in  Bernstein  v.  Warland,  33  Misc.  280;  67  Supp. 
444;  and  again  in  Milligan  v.  Brooklyn  Warehouse  &  S.  Co., 
34  Misc.  55;  68  Supp.  744;  holds  that  the  quotation  from 
Scofield  V.  Whitelegge  is  a  dictum  and  does  not  state  the  correct 
rule,  and  as  Seifret  v.  Kraft  followed  Scofield  v.  Whitelegge, 
he  does  not  consider  the  former  authoritative.  It  appears 
to  have  been  assumed  in  Rogers  v.  Conde,  67  App.  Div.  130; 
74  Supp.  390;  that  an  averftient  of  demand  was  necessary  in 
a  complaint  for  wrongful  detention,  but  this  point  was  not 
directly  decided  therein.  In  Siedenhach  v.  Riley,  36  Hun, 
212,  it  was  distinctly  held  that  it  was  unnecessary  to  plead  a 
demand  and  that  an  averment  that  "the  defendant  unlaw- 
fully detains  the  plaintiff's  property"  is  made  out  by  proof 
of  a  demand. 

"If  the  taking  is  alleged  to  be  wrongful,  no  demand  for  the 
return  of  the  property  before  bringing  the  action,  need  be  averred, 
but  where  the  action  is  founded  upon  a  wrongful  detention, 
a  demand  for  the  return  of  the  property  must  not  only  be 
alleged,  but  proven."  Frischman  v.  Mandel,  26  Misc.  820; 
56  Supp.  1029. 

10.  Proving  a  demand,  however,  may  be  necessary  in 
many  cases  where  perhaps,  under  the  cases  cited  above,  it 
may  not  be  necessary  to  plead  it. 

land,  33  Misc.  280;  67  Supp.  444.  In  both  of  these  cases,  however,  the 
remarks  on  this  head  were  dicta,  as  the  cases  were  decided  on  other  points. 
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A  purchaser  at  a  judicial  sale  who  has  paid  value,  without 
notice  of  the  defect  in  the  title  of  the  one  against  whom  the 
process  was  issued,  it  seems,  secures  such  a  qualified  title  to 
the  chattel  thus  purchased  that  the  true  owner  thereof  cannot 
maintain  replevin  against  him  until  he  has  made  a  demand 
for  the  return  of  the  chattel  and  the  defendant  has  refused 
to  comply  therewith.  Storm  v.  Livingston,  6  Johns.  44; 
Gillett  V.  Roberts,  57  N.  Y.  28;  Barrett  v.  Warren,  3  Hill,  348. 

A  bona  fide  purchaser  for  value  (not  at  judicial  sale),  it  would 
seem,  does  not  get  any  better  title  than  the  seller  had,  and, 
therefore,  if  the  seller  stole  the  property,  or  otherwise  wrong- 
fully secured  possession  thereof,  the  true  owner  can  maintain 
replevin  without  demand.  Milligan  v.  Brooklyn  Warehouse 
&  S.  Co.,  34  Misc.  55;  68  Supp.  744.  But  here  again  the  au- 
thorities are  not  harmonious,  and  in  the  opinion  last  referred 
to  there  are  cases  cited,  containing  dicta  at  least,  that  even  as 
to  a  bona  fide  purchaser,  at  private  sale,  from  a  thief,  the  true 
owner  must  make  demand  to  support  replevin.  Gillett  v. 
Roberts,  57  N.  Y.  28. 

Demand  is  essential  where  the  possession  of  the  defendant  was 
not  wrongful.    Hall  v.  Sassier,  96  App.  Div.  96;  88  Supp.  1039. 

Chattels  held  under  contract  of  conditional  sale. — A  demand  is 
a  necessary  prerequisite  to  an  action  to  recover  possession  of 
chattels  held  under  a  contract  of  conditional  sale.  Heinrich 
V.  Van  Wrickler,  80  App.  Div.  250;  80  Supp.  226. 

Stock  held  in  escrow. — A  demand  for  the  delivery  of  stock 
held  in  escrow,  to  support  replevin,  must  be  made  after  the 
period  of  escrow  has  expired.  Delahunty  v.  Hake,  10  App. 
Div.  230;  41  Supp.  896. 

11.  The  Affidavit.i— r/ie  method  of  procuring  a  chattel 
to  be  replevied  is  by  deUvering  to  the  sheriff  an  affidavit  con- 
taining the  allegations  required  by  Code  Civ.  Pro.  §§  1695, 
1696,  on  which  is  indorsed  a  written  requisition,  subscribed 
by  the  plaintiff's  attorney,  to  the  effect  that  the  sheriff  is 

1  See  Code  Civ.  Pro,  §§  1695,  1696;  also  Forms,  post. 
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required  to  replevy  the  chattels  described  in  the  affidavit. 
Code  Civ.  Pro.  §  1694.  And  at  the  same  time  delivering 
to  the  sheriff  a  written  undertaking  as  specified  in  Code  Civ. 
Pro.  §  1699.  The  affiant  is  not  required  to  make  out  a  case, 
as  in  attachment,  "to  the  satisfaction"  of  the  judge,  and  if 
the  affidavit  is  made  by  an  agent  in  positive  form  it  will  be 
held  sufficient.  Sloan  v.  Implement  Dealers'  Mfg.  Co.,  25 
Misc.  451;  55  Supp.  558. 

An  absolute  allegation  of  ovmership  is  sufficient,  in  replevin, 
but  if  this  is  qualified  by  allegations  of  other  facts  tending 
to  show  a  qualified  ownership  they  must  show  such  ownership 
as  would  entitle  the  pleader  to  possession  of  the  chattel. 
Burdick  v.  Chesebrough,  94  App.  Div.  532;  88  Supp.  13.  An 
allegation  of  absolute  ownership  is  sufficient  without  a  state- 
ment that  the  plaintiff  is  entitled  to  the  immediate  possession 
of  the  chattel,  as  ownership  imports  this.  Griswold  v.  Man- 
ning, 67  App.  Div.  372;  73  Supp.  702. 

Wrongful  detention. — A  statement  that  defendant  is  in 
possession  of  property  owned  by  the  plaintiff  which  he  refuses 
after  demand  to  deliver  sets  forth  a  wrongful  detention. 
Griswold  v.  Mannirig,  67  App.  Div.  372;  73  Supp.  702. 

Property  held  for  a  tax. — The  facts  showing  the  invaUdity  of 
the  tax  must  be  set  forth,  not  merely  a  conclusion  that  the 
tax  is  invalid.  N orris  v.  Jones,  7  Misc.  198;  27  Supp.  209; 
aff'd  81  Hun,  304;  30  Supp.  1134. 

Amendments. — ^The  affidavit  may  be  amended  to  supply 
defects  not  going  to  the  jurisdiction.  Van  Dyke  v.  N.  Y. 
State  Banking  Co.,  18  Misc.  661;  43  Supp.  735;  Depew  v.  Leal, 
2  Abb.  Pr.  131;  Spalding  v.  Spalding,  3  How.  Pr.  297;  Cutler  v. 
Rathbone,  1  Hill,  204. 

12.  Description  of  property.!  There  must  be  clear  iden- 
tification of  the  goods  sought  to  be  recovered,  particularly 
where  they  have  passed  into  the  possession  of  innocent  third 
persons.    Leavitt  v.  Rosenthal,  84  Supp.  530.     "It  is  necessary 
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that  §  1695  should  be  complied  with  in  order  that  the  sheriff 
should  be  informed  by  the  papers  presented  to  him  as  to  the 
particular  property  which  he  is  called  upon  to  seize,  and 
that  other  creditors  may  be  informed  as  to  the  claims  sought 
to  be  asserted  by  the  plaintiff  in  the  replevin  action."  Schwie- 
tering  v.  Rothschild,  26  App.  Div.  614;  50  Supp.  206.  The 
same  particularity  of  description  of  the  chattels  in  suit  is 
not  required  in  the  complaint  in  replevin  as  is  necessary  in 
the  affidavit  to  be  delivered  to  the  sheriff.  Clemmons  v. 
Brinn,  36  Misc.  157;  72  Supp.  1066. 

The  following  descriptions  have  been  held  sufficient: 

"10,000  wool  pelts,  the  wool  taken  therefrom,  and  the 
skins  thereof  (otherwise  known  as  slats)  in  pickle  or  Ume." 
(In  an  affidavit.)  Marshall  v.  Friend,  33  Misc.  443;  68  Supp. 
502;  aff' d  59  App.  Div.  628;  69  Supp.  1140. 

"Three  hundred  and  seventy-three  2-8  yards  of  cloth,  whether 
manufactured  or  immanufactured  or  in  process  of  manufacture, 
but  capable  of  identification."  (In  a  complaint.)  Clemmons 
V.  Brinn,  36  Misc.  157;  72  Supp.  1066. 

"Thirty-seven  cases  of  Connecticut  seed-leaf  tobacco"  was 
held  to  be  a  sufficient  description  in  a  judgment  where  it 
appeared  that  the  defendant  had  purposely  disposed  of  the 
property  to  put  it  beyond  the  reach  of  the  sheriff.  Lehman 
V.  Mayer,  68  App.  Div.  12;  74  Supp.  194. 

Claiming  all  the  goods  in  a  certain  store  avoids  the  necessity 
of  a  particular  description  of  each  article.  McCarthy  v. 
Ockerman,  154  N.  Y.  565. 

The  following  descriptions  have  been  held  insufficient  in 
affidavits: 

"Eleven  cotton  Unings,  610  1-4  yds.;  9  cotton  linings,  459 
yds.  3  6-4  woolen  cloth,  201  4-8  yds."     Devoe  v.  Selig,  25  Misc 
411;  54  Supp.  941. 

"2  6-0  elliptic  solid  copper  lining;  1  6-0  octagon  soUd  copper 
lining,  full  glass;  1  6-3  elliptic  zinc  plated,  full  glass;  1  5-9 
eUiptic  zinc  plated  full  glass."  Springfield  Metallic  Casket 
Co.  V.  Wielar,  26  Misc.  863;  56  Supp.  394. 
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"Two  hundred  dozen  shirts  and  drawers  or  thereabouts; 
forty  dozen  jackets  more  or  less."  Talcott  v.  Belding,  36  Super. 
Ct.  84.  Nor  is  a  description  good  which  refers  to  articles  by 
abbreviations,  the  meaning  of  which  is  not  shown  by  anything 
contained  in  the  affidavit,  or  by  letters  and  figures  which,  read 
by  themselves,  are  not  descriptive  at  all  and  are  not  referred 
to  in  any  other  part  of  the  affidavit  so  that  their  meaning  is 
made  plain.  National  Enameling  Co.  v.  Kaplan,  53  App.  Div. 
96;  65  Supp.  732. 

An  amendment  as  to  the  description  of  the  chattels  may 
be  allowed  upon  proper  terms.  Thorn  v.  Lazarus,  39  App. 
Div.  508;  57  Supp.  279. 

13.  Change  of  form  of  property  as  affecting  right  to 
replevin. — It  is  not  essential  that  the  property  should  re- 
main in  its  original  form  in  order  to  support  replevin,  pro- 
vided it  can  be  identified.  Clemmons  v.  Brinn,^  36  Misc. 
157;  72  Supp.  1066. 

14.  Taliie.2  Fixing  the  aggregate  of  a  lot  of  household 
furniture  instead  of  that  of  each  article  separately  may  be 
proper,  if  the  defendant  is  not  prejudiced.  Tripp  v.-  Smith, 
50  App.  Div.  499;  64  Supp.  94;  aff'd  168  N.  Y.  655. 

Verdict. — If  a  chattel  has  been  dehvered  to  one  to  whom  is 
awarded  possession  thereof,  the  verdict  need  not  fix  the  value 
of  the  chattel.    Fischer  v.  Cohen,  22  Misc.  117;  48  Supp.  775. 

1  Mr.  Justice  McAdam,  who  wrote  the  opinion  in  the  above-entitled  case, 
cited  some  ancient  doctrines  as  well  as  modern  decisions  in  support  of  his 
determination,  from  which  we  quote  the  following:  "If  a  man,  in  such 
a  case,  'puts  a  new  shape  on  my  matter,  that  he  may  by  this  means  rob 
me  of  it,  he  neither  gains  any  right  over  the  matter  by  his  act,  nor  can  he 
demand  of  me  any  reward  for  labor,  any  more  than  the  thief  who  digs 
through  my  walls  can  claim  to  be  paid  for  his  trouble  in  making  a  new  door 
to  my  house.'  Puffendorf,  Law  of  Nature,  book  4,  chap.  7,  §  10;  or,  as 
explained  by  Justinian  in  his  Institutes  (Digest,  Liber  10,  tit.  4,  §  12), 
'If  a  man  make  wine  of  my  grapes,  oil  of  my  olives,  or  garments  of  my 
wool,  knowing  they  are  not  his  own,  he  shall  be  compelled  by  action  to 
produce  the  wine,  oil,  or  garments.'  " 

2  See  Code  Civ.  Pro.  §  1695. 
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15.  Vacating  requisition. ^  The  requisition  may  be  set 
aside  on  motion.  Ethridge  v.  Orcvit,  12  St.  R.  372;  O'Reilly  v. 
Good,  42  Barb.  521. 

Property  claimed-  under  U.  S.  internal  revenue  laws. — A 
motion  having  been  made  by  a  U.  S.  marshal  to  set  aside  a 
requisition,  on  the  ground  that  the  property  was  held  to  pay  a 
tax  imposed  by  the  U.  S.  internal  revenue  laws  where  a  copy 
of  the  warrant  was  attached  to  the  motion -papers, — Held,  that 
the  motion  should  be  granted  where  the  plaintiff  rehed  merely 
on  the  statement  in  the  original  affidavit  that  the  property 
was  not  taken  for  a  tax,  assessment  or  fine,  etc.  O'Reilly  v. 
Good,  42  Barb.  521. 

When  motion  to  vacate  made.  Waiver. — No  time  is  stated 
in  the  Code  when  a  motion  may  be  made  to  set  aside  a  requisi- 
tion in  replevin.  It  has  been  held  that  a  general  appearance 
by  the  defendant  waives  any  irregularity  in  the  affidavit  or 
requisition.  Hyde  v.  Patterson,  1  Abb.  Pr.  248.  However, 
a  later  case  declares  that  this  was  under  the  old  practice, 
and  that  appearance  no  longer  waived  the  defect.  McAdams  v. 
Walbrau,  8  Civ.  Pro.  R.  451.  It  has  also  been  held  that  such 
a  defect  is  waived  by  rebonding  the  property.  Wisconsin 
Marine  &  Fire  Ins.  Co.  v.  Hobbs,  22  How.  Pr.  494;  aff'd  Id., 
500. 

16.  A  third  party  claiming  property  taken  in  replevin 

has  the  option  to  make  a  claim  under  Code  Civ.  Pro.  §  1709, 
or  move  to  be  made  a  party  defendant  imder  §  452.  Stan- 
dard Sewing  Mach.  Co.  v.  Heyman,  25  Misc.  429;  54  Supp. 
936;  Rosenberg  v.  Flack,  10  Supp.  759. 

A  defendant  who  has  appealed  from  a  jvdgmeni  in  favor  of 
the  plaintiff  may  still  retake  the  property  by  rebonding,  if 
his  time  since  the  original  taking  by  the  plaintiff  has  not  ex- 
pired, under  Code  Civ.  Pro.  §  1704.  Ccrm  Exchange  Bk.  v. 
Blye,  102  N.  Y.  305. 

The  remedy  against  the  sheriff  for  taking  property  not  speci- 

iThe  Code  contains  no  provision  regulating  motions  to  vacate  requisi- 
tions in  replevin. 
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fied  in  the  affidavit  is  an  action  for  conversion.  >  Klinhm- 
stein  V.  Greeriberg,  15  Misc.  479;  37  Supp.  206,  ,  ;;  .  >j 

17.  Delivery  of  the  property  to  the  plaintiff »  should 

not  be  made  until  after  the  service  of  the  summons  on  the 
defendant.    Lisher  v.  Pierson,  2  Wend.  345. 

18.  The  judgment,  if  for  the  plaintiff,  should  award  to  jhim 
the  possession  of  the  chattel  or  the  sum  fixed  as  the  yalue 
thereof  if  possession  carmot  be  obtained.  Lewin  v.  Towbin, 
31  Misc.  780;  65  Supp.  228.  If  the  defendant  does  not  claim 
title  but  estabhshes  a  hen,  the  judgment  should  be  that  the 
plaintiff  have  possession  of  the  chattel  upon  payment  of  the 
amount  of  the  lien,  or  that  the  plaintiff  recover  the  value  of 
the  chattel  less  the  amount  of  the  lien.  Cooper  v.  Kipp, 
52  App.  Div.  250;  65  Supp.  379.  Or  in  case  of  a  hen  estab- 
Ushed  by  the  defendant,  it  may  award  the  defendant  the 
amount  of  the  Ueii,  with  costs,  with  a  provision  that  if  the 
judgment  cannot  be  collected  the  chattel  be  returned  to  him. 
Sprague  v.  King,  37  Misc.  792;  76  Supp. '897. 

//  the  defendant  does  not  claim  title  or  a  lien,  the  judgment, 
if  the  plaintiff  fails  to  prove  a  case,  should  merely  dismiss 
the  complaint.  Nichols  v.  Potts,  35  Misc.  273;  71  Supp.  765; 
Freeman  v.  U.  S.  Fidelity  &  G.  Co.,  43  Misc.  364;  87  Supp.  493. 

19.  The  undertaking  2  and  the  liability  thereunder.— 

The  plaintiff's  undertaking  must  be  executed  by  at  least  two 
sureties  approved  by  the  sheriff,  it  must  be  for  twice  the 
value  of  the  chattel  as  stated  in  the  affidavit,  and  it  must 
comply  with  the  other  provisions  of  the  Code  (§  1699).  The 
defendant's  undertaking  on  reclaiming  the  chattel  must  com- 
ply with  §  1704.  The  sureties  in  either  undertaking  must 
justify  if  excepted  to.  §  1705. 
In  the  Municipal  Court  of  the  Qty  of  New  York  the  sureties 

1  See  Code  Civ.  Pro.  §  1706. 

2  See  Code  Civ.  Pro.  §  1699  for  plaintiff's  undertaking  and  §  1704  for 
dependant's  bond  on  reclaiming  property.     See  also  forms  post. 
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on  the  plaintiff's  undertaking  must  justify  upon  the  return 
of  the  summons.  Koerkle  v.  Pangburn,  30  Misc.  775;  62  Supp. 
814. 

Additional  security. — The  court  cannot  require  an  additional 
undertaking  on  the  ground  that  the  value  stated  in  the  affi- 
davit is  too  small.  U.  S.  Land  Co.  v.  Bussey,  53  Hun,  516; 
6  Supp.  416. 

That  the  surety  has  become  insolvent  is  not  ground  for  com- 
pelling the  plaintiff  to  give  a  new  undertaking.  Hohenstein  v. 
Westminster  Candle  Co.,  31  App.  Div.  11;  52  Supp.  235. 

Undertaking  by  defendant. — An  undertaking  given  by  the 
defendant  for  a  return  of  the  goods,  under  Code  Civ.  Pro. 
§  1704,  includes  the  costs  which  are  awarded  to  the  plaintiff. 
John  Church  Co.  v.  Dorsey,  38  Misc.  542;  77  Supp.  1065. 

Amendment. — The  court  has  power  to  allow  an  amendment 
of  an  undertaking  given  by  the  defendant  upon  reclaiming 
the  property,  by  striking  out  an  admission  that  all  the  prop- 
erty specified  in  the  original  affidavit  had  been  seized  imder 
the  requisition.    Dale  v.  Gilbert,  128  N.  Y.  625. 

Objections  to  an  undertaking  by  the  defendant  to  reclaim 
the  property  should  be .  raised  on  the  justification,  not  by 
motion  to  set  it  aside.  Corn  Exchange  Bk.  v.  Blye,  102  N.  Y. 
305. 

Discontinuance;  liability  of  surety. — The  liability  of  the 
surety  upon  an  undertaking  in  replevin  may  be  enforced, 
notwithstanding  the  discontinuance  of  the  action.  Pettit  v. 
Allen,  64  App.  Div.  579;  72  Supp.  287;  Rogers  v.  U.  S.  Fi- 
delity &  Guar.  Co.,  84  Supp.  203.  But  the  plaintiff  cannot 
recover  from  the  surety  the  value  of  the  property,  unless 
there  has  been  a  demand  for  its  return  in  the  answer  in  the 
replevin  suit  or  a  demand  has  been  made  pursuant  to  Code 
Civ.  Pro.  §  1725.  Freeman  v.  [/.  S.  Fidelity  &  Guar.  Co., 
43  Misc.  364;  87  Supp.  493;  Bown  v.  Weppner,  62  Hun,  579; 
17  Supp.  193.  The  foregoing  cases  seemed  to  proceed  on  the 
theory  that  the  claim  to  return  might  be  made  either  in  the 
answer  or  by  notice  under  Code  Civ.   Pro.    §  1725.     Some 
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doubt  is  raised  on  this  point  by  the  case  of  Christiansen  v. 
Wendham,  45  App.  Div.  554;  61  Supp.  326.  But  it  was 
there  held,  where  the  defendant  claimed  a  special  property 
in  the  chattel  for  labor  as  a  mechanic,  that  failure  to  demand 
a  return  both  by  answer  and  notice  was  not  a  jurisdictional 
defect  in  the  judgment  rendered,  as  against  the  surety  on  the 
replevin  undertaking. 

Proof  of  title  in  plaintiff  after  discontinuance. — In  an  action 
against  a  surety  after  discontinuance,  proof  that  title  to  the 
property  was  in  the  plaintiff  in  the  replevin  suit  would  prevent 
a  recovery  of  more  than  nominal  damages,  unless  the  original 
defendant  had  a  special  property  in  the  chattel.  Freeman  v. 
U.  S.  Fidelity  &  Ouar.  Co.,  43  Misc.  364;  87  Supp.  493. 

Equitable  title  established  by  plaintiff. — A  replevin  bond 
may  be  cancelled  even  though  the  plaintiff  fail  to  show  legal 
title  to  the  goods,  if  he  estabUshes  an  equitable  title  to  the 
property  or  its  proceeds.  Nat.  Bk.  of  Deposit  v.  Rogers, 
166  N.  Y.  380. 


Form  No.  683. 

Affidavit  of  Plaintiff  to  Require  Chattel  to  be  Replevied,  Made 
Before  Commencement  of  Action.^ 

(Code  Civ.  Pro.  §  1695. ) 

[Title.] 

County,  ss., 


A.  B.,  of ,  being  duly  sworn,  says: 

1.  That  he  is  the  plaintiff  in  the  above-entitled  action, 
and  that  he  is  the  owner  [or  is  entitled  to  the  possession  by 
virtue  of  a  special  property  therein,  the  facts  with  respect 
to  which  are  as  follows,  to  wit :  (set  forth  facts  with  respect  to 
the  special  property)]  of  the  chattel  [or  of  the  chattels],  de- 
scribed as  follows,  to  wit:  [*]  [describe  chattel  or  chattels,  and 

1  If  the  chattels  are  replevied  after  the  commencement  of  the  action 
under  Code  Civ.  Pro.  §  1696,  the  affidavit  should  state  that  the  plaintiff 
was  the  owner,  or  had  a  special  property  in,  the  chattel,  as  the  case  may 
be,  at  the  time  of  the  commencement  of  the  action. 
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where  description  of  a  chattel  is  in  bulk,  state  weight,  measure- 
ment, or  other  quantity;  and  where  there  are  two  or  more  of  one 
kind,  state  the  number  alleged  thereof]. 

2.  The  said  chattels  are  wrongfully  detained  by  the  defend- 
ant. 

3.  That  the  alleged  cause  of  the  detention  thereof,  accord- 
ing to  the  best  knowledge,  information  and  behef  of  this 
deponent,  is  [here  set  forth  alleged  cause]. 

4.  That  said  chattels  have  not  been  taken  by  virtue  of  a 
warrant  against  the  plaintiff,  for  the  collection  .of  a  tax,  assess- 
ment or  fine,  issued  in  pursuance  of  a  statute  of  the  State, 
or  of  the  United  States. 

[Or  that  said  chattels  have  been  taken  under  color  of  a 
warrant  foi\  the  collection  of  a  tax  {or  assessment,  or  fine), 
issued  in  pursuance  of  a  statute  of  the  State  {or  of  the  United 
States),  but  that  said  taking  was  unlawful  by  reason  of  the 
following  defects  in  the  said  process,  to  wit:  {specify  same,  or 
specify  other  causes),  or  that  the  detention  thereof  is  unlawful 
by  reason  of  the  following  facts  which  have  subsequently 
occurred,  to  wit:  {here  specify  facts).] 

5.  That  said  chattels  have  not  been  seized  by  virtue  of  an 
execution  or  warrant  of  attachment  against  the  property 
of  the  plaintiff,  or  of  any  person  from  or  through  whom  the 
plaintiff  has  derived  title  to  the  chattel  [or  chattels]  since  the 
seizure  thereof. 

[Or  that  said  chattels  have  been  seized  by  virtue  of  an 
execution  {or  warrant  of  attachment)  against  the  property 
of  the  plaintiff  {or  against  the  property  of  G.  H.,  from  or 
through  whom  the  plaintiff  has  derived  title  to  the  said  chattel, 
or  chattels,  since  the  seizure  thereof),  but  that  said  chattels 
were  exempt  from  such  seizure  by  reason  of  the  following 
facts  {here  specify  facts)  {or  that  the  detention  thereof  is  un- 
lawful by  reason  of  the  following  facts,  which  have  subse- 
quently occurred,  to  wit:  {here  set  forth  such  facts).] 

6.  That  the  actual  value  of  said  chattel  [or  chattels]  is  the 
sum  of dollars. 

A.  B. 
Sworn  to,  etc. 

Requisition  to  be  indorsed  upon  or  annexed  to  affidavit: 

To  the  Sheriff  of  the  County  of [or  to  the  Sheriff 

of  any  county  where  the  chattel  {or  chattels)  described 
in  the  foregoing  {or  within)  affidavit  is  {or  are)  found]: 
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You  are  hereby  required  to  replevy  the  chattel  [or  chat- 
tels] described  in  the  foregoing  [or  within]  affidavit. 

Yours,  etc., 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.] 


Form  No.  684. 

Affidavit  of  Agent  or  Attorney  of  Plaintiff  to  Eequire  a  Chattel 
to  be  Replevied. 

(Code  Civ.  Pro.  §§  1695,  1712.) 

[Title  of  action.] 

County,  ss.: 


E.  F.,  of ,  being  duly  sworn,  says,  that  he  is  the 

agent  [or  attorney]  of  the  plaintiff  in  the  above-entitled  ac- 
tion. 

That  the  plaintiff  is  [or  was  at  the  time  of  the  commence- 
ment of  this  action]  the  owner  [or  that  the  plaintiff  is  (or 
was  at  the  time  of  the  commencement  of  this  action)  entitled 
to  the.  possession,  by  virtue  of  a  special  property  therein,  the 
facts  in  respect  to  which  are  as  follows,  to  wit  (here  set  forth 
facts  in  respect  to  special  property)],  of  the  chattel  [or  chattels] 
described  as  follows,  to  wit:  [proceed  as  in  Form  No.  683 
from  (*),  stating  whatever  allegations  are  made  upon  informa- 
tion and  belief '  to  be  so  made;  then  add:  That  the  grounds  of 
deponent's  behef,  as  to  all  matters  not  stated  upon  deponent's 
knowledge,  are  as  follows  (here  state  grounds  as  to  each  allega- 
tion made  upon  information  and  belief)]. 

That  the  reason  why  this  affidavit  is  not  made  by  the  plain- 
tiff is,  that  the  plaintiff  is  not  within  the  county  of , 

where  this  deponent  resides  [or  has  his  office]  [or  that  the 
material  facts  are  within  the  personal  knowledge  of  deponent; 

I  The  words  of  section  1712,  Code  Civ.  Pro.,  are  as  follows,  so  far  as  they 
relate  to  this  affidavit:  "The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf 
of  the  plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by  the 
plaintiff's  agent  or  attorney,  if  the  material  facts  are  within  his  personal 
knowledge;  or,  if  the  plaintiff  is  not  within  the  county  where  the  .attorney 
resides,  or  has  his  office,  or  is  not  capable  of  making  the  affidavit." 
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or  that  the  plaintiff  is  not  capable  of  making  this  affidavit, 
for  the  reason  that  {here  state  incapacity)]. 

E.  F. 

Sworn  to,  etc. 

[Add  requisition  as  in  last  form.] 


Form  ]Vo.  685. 

PlaintiiF's  Undertaking  in  Replevin. 
(Code  Civ.  Pro.  §1699.) 

[Title  of  action.] 

Whereas,  an  action  has  been  brought  [or  is  about  to  be 

commenced],  in    the Court,  by  the    above-named 

plaintiff    against    the   above-named  defendant  to  recover  a 

chattel  [or  certain  chattels]  of  the  estimated  value  of 

dollars,  and  said  plaintiff  desires  to  cause  the  said  chattel 
[or  chattels]  to  be  replevied: 

Now,  therefore,  in  pursuance  of  the  statute  in  such  case 

made  and  provided,  we,  A.  F.,  of ,  in  the  county 

of ,  and  State  of  New  York,  farmer,  and  G.  H.,  of 

,  in  the  county  of and  State  of  New  York, 

merchant,  do  hereby  jointly  and  severally  undertake,  in  the 

sum  of dollars  ^  for  the  prosecution  of  the  action, 

for  the  return  of  the  chattel  [or  chattels]  to  the  defendant, 
if  possession  thereof  is  adjudged  to  him,  or  if  the  action  abates 
or  is  discontinued  before  the  chattel  is  [or  said  chattels  are] 
returned  to  the  defendant,  and  for  the  payment  to  the  de- 
fendant of  any  sum  which  the  judgment  awards  to  him  against 
the  plaintiff. 

Dated ,  19—. 

A.  F. 
G.H. 

In  presence  of 

[Certificate  of  acknowledgment  and  affidavits  of  justification 
by  the  sureties  as  in  form  No.  145,  page  223,  vol.  I.] 

1  Not  less  than  twice  the  value  of  the  chattel  or  chattels  is  stated  in  the 
affidavit.     Code  Civ.  Pro.  §  1699. 
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Affidavit  by  Defendant  for  a  Return  of  Chattel  Replevied  With  Notice. 

I  hereby  approve  of  the  sureties  named  in  the  within  under- 
taking. 

Dated ,  19—. 

M.  N.,  Sheriff  of County. 


Form  No.  686. 

Notice  of  Exception  to  Sureties. 
(Code  Civ.  Pro.  §  1703.) 

[Title.] 

Sir — Take  notice,   that  the   defendant  excepts  to   plain- 
tiff's sureties  in  the  undertaking  served  upon  him,  on  the 

day  of ,  19 — ,  in  the  above-entitled  action.^ 

M.  N.,   Defendant's  Attorney 
[or  C.  D.,  Defendant,  or  F.  G.,  Agent  for  Defendant]. 
[Office  address.] 
To  M.  N.,  Sheriff  of County. 


Form  No.  687. 

Affidavit  by  Defendant  to  Require  a  Return  of  Chattel  Replevied 

With  Notice. 

(Code  Civ.  Pro.  §  1704.) 

[Title  of  action.] 

County,  ss.: 


C.  D.,  of ,  being  duly  sworn,  says,  that  he  is  the 

defendant  in  the  above-entitled  action,  and  that  he  is  the 
owner  of  the  chattel  [or  chattels]  which  has  [or  have]  been 

replevied  in  this  action  by  the  sheriff  of county 

[or  that  he  is  lawfully  entitled  to  the  possession  of  the  chattel 
(or  chattels)  which  has  (or  have)  been  replevied  (*)  in  this 

action  by  the  sheriff  of county,  by  virtue  of  a  special 

property  therein,  the  facts  in  respect  to  which  are  as  follows, 
to  wit  (here  set  forth  such  facts)]. 

CD. 

Sworn  to,  etc. 

1  See  as  to  justification  of  sureties,  Code  Civ.  Pro.   §§  1703,  1705,  and 
578  to  582,  and  Forms  Nos.  159, 160. 


1232      Bradbury's  Lansing's  forms  and  practice. 

Affidavit  by  Agent  of  Defendant  to  Require  Return  of  Chattel  Replevied. 

To  the  Sheriff  of  the  County  of : 

Take  notice,  that  the  defendant,  C.  D.,  requires  the  return 
of  the  chattel  [or  chattels]  replevied  by  you  in  this  action. 

Dated  ■ ,  19—. 

Yours,  etc., 

0.  F.,  Defendant's  Attorney. 
[Office  address.] 


Form  No.  688. 

Affidavit  by  Agent  or  Attorney  of  Defendant  to  Require  Betnrn 
of  Chattel  Replevied. 

(Code  Civ.  Pro.  §§  1704,  1712.) 

[Title  of  action.] 
County  of ,  ss.: 

E.  F.,  of ,  being  duly  sworn,  says,  that  he  is  the 

agent  [or  attorney]  of  the  defendant  in  the  above-entitled 
action. 

That  the  defendant  is  the  owner  of  the  chattel  [or  chat- 
tels] which  has  [or  have]  been  replevied  in  tliis  action  by 
the  sheriff  of county  [or  that  the  defendant  is  enti- 
tled to  the  possession  of  the  chattel  {or  chattels)  which  has 

{or  have)  been  replevied  in  the  action  by  the  sheriff  of 

county,  by  virtue  of  a  special  property  therein,  the  facts  in 
respect  to  which  are  as  follows,  to  wit:  {here  set  forth  svch 
facts)]. 

That  the  allegations  made  by  deponent  in  this  affidavit 
are  within  his  personal  knowledge,  except  the  allegations 
therein  stated  to  be  made  upon  information  and  belief. 

That  the  grounds  of  deponent's  belief,  as  to  all  matters 
not  stated  upon  his  knowledge,  are  as  follows,  to  wit:  as 
to  the  allegation  that  [repeating  it],  as  follows  [here  state  grounds 
of  such  belief  {and  in  the  same  manner  refer  to  each  allegation 
not  mude  upon  personal  knowledge,  and  state  the  grounds  of  his 
belief  thereof)]. 

That  the  reason  why  this  affidavit  is  not  made  by  the  de- 
fendant is,  that  said  defendant  is,  not  within  the  county  of 

,  where  the  said  property  is  replevied  [or  that  the 

said  defendant  is  not  capable  of  making  this  affidavit  by 
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Undertaking,  on  Part  of  Defendant,  to  Obtain  Return  of  Cl^ttel  R3plevied. 

reason  of  {state  incapacity),  or  that  all  the  material  facts  are 
within  the  personal  knowledge  of  deponent]. 

E.F. 

Sworn  to,  etc. 

[Same  notice  as  in  last  form.] 


Form  No.  689. 

TJndertaking,  on  Part  of  Defendant,  to  Obtain  Return  of  Chattel 

Replevied. 

(Code  Civ.  Pro.  §  1704,  subd.  2.) 

[Title  of  action.] 

Whereas,  pursuant  to  a  requisition  of    the  above-named 

plaintiff,  M.  N.,  the  sheriff  of county,  has  replevied 

a  certain  chattel  [or  "certain  chattels]  described  in  the  affi- 
davit of  the  plaintiff,  the  value  of  which  is  stated  in  said 
affidavit  at  the  sum  of dollars;  and. 

Whereas,  the  above-named  defendant  desires  to  obtain  a 
return  of  the  said  chattel  [or  chattels]  to  him: 

Now,  therefore,  we,  M.  J.,  of ,  farmer,  and  R.  F., 

of ,  banker,  do  hereby  jointly  and  severally  under- 
take, pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, that  we  are  bound  in  the  sum  of dollars  ^  for 

the  delivery  of  said  chattel  [or  chattels]  to  the  plaintiff,  if 
delivery  thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death,  and  for  the  payment  to 
him  of  any  sum  which  the  judgment  awards  against  the 
defendant. 

Dated ,  19—. 

M.J. 
R.  F. 

[Certificate  of  acknowledgment  an4  affidavit  of  justification 
of  sureties  and  apjrroval  as  in  form  No.  145,  p.  223,  vol.  I.] 

1  Not  less  than  twice  the  value  of  the  chattels,  as  stated  in  the  affidavit 
of  the  plaintiff.     Code  Civ.  Pro.  §  1704. 
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Affidavit  by  Third  Person  Claiming  Title  to  Chattel  Replevied. 

Form  No.  690. 

Notice  by  Sheriff  to  Plaintiff  That  He  Requires  Indemnity  on 
Claim  by  Third  Person. 

(Code  Civ.  Pro.  §  1709.) 

[Title  of  action.] 

Sir — Take  notice,  that  the  affidavit,  a  copy  of  which  is 
herewith  served  upon  you,  has  been  delivered  to  me,  and 
that  I  require  indemnity  against  the  claim  therein  set  forth. 

Dated, ,  19—. 

M.  N.,  Sheriff  of County. 

To  I.  H.,  Plaintiff's  Attorney. 


Form  No.  691. 

Affidavit  by  Third  Person  Claiming  Title  to  Chattel  Replevied. 


(Code  Civ.  Pro.  §  1709.) 


[Title  of  action.] 

County,  ss., 


A.  B.,  of ,  being  duly  sworn,  says,  that  he  claims 

and  has,  as  against  the  defendant,  a  right  to  the  possession 
[*]  of  the  chattel  [or  chattels]  [described  as  follows:  {insert 
description)'],^  which  has  [or  have]  been  replevied  by  the  sheriff 

of county  in  this  action,  which  right  existed  at  the 

time  when  it  was  [or  they  were]  replevied. 

That  the  facts  upon  which  his  said  right  of  possession  de- 
pends are  as  follows,  to  wit :  [set  forth  facts]. 

A.  B. 

Sworn  to,  etc. 

1  Code  Civ.  Pro.  §  1709. 
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Undertaking  Indemnifying  Sheriff  on  Claim  by  Third  Person. 

Form  No.  693. 

Affidavit  by  Agent  or  Attorney  of  Third  Person  Claiming  Title  to 
Chattels  Replevied. 

(Code  Civ.  Pro.  §§1709,  1712.) 

[Title  of  action.] 
County  of ,  ss..- 

E.  F.,  of ,  being  duly  sworn,  says,  that  he  is  the 

agent  [or  attorney]  of  A.  B.,  of . 

That  said  A.  B.  claims,  and  has,  a  right  to  the  possession 
[proceed  as  in  Form  No.  691  from  (*)  to  end  thereof,  stating 
any  allegations  made  upon  information  and  belief  to  be  so  made; 
then  add]: 

That  the  allegations  made  by  deponent  in  this  affidavit 
are  within  the  personal  knowledge  of  deponent,  except  the 
allegations  stated  to  be  made  upon  information  and  behef. 

That  the  grounds  of  deponent's  belief  as  to  all  matters 
not  stated  upon  his  knowledge,  are  as  follows,  to  wit:  as  to 
the  allegation  that,  etc.  [repeating  it],  as  follows  [here  state 
grounds  of  such  belief]  [and  in  the  same  manner  refer  to  each 
allegation  not  made  upon  personal  knowledge,  and  state  the 
grounds  of  his  belief  thereof]. 

That  the  reason  why  this  affidavit  is  not  made  by  said 

A.  B.  is,  that  said  A.  B.  is  not  within  the  county  of 

where  the  said  property  was  replevied  [or  that  the  said  A.  B. 
is  not  capable  of  making  this-  affidavit  by  reason  of  {state 
incapacity),  or  that  all  the  material  facts  are  within  tbe  per- 
sonal knowledge  of  deponent]. 

E.  F. 

Sworn  to,  etc. 


Form  No.  693. 

XTudertaking  Indemnifying  Sheriff  on  Claim  by  Third  Person. 
(Code  Civ.  Pro.  §1711.) 

[Title  of  action.] 

Whereas,  M.  N.,  the  sheriff  of county,  has  re- 
plevied in  this  action  certain  chattels  [described  as  follows 
{describe  same)],  which  have  not  yet  been  actually  delivered 
by  said  sheriff  to  either  party;  and, 
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Sheriff's  Return  to  Requisition  for  Replevy  on  Delivery  Thereof  to  Plaintiff. 

Whereas,  C.  F.  claims  to  be  entitled  to  the  possession  thereof, 
as  against  the  defendant,  and  an  affidavit  has  been  made  and 
delivered  to  said  sheriff  in  behalf  of  said  C.  F.,  according  to 
law,  stating  that  he  makes  such  claim,  and  setting  forth  the 
facts  upon  which  his  right  of  possession  depends,  and  the  said 
sheriff  has  served  a  notice,  pursuant  to  statute,  that  he  re- 
quires indemnity  against  the  said  claim: 

Now,  therefore,  we,  E.  F.,  of ,  farmer,  and  G.  H., 

of ,  merchant,  do  hereby  jointly  and  severally  un- 
dertake, that  we  will  indemnify  the  said  M.  N.,  as  sheriff 
as  aforesaid,  against  any  liability  for  damages,  costs  or  ex- 
penses, to  be  incurred  in  an  action  brought  against  him,  by 
the  said  claimant,  or  a  person  deriving  title  from  or  through 
the  said  claimant,  by  reason  of  the  taking  or  detention  of  the 
said  chattel  [or  chattels],  or  its  [or  their]  delivery  to  the  plain- 
tiff, not  exceeding  the  sum  of dollars.^ 

Dated ,  19—. 

E.  F. 
G.H. 

In  presence  of . 

[Acknowledgment  and  affidavit  of  sureties  and  approval  as  in 
Form  No.  145,  p.  223,  Vol.  I,  except  that  the  affidavit  must  show 
that  the  sureties  are  freeholders  or  householders  of  the  sheriff's 
county.] 


Form  No.  694. 

Sheriflfs  Return  to  Requisition  for  Replevy  of  Chattel  on  Delivery 
Thereof  to  the  Plaintiff. 

(Code  Civ.  Pro.  §  1715.) 

County  of ,  ss.: 

I  certify  and  return,  that  on  the day  of 


19 — ,  I  replevied  the  chattel  [or  (a  portion  of)  the  chattels] 
mentioned  in  the  within  [or  annexed]  affidavit  and  requisi- 
tion by  taking  possession  of  the  same  [or  of  all  thereof  to  be 
found  in  my  county,  to  wit:  {describe  same)],^  and  at  the  same 
time  I  deUvered  to  the  defendant,  personally  [or  to  the  agent 

1  At  least  five  hundred  dollars,  and  not  less  than  the  actual  value  of  the 
chattel  claimed,  and  two  hundred  and  fifty  dollars  in  addition  thereto. 

2  See  Code  Civ.  Pro.  §  1702. 
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Sheriff's  Return  to  Requisition  for  Replevy  on  Delivery  Thereof  to  Plaintiff. 


of  the  defendant  from  Whose  possession  the  said  chattel  (or 
chattels)  was  (or  were)  taken;  or  neither  the  defendant  nor 
his  agent,  from  whose  possession  the  said  chattel  was  (or 
chattels  were)  taken,  being  found  within  the  said  coimty, 
I  left  at  the  usual  place  of  abode  of  the  defendant  (or  of  said 
agent),  with  a  person  of  suitable  age  and  discretion],  a  copy 
of  said  affidavit,  requisition  and  of  the  undertaking  received 
by  me  from  the  plaintiff;^  [*]  and  the  defendant  having  failed 
to  except  to  the  plaintiff's  sureties,  or  to  require  the  return 
of  the  said  chattel  [or  chattels]  within  the  time  prescribed  for 
that  purpose  [or  having  made  default  in  serving  notice  of  the 
justification  of  his  sureties  in  the  undertaking  given  by  him 
on  requiring  the  return  of  said  chattel  {or  chattels) ;  or  having 
made  defaiilt  in  procuring  the  allowance  of  the  undertaking 
given  by  him  on  requiring,  etc.;  or  the  plaintiff,  after  the 
defendant  had  excepted  to  his  sureties,  having  duly  procured 
the  allowance  of  his  Undertaking],  and  no  person  not  a  party 
to  the  action  having  claimed,  as  against  the  defendant,  a  right 
to  the  possession  of  said  chattel  [or  chattels],  existing  at  the 
time,  when  it  was  [or  they  were]  replevied,^  I  immediately, 

and  on  the day  of ,  19—,  delivered  the 

said  chattel  [or  chattels]  to  the  plaintiff,  and  on  the  same 
day  I  duly  dehvered  to  the  defendant  the  said  undertaking, 
received  by  me  from  the  plaintiff,  together  with  the  exam- 
ination of  the  sureties,  and  the  judge's  allowance  thereof.* 

[That  the  cause  of  my  omission  to  replevy  the  chattel  {or 
chattels)  described  in  the  said  affidavit  as  follows  {describe 
chattel  or  chattels  not  replevied),  is  as  follows;  to  wit:  (state 
cause).*] 

Dated ,  19—.     " 

M.  N.,  Sheriff  of County. 

1  See  Code  Civ.  Pro.  §  1700 

2  See  Code  Civ.  Pro.  §  1706. 

3  See  Code  Civ.  Pro.  §  1708. 

*  See  Code  Civ.  Pro.  §  171S,  as  to  cases  in  which  this-  last  clause  is  to  be 
inserted. 
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Sheriff's  Return  of  Redelivery  of  Chattel  to  Defendant. 

Form  No.  695. 

Sheriflfs  Return  where  a  Third  Person  Claims  the  Chattel  and  the 
Plaintiff  Indemnifies  or  Refuses  to  Indemnify  the  Sheriff. 

(Code  Civ.  Pro.  §  1115.) 

As  in  Form  No.  694  to  [*],  and  from  thence  as  follows:  And 
one,  E.  F.,  having  made  claim  of  a  right  to  the  possession  as 
against  the  defendant  of  said  chattel  [or  chattels],  existing 
at  the  time  when  it  was  [or  they  were]  replevied,  before  the 
same  had  been  actually  delivered  by  me  to  either  party,  and 
having  made  and  deUvered  to  me  an  affidavit  of  such  claim 
in  due  form  of  law,  and  the  plaintiff  [f]  having  given  me  the 
indemnity  required  by  the  Code  of  Civil  Procedure,  I  dehv- 
ered  the  said  chattel  [or  chattels]  to  the  plaintiff,  and  the 
first  mentioned  undertaking  to  the  defendant  [add  clause  as 
to  cause  of  omission  as  in  Form  No.  694  (last  clause),  where 
necessary]. 

Dated ,  19—. 

M.  N.,  Sheriff  of County. 

[Or  as  above  to  (f),  and  from  thence  as  follows:  And  the 
plaintiff  neglecting  and  refusing  to  give  the  necessary  in- 
demnity, after  being  thereto  required,  I  dehvered  said  chat- 
tel {or  chattels)  to  the  said  E.  F.] 

Dated -— ,  19—. 

[Signature.] 


Form  No.  696. 

Sheriff's  Return  of  Redelivery  of  Chattel  to  Defendant. 

(Code  Civ.  Pro.  §  1715.) 

As  in  Form  No.  694  to  [*];  then  add :  And  the  defendant 
having  excepted  to  the  sureties  of  the  plaintiff,  and  the  plain- 
tiff having  made  default  in  serving  notice  of  their  justifica- 
tion [or  in  procuring  the  allowance  of  his  undertaking]  [or 
the  defendant  having  required  the  return  of  said  chattel 
{or  chattels)  and  having  duly  procured  the  allowance  of  his 
undertaking  given  upon  such  requisition],  I  immediately, 
and  on  the day  of ,  19—,  dehvered  the  chat- 
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Notice  to  Sheriff  to  File  Return. 


tel  [or  chattels]  so  taken  to  the  defendant,  and  on  the  same 
day  I  deUvered  to  the  plaintiff  the  undertaking  received  by 
me  from  the  defendant  [together  with  the  examination  of 
the  sureties  and  the  judge's  allowance  thereof.] 

[That  the  cause  of  my  omission  to  replevy  the  chattel  {or 
chattels)  described  in  the  said  affidavit  of  plaintiff  as  follows 
{describe  chattel,  or  chattels)  is  as  follows  {state  caiose).^] 

Dated ,  19—. 

M.  N.,  Sheriff  of County. 


Form  No.  697. 

Sheriff's  Return  where  None  of  the  Chattels  is  Found. 
(Code  Civ.  Pro.  §  1715.) 

I  have  made  diligent  search,  but  no  part  of  the  within 
described  chattels  could  be  found  in  my  county,  so  that  1 
could  make  delivery  thereof  as  I  am  within  commanded. 

Dated ,  19—. 

M.  N.,  Sheriff  of -—  County. 


Form  No.  698. 

Notice  to  SheriiF  to  File  Return.^ 
(Code  Civ.  Pro.  §  1716.) 

[Title  of  action.] 
To  the  Sheriff  of  the  County  of : 

Sir — Take  notice,   that  you  are  hereby  required  to  file 

with    the   clerk   of county   [or  name  other   clerk] 

the  plaintiff's  affidavit  in  this  action,  and  the  accompany- 
ing requisition  to  you  to  replevy  the  chattels  described  in 
said  affidavit,  with  your  return,  stating  in  what  manner  you 


1  See  Code  Civ.  Pro.  §  1716,  as  to  cases  in  which  this  clause  is  to  be 

inserted.  ^     ,  .    .  .  t  tv,  t 

2  The  notice  may  be  served  at  any  time  before  final  judgment,  except  mat 
it  cannot  be  served  on  the  part  of  the  defendant  before  answer.  An  omis- 
sion to  comply  with  such  a  notice  is  punishable  as  a  contempt  of  the  court. 
Code  Civ.  Pro.  §  1716. 
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Notice  that  Defendant  Demands  Judgment  for  Return  of  Chattels. 

have  executed  such  requiGition,  within  ten  days'  service  of 

this  notice  upon  you,  or  to  show  cause  at  the Term 

of  the  Supreme  Court  [or  describe  other  court],  to  be  held  at 

,  on  the day  of ,  19 — ,  at  the 

opening  of  court,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  you  should  not  be  punished  for  a  contempt  of 
the  court. 

Yours,  etc., 
F.  G.,   Plaintiff's  [or  Defendant's]  Attorney. 
[Office  address.] 


Form  No.  699. 

Ifotice  by  Plaintiff  of  Abandonment  of  Claim  to  Chattels  not 

Replevied. 

(Code  Civ.  Pro.  §  1719.) 

[Title  of  action.] 

Sir — Take  notice,  that  the  plaintiff  abandons  so  much  of 
his  claim  as  relates  to  the  chattels  which  have  not  been  re- 
plevied in  this  action. 

Dated ,  19—. 

Yours,  etc., 

G.  H.,  Plaintiff's  Attorney. 
[Office  address.] 
To  I.  J.,  Defendant's  Attorney. 


Form  No.  TOO. 

Notice  that  Defendant  Demands  Judgment  for  Eetnrn  of  Chattels. 
(Code  Civ.  Pro.  §1725.) 

[Title  of  action.] 

Sir — Take  notice,  that  the  defendant  demands  judgment 
in  this  action  for  the  return  of  the  chattel  [or  chattels]  de- 
livered to  the  plaintiff  [or  to  E.  F.],  or  for  the  value  thereof 
[with  damages  for  the  detention  thereof]. 
Yours,  etc., 

M.  N.,  Defendant's  Attorney. 
[Office  address.] 
To  G.  H.,  Esq.,  Plaintiff's  Attorney. 


CHAPTER  Xin. 

HABEAS  COEPUS  TO  BRING  UP  A  PEESON  TO 

TESTIFY. 

FORMS. 

NO.  PAGE. 

703.  Affidavit  to  obtain  writ  of  habeas  corpus  to  testify 1247. 

704.  Writ  of  habeas  corpus  to  testify 1248. 

705.  Undertaking  to  be  given  on  issuing  writ  of  habeas  corpus  i . . .  1249. 

706.  Return  to  a  writ  of  habeas  corpus  i 1250. 

1.  In  general — The  writ  of  habeas  corpus  to  bring  up  a 
person  to  testify  [ad  testif^andum]  is  the  first  of  those  enumer- 
ated in  the  Code  as  State  writs.  Code  Civ.  Pro.  §  1991.  But 
it  probably  is  used  less  than  any  of  the  others.  Its  object 
is  to  bring  before  the  court  a  prisoner,  "detained  in  a  jail  or 
prison  within  the  State,  to  testify"  in  the  applicant's  behalf. 
Code  Civ.  Pro.  §  2008.  A  person  was  committed  to  jail  by 
the  oyer  and  terminer  of  Kings  County;  the  next  day  he  was 
taken  by  the  sheriff  to  New  York,  pursuant  to  a  writ  of  habeas 
corpus  to  bring  up  a  person  to  testify;  and  while  there,  his 
counsel  obtained,  in  New  York,  a  writ  of  habeas  corpus,  to 
inquire  into  the  legality  of  his  commitment  in  Kings  County; 
the  prisoner  was  discharged,  because  of  the  illegality  of  the 
commitment.  Shanks'  Case,  15  Abb.  Pr.  (n.  s.)  38.  U.  S. 
courts  issue  it  although  the  desired  witness  is  in  State  custody. 
Ex  Parte  Royall,  117  U.  S.  241,  251. 

2.  In  whose  behalf  issued. — The  writ  is  not  to  issve  to  bring 
up  a  prisons  sentenced  to  death,  nor  is  it  to  issue  to  bring  up 
one  confined  under  any  other  sentence  for  a  felony,  except 
where  the  application  is  made  in  behalf  of  the  people  to  bring 
him  up  as  a  witness  on  the  trial  of  an  indictment,  and  then 

1  Either  to  testify  or  to  inquire  into  detention. 
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only  by  and  in  the  discretion  of  a  justice  of  the  Supreme  Court, 
on  such  notice  to  the  district  attorney  of  the  county  wherein 
the  prisoner  was  convicted,  and  upon  such  terms  and  condi- 
tions, and  imder  such  regulations,  as  the  judge  prescribes. 
Code  Civ.  Pro.   §  2011. 

When  required  in  an  action  or  special  proceeding  to  which  the 
people  are  a  party,  or  in  which  they  are  interested,  it  may  be 
awarded  upon  the  apphcation  of  the  attorney  general  or  dis- 
trict attorney,  and  the  indorsement  of  the  allowance  must 
so  state.    Code  Civ.  Pro.  §  1993. 

3.  How  obtained. — In  general,  a  court  of  record,  or  a  judge 
thereof,  may  issue  the  writ.  Code  Civ.  Pro.  §§2008,  2009, 
2010.^  The  apphcation  must  be  verified  by  affidavit,  and 
must  state:  1.  The  title  and  nature  of  the  action  or  special 
proceeding,  in  regard  to  which  the  testimony  of  the  prisoner 
is  desired;  and  the  court,  or  body,  in  or  before  which,  or  the 

1  These  sections  read  as  follows: 

"  §  2008.  A  court  of  record,  other  than  a  justices'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has  power,  upon 
the  application  of  a  party  to  an  action  or  special  proceeding,  civil  or  criminal 
pending  therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of  bringing 
before  the  court  a  prisoner,  detained  in  a  jail  or  prison  within  the  State, 
to  testify  as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

"  §  2009.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  apphcation  of  a  party  to  a  special  proceeding,  civil  or 
criminal,  pending  before  any  officer  or  body,  authorized  to  examine  a  wit- 
ness therein.  In  a  case  specified  in  this  section,  the  writ  may  also  be  issued 
by  a  county  judge  or  a  special  county  judge,  residing  within  the  county 
where  the  officer  resides,  before  whom,  or  the  court,  or  other  body  sits, 
in  or  before  which,  the  special  proceeding  is  pending. 

"  §  2010.  Such  a  writ  m*y  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  an  action,  pending  before  a  justice 
of  the  peace,  or  in  a  justices'  court  of  a  city,  or  a  district  court  of  the  city 
of  New  York,  to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witness,  a  prisoner  confined  in  the  jail  of  the  county  where  the  action  is 
to  be  tried,  or  an  adjoining  county.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge,  or  a  special  county  judge, 
residing  within  the  county  where  the  justice  resides,  or  the  court  is  located, 
or  the  prisoner  is  confined,  as  the  case  may  be." 
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officer  before  whom,  it  is  pending.  2.  That  the  testimony 
of  the  prisoner  is  material  and  necessary  to  the  appUcant, 
on  the  trial  of  the  action,  or  the  hearing  of  the  special  pro- 
ceeding, as  he  is  advised  by  counsel  ^  and  verily  believes. 
3.  The  place  of  confinement  of  the  prisoner.  4.  Whether  the 
prisoner  is  or  is  not  confined  under  a  sentence  for  a  felony. 
Code  Civ.  Pro.  §2012. 

4.  The  order  must  be  issued  under  seal.  Code  Giv.  Pro. 
§  1992.  The  presiding  judge,  or  the  judge  out  of  court,  must 
sign  an  allowance  of  it,  indorsed  thereupon,  stating  the  date 
of  the  allowance.  Id.,  §  1996.  Where  awarded  upon  the 
application  of  a  private  person,  it  must  show  that  it  was 
issued  upon  the  relation  of  that  person.  Id.,  §  1994.  As  a 
general  rule,  a  State  writ  may  be  made  returnable  forthwith, 
or  on  a  future  day  certain,  as  the  case  requires.  Code  Civ. 
Pro.  §  1998. 

An  omission  in  the  writ,  of  the  words  "to  testify,"  was  held, 
in  an  action  against  a  sheriff  for  an  escape,  not  material,  where 
the  writ  still  appeared  to  be  one  of  habeas  corpus  to  bring  up 
a  person  to  testify.  Wattles  v.  Marsh,  5  Cow.  176.  The 
omission  of  a  statement  of  the  place  to  which  the  prisoner  is 
to  be  brought  does  not  make  it  void.  Wattles  v.  Marsh,  5 
Cow.  176. 

5.  Service.— The  general  rule  is  that  a  State  writ  must 
be  personally  served,  in  hke  manner  as  a  summons,  issued  out 
of  the  Supreme  Court.  Code  Civ.  Pro.  §  1999.  "  A  writ  of 
habeas  corpus  or  of  certiorari,  issued  as  prescribed  in  article 
second  or  article  third  of  this  title,^  may  be  served  by  de- 
livering it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it, 
.at  the  jail  or  other  place  in  which  the  prisoner  is  confined, 
with  any  under  officer,  or  other  person  of  proper  age,  having 

1  Where  the  attorney  general  or  a  district  attorney  makes  the  applica- 
tion, he  need  not  swear  to  advice  of  counsel.     §  2012. 

2  Both  kinds  of  habeas  corpus  writs  are  included. 
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charge,  for  the  time,  of  the  prisoner,  and  pajdng  or  tendering 
to  him  the  fees  or  charges  for  bringing  up  the  prisoner.  If  the 
person,  upon  whom  the  writ  ought  to  be  served,  keeps  him- 
self concealed,  or  refuses  admittance  to  the  person  attempting 
to  serve  it,  it  may  be  served  by  affixing  it  in  a  conspicuous 
place,  on  the  outside,  either  of  his  dwelhng-house,  or  of  the 
place  where  the  prisoner  is  confined.  In  that  case,  the  service 
is  complete,  without  tendering  the  fees  or  charges  for  bringing 
up  the  prisoner."     Code  Civ.  Pro.  §  2003. 

Only  an  elector  of  the  state  can  serve  a  writ  of  habeas  corpus. 
Code  Civ.  Pro.  §  2000. 

Fees;  undertaking. — Where  the  prisoner  is  in  custody  of  a 
sheriff,  coroner,  constable  or  marshal,  the  service  is  not  com- 
plete, unless  the  person  serving  the  writ  tenders  to  the  officer 
the  fees  allowed  by  law  for  bringing  up  the  prisoner,  and 
delivers  to  him  an  undertaking,  with  at  least  one  surety,  in  a 
sum  specified  therein,  to  the  effect,  that  the  surety  will  pay 
the  charges  of  carrying  back  the  prisoner,  if  he  shall  be  re- 
manded; and  that  the  prisoner  will  not  escape  by  the  way, 
either  in  going  to,  remaining  at,  or  returning  from  the  place 
to  which  he  is  to  be  taken.  The  sum,  so  specified,  must  be, 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not,  it  must  be 
one  thousand  dollars.     Code  Civ.  Pro.   §2000.* 

Charges  of  bringing  up  the  prisoner. — The  court  or  judge,  if 
the  writ  is  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable  or  marshal,  may  require  the  apphcant  to  pay  the 
charges  of  bringing  up  the  prisoner.  Code  Civ.  Pro.  §2001.* 
In  that  case,  the  amount  of  the  charges  must  be  specified  in 
the  certificate  allowing  the  writ.     Id. 

6.  Enforcement — Any  officer  to  whom  the  writ  is  delivered 
must  obey  the  same,  according  to  the  exigency  thereof,  and 

1  This  section  is  not  applicable  to  a  case,  where  the  writ  is  allowed  upon 
the  application  of  the  attorney  general  or  a  district  attorney.  Code  Civ. 
Pro.  §2002. 
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make  a  return  thereto  aceordingly.  The  penalty  for  refusal 
or  neglect  is  $500,  forfeited  to  the  people  or  the  applicant. 
But  where  the  prisoner  is  confined  under  a  death  sentence,  a 
return  to  that  effect  is  sufficient  obedience,  without  producing 
him.  Code  Civ.  Pro.  §  2014.  The  writ  must  be  obeyed  by 
a  sheriff,  etc.,  upon  whom  complete  service  is  made,  whether 
it  is  directed  to  him  or  not.    Id.,  §  2004.^ 

Eseafe. — "Upon  such  a  writ  the  prisoner  is  to  be  taken  by 
the  most  direct  and  convenient  way,  and  at  the  proper  time, 
to  the  court  or  place  where  he  is  to  give  his  evidence;  and  after 
that  purpose  is  aceompUshed  the  sheriff  must  return  with  him 
directly  to  prison.  ^\nd  if  the  sheriff  voluntarily  suffers  the 
prisoner  to  go  at  large  out  of  his  custody  in  the  meantime, 
or  if  he  goes  with  him  out  of  the  way  to  accommodate  the 
prisoner,  or  to  answer  his  individual  purposes,  and  not  in  the 
exercise  of  the  legitimate  purposes  of  the  writ,  it  is  an  escape 
for  which  the  sheriff  is  habl'e."  People  v.  Stone,  10  Paige,  606. 
In  a  case  (1822  case)  in  which  a  sheriff  was  sued  for  an  escape, 
this  escape  consisting  in  his  deputy  taking  a  prisoner  from  the 
hmits,  to  testify  concerning  the  prisoner's  own  apphcation 
for  a  discharge  under  the  "act  to  abolish  imprisonment  for 
debt  in  certain  cases,"  it  was  held  that  the  sheriff  was  not 
liable,  as  "there  was  nothing  upon  the  face  of  the  writ,  show- 
ing it  to  be  void,  or  to  have  been  issued  without  competent 
authority."  Wattles  v.  Marsh,  5  Cow.  176.  If  the  case  in 
question  is  one  in  which  the  writ  can  properly  be  issued,  "  the 
officer  who  allowed  the  writ  had  jurisdiction,  and  the  sheriff 
was  bound  to  obey  it,  and  will  be  protected."  Martin  v. 
Wood,  7  Wend.  132. 

7.  The  return  must  state  for  what  cause  the  prisoner  is 
held;  and  if  it  appears  therefrom,  that  he  is  held  by  virtue  of 

iThis  section  says  also:  "Any  other  person,  upon  whom  such  a  writ  is 
served,  having  the  custody  of  the  individual  for  whose  benefit  it  was  issued, 
must  obey  and  execute  it,  according  to  the  command  thereof,  without  re- 
quiring any  bond,  or  the  payment  of  any  charges,  except  such  as  are  speci- 
fied in  the  certificate  allowing  the  writ." 
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a  mandate  in  a  civil  action  or  special  proceeding,  or  by  ^drtue 
of  a  commitment  upon  a  criminal  charge,  he  must,  after  hav- 
ing testified,  be  remanded,  and  again  committed  to  the  prison, 
from  which  he  was  taken.  Code  Civ.  Pro.  §  2013.  The  return 
must  usually  be  made  under  the  hand  of  the  defendant.  Id., 
§1995.  "Where  a  writ  of  habeas  corpus  is  returnable  on  a 
day  certain,  the  return  must  be  made  at  the  time  and  place 
specified  therein.  Where  such  a  writ  is  returnable  forthwith, 
at  a  place  within  twenty  miles  of  the  place  of  service,  the  return 
must  be  made,  and  the  prisoner  must  be  produced,  within 
twenty-four  hours  after  service;  and  the  like  time  must  be 
allowed,  for  each  additional  twenty  miles."    Id.,  §  2006. 


Form  No.  703. 

Affidavit  to  Obtain  "Writ  of  Habeas  Corpus  to  Testify. 
(Code  Civ.  Pro.  §  2012. ) 


The  People  of  the  State  of  New  York 
ex  rel.  A.  B. 

V. 

C.  D.,  as  Warden  of  the  City  Prison 
of  the  City  of  New  York  {or  other 
officer,  as  the  case  may  be) 


County,  ss.: 


A.  B.,  of ,  being  duly  sworn,  says,  that  he.  is  the 

plaintiff  [or  defendant]  in  an  action  now  pending  in  the 

Court,  in  which  A.  B.  is  plaintiff  and  E.  F.  is  defendant,  and 

that  the  same  is  triable  in  the  county  of ,  for  [state 

nature  of  action]. 

That  the  defense  to  the  same  is  [state  it]. 

That  this  deponent  has  fully  and  fairly  stated  the  case  to 

A.  H.,  his  counsel  in  this  cause,  who  resides  at , 

and  has  also  stated  to  his  said  counsel  the  facts  which  he 
expects  to  prove  by  C.  D.,  as  a  witness  for  deponent  in  this 
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cause,  and  who  is  now  a  prisoner  in  the  custody  of  the  sheriff 
of  the  county  of . 

That  the  said  C.  D.  is  a  material  and  necessary  witness 
for  this  deponent  on  the  trial  of  this  cause,  and  that  with- 
out the  benefit  of  his  testimony  he  cannot  safely  proceed 
to  the  trial  of  the  said  cause,  as  he  is  advised  by  his  said  coun- 
sel,^ after  such  statements  were  made  to  him,  and  verily 
believes,  and  that  such  trial  is  noticed  for  [state  the  time  and 
court,  etc.]. 

That  said  prisoner  is  now  confined  in  the Prison 

at ,  in  the  county  of ,  under  a  sentence  for 

a  felony,  to  wit :  for [or  under  a  sentence  for , 

and  not  for  a  felony].^ 

Sworn  to,  etc. 


Form  No.  704. 

Writ  of  Habeas  Corpus  to  Testify.* 
(Code  Civ.  Pro.  §  2008.) 

The  People  of  the  State  of  New  York  [upon  the  relation  of 

A.  B.]  to  the  Sheriff  of  the  County  of [or  name 

other  officer],  greeting: 
We  command  you  that  you  have  the  body  of  K.  L,,  de- 
tained in  our  prison  [or  jail]  at  — ,  under  your  custody, 

as  it  is  said,  under  safe  and  secure  conduct,  at  a term 

of  the Court,  at ,  on  the day  of 

,  19 — ,  at  —  o'clock  in  the noon,  to  testify,  all 

and  singular,  what  you  may  know  in  a  certain  action  now 
pending  in  said  court  then  and  there  to  be  tried  between  F.  C, 
plaintiff  [or  The  People  of  the  State  of  New  York],  and  0.  H., 
defendant,  on  the  part  of  the  plaintiff  [or  defendant].  And 
immediately  after  the  said  K.  L.  shall  then  and  there  have 
given  his  testimony  before,  etc.,  in  the  said  action  [or  proceed- 

1  Where  the  attorney  general  or  district  attorney  makes  the  application, 
he  need  not  swear  to  advice  of  counsel.     §  2012. 

2  See  paragraph  2,  ante,  p.  1242. 

3  See  Code  Civ.  Pro.  §  1994. 
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ing],  that  you  return  him  to  our  said  prison  [or  jail]  under  safe 
and  secure  conduct,  and  have  you  then  and  there  this  writ. 

Witness,  etc.  [teste]. 

[l.  s.]  C.   J.,   Clerk. 

J.  B.,  Attorney. 

[Indorsed.] 

Allowed  this day  of ,  19 —  [upon  the  appU- 

cation  of  L.  M.,  attorney  general  of  the  State  of  New  York 

{or  of  P.  F.,  district  attorney  of  the  county  of )]} 

A.  0.,  Judge  [or  Justice],  etc. 


Form  No.  705. 

Undertaking  to  be  Given  on  Issuing  Habeas  Corpus.^ 

(Code  Civ.  Pro.  §  2000.) 

[Title  as  in  Form  No.  703.] 

Whereas,  a  writ  of  habeas  corpus  to  bring  up  E.  F.,  a  pris- 
oner [to  testify],  before,  etc.  [as  in  vyrit],  has  been  issued  by 
the  Hon.  A.  0.,  a  [justice]  of  the  [Supreme]  Court  [or  by  the 

(Supreme)  Court  {or  county  court  of )  now  in  session 

at,  etc.],  to  the  sheriff  of  the  county  of ,  by  which 

the  said  sheriff  is  commanded  that  he  bring  E.  F.,  now  in 

custody  of  him,  the  said  sheriff,  under  and  by  virtue  of , 

before  the  said  justice  of  the  Supreme  Court  [or  before  the  said 
court;  or  before  A.  B.,  a  referee;  or  C.  D.,  a  justice  of  the 
peace;  etc.],  on  the  apphcation  of  A.  B.: 

Now,  therefore,  I  [or  we],  G.  H.,  of ,  by  occupa- 
tion a ,  [and  I.  J.,  of ,  by  occupation  a 

Y  do  hereby  jointly  and  severally  undertake,  pur- 
suant to  statute,  to  and  with  M.  N.,  as  such  sheriff,  in  the 
sum  of dollars,^  that  I  [or  we]  will  pay  the  charges 

1  When  the  writ  is  issued  upon  the  application  of  the  attorney  general^  or 
of  the  district  attorney  having  charge  of  the  action  or  special  proctedii^.,  the 
indorsement  of  the  allowance  must  state  that  it  was  issued  upon  such  an 
application.     Code  Civ.  Pro.  §  1993.     See,  further,   as   to   allowance   Id 
§1996.  '      ■' 

2  Either  to  testify  or  to  inquire  into  detention. 

3  At  least  one  surety.     Code  Civ.  Pro.   §  2000. 

4  At  least  twice  the  sum  for  which  the  prisoner  is  detained,  if  he  is  de- 
tained for  a  specific  sum  of  money;  if  not,  it  must  be  $1,000.  Code  Civ 
Pro.    §2000. 
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of  carrying  back  the  said  prisoner  if  he  be  remanded;,  andt 
that  the  prisoner  will  not  escape  by  the  way,  either  in  going 
to,  remaining  at,  or  returning  from,  the  place  to  which  W 
is  to  be  taken. 

Dated ,  19—. 

G.  H. 

[I.  J.], 

In  presence  of 

[Acknowledgment  or  proof,  justification  <md  a'prproval,  as  in 
Farm  No.   153,  p.  233,  Vol.  I.] 


Form  No.  706. 

Return'  to  a  Writ  of  Habeas  Corpus.^ 
(Code  Civ.  Pro.  §§  102,  2026.) 

[Title  as  in  Form  No.  703.] 

I  do  hereby  return  to  the  (Supreme)  Court  [or  Hon.  A. 
M.  0.  (one  of  the  justices),  of  the  (Supreme)  Court],  that  [*] 
before  the  coining  to  me  of  the  within  writ,  the  said  E.  F. 
was  committed  to  my  custody  [or  was  arrested  by  me],  and 
was  and  is  detained  by  virtue  of  another  writ  to  me  directed, 
a  copy  of  which  annexed  I  transmit  to  you.  Nevertheless  I 
have  the  body  of  the  said  E.  F.  before  you,  at  the  day  and 
place  within  mentioned,  as  I  am  within  commanded. 

A.    M.,    Sheriff   of County. 

[By  R.  H.,  Deputy.] 

[Or  as  above  to  (*),  and  thence  as  follows:  neither  at  the  time 
when  the  within  writ  was  served,  nor  at  any  time  theretofore 
or  thereafter,  did  I  have  in  my  custody  or  under  my  power 
or  restraint,  the  said  E.  F. ;  wherefore  I  cannot  have  the  body, 
etc.  {concliide  as  above).] 

[Signature.] 

[Or  as  above  to  (*),  and  thence  as  follows:  on  the ; — — 

(Jay  of ,  19 — ,  and  before  the  coming  of  the  within 

1  The  absence  of  a  proper  return  prevents  the  court  from  taking  any  action 
upon  the  writ.     Matter  of  HalW,  3  Abb.  N.  C.  65. 

2  Either  to  testify  or  to  inquire  into  detention. 
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writ  to  me,  the  said  E.  F.  was  committed  to  my  custody. 
{(w  was  arrested  by  me),  and  was  detained  by  virtue  of  another 
(writ)  to  me  directed,  a  copy  of  which  is  hereto  annexed 
{(yr  the  original  of  which  is  no  longer  in  my  hands,  by  which 

I  was  directed  {state  substance  of  writ)],  and  that  on  the — 

day  of ,  19 — ,  and  imder  the  authority  of  [here  state 

authority  and  cause  of  transfer],  I  transferred  the  custody  of 

said  E.  F.,  to ;  wherefore  I  cannot  have  the  body, 

etc.  (conclude  as  above)]. 

[Signature.] 


CHAPTER  XIV. 

HABEAS  CORPUS  AND  CERTIORARI  TO  INQUIRE  INTO 
THE  CAUSE  OF  DETENTION. 

Aeticle    I.    In  general,  p.  1251. 

II.   When  authorized,  p.  1255. 

A.  Cases  in  which  thj;  writ  was  sustained   and  the 

RELATOR  DISCHARGED,  p.   1255. 

B.  Cases  in  which  the  writ  was  dismissed  and  the  re- 

lator REMANDED,  p;   1258. 

III.  How  OBTAINED,   p.    1266. 

IV.  The  writ,  p.  1288. 
V.    The  RETURN,  p.  1291. 

VI.    Proceeding's  to  execute  *he  writ,  p.  1307. 

Art.  I.   IN  GENERAL. 

1.  In  general. — The  writ  of  Habeas  corpus,  and  the  writ 
of  certiorari,  to  inquire  into  the  cause  of  detention,  are 
grouped  together  in  the  Code,  being  the  second  and  third  of 
the. writs  designated  therein  as  State  writs.  They  are  for  the 
benefit  of  a  person  "imprisoned  or  restrained  in  his  liberty," 
without  just  cause.     Code  Civ.  Pro.  §  2015. 

The  restraint  meant  is  actual  physical  restraint,  and  habeas 
corpus  or  certiorari  will  not  lie  when  the  relator  is  out  on  bail. 
People  ex  rel.  Albert  v.  Pool,  77  App.  Div.  148;  78  Supp.  1026; 
Matter  of  Lampert,  21  Hun,  IbA;  People  ex  rel.  Smith  v.  Big- 
gart,  25  App.  Div.  20;  48  Supp.  1030;  Wales  v.  Whitney,  114 
U.  S.  564.  

2.  Habeas  corpus  [to  inquire]  is  "well  termed  the  greatest 
writ  of  the  common  law,  because  it  assures  and  secures  per- 

1251 
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sonal  liberty  by  simple  and  dii'ect  process  available  to  every 
citizen."  People  ex  rel.  Bungart  v.  Wells,  57  App.  Div.  140; 
68  Supp.  59.1  j^  jg  "a^  j^jg}^  prerogative  writ."  Shanks'  Case, 
15  Abb.  Pr.  (n.  s.)  38. 

3.  Now  a  statutory  writ.— "The  writ  existed  at  common 
law,  but  the  proceedings  of  the  court  with  respect  to  it  are 
regulated  by  statute,  and  the  courts  must  be  governed  by 
that  statute."  People  ex  rel.  Billotti  v.  N.  Y.  Juvenile  Asylum, 
57  App.  Div.  383;  68  Supp.  279. 

But  "  this  writ  cannot  he  abrogated,,  or  its  efficiency  curtailed, 
by  legislative  action.  .  .  .  The  remedy  against  illegal  im- 
prisonment by  this  writ,  as  it  was  known  and  used  at  common 
law,  is  placed  beyond  the  pale  of  legislative  discretion,  except 
that  it  may  be  suspended  when  public  safety  requires,  in 
either  of  the  two  emergencies  named  in  the  Constitution." 
People  ex  rel.  Tweed  v.  Liscomb,  60  N.  Y.  560;  quoted  ap- 
provingly in  People  ex  rel.  Corkran  v.  Hyatt,  172:  N.  Y. 
176. 

4.  Not  writs  of  review  or  appeal — "Neither  the  writ  of 
habeas  corpus  nor  this  writ  of  certiorari "  [to  inquire  into  the 
cause  of  detention]  "upon  a  commitment  in  the  nature  of  a 
final  judgment,  acts  as  a  writ  of  review  or  appeal.  Under 
neither  writ  is  the  evidence  to  be  reviewed  nor  errors  on  the 
trial  to  be  corrected.  The  proper  way  to  accomplish  such  a 
result  is  by  way  of  appeal.  On  these  writs  we  are  confined 
to  the  consideration,  of  whether  the  magistrate  had  jurisdic- 
tion of  the  offense  of  the  person,  and  to  pronounce  the 
judgment  imposed."  People  ex  rel.  Reynolds  v.  Warden,  44 
Misc.  151.    Habeas  corpus  is  in  no  sense  a  writ  of  review. 


iThis  opinion  quotes  Dr.  Johnson  as  saying  that  "the  habeas  corpus 
is  the  single  advantage  which  our  government  has  over  all  other  countries." 
It  discusses  the  writ  in  detail  and  gives  considerable  historical  data* 
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People  ex  rel.  Fleischman  v.  Fox,  34  Misc.  82;  69  Supp.  545. 
"The  writ  of  certiorari  as  a  writ  of  review  in  criminal  cases 
has  been  abolished."  People  ex  rel.  Smith  v.  Van  de  Oarr,  86 
App.  Div.  9;  83  Supp.  245.  An  order  made  in  proceedings  to 
punish  for  a  criminal  contempt  a  witness  who  refuses  to  an- 
swer a  question  upon  a  criminal  trial  may  be  reviejved  by 
certiorari.  People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219. 
"  In  habeas  corpus  the  only  inquiry  is  whether  the  magistrate 
issuing  process  had  authority  to  pronounce  a  judgment  of  im- 
prisonment for  the  cause  assigned,  and  if  this  has  been  shown 
the  statute  forbids  the  judge  to  review  the  decision."  People 
ex  rel.  P.  E.  Bouse  of  Mercy,  128  N.  Y.  180,  185.  See  to  the 
same  effect  the  famous  case  of  People  ex  rel.  Tweed  v.  Liscomb, 
60  N.  Y.  559. 

5.  Federal  jurisdiction. — United  States  courts  will  issue  the 
writ  im  behaK  of  one  in  the  State's  custody  where  a  Federal 
question  is  involved.  Boske  v.  Comingore,  177  U.  S.  459;  Ex 
parte  Yung  Jon,^  28  Fed.  308. 

Final  State  action  must  usually  be  taken,  however,  before 
the  Federal  court  will  relieve  one  who  is  in  State  custody. 
Boske  V.  Comingore,  177  U.  S.  459;  Ex  parte  Yung  Jon,^  28 


1  It  is  said  in  this  case  that  the  United  States  Circuit  and  District  Courts 
"have  jurisdiction  to  discharge  from  custody  a  person  who  is  restrained 
of  his  liberty  in  violation  of  the  Constitution  of  the  United  States,  although 
he  may  be  held  at  the  time  under  State  process  for  trial  on  a  charge  of 
crime,  or  on  a  conviction  thereof;  but  the  court  may,  in  its  discretion,  sub- 
ordinate to  any  circumstances  requiring  immediate  action,  refuse  the  writ 
in  advance  of  the  trial  in  the  State  court,  or  even  after  conviction,  and  before 
the  case  has  been  heard  on  error  in  such  court."  Here,  a  Chinaman  was 
confined  in  a  state  penitentiary  for  violating  a  State  law  regarding  opium; 
one  of  the  grounds  for  his  release  was  that  this  law  was  unconstitutional 
in  that  it  deprived  persons  of  their  property  in  opium  without  compensa- 
tion and  without  due  process  of  law.  Held,  that  the  use  of  opium  was  not 
restrained  by  this  law  "so  as  to  destroy  its  value  as  a  medicine  or  remedial 
agent,  the  only  use  of  which  is  generally  considered  and  accepted  as  a 
proper  one  in  this  country." 
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Fed.  308;  Ex  -parte  Royall,  No.  1,  117  U.  S.  241;  Ex  parte 
Fonda,  117  U.  S.  516. 

//  the  case  is  urgent,  the  Federal  courts  will  not  wait  until 
the  person,  held  under  State  control,  has  exhausted  the  rem- 
edies of  the  State  court.  Thus,  "an  officer  in  the  revenue 
service  of  the  United  States  whose  presence  at  his  post  of  duty 
was  important  to  the  public  interests,"  was  discharged.  Boske 
V.  Comingore,  177  U.  S.  459. 

Nor,  where  the  prisoner  is  held  by  a  State  for  perjury  upon 
a  contested  election  of  a  member  of  Congress,  will  the  Federal 
court  wait  until  final  State  action.  Loney's  Case,  134  U.  S. 
372. 


6.  State  jurisdiction  over  Federal  prisoners.— The  courts 
of  the  States  have  not  the  power  to  set  at  liberty  per- 
sons who  are  held  imder  the  control  of  United  States  of- 
ficers. Abelman  Y.  Booth,  21  How.  506.  "  Nor  does  it  appear 
to  me  to  be  fit  that  the  State  courts  should  be  inquiring  into 
the  abuse  of  the  exercise  of  the  authority  of  the  general  gov- 
ernment." Chancellor  Kent,  in  Matter  of  Ferguson,  9  Johns. 
239.  "The  State  courts  have  no  more  power  to  intervene, 
for  the  purpose  of  interfering  with  the  enforcement  of  those 
laws  [acts  of  Congress]  through  the  Federal  courts,  when  ju- 
risdiction is  legally  conferred  on  those  courts,  than  a  State  has 
to  interfere  with  the  operation  of  the  laws  of  a  sister  State 
within  the  territory  of  the  latter."  People  ex  rel.  Macdonnell 
V.  Fiske,  45  How.  Pr.  294. 

Enlistment. — The  appHcation,  to  inquire  into  an  enlistment 
in  the  army,  should  be  to  the  Federal,  not  the  State,  courts. 
Beilly's  Case,  2  Abb.  Pr.  [n.  s.]  334.  In  an  1867  case,  in 
which  a  father  sought  in  this  State  by  habeas  corpus  the 
release  from  the  army  of  his  infant  son,  it  was  held  that  while 
the  judges  of  the  State  courts  might  have  exercised  jurisdic- 
tion prior  to  the  passage  of  the  acts  of  1862  and  1864  (giving 
the  Secretary  of  War  the  power  to  discharge,  enlisted  minors) 
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those  statutes  should  be  construed  as  forbidding  other  niodes 
of  discharge.    Matter  of  O'Connor,  48  Barb.  258. 

Art.  II.   "WHEN  AUTHORIZED.^ 

A.  Cases  in  which  the  writ  was  sustained  and  the  relator 
discharged.^ 

1.  Prisoner  illegally  held.— If  the  warrant  under  which  a 
prisoner  is  arrested  is  issued  before  indictment  he  is  entitled 
to  have  the  legaUty  of  his  detention  passed  upon  by  habeas 
corpus.    Matter  of  Marceau,  32  Misc.  217;  65  Supp.  717". 

No  evidence. — If  there  is  no  evidence  that  the  crime  was 
committed,  the  relator  must  be  discharged.  People  ex  rel. 
Bungart  v.  Wells,  57  App.  Div.  140;  68  Supp.  59. 

Unconstitutional  statute. — A  liquor  dealer,  held  for  the  com- 
mission of  a  crime,  in  that  he  refused  to  recognize  the  revoca- 
tion of  his  license,  contended,  in  support  of  his  writ  of  habeas 
corpus,  that  L.  1905,  c.  597,  (prior  to  the  passage  of  which 
statute  his  license  was  obtained),  was  unconstitutional,  violat- 
ing Const.  Art.  I,  §§1,  6,  by  depriving  him  of  property  without 
due  process  of  law;  Held,  that  the  statute  was  unconstitu- 
tional as  to  him  and  that  the  writ  should  be  sustained.  People 
ex  rel.  Loughran  v.  Flynn,  110  App.  Div.  279;  96  Supp.  655  ; 
aff'd  without  opinion,  184  N.  Y.  579. 

Crime  not  stated  with  certainty. — If  the  warrant  of  commit- 
ment reads  that  the  relator  was  convicted  of  being  a  "public 
prostitute"  but  the  magistra,te's  return  asserts  that  the  of- 
fense was  "disorderly  conduct,"  no  crime  is  set  forth  with 
the  convenient  certainty  which  the  law  requires,  and  the  writ 
will  be  sustained.  People  ex  rel.  Clark  v.  Keeper  of  N.  Y. 
State  Reformatory  for  Women  at  Bedford,  176  N.  Y.  465. 

Where  the  commitment  is  fatally  defective,  being  a  commit- 


1  Obtaining  the  writ  is  a  matter  of  right,  and  a  judge  who  fails  to  issue 
it,  on  proper  cause  shown,  forfeits  $1,000.     Code  Civ.  Pro.  §  2020. 
■■  2  See,  also,  Forms  Nos.  740,  741,  742,  744,  -746,  post. 
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ment  for  contempt  that  <ioes  mot  specify  the  acts  to  be  done, 
the  relator  is  entitled  to  be  discharged.  People  ex  rel.  Post 
V.  Grant,  50  Hun,  243;  3  Supp.  142. 

Woman  in  reformatory. — ^The  writ  must  be  sustained  if  the 
relator  has  been  sentenced  to  a  reformatory  for  women  under 
a  conviction  which  was  not  for  any  of  the  offenses  specified 
by  name  in  the  State  Charities  Law,  §  146.  People  ex  rel. 
Clark  V.  Keeper  of  N.  Y.  State  Reformatory  for  Women  at 
Bedford,  176  N.  Y.  465. 

Perjury. — On  habeas  corpus  and  certiorari,  if  the  detention 
is  by  virtue  of  proceedings  before  a  magistrate,  the  relator 
will  be  discharged  unless  there  is  some  evidence,  although  the 
court,  at  the  hearing  on  the  writs,  will  not  pass  on  the  weight 
of  the  evidence.  People  ex  rel.  Jacobs  v.  McGirr,  39  Misc. 
471;  80  Supp.  171.  Thus,  if,  against  a  man  held  for  perjury 
there  is  only  the  unsupported  oath  of  one  witness,  he  will 
be  discharged.  Id.  Similarly,  one  held  for  seduction  under 
promise  of  marriage  will  be  discharged  if  the  testimony  of 
the  complainant  is  uncorroborated.  Matter  of  Bredenstein, 
Daily  Reg.,  March  26,  1886. 

Contempt. — ^A  person  must  be  released  on  habeas  corpus 
if  she  is  imprisoned  by  virtue  of  an  order  punishing  her  for 
contempt  in  disobeying  a  county  judge's  order  to  testify  before 
a  referee,  which  order  the  county  judge  had  no  power  to  make, 
for  "  the  appearance  of  third  persons  on  behalf  of  the  parties 
to  the  proceedings"  [supplementary  to  execution]  "to  be  ex- 
amined as  witnesses  can  only  be  enforced  by  due  service  of 
the  process  of  subpoena  as  upon  the  trial  of  an  action."  Matter 
of  Depue,  185  N.  Y.  60;  reversing  108  App.  Div.  58;  95  Supp. 
1017.  A  person  imprisoned  for  contempt  in  failing  to  pay  a 
certain  sum  of  money  he  was  ordered  to  pay  was  held  entitled 
to  his  release  by  habeas  corpus,  for  the  contempt  was  not  a 
criminal  one.  People  ex  rel.  Fries  v.  Riley,  25  Huri,  587. 
An  order,  served  on  an  attorney  who  assumes  to  appear  for  a 
person,  but  whose  authorization  so  to  appear  is  denied  by  that 
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person,  is  not  effective  as  to  tfiat  person,  it  seems,  and  if  she 
is  imprisoned  for  disobeying  it,  her  release  can  be  secured  by 
habeas  corpus.  Matter  of  Depue,  185  N.  Y.  60;  reversing  108 
App.  Div.  58;  95  Supp.  1017. 

Kidnapping  own  child. — A  prisoner,  arrested  for  kidnapping, 
must  be  discharged  if  he  shows  that  a  competent  court  awarded 
him  a  divorce  and  the  custody  of  the  child.  Matter  of  Marceau, 
32  Misc.  217;  65  Supp.  717. 

2.  Extradition — The  action  of  the  governor  in  issuing  an 
extradition  warrant  can  be  reviewed  on  habeas  corpus,  for 
it  "  is  not  a  final  judgment  nor  a  decree,  and  even  were  it  such 
it  would  be  the  duty  of  the  court  to  see  whether  the  jurisdic- 
tional facts  exist  which  are  necessary  to  authorize  the  action 
of  the  governor."  People  ex  rel.  Corkran  v.  Hyatt,  172  N.  Y. 
176,  190.  Code  Grim.  Pro.  §827,  "directing  that  any  person 
arrested  on  the  governor's  mandate  shall  be  brought  before 
a  judge  of  a  court  of  record  and  informed  of  his  right  to  a  writ 
of  habeas  corpus  to  inquire  into  his  identity  with  the  person 
named  in  the  warrant  does  not  assume  to  limit  the  inquiry 
on  a  writ  of  habeas  corpus  to  the  question  of  identity.  It 
was  enacted  .  .  .  solely  as  an  additional  safeguard."  Id. 
In  this  case  the  relator  was  discharged  on  the  ground  that  he 
was  not  &  "fugitive  from  justice."     Id.'^ 

3.  Insane  person. — Habeas  corpus  is  the  proper  remedy  to 
secure  the  release  from  an  insane  asylum  of  a  person  who  has 
recovered  his  sanity.  Matter  of  Dixon,  11  Abb.  N.  C.  118. 
Here,  a  reference  was  ordered  to  determine  whether  the  relator 
had  recovered  his  sanity.    Id. 

4.  Habitual  drunkard — The  writ  was  sued  out  in  behalf  of 
an  habitual  drunkard  on  the  ground  that  she  had  recovered 
her  competency;  the  return  showed  that,  about  a  month  before 
the  hearing  on  the  writ,  in  proceedings  under  Code  Civ.  Pro. 

1  See  note  to  Form  No.  713,  post,  p.  1280. 
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§  2343,  for  a  supersedeas  of  the  commission,  a  jury  found  that 
the  relator  was  not  cured;  Held,  that  this  adjudication  was  not 
conclusive  in  the  proceeding  on  the  writ,  for  occurrences  since 
it  was  made  might  have  shown-  the  relator's  restoration  to 
competency;  and  Held  also,  that  the  decision  of  the  judge  sus- 
taining the  writ  should  stand.  Matter  of  Lamer,  79  App. 
DIv.  134;  79  Supp.  1039. 

6.  Parents'  dispute  over  children  .i  Where  a  mother,  who 
sought  to  obtain  her  infant  son  from  his  father  by  habeas 
corpus,  had  obtained  a  South  Dakota  divorce,  but,  whether 
or  not  that  divorce  was  invalid,  she  was  living  as  an  inhabitant 
of  New  York  State,  in  a  state  of  separation  from  her  husband, 
ft  -^as  held  that  the  boy  should  be  given  to  the  mother,  she 
having  more  time  to  devote  to  the  boy.  People  ex  rel.  Elder 
V.  Elder,  98  App.  Div.  244;  90  Supp.  703.  This  decision  was 
made  despite  evidence  that  the  boy  preferred  to  be  with  the 
father,  this  preference  being  "founded  upon  no  fact  that  can 
eofitrol."    Id. 

6.  Contagious  disease — Persons  isolated  by  order  of  the 
health  commissioner  of  a  city,  during  a  smallpox  epidemic, 
because  of  their  refusal  to  permit  themselves  to  be  vaccinated, 
secured  their  release  by  habeas  corpus,  as  that  part  of  the 
charter  of  the  city,  under  which  ,this  commissioner  acted,  was 
not  broad  enough  to  cover  the  case.  Matter  of  Smith,  146 
N.  Y.  68. 

B.  Cases  in  which  the  writ  was  dismissed  and  the  relator  re- 
fnartded.^ 

7.  Writ  impossible  to  obey — The  writ  must  be  dismissed 
if  the  defendant  makes  a  return  that  he  cannot  produce  the 
person  whose  release  is  sought  because  such  person  is  not  under 
his  control,  and  this  return  is  not  traversed.     People  ex  rel. 

1  See  also,  Paragraph  12,  p.  1264,  post. 

2  See,  also,  Forms  Nos.  743,  747,  748,  post. 
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Baxter  v.  Baxter,  57  App.  Div.  179  ;  68  Supp.  201.  In  such 
a  case  the  court  is  without  jurisdiction  to  issue  a  warrant  of 
atta'chment  for  the  apprehension  of  the  person  whose  release 
is  sought,  for  this  warrant  of  attachment  "is  intended  merely 
as  an  aid  to  the  court  in  rendering  the  writ  effectual."  Id. 
Where  it  is  physically  impossible  for  the  defendant  to  obey 
the  writ,  the  person  being  in  another  State,  the  writ  must  be 
vacated.  People  ex  rel.  Billotti  v.  N.  Y.  Juvenile  Asylum,  57 
App.  Div.  383;  68  Supp.  279. 

8.  Prisoner  illegally  held — "  The  discretion  of  the  magis- 
trate cannot  be  reviewed  upon  habeas  corpus  proceedings."  People 
ex  rel.  Bumham  v.  Flynn,  49  Misc.  328;  99  Supp.  198.  The 
only  questions  are  whether  the  magistrate  had  jurisdiction 
of  the  charge  and  authority  to  impose  the  sentence.  People 
ex  rel.  Eisen  v.  Flynn,  37  Misc.  90;  74  Supp.  740.  "  The  weight 
of  evidence  is  never  considered  on  habeas  corpus  or  certiorari." 
People  V.  Dunlap,  32  Misc.  390;  66  Supp.  161.  And  if  a 
prisoner  is  held  under  conviction  the  evidence  cannot  be  con- 
sidered. People  ex  rel.  Fleischman  v.  Fox,  34  Misc.  82;  69 
Supp.  545.  If,  on  habeas  corpus  proceedings  to  examine  the 
decision  of  a  committing  magistrate,  "the  findings  essential 
to  the  validity  of  the  commitment,  to  wit,  that  a  crime  has 
been  committed,  and  that  probable  cause  existed  to  believe 
the  defendant  guilty  thereof  (Code  Crim.  Pro.  §  208)  are  sup- 
ported by  evidence,"  the  writ  will  be  dismissed.  People  ex 
rel.  Bumham  v.  Flynn,  49  Misc.  328;  99  Supp.  198.  On  habeas 
corpus,  a  warrant  of  commitment,  even  though  issued  by  an 
inferior  court,  is,  if  jurisdictional  facts  are  shown,  conclusive. 
People  ex  rel.  Kuhn  v.  P.  E.  House  of  Mercy,  133  N.  Y.  207. 
If  the  magistrate  had  jurisdiction  of  the  subject-matter  and 
the  warrant  of  commitment  is  valid  in  form,  reciting  the  juris- 
dictional facts,  the  burden  is  upon  the  relator  to  impeach  its 
validity  by  traversing  the  return.  People  ex  rel.  Danziger  v. 
P.  E.  House  of  Mercy,  128  N.  Y.  180, 
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Bvi  jurisdiction  may  be  inquired  into. — On  habeas  corpus,  the 
court  "is  not  entirely  limited  to  a  review  of  the  regularity  of 
the  commitment,  but  may  go  back  of  the  commitment 'and 
inquire  into  the  jurisdiction  of  the  magistrate,  notwithstanding 
the  commitment  appears  on  its  face  regular,  where  the  ques- 
tion of  jurisdiction  depends  upon  the  wording  of  the  charge 
set  forth  in  the  complaint,  and  no  controverted  question  of 
fact  is  presented."  People  ex  rel.  Wilson  v.  Flynn,  37  Misc. 
87;  74  Supp.  731;  aff'd  72  App.  Div.  67;  76  Supp.  293. 

Arrest  without  warrant. — It  is  not  a  ground  for  release  on 
habeas  corpus,  after  commitment  by  a  magistrate,  that  the 
relator  was  arrested  without  a  warrant,  by  an  officer  who  was 
not  present  when  the  alleged  crime  was  committed.  People 
ex  rel.  Edwards  v.  Warden  of  N.  Y.  City  Prison,  37  Misc.  635; 
76  Supp.  286. 

Bail;  stay  after  conviction. — ^A  person  was  convicted  of  con- 
spiracy; on  the  same  day  that  he  was  committed  to  prison, 
an  order  to  show  cause  was  granted  why  a  certificate  of  reason- 
able doubt  should  not  issue  and  a  stay  of  execution  granted 
meantime;  and  at  the  same  time  an  order  was  made  admitting 
the  defendant  to  bail  until  the  hearing  of  said  application;  the 
defendant  was  then  rearrested  upon  the  theory  that  the  al- 
lowance of  bail  pending  the  hearing  of  the  motion  was  illegal; 
habeas  corpus  proceedings  were  thereupon  instituted,  and  the 
defendant  discharged  from  custody;  Held,  improper,  for,  un- 
der Code  Crim.  Pro.  §§  527,  529,  555,  a  defendant,  convicted 
of  a  crime  not  punishable  with  death,  cannot  be  admitted  to 
bail  unless  there  is  a  stay  of  proceedings,  and  such  stay  is 
obtained  only  by  means  of  a  certificate  of  reasonable  doubt, 
secured  after  notice.^  People  ex  rel.  Hummel  v.  Reardon,  186 
N.  Y.  164. 

1  When  the  argument  on  the  writ  of  habeas  corpus  in  this  case  had  reached 
the  Appellate  Division,  a  certificate  of  reasonable  doubt,  concededly  ad- 
mitting the  defendant  to  bail,  had  been  obtained,  although  at  the  time  the 
writ  was  secured  this  certificate  had  not  been  obtained;  the  Appellate 
Division  sustained  the  writ;  the  Court  of  Appeals  reversed  this  order  and 
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Defective  indictment. — ^A  relator  pleaded  guilty  to  the  third 
count  in  an  indictment,  charging  him  with  gambling,  and  was 
sentenced  to  imprisonment;  later,  he  sought  to  obtain  his 
discharge  by  habeas  corpus  on  the  ground  that  this  third 
count  charged  no  crime  because  of  the  omission  of  certain 
allegations;  Held,  that  this  question  could  not  be  thus  pre- 
sented for  the  first  time,  without  a  motion  made  in  arrest  of 
judgment  or  by  direct  appeal;  it  might  be  "that  there  are 
irregularities  in  the  commitment  of  the  relator,  but  he  is  de- 
tained not  by  virtue  of  that  process,  but  by  virtue  of  the  judg- 
ment." People  ex  rel.  Schneider  v.  Hayes,  108  App.  Div.  6; 
95  Supp.  471. 

Arrested  by  wrong  person. — If  a  person  is  rightly  under 
arrest,  the  mere  fact  that  he  has  been  taken  by  the  wrong 
person  does  not  entitle  him  to  his  discharge  upon  habeas 
corpus.  (Writ  sustained,  however,  for  a  different  reason.) 
People  ex  rel.  Post  v.  Grant,  50  Hun,  243;  3  Supp.  142. 

Disorderly  person. — If,  although  the  return  is  defective  in 
that  it  says  the  relator  is*held  after  conviction  for  "  disorderly 
conduct"  [there  being  no  such  criminal  offense  in  the  Penal 
Code,  and  the  phrase  being  loosely  used],  nevertheless  the 
warrant  reads  that  the  relator  is  held  as  being  a  "disorderly 
person,"  the  writ  will  be  dismissed.  Matter  of  Newkirk,  37 
Misc.  404;  75  Supp.  777.  In  habeas  corpus  proceedings  the 
relator  contended  that  §  1458  and  §  1461  of  the  Consolidation 
Act,  referring  to  disorderly  conduct,  were  still  in  force,  but  it 
was  held  on  the  authority  of  People  ex  rel.  Frank  v.  Davis, 
80  App.  Div.  448;  80  Supp.  872  ;  aff'd  176  N.  Y.  465;  that 
they  were  still  operative  and  were  properly  within  the  jurisdic- 
tion of  the  New  York  State  Legislature  and  the  writ  was  dis- 

dismissed  the  writ,  and  said  the  subsequent  step  taken,  the  obtaining  of 
the  certificate,  should  not  afiect  its  decision,  except  that  upon  being  informed 
that  the  defendant  was  entitled  to  be  upon  bail,  the  court  should  "so  frame 
its  decision  as  not  uselessly  to  remand  the  relator  to  a  custody  from  which 
he  would  be  entitled  to  immediate  release."  People  ex  rel.  Hummel  v. 
Reardon,  186  N.  Y.  164. 
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missed.  People  ex  rel.  Reynolds  v.  Warden,  44  Misc.  149. 
If  there  is  no  question  that  the  magistrate  had  jurisdiction 
of  the  offense  [disorderly  conduct]  charged  against  the  relator, 
and  authority  to  inflict  the  punishment  imposed,  the  writ  must 
be  dismissed.  People  ex  rel.  Manning  v.  Hagan,  34  Misc.  24; 
69  Supp.  451.  Where  a  relator,  held  under  a  New  York  city 
magistrate's  commitment  for  disorderly  conduct,  maintained 
on  habeas  corpus  that  the  magistrate  had  no  jurisdiction,  the 
offense  being  a  violation  of  Penal  Code  §  675,  it  was  shown 
that  he  was  convicted  under  the  Consolidation  Act,  §  1458 
[L.  1882,  c.  410],  and  the  writ  was  dismissed.  People  ex  rel. 
Smith  V.  Van  de  Carr,  86  App.  Div.  9;  83  Supp.  245. 

Usury. — On  a  hearing  on  habeas  corpus,  after  commitment 
to  stand  trial,  the  prisoner  contended  that  the  acts  com- 
plained of  as  usury  were  done  by  him  as  manager  of  a  credit 
company  and  were  authorized  by  the  statute;  various  ques- 
tions were  presented,  the  duty  of  determining  which,  it  was 
held,  rested  upon  the  trial  court;  the  writ,  therefore,  was  dis- 
missed.    People  V.  Dunlap,  32  Misc.  390;  66  Supp.  161. 

Common  gambler;  constitutionality  of  statute. — ^The  constitu- 
tionaUty  of  Penal  Code,  §  3446  [policy  slips],  being  upheld,  a 
writ,  sued  out  in  behalf  of  a  person  held  by  virtue  of  a  com- 
mitment charging  him  with  violating  Penal  Code,  §  344a 
[common  gambler],  was  dismissed.  People  ex  rel.  Wilson  v. 
Flynn,  72  App.  Div.  67;  76  Supp.  293;  aff'g  37  Misc.  87;  74 
Supp.  731. 

Contempt. — ^There  is  no  jurisdiction  to  discharge  a  prisoner 
committed  for  default  in  the  payment  of  a  fine  for  contempt 
imposed  in  proceedings  supplementary  to  execution,  if  this 
discharge  was  made  without  the  notice  to  the  judgment 
creditors  which  Code  Civ.  Pro.  §2038  prescribes.  People  ex 
rel.  Asmus  v.  Melody,  91  App.  Div.  569;  86  Supp.  837. 

An  execution  against  the  person  may  issue,  after  an  ad- 
ministratrix has  recovered  damages  for  the  negligent  killing 
of  the  decedent,  and  in  the  case  of  a  person  imprisoned  by 
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virtue  of  such  an  execution,  the  writ  was  dismissed.  People 
ex  rel.  Harris  v.  Gill,  85  App.  Div.  192;  83  Supp.  135;  aff'd 
without  opinion,  176  N.  Y.  606.  But  a  motion  to  set  the  execu.- 
tion  aside  "might  be  deemed  better  practice"  [than  the  writ 
of  habeas  corpus],  "  because  a  proceeding  in  the  action  itself." 
Id. 

9.  Minors  convicted  of  crime.— A  relator,  16  years  old, 
contended,  on  habeas  corpus,  that  the  Court  of  General  Ses- 
sions, New  York  City,  had  no  jurisdiction  of  his  case,  but  that 
it  belonged  to  the  Children's  Court,  on  the  ground  that  §  1418 
of  the  City  Charter  provides  that  the  Children's  Court  should 
be  held  in  some  building  separate  from  that  in  which  persons 
above  16  years  are  tried;  Held,  that  this  slip  on  the  part  of 
the  framers  of  the  charter  was  not  ground  for  discharging  the 
prisoner.  People  ex  rel.  Mittelman  v.  Swpt.  of  House  of  Refuge, 
46  Misc.  131;  93  Supp.  218.  The  fact  that  the  court  erred  in 
committing  to  the  House  of  Refuge,  on  conviction  of  a  felony, 
a  boy  16  years  old,  whereas  the  Penal  Code,  §  701,  upholds 
such  a  commitment  in  the  case  of  one  16  years  old  only  for  a 
misdemeanor,  is  not  an  available  point  on  habeas  corpus;  the 
court  which  committed  the  boy  will  make  correction  on  ap- 
plication. Id.  Where  the  Court  of  General  Sessions,  New 
York  City,  imposed  a  sentence,  the  presumption  is  that  the 
court  inquired  into  those  matters  which  formed  the  basis  of  its 
right'  to  impose  it,  and,  nothing  in  the  record  appearing  to 
show  that  a  relator,  committed  to  the  penitentiary,  was  under 
sixteen,  the  writ  will  be  dismissed.  People  ex  rel.  Tully  v. 
Fallm,  73  App.  Div.  471;  77  Supp.  292.  It  appearing  in- 
disputably that  the  child  whose  release  is  sought  is  held  under 
a  magistrate's  commitment,  the  writ  will  be  dismissed.  People 
ex  rel.  Sampson  v.  N.  Y.  Catholic  Protectory,  93  App.  Div.  196; 
87  Supp.  557. 

A  girl  of  19,  in  danger  of  being  morally  depraved,  can,  under 
Consol.  Act,  §  1466,  and  L.  1899,  c.  632,  be  Qommitted  to  a 
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reformatory,  and,  the  committing  magistrate  having  had  juris- 
diction, she  will  not  be  released.  People  ex  rel.  Gaignat  v. 
Suj)t.  N.  Y.  State  Reformatory  for  Women,  37  Misc.  92;  74  Supp. 
752. 

10.  Extradition. — ^A  person  held  by  a  rendition  warrant 
issued  by  the  Governor  of  New  York  on  a  requisition  from  the 
Governor  of  Pennsylvania  is  not  to  be  discharged  on  habeas 
corpus,  if  the  proceeding  appears  to  be  regular,  for  a  New 
York  court  will  not  search  the  indictment  in  order  to  deter- 
mine whether  it  is  technically  defective,  but  will  allow  the 
Pennsylvania  court  to  determine  that  question.  People  ex  rel. 
Hamilton  v.  Police  Commissioner,  100  App.  Div.  483,  91  Supp. 
760. 

11.  Exemption  from  civil  arrest.— One  who,  being  civilly 
arrested,  contended  that  the  arrest  was  tmlawful  because  he 
was  a  policeman,  properly  sought  relief  by  habeas  corpus. 
Squires'  Case,  12  Abb.  Pr.  38:  Here,  the  relator  was  re- 
manded, because  the  arrest  was  made  when  he  was  not  actually 
on  duty.  Id.  A  writ  was  dismissed,  which  was  sued  out  in 
behalf  of  one  arrested  upon  an  execution  against  his  person, 
while  he  was  returning  home  after  attendance  at  court  in  a 
proceeding  to  which  he  was  a  party;  his  proper  remedy  was 
by  summary  application.     Matter  of  Lampert,  21  Hun,  154. 

12.  Parents'  dispute  over  cliildren.i — "The  common-law 
writ  of  habeas  corpus    .    .    .    was  not  a  proceeding  calculated 

I  If  the  child  is  of  the  age  of  discretion,  the  object  of  the  writ  is  usually 
accomphshed  by  allowing  the  child  to  exercise  volition.  People  ex  rel. 
Oprandy  v.  Ciarcia,  49  App.  Div.  90;  63  Supp.  497;  People  ex  rel.  Watson 
V.  Buffett,  75  App.  Div.  365;  78  Supp.  175.  But  if  below  that  age,  the 
court  will  choose.  People  ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238;  People  ex 
rel.  Elder  v.  Elder  [in  this  case  the  writ  was  sustained],  98  App.  Div.  244; 
90  Supp.  703.  And  the  preference  of  a  child  under  that  age,  if  not  clearly 
foiinded  on  proper  reasons,  is  given  little  weight.     Id. 
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to  try  the  rights  of  parents  and  guardians  to  the  custody  of 
infant  children.  It  was  of  frequent  use,  however,  when  chil- 
dren were  detained  from  their  parents  or  guardians  on  the 
ground  that  absence  from  legal  custody  was  equivalent  to 
illegal  restraint  and  imprisonment."  [Writ  dismissed.]  People 
ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238. 

Where  mother  had  supported  child. — A  writ,  sued  out  by  a 
father,  to  compel  his  former  wife  (who  had  divorced  him)  to 
produce  their  child  in  court,  was  dismissed,  it  appearing  that 
the  mother  had  supported  the  child  for  over  seven  years 
previous,  and  the  rights  of  parents  to  the  custody  of  their 
infant  children  being  equal  under  the  Domestic  Relations  Law 
(L.  1896,  c.  272).  People  ex  rel.  Duryee  v.  Duryee,  109  App. 
Div.  533;  96  Supp.  371. 

Girl  of  eighteen. — Where  a  girl  nearly  eighteen  was  em- 
ployed in  the  store  of  a  man  who  wished  to  marry  her  when 
she  reached  that  age,  the  writ,  sued  out  by  her  father,  who 
had  forced  an  unhappy  marriage  on  her,  was  dismissed.  People 
ex  rel.  Oprandy  v.  Ciarcia,  49  App.  Div.  90;  63  Supp.  497. 
Similarly,  in  a  case  in  which  a  girl  of  eighteen  was  employed 
as  a  domestic,  but  was  free  to  leave  this  service  at  any  time, 
the  writ,  it  was  held,  should  have  been  dismissed.  People 
ex  rel.  Watson  v.  Buffett,  75  App.  Div.  365;  78  Supp.  175. 
Here,  the  lower  court  awarded  the  custody  of  the  girl  to  her 
mother,  on  the  ground  that  her  employer  had  not  used  good 
judgment  on  a  certain  occasion;  the  employer,  however,  was 
not  given  an  opportunity  to  present  his  side  of  the  incident; 
Held,  therefore,  that  the  order  should  be  reversed.    Id. 

13.  Hustoand  seeking  custody  of  wife. — The  writ  will  be 
dismissed  if  sued  out  by  a  husband  against  his  father-in-law 
to  secure  the  custody  of  his  wife,  if  it  appears  that  the  wife 
is  under  no  restraint.    People  v.  Mercein,  8  Paige,  47. 


1266      Bradbury's  Lansing's  forms  and  practice. 

How  Obtained. 

Art.  III.  HOW  obtained. 

FORMS. 

NO.  PAGE. 

709.  Petition  on  application  for  writ  of  habeas  corpus  or  certiorari, 

to  inquire  into  the  cause  of    detention.     General  form. . .   1271  • 

710.  Petition  for  both  writs.     Woman  sentenced  to  reformatory 

for  offense  not  among  those  specified  for  such  commitment  1273. 

711.  Same.     Persons  held  for  bookmaking  to  await  grand  jury's 

action 1274. 

712.  Petition  for  habeas  corpus.     Prisoner,  extradited,  convicted 

of  a  crime  not  extraditable 1276. 

713.  Same.     Prisoner  extradited  who  is  not  a  fugitive  from  justice  1280. 

714.  Same.     National  guardsman  imprisoned  for  non-payment  of 

fine 1282. 

715.  Same.     Mother  seeking  custody  of  child,  from  its  father 1283. 

716.  Same.     Habitual  drunkard  in  custody  of  committee 1287. 

1.  When  neither  writ  shall  be  allowed. — A  person  is  not 
entitled  to  either  writ  in  either  of  the  following -cases:  1.  Where 
he  has  been  committed  or  is  detained,  by  virtue  of  a  mandate, 
issued  by  a  court  or  a  judge  of  the  United  States,  in  a  case 
where  such  courts  have  exclusive  jurisdiction  under  the  laws 
of  the  United  States,  or  have  acquired  exclusive  jurisdiction 
by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue 
of  the  final  judgment  or  decree,  of  a  competent  tribimal  of 
civil  or  criminal  jurisdiction;  or  the  final  order  of  such  a  tri- 
bunal, made  in  a  special  proceeding,  instituted  for  any  cause, 
except  to  punish  him  for  contempt;  or  by  virtue  of  any  execu- 
tion or  other  process,  issued  upon  such  a  judgment,  decree,  or 
final  order.     Code  Civ.   Pro.   §2016. 

2.  Suing  out  hoth  writs  simultaneously  i  is  now  the  pre- 
ferred practice.     It  has  been  condemned  as  needless.     People 

1  Code  Civ.  Pro.  §§  2041,  2044,  should  also  be  noted.     They  are  as  follows: 

"§  2041.  Where  an  application  is  made  for  a  writ  of  habeas  corpus,  as 

prescribed  in  this  article,  and  it  appears  to  the  court  or  judge,  upon  the 

petition  and  the  documents  annexed  thereto,  that  the  cause  or  offense, 

for  which  the  party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
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ex  rel.  Manning  v.  Hagan,  34  Misc.  24;  69  Supp.  451.  But 'it 
has  also,  in  the  First  Department,  been  "  acquiesced  in  on  the 
ground  of  convenience,  in  having  the  magistrate  certify  the 
information  or  evidence  upon  which  the  relator  has  been  held 
and  which  the  court  in  such  cases  examines  to  see  if  there  is 
any  evidence  of  guilt,  rather  than  because  any  warrant  for 
such  practice  can  be  found  in  the  Code  of  Civil  Procedure." 
People  ex  rel.  Smith  v.  Van  de  Carr,  86  App.  Div.  9;  83  Supp. 
245.  The  purpose  is  to  obviate  the  delay  incident  to  sub- 
poenaing and  examining  witnesses.  People  ex  rel.  Farley  v. 
Crane,  94  App.  Div.  397;  88  Supp.  343.  The  Court  of  Appeals 
seems  to  sanction  the  practice.  People  ex  rel.  Clark  v.  Keeper 
of  N.  Y.  State  Reformatory  for  Women  at  Bedford,  176  N.  Y. 
465,  470.  But  it  is  improper  to  combine  a  writ  of  habeas 
corpus  and  a  writ  of  certiorari  in  one  writ,  addressed  both  to 
the  magistrate  and  to  the  person  having  the  custody  of  the 
relator.  People  ex  rel.  Farley  v.  Crane,  94  App.  Div.  397; 
88  Supp.  343. 

3.  Code  provisions  applicable — The  Code  provisions, 
§§  1991-2007,  applicable  generally  to  State  writs,  apply  to 
these  writs.^ 

4.  Petition — To  whom  addressed. — Application  must  be 
made  by  a  written  petition,  signed  either  by  the  person  for 
whose  relief  it  is  intended,  or  by  some  person  in  his  behalf, 
to  either  of  the  following  courts  or  officers: 

certiorari  may  be  granted,  instead  of  a  writ  of  habeas  corpus,  as  if  the 
application  had  been  made  for  the  former  writ." 

"  §  2044.  Notwithstanding  a  writ  of  certiorari  has  been  issued  or  re- 
turned, as  prescribed  in  this  article,  the  court  or  judge,  before  which  or 
whom  it  is  returnable,  may  issue  a  writ  of  habeas  corpus,  which  is,  in  all 
respects,  subject  to  the  foregoing  provisions  of  this  article,  relating  to  the 
latter  writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or,  upon  the 
return  thereof,  refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and 
is  entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this  article." 

1  Certain  of  these  sections  are  quoted  or  discussed  under  habeas  corpus 
TO  BRING  UP  A  PERSON  TO  TESTIFY,  ante,  pp.  1241  et  seq. 
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1.  The  Supreme  Court,  at  a  special  term  of  the  appellate 
division  thereof,  where  the  prisoner  is  detained  within  the 
judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  Supreme  Court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of 
the  Supreme  Court  at  chambers,  being  or  residing  within  the 
county,  where  the  prisoner  is  detained;  or,  if  there  is  no  such 
officer  within  that  city  or  county,  capable  of  acting,  or,  if  all 
those  who  are  capable  of  acting  and  authorized  to  grant  the 
writ,  are  absent,  or  have  refused  to  grant  it,  then  to  an  officer, 
authorized  to  perform  those  duties,  residing  in  an  adjoining 
county.i    Code  Civ.  Pro.,  §  2017. 

Penalty  for  failure  to  issue. — ^A  judge  who  fails,  on  a  proper 
case  shown,  to  issue  the  writ,  forfeits  11,000  to  the  prisoner. 
Id.,  §2020. 

5.  Petition.  Contents. — The  petition  must  be  verified  by 
the  oath  of  the  petitioner,  to  the  effect  that  he  believes  it  to 
be  true;  and  must  state,  in  substance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for, 
is  imprisoned,  or  restrained  in  his  liberty;  the  place  where, 
unless  it  is  unknown,  and  the  officer  or  person  by  whom,  he  is 
so  imprisoned  or  restrained,  naming  both  parties,  if  their 
names  are  known,  and  describing  either  party,  whose  name  is 
unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by 
virtue  of  any  judgment,  decree,  final  order,  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretense  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition;  imless 
the  petitioner  avers,  either,  that  by  reason  of  the  removal  or 

1  Under  this  subdivision,  there  must  be  proof  of  certain  facts.  See  Code 
Civ.  Pro.  §2018. 
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concealment  of  the  prisoner  before  the  application,  a  demand 
of  such  a  copy  could  not  be  made,  or  that  such  a  demand  was 
made,  and  the  legal  fees  for  the  copy  were  tendered  to  the 
officer  or  other  person,  having  the  prisoner  in  his'  custody, 
and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari.  Id., 
§  2019. 

Filing  petition.— It  shall  be  the  duty  of  the  attorney  to  file 
the  petition  or  affidavit  upon  which  a  writ  has  been  granted 
within  ten  days  after  the  same  shall  have  been  served.  In 
case  of  a  failure  so  to  file  such  petition  or  affidavit,  the  opposing 
party  may  move  to  vacate  the  writ,  and  the  same  shall  be 
vacated  by  the  court  or  judge  granting  the  same,  unless  for 
proper  cause  shown  time  to  file  the  same  shall  be  extended. 
R.  4,  Oen.  Rules  of  Prac. 

6.  Writ  issued  without  application. — Where  a  justice  of 
the  Supreme  Court,  in  court  or  out  of  court,  has  evidence,  in  a 
judicial  proceeding  taken  before  him,  that  any  person  is 
illegally  imprisoned  or  restrained  in  his  liberty'  within  the 
State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person 
is  thus  imprisoned  or  restrained,  within  the  county  where  the 
judge  resides,  he  must  issue  a  writ  of  habeas  corpus  or  a  writ 
of  certiorari,  for  the  relief  of  that  person,  although  no  applica- 
tion therefor  has  been  made.    Id.,  §2025. 

7.  Insane  person. — "  Any  one  in  custody  as  an  insane  person 
is  entitled  to  a  writ  of  habeas  corpus,  upon  a  proper  application 
made  by  him  or  some  friend  in  his  behalf."  L.  1896,  c.  545, 
§  73;  The  Insanity  Law;  2  Cum.  &  Gil.  Gen.  L.,  p.  1775. 

8..  Child  detained  by  parent — "A  husband  or  wife,  being 
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an  inhabitant  of  this  State,  living  in  a  state  of  separation, 
without  being  divorced,  who  has  a  minor  child,  may  apply  to 
the  Supreme  Court  for  a  writ  of  habeas  corpus  to  have  such 
minor  child  brought  before  such  court;  and  on  the  retiirn 
thereof,  the  court,  on  due  consideration,  may  award  the  charge 
and  custody  of  such  child  to  either  parent  for  such  time,  under 
such  regulations  and  restrictions,  and  with  such  provisions 
and  directions,  as  the  case  may  require,  and  may  at  any  time 
thereafter  vacate  or  modify  such  order."  L.  1896,  c.  272, 
§  40;  Domestic  Relations  Law;  1  Cum.  &  Gil.  Gen.  L., 
p.  1103.  The  court  "  requires  that  the  petitioning  wife  shall 
show  meritorious  cause  for  leaving  her  husband,  and  when  that 
is  shown  the  foundation  is  laid  for  the  exercise  of  the  delicate 
discretionary  duty  imposed  upon  the  Supreme  Court  by  the 
statute."  People  ex  rel.  Sternberger  v.  Steniberger,  12  App. 
Div.  398;  42  Supp.  423;  app.  dism'd  153  N.  Y.  684. 

//  the  child  is  detained  by  Shakers,  a  search  warrant,  in  aid  of 
the  writ,  may  be  issued.  L.  1896,  c.  272,  §  41;  Domestic  Rela- 
tions Law;  1  Cum.  &  Gil.  Gen.  L.,  p.  1105. 

9.  Previous  adjudication  no  bar — "It  is  settled  law  that, 
with  the  exception  of  a  narrow  class  of  cases,  such  as  the 
custody  of  infants,  a  decision  on  habeas  corpus  does  not  create 
an  estoppel  even  upon  renewals  of  the  writ,  and  never  operates 
as  a  former  adjudication  in  other  litigations."  Matter  of 
Quinn,  2  App.  Div.  103;  37  Supp.  534;  aff'd  152  N.  Y.  89. 
"We  are  of  opinion  that  the  previous  adjudications  in  proceed- 
ings on  habeas  corpus  are  no  answer  to  a  new  writ  issued  on 
the  application  of  the  relator.  ...  In  this  case  the  relator  is 
restrained  of  his  liberty,  and  a  decision  under  one  writ  refusing 
to  discharge  him  did  not  bar  the  issuing  of  a  second  writ  by 
another  court  or  officer."  People  ex  rel.  Lavyrence  v.  Brady 
56  N.  Y.  182,  191. 

Custody  of  infants.— An  adjudication  on  habeas  corpus, 
awarding  the  custody  of  an  infant  child  to  the  mother,  is  con- 
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elusive  if  the  situation  is  unchanged.  Matter  of  Lederer,  38 
Misc.  668;  78  Supp.  236.  A  statement  in  the  traverse  to  the 
return  that  the  writ  is  based  on  new  evidence,  does  not,  if  there 
is  not  sufficient  proof  of  this  new  evidence,  warrant  the  court 
in  holding  that  the  former  adjudication  is  not  binding.  Id. 
The  remedy  of  a  father,  seeking  to  obtain  the  custody  of  his 
infant  child,  which  has  been  awarded  by  final  decree  to  the 
mother,  is,  unless  he  has  evidence  showing  a  material  change 
in  the  situation  since  that  decree  was  made,  to  apply  for  an 
annulment  or  modification  of  the  order  to  the  court  that  made 
it.    Id. 

10.  If  person  whose  release  is  sought  is  outside  the 
State. — ^The  court  has  jurisdiction  to  issue  the  writ,  although 
the  person  whose  release  is  sought  is  without  the  State,  for 
Code  Civ.  Pro.  §  2015  has  been  extended  by  the  courts  to 
embrace  that  condition,  provided  the  defendant  has  power  to 
produce  the  person.  People  ex  ret.  Billotti  v.  N.  Y.  Juvenile 
Asylum,  57  App.  Div.  383;  68  Supp.  279. 


Form  No.  709. 

Petition  on  Application  for  Writ  of  Habeas  Corpus  or  Certiorari  to 

Inquire  into  Cause  of  Detention.    General  Form. 

(Code  Civ.  Pro.  §  2019.) 

[Caption.]  ^ 
To  the  Supreme  Court  of  the  State  of  New  York  [or  name 
other  court  or  judge]: 

The  petition  of  A.  B.  respectfully  shows,  that  he  is  now 
imprisoned  [or  restrained  in  his  liberty],  in  the  custody  of 
[or  by  (state  the  officer  or  person  who  imprisons  or  restrains 

him  of  his  liberty)],  at  [state  place  of  confinement, 

if  known,  or,  if  unknoum,  state  that  fact],  and  according  to 
the  best  knowledge  and  behef  of  the  petitioner  for  a  supposed 
criminal  offense,  to  wit :  [state  it,  or  state  other  cause  or  pretense 
of  the  imprisonment  or  restraint]. 

That  a  copy  of  the  mandate,  by  virtue  of  which  such  im- 
prisonment [or  restraint]  is  made,  is  hereto  annexed,  marked 

1  For  form  of  sucll  a  caption  see  Vol.  I,  p.  245. 
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A  [or  state:  that  by  reason  of  the  said  petitioner  being  re- 
moved (or  concealed)  before  this  application  a  demand  of  a 
copy  of  the  mandate  could  not  be  made,  or  that  such  copy 
was  demanded  and  the  legal  fees  thereof  duly  tendered  to 
the  said  (state  officer  or  person  having  the  prisoner  in  his  cus- 
tody), and  that  the  said  copy  was  refused]. 

But  if  he  is  not  conpned  for  any  supposed  offense,  then  state, 
to  the  best  of  the  petitioner's  knowledge  and  belief,  for  what  cause 
or  under  what  pretense  he  is  confined,  or  aver,  "  that  he  is  utterly 
ignorant  of  the  pretense  under  which  he  is  confined,"  and  add, 
if  the  fact  be  so,  but  he  hath  heard  or  understood,  and  that 
according  to  the  best  knowledge  and  belief  of  the  petitioner, 
such  pretense  is  as  follows  [state  it]. 

And  the  said  petitioner  avers,  that,  to  the  best  of  his  knowl- 
edge and  belief,  he  is  not  committed  or  detained  by  virtue  of 
any  mandate  issued  by  any  court  of  the  United  States  or  any 
judge  thereof  in  a  case  where  such  courts  or  judges  have  ex- 
clusive jurisdiction,  under  the  laws  of  the  United  States,  or 
have  acquired  exclusive  jurisdiction  by  the  commencement  of 
legal  proceedings  in  such  a  court,  or  by  virtue  of  the  final 
judgment  or  decree  of  any  competent  tribunal  of  civil  or  crimi- 
nal jurisdiction  or  the  final  order  of  such  a  tribimal,  made  in  a 
special  proceeding,  instituted  for  any  cause  [other  than  for  the 
alleged  contempt  above  mentioned],  or  by  virtue  of  any  exe- 
cution issued  upon  such  judgment,  decree  or  final  order. 

[When  the  application  is  made  to  an  officer  residing  in  an 
adjoining  county  to  the  one  in  which  the  prisoner  is  detained, 
state  the  facts  authorizing  such  application  under  subdivision 
three  of  section  2017.] 

Wherefore  your  petitioner  prays  a  habeas  corpus  [or  cer- 
tiorari] to  discharge  him  from  custody,  as  he  is  advised  by 
counsel,  and  believes  his  imprisonment  to  be  illegal,  in  this 
[state  the  causes]  [or  to  bring  him  up  in  order  to  be  bailed] 

Dated ,  19—. 

A.  B.  [by  L.  M.] 

County,  ss.: 

A.  B.,  the  above-named  petitioner  [or  L.  M.,  on  behalf  of 
A.  B.,  the  above-named  petitioner],  being  duly  sworn,  says, 
that  he  believes  the  foregoing  petition  to  be  true. 

A.  B. 

Sworn  to,  etc. 
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Form  No.  710. 

Petition  for  Both  Writs.     Woman  Sentenced  to  Reformatory  for 
Offense  not  Among  Those  Specified  for  Such  Commitment ' 

(Code  Civ.  Pro.  §2019.) 

To  the  Hon.  W.  J.  G.,  Justice  of  the  Supreme  Court  of  the 
State  of  New  York: 

The  petition  of  A.  H.  E.  respectfully  showeth  as  follows, 
to  wit: 

1.  One  M.  C.  is  now  imprisoned  and  restrained  of  her  hberty 

in  the  State  Reformatory  for  Women  at  ,  N.  Y. 

by  the  keeper  thereof,  and  your  petitioner  is  attorney  for  the 
said  prisoner,  and  makes  this  petition  in  her  behalf. 

2.  The  said  prisoner  has  not  been  committed,  and  is  not 
detained,  by  virtue  of  any  judgment,  decree,  final  order  or 
process  specified  in  section  two  thousand  and  sixteen  of  the 
Code  of  Civil  Procedure  of  the  State  of  New  York. 

3.  The  cause  or  pretense  of  such  imprisonment  is  not  fully 
known  to  your  petitioner,  and  the  only  cause  or  pretense  for 
such  imprisonment  which  your  petitioner  can  assign,  according 
to  the  best  of  his  knowledge  and  belief,  is  as  follows,  to  wit: 

That  on  the day  of ,  19 — ,  at  the 

District  City  Magistrate's  Court,  in  the  Borough  of , 

City  of  New  York,  she  was  committed  to  said  reformatory  by 
L.  B.  C,  City  Magistrate,  upon  a  complaint  charging  her  with 
"disorderly  conduct." 

That,  as  your  petitioner  is  informed,  there  appears  among 
the  papers  on  file  with  the  clerk  of  said  court  no  record  of  any 
.conviction  of  the  relator  of  such  offense  or  any  other,  or  any 
evidence  to  warrant  such  conviction. 

That  deponent  believes  that  said  commitment  was  unlawful 
and  the  detention  of  the  relator  is  unjust  and  illegal,  the  said 
magistrate  being  without  jurisdiction  in  the  premises. 

4.  Your  petitioner  is  unable  to  annex  to  this  petition  a  copy 
of  any  mandate  by  virtue  of  which  the  prisoner  is  imprisoned 
and  restrained,  because  your  petitioner  has  been  unable  to 
demand  and  procure  a  copy  of  any  such  mandate  in  time  to 
annex  the  same  to  this  petition,  although  he  has  used  reason- 
able diligence  to  procure  such  copy,  but  yom-  petitioner  be- 
lieves that  if  there  be  any  mandate  by  virtue  of  which  the 

1  From  People  ex  rel.  Clark  v.  Keeper  of  the  N.  Y.  State  Reformatory  for 
Women  at  Bedford,  176  N.  Y.  465,  in  which  the  writ  was  sustained; 

Vol.  11—26 
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prisoner  is  restrained  and  imprisoned,  a  copy  thereof  will  be 
annexed  to  the  return  to  the  writs  for  which  your  petitioner 
now  prays. 

5.  The  said  imprisonment  is  illegal,  because  the  mandate 
(if  any  there  be)  by  virtue  of  which  the  said  prisoner  is  de- 
tained is  not  sufficient  in  form  or  substance,  and  does  not 
sufficiently  charge  the  prisoner  with  the  commission  of  any 
act  which  warrants  her  imprisonment,  and  because  no  suffi- 
cient complaint  has  been  made  against  the  said  prisoner 
charging  her  with  the  commission  of  any  act  which  warrants 
her  imprisonment,  and  because  no  evidence  has  been  pro- 
duced against  the  said  prisoner  sufficient  to  warrant  her  im- 
prisonment, and  because  the  said  prisoner  is  entitled  to  be 
discharged  upon  reasonable  bail,  and  such  right  is  denied  to  her. 

Wherefore  your  petitioner  .prays  that  a  writ  of  habeas 
corpus  may  issue,  directed  to  the  said  keeper  of  said  reforma- 
tory and  to  all  and  every  person  and  persons,  officer  and 
officers,  who  may  have  the  said  prisoner  in  his  or  their  custody, 
commanding  him  and  them  to  have  the  body  of  the  said 
prisoner  before  a  justice  of  the  Supreme  Court  of  the  State  of 
New  York,  at  such  time  and  place  as  your  honor  shall  deem 
fit,  together  with  the  day  and  cause  of  her  imprisonment  and 
detention. 

And  that  a  writ  of  certiorari  may  issue,  directed  to  L.  B.  C, 
City  Magistrate,  commanding  him  to  certify  fully  and  at  large 
to  the  said  Justice,  at  the  same  time  and  place,  and  to  make 
full  return  before  the  said  Justice  of  all  and  every  complaint, 
charge,  affidavit,  indictment,  written  or  printed  document, 
and  the  orders,  proceedings,  evidence,  conviction  and  judg- 
ment in  the  premises,  together  with  all  things  touching  or  in 
any  manner  concerning  the  same. 

And  that  upon  the  return  of  the  said  writs  the  said  prisoner 
may  be  discharged,  or  may  have  such  relief  as  her  circum- 
stances shall  require  and  as  the  said  Justice  shall  think  fit  to 
grant. 

And  your  petitioner  will  ever  pray,  etc. 

A.  H.  E., 
Attorney  for  Relator. 

[Verification  as  in  Form  No.  709.] 
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Form  No.  711. 

Petition  for  Both  Writs.    Persons  Held  for  Bookmaking  to  Await 
Grand  Jury's  Action. i 
(Code  Civ.  Pro.   §2019.) 

To  the  Honorable  Supreme  Court  of  the  State  of  New  York, 
'■ Judicial  Department: 

The  petition  of  T.  A.  respectfully  shows  that  hQ  and  C.  B., 
W.  L.,  A.  M.,  W.  C.  and  R.  A.  are  unlawfully  and  illegally 
detained,  restrained  of  their  hberty  and  imprisoned  by  the 

Warden  of  the  Prison  in  the  City  and  County  of 

—— ,  and  that  they  are  not  committed  or  detained  by 

virtue  of  any  process  issued  by  any  court  of  the  United  States, 
or  by  any  judge  thereof;  nor  are  they  committed  or  detained 
by  virtue  of  the  final  judgment  or  decree  of  any  competent 
tribunal  of  civil  or  criminal  jurisdiction,  or  by  virtue  of  any 
execution  issued  upon  such  a  judgment  or  decree;  that  the 
cause  or  pretense  of  such  imprisonment,  restraint  and  de- 
tention according  to  the  best  of  the  knowledge  and  belief  of 
your  petitioner  is  that  the  above  named  T.  A.  and  others  were 
held  this  day  for  the  crime  of  bookmaking  to  await  the  action 
of  the  Grand  Jury  by  Hon.  W.  T.  J.,  City  Magistrate. 

That  the  above  named  T.  A.  and  others  are  innocent  of  the 
commission  of  any  crime  whatever.  That  the  evidence  in- 
troduced upon  the  examination  held  before  said  City  Magis- 
trate was  insufficient  to  justify  the  detention  of  the  above 
named  T.  A.  and  others  and  that  their  detention  is  illegal 
and  imjust  and  contrary  to  law  and  without  reasonable  or 
probable  cause.    Wherefore  your  petitioner  prays  that  a  writ 

of  habeas  corpus  issue  directed  to  the  Warden  of  the 

Prison  to  produce  the  bodies  of  T.  A.,  C.  B.,  W.  L.,  A.  M., 
W.  C.  and  R.  A.,  and  a  writ  of  certiorari  directed  to  W.  T.  J., 
Esq.,  City  Magistrate,  commanding  him  to  have  record  of  all 

proceedings  before  the  Supreme  Court  of  the  State  of  — 

|,t  a Term,  Part thereof,  to  be  holden  m  the 

Court  House  in  the  City  HaU  Park  of  said  City  of on 

the day  of ,  19—,  at  —  o'clock  —^——'  *° 

do  and  receive  what  shall  there  be  considered  concermng  it. 

Dated  the  —  -  day  of  -,  19—- 

iFrom  People  ex  rel.  Allen  v.  Ha^an,  170  N  Y.  46,  in  which  the  writ 
w«W  Rii^itained  on  the  ground  that  the  commitment,  merely  reciting  a 
Xrge  of  vfoYatton  of  sfction  351  of  the  Penal  Code,"  did  not  sufficiently 
state  the  nature  of  the  cnme  charged. 
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R.  S.  D., 
for  Petitioner. 


[Verification  as  in  Form  No.  709.] 


Form   No.   713. 

Petition  for  Habeas  Corpus.    Prisoner,  Extradited,  Convicted  of 

Crime  not  Extraditable.^ 

(Code  Civ.  Pro.  §  2019.) 

To  the  Honorable,  the  of  the  Supreme  Court  of 

the  State  of  New  York,  in  and  for  the  Judicial 

Department,  held  at ,  N.  Y.,  in  the Judicial 

District  of  said  State,  and  to  Hon.  C.  C.  D.,  presiding  justice, 
and  Hon.  L.  L.  L.,  A.  H.  and  G.  B.  B.,  associate  justices  of 
and  comprising  said  : 

The  petition  of  W.  H.  S.  herein  respectfully  shows  and  he 
alleges:  *■ 

That  C.  Y.,  the  person  in  whose  behalf  the  writ  is  applied 
for,  is  now  imprisoned  or  restrained  in  his  liberty; 

That  he  is  now  confined  in  the  State  Prison  at  , 

in  the  County  of ,  N.  Y.,  and  the  officer  or  person  by 

whom  he  is  so  imprisoned  or  restrained  is  J.  S.,  agent  and 
warden  of  said  prison. 

That  he  has  not  been  committed,  and  is  not  detained,  by 
virtue  of  any  judgment,  decree,  final  order,  process  or  mandate 
issued  by  a  court  or  a  judge  of  the  United  States,  in  a  case 
where  such  courts  or  judges  have  exclusive  jurisdiction  under 
the  laws  of  the  United  States  or  have  acquired  exclusive 
jurisdiction  by  the  commencement  of  legal  proceedings  in  such 
a  court;  or  by  virtue  of  the  final  judgment  or  decree  of  a 
competent  tribunal  of  civil  or  criminal  jurisdiction;  or  the 
final  order  of  such  a  tribunal,  made  in  a  special  proceeding 
instituted  for  any  cause;  or  by  virtue  of  an  execution,  or  other 
process,  issued  upon  such  a  judgment,  decree  or  final  order. 

That  the  cause  or  pretense  of  such  imprisonment  or  re- 
straint according  to  the  best  knowledge  and  belief  of  your 
petitioner  is  by  virtue  of  an  alleged  judgment  of  the  Court 
of  Sessions  of County,  N.  Y. 

That  annexed  hereto  is  a  copy  of  the  mandate  by  virtue  of 
which  he  is  imprisoned  or  restrained. 

1  From  People  ex  rel.  Young  v.  Stout,  81  Hun,  336;  aff'd  on  opinion  below, 
144  N.  Y.  699;  in  which  it  was  held  that  the  relator  was  entitled  to  be  dis- 
charged. 
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That  said  imprisonment  is  illegal  and  contrary  to  law  on 
the  following  grounds: 

That  he  (said  Y.)  was  born  in  England,  and  has  been  since 
birth,  and  is  now,  a  subject  of  His  Britannic  Majesty,  the  King 
of  the  United  Kingdom  of  Great  Britain  and  Ireland. 

That  he  (said  Y.)  was  arrested  in  England  and  within  the 
territorial  jurisdiction  of  His  Britannic  Majesty,  the  King  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  and  ex- 
tradited therefrom  for  the  alleged  commission  of  the  crime  of 
"assault  with  intent  to  commit  murder"  in  pursuance  of  a 
treaty  and  its  supplement  between  the  United  States  of  America 
and  His  Britannic  Majesty,  and  in  pursuance  of  said  treaty, 
delivered  by  the  authorities  of  Great  Britain  to  the  authorities 
of  the  United  States,  and  subsequently  by  the  authorities  of 
the  United  States  to  the  authorities  of  the  State  of  New  York, 
to  be  tried  for  said  crime  or  offense  of  "  assault  with  intent  to 
commit  murder,"  specified  in  the  warrant  of  extradition  and 
no  other. 

That  he  was  tried  by  the  authorities  of  the  State  of  New 
York,  for  the  crime  of  "assault  with  intent  to  commit  mur- 
der," being  the  same  crime  for  which  he  was  extradited,  in 

the  Court  of  Sessions  of Coimty,  N.  Y.,  and  was  duly 

acquitted  of  said  crime  for  which  he  was  extradited,  to  wit: 
"assault  with  intent  to  commit  murder." 

That  the  authorities  of  the  County  of  ,  State  of 

New  York,  tried  him  against  his  objection  for  the  crime  of 
"assault  in  the  second  degree,"  as  defined  by  the  Penal  Code 
of  the  State  of  New  York,  being  a  crime  different  and  distinct 
from  that  for  which  he  was  extradited  and  also  being  a  crime 
which  has  never  been  and  is  not  now  extraditable,  and  without 
giving  him  an  opportunity  to  return  to  England,  from  which 
he  had  been  extradited  as  aforesaid,  and  convicted  him,  said 

C.  Y.,  therefor  at  said  Court  of  Sessions  of County, 

held  at  ,  N.  Y.,  on  the  day  of  , 

19i — ^  in  violation  of  said  treaty  and  supplement  and  the  con- 
stitution and  laws  of  the  United  States,  and  which  court  was 

then  held  at  the Chamber,  in  the 

jjall,  ,  N.  Y.,  that  being  the  place  where  the  terms 

of  the  County  Court  of County  for  the  trial  of  issues 

of  fact  by  a  jury  were  then,  ever  since  have  been,  and  are  now, 
held. 
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That  subsequently  and  on  the  day  of 


19 — ,  he,  said  Y.,  was  brought  before  said  Court  of  Sessions 

at  another  term,  at  No. Bldg.,  in ,  N.  Y., 

a  place  where  no  term  of  said  County  Court  for  the  trial  of 
issues  of  fact  by  a  jury  was  held,  for  sentence  upon  and  for 
said  illegal  conviction. 

That  the  term  at  which,  he,  said  Y.,  was  convicted  as  afore- 
said ended  on  the  day  of  ,  19 — ,  and  al- 
though a  term  of  said  Court  of  Sessions  began  the  

day  of  — ,  19 — ,  and  ended  on  the  day  of 

— ,   19 — ,  the  said  term  at  which    he   (said  Y.)  was 

brought  for  sentence  did  not  begin  until  the day  of 

,  19-. 

That  when  said  Y.  was  brought  before  said  Court  of  Sessions 

on  the  said day  of ,  19—,  for  sentence  as 

aforesaid,  and  at  the  place  aforesaid,  he  appeared  by  Messrs. 
J.  J.  and  W.  H.  S.,  his  attorneys  and  counsel,  and  then  and 
there  moved,  in  arrest  of  judgment,  and  for  a  discharge,  and 
objected  to  any  sentence  being  imposed  upon  him,  said  Y., 
on  the  following  grounds: 

First:  That  he,  said  Y.,  is  a  British  subject,  having  been 
extradited  from  England  on  the  specific  charge  of  "Assault 
with  intent  to  commit  murder,"  and  having  been  acquitted 
of  such  charge  he  therefore  demands  that  he  be  given  his 
liberty  and  allowed  a  reasonable  time  to  return  to  England, 
in  accordance  with  the  treaty  and  the  acts  of  Congress  relative 
thereto. 

Second:  That  said  Court  of  Sessions  had  no  jurisdiction  to 
pronounce  judgment,  because  it  was  not  the  same  court  at 
which  said  Y.  was  tried  and  convicted,  he  having  been  tried 

and  convicted  at  the ,  19 — ,  term  of  said  Court  of 

Sessions,  while  the  said  term  at  which  he  was  brought  for 
sentence  began  in ,  19 — . 

Third:  That  the  place  at  which  said  Court  of  Sessions  was 

held  on  said day  of ,  19—,  was  not  the 

place  designated  by  law  for  the  holding  of  Courts  of  Ses- 
sions. 

Fourth:  That  said  Y.  had  been  sentenced  by  the 

County  Court  of  Sessions  at  the  same  term  of  court  at  which 
he  was  convicted,  and  that  said  sentence  and  judgment  was 
then  still  in  force  and  that  the  last  mentioned  Court  of  Ses- 
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sions  had  no  jurisdiction  to  pronounce  another  and  different 
sentence  and  judgment. 

Fifth:  That  the  only  time  that  the County  Court 

of  Sessions  could  be  held  was  when  a  County  Court  for  the 
trial  of  issues  of  fact  by  a  jury  was  held,  and  that  the  last 
term  of  said  County  Court  for  the  trial  of  issues  of  fact  by  a 
jury  began  in ,  19 — ,  and  ended  in ,  19 — . 

Sixth :  That  the  Court  of  Sessions  at  which  he,  said  Y.,  was 
arraigned  for  sentence  had  no  jurisdiction  or  legal  right  to 
pronounce  judgment  or  sentence  on  him,  and  therefore,  he, 
said  Y.,  demanded  that  the  right  given  him  by  the  treaty  and 
the  acts  of  Congress  relative  thereto,  should  be  allowed,  that 
he  be  discharged  of  further  imprisonment,  and  be  allowed 
a  reasonable  time  to  return  to  England  from  which  he  was 
extradited. 

That  the  said  Court  of  Sessions  on  said day  of 

• ,  19 — ,  thereupon  overruled  each  of  said  Y.'s  said 

objections  as  aforesaid,  and  after  giving  him  an  exception  to 
each  of  the  actions  of  said  Court  of  Sessions  in  overruUngsaid 
objections  and  each,  thereupon  sentenced  said  Y.  to  imprison- 
ment in  the  State  Prison  at ,  N.  Y.,  for  the  period 

of years  and ■  months. 

That  the  pronouncing  of  said  sentence  on  the 

day  of ,  19—,  at  No. Bldg.,  in , 

N.  Y.,  was  in  violation  of  the  laws  of  the  State  of  New  York; 
that  said  place  not  being  a  legal  place  for  pronouncing  of  said 
judgment  or  sentence,  and  the  holding  of  said  court. 

That  said  judgment  or  sentence  was  not  pronounced  until 
the day  of ,  19—,  and  said  Y.  was  con- 
victed by  said  jury  on  the ■  day  of ,  19—, 

at  a  Court  of  Sessions  different  from  that  at  which  said  judg- 
ment or  sentence  was  pronounced  and  at  a  different  place  than 

the  one  used  for  the  holding, of  the County  Court 

for  the  trial  of  issues  of  fact  by  a  jury,  at  the '■ 

Chambers  in  the Hall  in ,  N.  Y. 

That  said County  Court  of  Sessions  was  illegally 

held  at  a  time  when  no  County  Court  for  the  trial  of  issues  of 
fact  by  a  jury  was  in  session;  that  therefore  the  said  court 
had  no  jurisdiction  of  the  person  of  said  Y.,  and  said  sentencing 
and  pronouncing  of  judgment  was  illegal  and  without  juris- 
diction, and  said  court  had  no  jurisdiction  to  pronounce  said 
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judgment  or  sentence,  and  that  said  Y.  is  now  illegally  re- 
strained of  his  liberty;  that  he,  said  Y.,  has  no  means  to  pay' 
disbursements  or  fees  in  this  matter. 

Wherefore  this  apphcation  is  made  to  issue  a  writ  of  habeas 
corpus  in  behalf  of  said  C.  Y.,  pursuant  to  the  provisions  of  the 
Code  of  Civil  Procedure. 

Dated,  etc. 

W.  PI.  S., 
Petitioner. 

[Verification  as  in  Form  No.  709.] 


Form  No.  713. 

Petition  for  Habeas  Corpus.    Prisoner  Extradited  Who  is  not  a 

Fugitive  From  Justice.^ 

(Code  Civ.  Pro.  §  2019.) 

Hon. , 

Justice  of  the  Supreme  Court  of  the  State  of  N.  Y. : 
The  petition  of  C.  E.  C.  respectfully  shows  that  he  is  im- 
prisoned and  restrained  in  his  liberty  at  the Precinct 

Station  House  in  the  City  of ,  N.  Y.,  by  J.  L.  H., 

Chief  of  Pohce  of  the  City  of ;  that  he  has  not  been 

committed  and  is  not  detained  by  virtue  of  any  judgment, 
decree,  final  order  or  process  issued  by  a  court  or  judge  of  the 
United  States,  in  a  case  where  such  courts  or  judges  have  ex- 
clusive jurisdiction,  under  the  laws  of  the  United  States,  or 
have  acquired  exclusive  jurisdiction  by  the  commencement 
of  legal  proceedings  in  such  a  court;  nor  is  he  committed  or 
detained  by  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,  or  the  final 
order  of  such  a  tribunal  made  in  a  special  proceeding  instituted 
for  any  cause  except  to  punish  him  for  a  contempt;  or  by  virtue 
of  an  execution  or  other  process  issued  upon  such  a  judgment, 
decree  or.  final  order;  that  the  cause  or  pretense  of  the  im- 
prisonment or  restraint  of  petitioner,  according  to  the  best 
knowledge  and  belief  of  your  petitioner,  is  by  virtue  of  an 

1  From  People  ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176,  in  which  the  writ 
was  sustained.  The  court  said  there  seemed  "to  be  substantial  unanimitj' 
in  all  the  authorities  on  one  proposition,  that  to  be  a  fugitive  from  justice 
a  person  naust  have  been  corporeally  present  in  the  demanding  State  at 
the  time  of  the  commission  of  the  alleged  crime,"  and  as  it  was  stipulated 
that  the  relator  was  not  personally  within  the  State  of  Tennessee  when  the 
alleged  crimes  were  committed,  the  court  held  that  he  was  not  a  fugitive 
from  the  justice  of  the  State  of  Tennessee  and  ordered  his  discharge. 


HABEAS   CORPUS   AND    CRRTIORARI   TO   INQUIRE.         1281 

How  Obtained. 

arrest  made  in  pursuance  of  an  executive  warrant,  issued  by 
the  Hon.  B.  B.  O.,  Jr.,  Governor  of  the  State  of  New  York, 
on  two  requisitions  from  the  Governor  of  the  State  of  Tennessee, 
reciting  that  the  petitioner  has  been  inducted  in  the  State  of 
Tennessee  for  the  crime  of  grajp,d  larceny  and  false  pretenses, 
and  was  a  fugitive  from  the  justice  of  the  State  of  Tennessee. 

Your  petitioner  further  shows  that  his  arrest  and  imprison- 
ment is  illegal,  and  that  he  is  restrained  of  his  liberty  in  viola- 
tion of  the  law  of  the  United  States,  namely,  the  Act  of  Feb- 
ruary 12,  1793,,  Section  5278  of  the  Revised  Statutes  of  the 
United  States,  in  this,  that  the  Executive  Warrant,  under 
which  he  is  now  restrained,  shows  that  the  cripies  with  which 
he  is  charged  were  committed  in  the  State  of  Tennessee;  that 
the  papers  accompanying  the  demand  of  the  Governor  of 
Tennessee  are  not  authenticated  as  required  by  that  act;  that 
it  nowhere  appears  that  your  petitioner  was  personally  within 
the  limits  of  the  State  of  Tennessee  at  the  time  said  alleged 
crimes  are  stated  to  have  been  committed;  that  the  Governor 
of  the  State  of  New  York  had  no  jurisdiction  to  issue  his 
warrant  in  that  it  did  not  appear  before  him  that  your  peti- 
tioner was  a  fugitive  from  the  justice  of  the  State  of  Tennessee 
or  had  fled  therefrom;  that  it  did  not  appear  that  there  was  any 
evidence  before  the  Governor  of  the  State  of  Tennessee  at  the 
time  he  issued  his  demand  that  your  petitioner  was  personally 
or  constructively  within  the  limits  of  the  State  of  Tennessee 
when  the  crimes  are  alleged  to  have  been  committed;  that  it 
appears  on  the  face  of  the  indictment  accompanying  the  re- 
quisitions of  the  Governor  of  Tennessee  that  no  crime  under 
the  laws  of  Tennessee  is  charged  or  has  been  committed;  that 
your  petitioner  has  been  unable  to  procure  a  copy  of  the 
Executive  Warrant  or  the  papers  upon  which  the  same  was 
issued  and  therefore  is  unable  to  attach  the  same  hereto. 

Wherefore,  your  petitioner  prays  that  a  writ  of  habeas  corpus 
issue,  directed  to  said  J.  L.  H.,  Chief  of  Police  of  the  City  of 

,  commanding  him  that  he  have  the  body  of  said 

G.  E.  C,  by  him  imprisoned  and  detained,  together  with  the 
cause  of  such  imprisonment  and  detention  before  Hon.  D.  C.  H., 
Justice  of  the  Supreme  Court  of  the  State  of  New  York,  at  his 

Chambers  in  the  City  Hall,  in  the  City  of ,  N.  Y.,  on 

the day  of ,  19—,  at  —  o'clock. 

Dated,  etc. 
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C.  E.  C. 

[Verification  as  in  Form  No.  709.] 


Form  No.  714. 

Petition  for  Habeas  Corpus.    National  Guardsman  Imprisoned  for 

Nonpayment  of  Fine.^ 

(Code  Civ.  Pro.  §2019.) 

To  the  Honorable  the  Supreme  Court  of  the  State  of  New 
York,  City  of /County  of . 

The  petition  of  M.  F.  respectfully  shows  that: 

1st.  That  your  petitioner  is  imprisoned  or  restrained  in 
his  hberty  in  the  County  Jail  of  the  County  of  New  York, 
under  a  process  purporting  to  be  a  mihtary  warrant  issued  by 
one  J.  W.  F.  as  president  of  a  regimental  court-martial  of  the 
Regiment,  N.  G.  S.  N.  Y. 

2d.  That  he  has  not  been  committed,  and  is  not  detained 
by  virtue  of  any  judgment,  decree,  final  order  or  process  issued 
by  any  court  of  the  United  States,  or  by  any  judge  thereof, 
nor  is  he  committed  or  detained  by  Adrtue  of  the  final  judg- 
ment or  decree  of  a  competent  tribunal  of  civil  or  criminal 
jurisdiction,  or  the  final  order  thereof,  or  by  virtue  of  an 
execution  or  other  process  issued  upon  such  judgment,  decree 
or  final  order  as  specified  in  section  2016  of  the  Code  of  Civil 
Procedure. 

3d.  The  cause  of  pretense  of  the  imprisonment  or  restraint 
according  to  the  best  knowledge  and  belief  of  the  petitioner 

is  for  an  alleged  fine  of dollars  imposed  on  your 

petitioner  by  the  said  J.  W.  F.,  as  president  of  said  regimental 
court-martial. 

That  such  imprisonment  of  your  petitioner  is  illegal  and 
unjust  for  the -following  reasons,  to  wit: 

1st.  That  your  petitioner  enhsted  when  he  was  under 
t\yenty-one  years  of  age,  without  the  consent  of  his  parent, 
then  and  now  hving,  which  fact  then  was,  and  now  is,  well 
known  to  the  regiment  aforesaid,  and  that  your  petitioner  is 
now  under  twenty-one  years  of  age. 

2d.  That  at  the  time  of  the  said  enlistment  the  oath  of 
allegiance  was  not  duly  administered  to  your  petitioner  as 
required  by  law. 

1  From  People  ex  rel.  Frey  v.  Warden  of  N.  Y.  County  Jail,  100  N.  Y.  20, 
in  which  an  order  dismissing  the  writ  was  reversed. 


HABEAS  CORPUS  AND   CERTIORARI   TO   INQUIRE.        1283 


How  Obtained. 


3d.  That  the  court-martial  before  which  your  petitioner 
was  summoned  to  appear,  then  had  not,  and  has  not  now, 
any  jurisdiction   over  your  petitioner. 

4th.  That  when  your  petitioner  appeared  before  the  said 
court-martial,  he  demanded  of,  but  was  denied  by,  the  said 
court,  the  right  to  be  heard  by  counsel. 

5th.  That  your  petitioner  was  refused  the  right  to  be  heard 
by  the  appellate  court  on  appeal  from  the  decision  of  the  said 
court-martial. 

6th.  That  at  the  time  of  your  petitioner's  enhstment  no 
enlistment  roll  was  given  to  him  as  required  by  law. 

Whereupon  your  petitioner  prays  that  a  writ  of  habeas 
corpus  issue  directed  to  the  warden  of  the  said  county  jail, 
commanding  him  to  bring  and  produce  the  body  of  your 
petitioner,  M.  F.,  before  this  honorable  court,  at  such  time  and 
place  as  this  court  shall  designate,  to  the. end  that  your  peti- 
tioner may  be  discharged  according  to  the  process  of  law. 

Dated  the day  of ,  19-^.  ' 

M.  F. 

[Verification  as  in  Form  No.  709.] 


Form  No.  IIS. 

Petition  for  Habeas  Corpus.    Mother  Seeking  Custody  of  Child, 
From  its  Father.^ 

(L.  1896,  c.  272,   §  40;  Domestic  Relations  Law;  1  Cum.  &  Gil.  Gen.,  L., 

p.  1103). 

[Title.] 

To  the  Honorable  Supreme  Court  of  the  State  of  New  York. 

The  petition  of  E.  T.  E.  respectfully  shows: 

1  From  People  ex  rel.  Elder  v.  Elder,  98  App.  Div.  244;  90  Supp.  703, 
in  whicli  the  writ  was  sustained  and  the  custody  of  the  child  given  to  the 
mother.  See  Paragraph  5,  p.  1258.  With  this  petition  were  submitted 
a  copy  of  the  South  Dakota  divorce  and  the  agreement,  both  of  which  are 
referred  to  therein.  A  return  was  made,  which  averred  that  the  boy  was 
with  his  father  of  his  own  volition,  that  the  Dakota  decree  and  the  agree- 
ment were  void,  that  the  boy  had  implored  his  father  not  to  "turn  him  out 
of  the  house,"  that  the  boy  had  for  a  considerable  time  been  with  the  father 
with  the  consent  of  the  mother,  that  he  always  had  been  fond  of  the  boy 
and  could  support  him  properly,  and  that  the  mother  had  insisted  upon 
giving  the  boy  Christian  Science  treatment  until  he  interfered  and  had  two 
operations  performed  upon  the  child.  The  traverse  to  this  return  denied 
that  the  boy  was  with  the  father  of  his  own  volition  but  stated  that  the 
.child's  mind  had  been  poisoned  against  his  mother.  It  also  averred  that 
the  divorce  and  the  agreement  were  valid,  that  themother  had  always  been 
devoted  to  the  boy,  and  that  the  father  was  an  unfit  and  improper  person 
to  have  the  oustody  of  the  boy  (giving  details). 
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1.  That  G.  W.  E.,  Jr.,  is  unlawfioJly  and  illegally  detajpiiied 
aad  restrained  of  his  Uberty  and  imprisoned  by  G.  W.  E.,  of 

,    Long   Island,    New   York    (Coiiaty   of 

-),  and  that  said  G.  W.    E.,  Jr.,  is  not  coKunitted  or 


detained  by  virtue  of  any  process  issued  by  any  Qowt  of  the 
United  States,  or  of  any  judge  thereof,,  nor  is  he  committed 
or  detained  by  virtue  of  the  final  judgment  or  decree  of  ajiy 
com;petent  tribunal  of  civil  or  criminal  jurisdiction,  or  by 
virtue  of  any  execution  issued  upon  such  judgment  or  decFee^. 

2.  That  the  cause  or  pretense  of  such  imprisonment  md 
detention,  according  to  the  best  of  the  knowledge  and  belief 
of  your  petitioner,  is  as  follows: 

3.  That  the  said  G.  W.  E.  is  the  father  of  the  said  child, 
and  that  the  said  G.  W.  E.,  as  aforesaid,  resides  at 

-,  Long  Island,  New  York,  and  is  an  inhabitaftt  of  the 


Couoity  of ,  in  said  State. 

4.  That  your  petitioner  is  the  mother  of  the  said  G.  W.  E., 

Jr.    That  she  resides  at  No. Avenue,  in  the  City 

of  New  York,  and  she  is  an  inhabitant  of  the  City,  County  and 
State  of  New  York  aforesaid. 

5.  That  your  petitioner  and  the  said  G.  W.  E.  were  married 

years  ago,  and  hved  and  cohabited  together  until 

their  separation  in  the  year  19—,  aad  that  the  issue  of  such 
marriage  is  the  said  child  G.  W.  E.,  Jr.,  who  is  now  of  the  age 
of  eleven  years. 

6.  That  prior  to  the day  of ,  19—,  your 

petitioner  commenced  an  action  for  a  divorce  in  the  Circuit 

Court  of  the Judicial  District,  in  the  State  of  South 

Dakota,  on  the  ground  of  the  cruel  and  inhuman  treatment 
of  her  said  husband.  That  the  said  G.  W.  E.  appeared  in  the 
said  action,  and  that  a  judgment  was  rendered  in  the  said 

action  on  the day  of ,  19—,  granting  unto 

this  petitioner  an  absolute  divorce  from  the  said  G.  W.  E., 
the  defendant  in  said  action,  in  consequence  of  his  cruel  and 
inhuman  treatment,  and  directing  the  defendant  G.  W.  E. 

to  pay  your  petitioner  the  sum  of dollars  per  annum 

for  her  support  and  maintenance,  and  the  further  sum  of 

dollars  per  annum  for  the  support,  maintenance  and 

education  of  the  said  G.  W.  E.,  Jr.  That  a  copy  of  said  decree 
of  divorce  is  hereunto  annexed,  marked  "A,"  and  is  hereby 
made  a,  part  of  this  petition. 
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7.  That  prior  to  the  making  and  entry  of  the  said  decree 
aforesaid  your  petitioner  and  the  said  G.  W.  E.  entered  into  an 

agreement  in  writing  on  the day  of ,  19 — , 

a  copy  whereof  is  also  hereunto  annexed,  marked  "B,"  and 
that  under  and  by  virtue  of  the  said  decree  and  said  agree- 
ment aforesaid  it  was  provided  that  your  petitioner  should 
have  the  custody  and  control  of  the  said  child  during  the 
minority  of  said  child,  and  until  the  remarriage  of  your  peti- 
tioner, and  in  case  of  the  remarriage  of  petitioner  the  said 
agreement  and  decree,  so  far  as  the  same  relates  to  the  custody 
and  control  of  the  said  G.  W.  E.,  Jr.,  might  at  the  option  of 
the  said  G.  W.  E.  be  terminated,  and  any  provision  contained 
in  the  said  judgment  or  decree  relative  to  the  custody  and 
control  of  the  said  child  might  upon  the  application  of  the 
said  G.  W.  E.  be  vacated  and  set  aside. 

8.  That  under  and  by  virtue  of  the  said  decree  the  absolute 
custody  and  control  of  the  said  child  Was  awarded  your  peti- 
tioner, and  that  in  and  by  said  agreenient  such  custody  and 
control  were  also  vested  in  your  petitioner,  with  permission 
to  the  said  G.  W.  E.  to  visit  the  said  child,  and  that  said  child 
be  permittesd  to  visit  the  said  G.  W.  E. 

9.  That  since  the  making  of  the  said  contract  and  decree, 
the  said  G.  W.  E.  has  compHed  with  the  terms  and  provisions 
thereof,  so  far  as  the  payments  of  aUmony  therein  referred 
to  are  concerned,  and  has  made  the  payments  therein  pro- 
vided, until  the day  of ,  19^,  since  which 

latter  date  the  said  G.  W.  E.  has  not  complied  with  the  terms 
and  provisions  of  the  said  decree  and  the  said  contract,  and 
that  at  the  present  time  there  is  due  under  and  by  virtue  of 

the  said  decree  and  said  contract,  the  sum  of dollars, 

no  part  of  which  has  been  paid  by  the  said  G.  W.  E.  to  your- 
petitioneir. 

10.  That  your  petitioner  has  fully  complied  with  all  the 
terms  and  provisions  of  said  decree  and  contract  and  she  has 
not  remarried. 

11.  That  pursuant  to  the  said  contract  and  decree  the  said 
G.  W.  E.  has  at  various  titoies  since  the  making  and  execution 
of  th^  same,  taken  said  child,  G.  W.  E.,  Jr.,  into  his  custody 
and  bas  retained  him  for  two  or  three  weeks  at  a  time.    That 

two  weeks  ago  last  Friday,  to  wit,  the day  of , 

IB—,  the  said  G.  W.  E.  received  said  child  on  the  understand- 
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ing  and  condition  that  he  was  to  be  returned  to  petitioner  on 

the  following  Monday,,  the day  of  — ,  19 — , 

and  that  ever  since  said  time  the  said  defendant  has  retained 
the  absolute  control  and  custody  of  said  G.  W.  E.,  Jr.,  in  viola- 
tion of  the  terms  of  said  decree  and  said  contract  aforesaid. 

12.  That  on  the day  of ,  19 — ,  the  at- 
torneys for  petitioner  wrote  to  the  said  G.  W.  E.  a  letter,  of 
which  the  following  is  a  copy: 

"New  York, ,  19—- 

"Mr.  G.  W.  E. 

" Dear  Sir:— 

"  Mrs.  E.  T.  E.  complains  that  you  have  violated 
the  terms  of  the  contract  entered  into  between  yourselves,  so 
well  as  the  decree  of  the  South  Dakota  courts,  in  that  you  have 
on  frequent  occasions,  without  her  consent,  unreasonably  de- 
tained in  your  custody,  her  son,  G.  W.  E.,  Jr.,  and  although 
the  boy  has  been  in  your  care  for  the  past  ten  days,  you  have 
neglected  to  return  him  to  his  proper  custodian,  his  mother. 

"  We  have  advised  Mrs.  E.  that  your  detentioji  of  the  boy  for 
this  length  of  time  is  a  violation,  not  alone  of  the  letter  and 
spirit  of  your  contract,  but  of  the  decree  of  the-  South  Dakota 
court,  and  that  you  are  not  entitled  to  withhold  the  boy  from 
her  custody,  the  decree  and  contract  simply  permitting  him 
to  visit  you. 

"  On  behalf  of  Mrs.  E.,  we  now  demand  that  you  return  the 
boy  to  her  custody,  pursuant  to  the  decree  of  the  South  Dakota 

court,  on  or  before  Wednesday  next,  the day  of 

,  19 — ;  faihng  which  we  shall  apply  to  the  Supreme 

Court  of  this  State  to  compel  you  to  abide  by  the  terms  of 
the  decree  of  the  Dakota  court,  and  your  contract. 

"Yours  respectfully, 

"H.  &.H." 

To  this  letter  no  response  has  been  received  by  petitioner 
or  her  attorneys,  and  that  said  G.  W.  E.  still  has  in  his  custody 
the  said  G.  W.  E.,  Jr. 

13.  That  said  G.  W.  E.,  Jr.,  has  ever  since  his  birth  been 
in  the  care,  custody  and  control  of  your  petitioner.  That 
your  petitioner  is  devoted  i£is  well  as  attached  to  said  child, 
and  while  she  Uved  and  resided  with  her  said  husband  afore- 
said, he  paid  very  little  [attention  to  said  child  in  his  said 
home,  frequently  absenting  himself  therefrom,  and  that  the 
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said  G.  W.  E.  is  an  unfit  and  improper  person  to  have  the 
custody  of  said  child. 

Petitioner,  therefore,  prays  that  she  be  awarded  the  care, 
custody  and  control  of  the  said  G.'W.  E.,  Jr.,  and  that  a  writ 
of  habeas  corpus  issue  directed  to  said  G.  W.  E.,  commanding 
him  to  produce  the  body  of  said  G.  W.  E.,  Jr.,  before  the 
Supreme  Court  of  the  State  of  New  York,  at  a  Special  Term 
to  be  held  at  Chambers,  in  the  County  Court  House,  in  the 

Borough  of ,  City  of  New  York,  on  the — 

day  of  — ,  19—,  at  —  o'clock  in  the noon,  to  do 

and  receive  what  shall  there  be  considered  concerning  him, 
for  which  no  previous  appUcation  has  been  made  to  any  other 
court  of  justice. 

Dated,  etc. 

E.  T.  E., 
Petitioner. 

[Verification  as  in  Form  No.  709.] 

FormlVo.  716. 

Petition  for  Habeas  Corpus-    Habitual  Drunkard  in  Custody  of 

Committee.! 

(Code  Civ.  Pro.  §  2019.) 

To  the  Hon.  W.  J.  G.,  Justice  of  the  Supreme  Court: 

The  petition  of  A.  L.  L.  respectfully  shows: 

That  she  is  now 'confined  and  restrained  of  her  liberty  in 

the  custody  of  W.  D.  G.,  at ,  in  the  County  of , 

as  an  alleged  inebriate;  that  such  confinement  is  under  an 

order  of  the  Supreme  Court  made  and  entered  on  the — 

(Jay  of ,  19—;  and  that  she  was  confined  upon  an 

inquisition  had  the day  of ,  19—,  relating 

to  your  petitioner's  then  habit  of  over-indulgence  in  intoxi- 
cants, and  in  pursuance  of  a  charge  that  your  petitioner  was 
then  an  inebriate  requiring  restraint.  Your  petitioner  refers 
to  those  proceedings  now  on  file  in  this  court. 

Your  petitioner  further  shows  that  she  is  entirely  recovered 
from  her  said  habit  of  over-indulgence  in  intoxicants  and  from 
any  appetite  or  desire  therefor,  and  is  fully  restored,  both  m 
mental  and  physical  health,  and  entirely  competent  to  con- 
trol herself  and  her  affairs. 

iFrom  Matter  of  Lamer,  79  App.  Div.  134;  79  Supp.  1039;  in  which  the 
writ  was  sustained  and  the  relator  discharged,  although  conditionaUy.  bee 
Form  No.  744,  Tpost. 
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Your  petitioner  further  shows,  that  in  view  of  said  com- 
plete recovery  and  restoration,  she  is  entitled  to  her  liberty 
and  to  be  free  from  restraint  and  custody.  And  your  peti- 
tioner, therefore,  alleges  that  her  further  restraint  and  con- 
finement is  for  reasons  above  stated  illegal,  as  she  is  advised 
by  counsel  learned  in  the  law.  A  copy  of  the  mandate  or  order 
by  virtue  of  which  your  petitioner  was  confined  is  hereto 
annexed. 

Your  petitioner  further  shows,  that  she  is  not  committed 
or  detained  by  virtue  of  any  process  issued  by  any  court  of 
the  United  States  or  any  judge  thereof,  or  by  virtue  of  the 
final  judgment  or  decree  of  any  competent  tribunal  of  civil 
or  criminal  jurisdiction,  or  final  order  of  such  court,  or  by 
virtue  of  any  execution  upon  such  judgment  or  decree. 

Wherefore  your  petitioner  prays  for  a  writ  of  habeas  corpus 
to  the  end  that  she  may  be  discharged  from  custody. 

A.  L.  L. 

[Verification  as  in  Form  No.  709.] 


Art.  IV.  THE  WRIT. 

FORMS. 

NO.  PAGE. 

717.  Writ  of  habeas  corpus 1289. 

718.  Writ  of  certiorari 1290. 

719.  Indorsement  allowing  writ  of  habeas  corpus 1290. 

720.  Indorsement  allowing  writ  of  certiorari 1290. 

721.  Introduction  to  writ 1290. 

1.  The  statutory  form  for  either  writ  should  be  sub- 
stantially followed.     Code  Civ.  Pro.  §§  2021,  2022.^ 

When  made  returnable. — If  application  for  either  writ  is 
made  to  the  Supreme  Court,  or  a  justice  thereof,  in  a  county 
other  than  that  where  the  person  is  imprisoned  or  confined, 
the  writ  may  be  made  returnable,  in  its  or  his  discretion,  before 
any  judge  authorized  to  grant  it,  in  the  county  of  the  im- 
prisonment or  confinement.     Id.,  2023. 

2.  Not  to  be  disobeyed  for  defects — "The  writ  of  habeas 
corpus  or  the  writ  of  certiorari  shall  not  be  disobeyed,  for 

1  Forms  Nos.  717,  718,  post,  are  taken  from  these  sections. 
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any  defect  of  form,  and  particularly  in  either  of  the  follow- 
ing cases : 

"1.  If  the  person  having  the  custody  of  the  prisoner  is 
designated,  either  by  his  name  of  office,  if  he  has  one,  or  by 
his  own  name;  or,  if  both  names  are  unknown  or  uncertain, 
by  an  assumed  appellation.  Any  person  upon  whom  the 
writ  is  served  is  deemed  to  be  the  person  to  whom  it  directed, 
although  it  is  directed  to  him  by  a  wrong  name  or  description, 
or  to  another  person. 

"2.  If  the  prisoner  directed  to  be  produced  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be  identi- 
fied as  the  person  intended."     Code  Civ.  Pro.  §2024. 

3.  May  issue  on  Sunday — "A  writ  of  habeas  corpus  may 
be  issued  and  served  on  Simday,  but  it  cannot  be  made  re- 
turnable on  that  day."     Code  Civ.   Pro.   §2015. 


Form  No.  717. 

Writ  of  Habeas  Corpus. 
(Code  Civ.  Pro.  §2021.) 

[Caption.]  ^ 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of  [etc.]  or  to  A.  B.  We  command  you,  that 
you  have  the  body  of  C.  D.,  by  you  imprisoned  and  detained, 
as  it  is  said,  together  with  the  time  and  cause  of  such  imprison- 
ment and  detention,  by  whatsoever  name  the  said  C.  D.  is 

called  or  charged,  before [the  Supreme  Court,  at  a 

special  term  or  term  of  the  appellate  division  thereof,  to  be  held 

],  [or  E.  F.,  Justice  of  the  Supreme  Court,  or  otherwise, 

as  the  case  may  be]  at on [or  immediately 

after  the  receipt  of  this  writ]  to  do  and  receive  what  shall 
then  and  there  be  considered,  concerning  the  said  C.  D.  And 
have  you  then  there  this  writ. 

*  Witness ,  one  of  the  justices  (or  judges)  of  the 

said  court  (or  county  judge,  or  otherwise,  as  the  case  may.  be), 

the day  of ,  in  the  year  nineteen  hundred 

and  [l.  s.] . 

1  For  form  of  caption  see  Vol.  I,  p.  245. 
YOL.   11—27 
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Form  No.  718. 

Writ  of  Certiorari. 
(Code  Civ.  Pro.  §  2021.) 

[Caption.] 

The  People  of  the  State  of  New  York: 

To  the  Sheriff  of ,  etc.  [or  To  A.  B.]. 

We  command  you,  that  you  certify  fully  and  at  large  to 
(the  Supreme  Court,  at  a  Special  Term  or  term  of 


the  appellate  division  thereof,  to  be  held;  or,  E.  F.,  justice 
of  the  Supreme  Court,  or  otherwise,  as  the  case  may  be);  at 

,  on (or  immediately  after  the  receipt  of 

this  writ)  the  day  and  cause  of  the  imprisonment  of  C.  D., 
by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  D.  is  called  or  charged.  And  have  you  then  there  this 
writ. 

{Conclude  as  in  Form  No.  717  from  *.) 


Form  No.  719. 

Indorsement  Allowing  Writ  of  Habeas  Corpus.* 

(Code  Civ.  Pro.  §  1996.) 

Supreme  Court,  New  York. — In  the  matter  of  the  Im- 
prisonment and  Detention  of  T.  A.,  R.  A.  and  C.  M. — Writ 
of  habeas  corpus. — I  hereby  allow  the  within  writ.     Dated 

this day  of ,   19—.     J.  A.  O'G.,  Justice 

of  the  Supreme  Court,  holding  Special  Term  thereof  .^W.  F.  H. 

and  A.  H.  H.,  Attorneys  for  Relator,  Nos. and 

Street, City. 


Form  No.  730. 

Indorsement,  Allowing  Writ  of  Certiorari.i 

(Code  Civ.  Pro.  §1996.) 

Supreme  Court,  New  York.— In  Re  the  Imprisonment  of 
T.  A.  and  others.— Writ  of  certiorari.— I  hereby  allow  the 

within   writ.     Dated   this day   of ,  19 — . 

J.  A.  O'G.,  Justice  of  the  Supreme  Court,  holding  Special 
Term  thereof.— H.  &  H.,  Attorneys  for  Relator. 

1  From  People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  46.     See  note  to  Form 
Nq.  71%,  p.  1276.    See  also  allowance,  Vol.  I,  p.  206. 
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Form  No.  721. 

Introduction  to  "Writ.' 

The  People  of  the  State  of  New  York, 

To  the  Keeper  of  the Prison,  of ,  and 

to  his  deputies;  to  the  Superintendent  of  the  Municipal  Pohce 
of  the  City  of  New  York,  and  to  all  Captains  of  said  Municipal 
PoUce;  to  the  Sheriff  of  the  City  and  County  of  New  York 
and  to  all  his  deputies;  and  to  the  Keeper  of  the  Penitentiary 
at  Blackwell's  Island,  in  the  City  of  New  York;  and  to  the 
Keeper  of  the  Workhouse  at  Blackwell's  Island,  and  to  any 
person  having  the  custody  of  T.  A.,  R.  A.  and  C.  M.,  Greeting. 

Art.  V.    THE    RETURN. 

FORMS.i 

NO.  PAGE. 

724.  Return  to  writ  of  habeas  corpus  or  certiorari  other  than  official. 

General  form 1293. 

725.  Return    to    writ    of   habeas   corpus   and   certiorari.     Official. 

General  form 1294. 

726.  Return  to  both  writs.     Prisoner  serving  time,  once  commuted, 

but  commutation  forfeited  by  second  conviction 1295. 

727.  Return  to  habeas  corpus.     Obedience  physically  impossible. .   1296. 

728.  Same.     Prisoner  held  by  virtue  of  extradition  warrant.     In- 

dictment alleged  to  be  defective ; 1298. 

729.  Same.     Inmate  of  penitentiary 1299. 

730.  Same.     Inmate   of   workhouse 1300. 

731.  Same.     Infant  girl,  custody  of  whom  is  sought  by  testamentary 

guardian,  contrary  to  her  mother's  alleged  wishes  and  her 
alleged  best  interests 1300. 

732.  Same.     Child  in  the  custody  of  a  protectory 1303. 

733.  Same.     Girl,  at  work  in  store,  alleged  by  her  father  to  be  liv- 

ing under  circumstances  injuriously  affecting  her  reputation  1304. 

734.  Same.     Relator,  girl  of  18,  not  under  restraint 1304. 

1  From  People  ex  rel.  Allen  v.  Hagan,  170  N.  Y.  46.  See  note  to  Form 
No.  711,  p.  1274. 

2  See,  also,  two  forms  of  returns  to  these  writs,  Vol.  I,  p.  462,  and  Id., 
p.  464;  and,  in  general,  title  returns,  Vol.  I,  pp.  455  el  seq. 

The  return  to  a  writ  of  habeas  corpus,  sued  out  by  persons  who  were 
isolated  in  a  smallpox  epidemic,  is  summarised  in  Matter  of  Smith,  146 
N.  Y.  68.     In  this  case  the  writ  was  sustained. 

The  return,  in  a  case  in  which  a  member  of  the  militia  was  imprisoned 
for  failure  to  pay  a  fine,  is  summarized  in  People  ex  rel.  Frey  v.  Warden  of 
the  N.  Y.  Co.  Jail,  100  N.  Y.  22.  Here,  an  order  dismissing  the  writ  was 
reversed  and  a  rehearing  ordered. 
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735.  Return  to  certiorari.     Prisoner  out  on  bail 1305. 

736.  Traverse  to  return  to  writ  of  habeas  corpus 1306. 

1.  Contents  of  return. — "The  person  upon  whom  either 
writ  has  been  duly  served  must  state,  plainly  and  unequivo- 
cally, in  his  return : 

"1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  time  theretofore  or  thereafter,  he  had  in  his  custody, 
or  under  his  power  or  restraint,  the  person  for  whose  relief  the 
writ  was  issued. 

"2.  If  he  so  had  that  person,  when  the  writ  was  served,  and 
still  has  him,  the  authority  and  true  cause  of  the  imprison- 
ment or  restraint,  setting  it  forth  at  length.  If  the  prisoner 
is  detained  by  virtue  of  a  mandate,  or  other  written  authority, 
a  copy  thereof  must  be  annexed  to  the  return,  and,  upon  the 
return  of  the  writ,  the  original  must  be  produced,  and  ex- 
hibited to  the  court  or  judge. 

"3.  If  he  so  had  the  prisoner  at  any  time,  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
must  conform  to  the  return  required  by  the  second  subdivi- 
sion of  this  section,  except  that  the  substance  of  the  mandate 
or  other  written  authority  may  be  given,  if  the  original  is  no 
longer  in  his  hands;  and  that  the  return  must  state  particu- 
larly to  whom,  at  what  time,  for  what  cause,  and  by  what 
authority,  the  transfer  was  made. 

"The  return  must  be  signed  by  the  person  making  it,  and, 
unless  he  is  a  sworn  public  officer,  and  makes  his  return  in  his 
official  capacity,  it  must  be  verified  by  his  oath."  Code  Civ. 
Pro.  §  2026. 

A  demurrer  to  a  return  admits  the  facts  alleged  therein  to 
be  true.    People  ex  rel.  Clark  v.  Grant,  111  N.  Y.  584. 

The  writ  of  habeas  corpus  does  not  call  for  a  return  of  the  evi- 
dence given  on  the  trial.  People  ex  rel.  Danziger  v.  P.  E. 
House  of  Mercy,  128  N.  Y.  180. 

2.  The  relator  may  traverse  the  return.    §  2039.    Or 
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he  may  demur ■"  Where  want  of  jurisdiction  depends  upgn 

facts  which  do  not  appear  in  the  return,  it  would  be  necessary 
to  set  up  those  facts  by  way  of  traverse,  but  where  they  appear 
in  the  return,  then  the  question  of  jurisdiction  may  properly 
be  raised  by  demurrer  as  presenting  only  an  issue  of  law." 
People  ex  rel.  Ordway  v.  St.  Saviour's  Sanitarium,  34  App. 
Div.  363;  56  Supp.  431.  The  return  to  a  writ  of  habeas  corpus, 
sued  out  by  a  member  of  the  State  militia,  detained  by  virtue 
of  a  warrant  to  enforce  the  collection  of  a  fine  imposed  by  a 
delinquency  court,  alleged  that  the  enlistment  was  legal  and 
proper;  the  traverse  alleged  the  invalidity  of  the  enlistment 
and  denied  the  jurisdiction  of  the  delinquency  court;  the 
court  refused  to  hear  evidence  on  the  legaUty  of  the  enlist- 
ment, on  the  ground  that  the  determination  of  the  delinquency 
court  was  conclusive;  Held,  that  as  the  delinquency  court  was 
one  of  limited  jurisdiction,  its  judgment  was  open  to  im- 
peachment, and  that,  therefore,  a  rehearing  should  be  had. 
People  ex  rel.  Frey  v.  Warden  of  N.  Y.  County  Jail,  100  N.  Y. 

20.  

Form  No.  734. 
Return  to  Writ  of  Habeas  Corpus  or  Certiorari  Other  than  Official. 

General  Form. 
(Code  Civ.  Pro.  §2026.) 

[Title.] 

The  return  of  R.  A.  P.  to  the  writ  of  habeas  corpus  hereto 
annexed.  I  do  hereby  certify  and  return  to  Hon.  C.  E.  P., 
a  justice  of  the  Supreme  Court,  that  I  hold  the  said  T.  D. 
under  and  by  virtue  of  a  warrant  issued  by  the  Governor 
of  the  State  of  New  York  for  the  arrest  of  the  said  T.  D., 
under  the  name  of  J.  D.,  and  for  his  surrender  to  the  au- 
thorities of  the  State  of  Massachusetts  by  virtue  of  a  requisition 
from  the  governor  of  that  State,  a  copy  of  which  warrant  is 
hereto  annexed,  the  original  of  which  I  hold  in  my  possession 
[or  state  other  authority  for  the  detention]. 

All  of  which  I  certify,  and  have  here  the  body  of  the  said 
T.  D.,  as  by  the  said  writ  I  am  commanded. 

^  R.  A.  P. 

Dated ,  19— 
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State  of  New  York,  ; 

County,     )     " 

R.  A.  P.,  being  duly  sworn,  says,  that  the  foregoing  re- 
turn is  true  to  the  best  of  his  knowledge,  information  and 
belief. 

Sworn  to,  etc.  R.  A.  P. 


Form  No.  735. 

Return  to  Writ  of  Habeas  Corpus  and  Certiorari— Official. 
General  Form. 

(Code  Civ.  Pro.  §  2026. ) 

I  do  hereby  return  to  the  (Supreme)  Court  [  or  Hon.  A.  M. 
0.,  one  of  the  justices  of  the  (Supreme)  Court],  that  *  before 
the  coming  to  me  of  the  within  writ  the  said  E.  F.  was  com- 
mitted to  my  custody  {or  was  arrested  by  me),  and  is  detained 
by  virtue  of  another  writ  to  me  directed,  a  copy  of  which  an- 
nexed I  transmit  to  you.^  Nevertheless,  I  have  the  body  of 
the  said  E.  F.  before  you,  at  the  day  and  place  within  men- 
tioned, as  I  am  within  commanded. 

Or  as  above  to  *,  and  thence  as  follows :  neither  at  the  time 
when  the  within  writ  was  served,  nor  at  any  time  theretofore 
or  thereafter,  did  I  have  in  my  custody  or  under  my  power  or 
restraint,  the  said  E.  F. ;  wherefore  I  cannot  have  the  body 
{conclude  as  above). 

Or  as  above  to  *,  and  thence  as  follows :  on  the 

day  of ,  19 — ,  and  before  the  coming  of  the  within 

writ  to  me,  the  said  E.  F.  was  committed  to  my  custody  {or 
was  arrested  by  me)  and  was  detained  by  virtue  of  another 
(writ)  to  me  directed,  a  copy  of  which  is  hereto  annexed  {or 
the  original  of  which  is  no  longer  in  my  hands),  by  which  I 

was  directed  {state  substance  of  writ),  and  that  on  the 

day  of ,  19—,  and  under  the  authority  of  {here  state 

authority  and  cause  of  transfer),  I  transferred  the  custody  of 

said  E.  F.   to ,  wherefore  I  cannot  have  the  body 

{conclude  as  above). 

Or  as  above,  substituting  the  following  for  the  last  sentence :  I 
cannot  have  the  body  of  E.  F.  before  you,  at  the  day  and 

iThe  words  "  the  original  of  which  I  also  herewith  produce  "  have  been 
sometimes  inserted  in  the  return  after  the  words  "  I  transmit  to  you  "  in 
cases  where  the  prisoner  is  detained  by  virtue  of  a  mandate  or  other  writfen 
authority.  But  these  words  are  not  considered  to  be  properly  any  part  of 
the  return,  although  the  original  writ  is  required  to  be  produced  and  ex- 
hibited by  Code  Civ.  Pro.  §  2026>  subd.  2. 
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place  within  mentioned,  for  the  reason  that  the  said  E.  F.  is  so 
sick  or  infirm  that  the  production  of  him  would  endanger  his 
life  or  his  health. 


Form  No.  736. 

Return  to  Both  Writs.    Prisoner  Serving  Time,  Once  Commuted, 

but  Commutation  Forfeited  by  Second  Conviction.^ 

(Code  Civ.  Pro.  §2026.) 

[Title  of  action.] 

Dr.  R.  D.  L.,  as  Medical  Superintendent  of  the  Dannemora 
State  Hospital  for  Insane  Convicts  at  Dannemora,  New  York, 
by  J.  C,  Attorney  General  of  the  State  of  New  York,  makes 
return  to  the  writ  of  habeas  corpus  and  certiorari  in  the  above- 
entitled  proceeding,  granted  by  Mr.  Justice  M.,  , 

19 — ,  as  follows: 

1st.  That  the  writ  herein  is  improperly  granted,  as  the 
petition  for  the  same  did  not  specify  whether  the  petitioner 
prayed  for  a  vwit  of  certiorari  or  habeas  corpus,  and  further 
that  it  appears  by  the  petition  herein,  and  it  is  the  fact,  that 
the  said  E.  J.  R.  is  confined  by  a  judgment  of  a  competent 
tribunal,  and  the  proceedings  to  review  the  verdict  of  convic- 
tion and  the  evidence  taken  upon  which  such  verdict  was 
found,  cannot  be  properly  taken  by  the  writs  herein  invoked, 
as  the  writ  of  certiorari  for  such  purpose  is  specifically  abol- 
ished by  Section  515  of  the  Code  of  Criminal  Procedure. 

2d.  He  alleges  that  the  said  E.  J.  R.  is  confined  in  the  Danne- 
mora State.  Hospital  for  Insane  Convicts  at  Dannemora, 
N.  Y.,  in  accordance  with  the  laws  of  the  State  of  New  York. 

3d.  That  on  or  about  the  — day  of ,  19 — , 

imder  the  name  of  E.  M.,  the  said  E.  J.  R.  was  sentenced  to 
Sing  Sing  State  Prison  for  a  term  of  eight  years  and  ten  months 
for  the  crime  of  assault  in  the  first  degree.  That  he  was  dis- 
charged the  day  of ,  19 — ,  having  earned 

a  commutation  of  three  years  and  five  days  for  good  conduct; 
that  before  the  expiration  of  said  three  years  and  five  days 
said  E.  J.  R.  was  convicted  of  the  crime  of  blackmail  (charged 
as  a  second  offense)  in  the  County  of ,  and  sentenced 

1  From  Matter  of  Russell,  92  Supp.  68,  in  which  the  writ  was  disiiiiBsed. 
The  prisoner  contended  that  L.  1886,  c.  21,  §  14,  providing  for  the  for- 
feiture of  a  commutation  in  case  of  a  second  conviction  within  the  com- 
muted period,  was  unconstitutional,  but  the  court  said  the  shortening  of 
the  period  of  imprisonment  arose  from  the  grace  of  the  people  and  was  only 
conmtional. 
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the day  of ,  19 — ,  to  ten  years  in  Sing  Sing 

Prison  at  hard  labor;  that  by  virtue  of  such  last-named  sen- 
tence and  in  accordance  with  Section  14,  of  chapter  21,  of  the 
Laws  of  1886,  the  said  E.  J.  R.  forfeited  the  commutation  of 
three  years  and  five  days  earned  upon  the  previous  sentence 
and  is  not,  therefore,  entitled  to  a  discharge  from  prison,  even 
if  found  to  be  sane. 

4th.  That  said  E.  J.  R.  is  still  an  insane  convict  and  properly 
confined  in  the  Dannemora  State  Hospital  for  Insane  Con- 
victs at  Dannemora,  New  York. 

I,  therefore,  ask  that  the  writ  be  dismissed  and  that  said 
E.  J.  R.  be  duly  remanded  to  the  custody  of  the  Superintendent 
of  Dannemora  State  Hospital  for  Insane  Convicts.  Annexed 
hereto  is  the  affidavit  of  D.  Lamb,  Medical  Superintendent 
of  said  Dannemora  State  Hospital,  and  copies  of  the  minutes, 
certificates  and  orders  bearing  upon  the  confinement  of  said 
E.  J.  R. 

Dated  the  day  of  — — — -,  19 — . 

J.  C, 
Attorney  General. 


Form  ]Vo.  '737. 
Return  to  Habeas  Corpus.    Obedience  Physically  Impossible.i 

(Code  Civ.  Pro.  §2026.) 
[Title  of  action.] 

The  return  of  the  N.  Y.  J.  Asylum,  the  respondent  herein, 
to  the  writ  of  habeas  corpus  of  this  court,  respectfully  shows: 

1.  That  the  said  N.  Y.  J.  Asylum  is  a  domestic  corporation 
and  authorized  by  law  to  receive  and  hold  children,  on  final 
commitment  or  upon  surrender  from  parents  or  guardians. 

2.  That  G.  B.,  the  father  of  these  children,  on  or  about  the 

day  of  ,  19 — ,  signed  a  written  surrender 

in  the  form  prescribed  by  law,  by  the  terms  of  which  the  said 
respondent  was  vested  with  the  same  powers  and  control  of 
the  said  children  as  those  of  which  the  said  G.  B.  was  possessed. 

1  From  People  ex  rel.  Billotti  v.  A''.  Y.  Juvenile  Asylum,  57  App.  Div. 
383;  68  Supp.  279;  in  which  a  final  order,  directing  the  asylum  to  restore 
to  the  relator  the  custody  of  the  children,  was  reversed.  In  addition  to 
this  return,  there  were  submitted  in  behalf  of  the  asylum  affidavits  from 
the  children  and  from  the  persons  to  whom  they  were  indentured,  stating 
that  the  children  were  healthy  and  contented  and  did  not  wish  .to  return 
to  New  York;  affidavits  from  the  persons  to  whom  the  children  were  in- 
dentured that  indemnity  would  be  demanded  if  the  indentures  were  can- 
celed; and  letters  from  the  children. 
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3.  That  in  accordance  with  the  powers  invested  in  the  said 
N.  Y.  J.  Asylum,  the  said  N.  Y.  J.  Asylum  indentured  J.  B., 

aged  then  fourteen  years,  on  or  about  the  day  of 

,  19 — ,  to  one  J.  A.  H.  of , County, 

.Illinois,  and  that  the  said  J.  B.  was  at  the  time  of  the  service 
of  the  said  writ  upon  the  respondent,  is  now,  and  has  been 

continuously  since  the day  of ,  19^,  in  the 

custody  and  control  of  the  said  J.  A.  H. 

4.  That  the  said  indenture  was  during  the  minority  of  the 
said  J.  B.,  and  is  in  accordance  with  the  laws  of  the  State 
of  Illinois. 

5.  On  information  and  belief  that  demand  has  been  made 
on  the  said  J.  A.  H.  on  behalf  of  the  said  G.  B.  for  the  giving 
up  of  the  said  J.  B.,  but  that  said  demand  iias  been  refused. 

6.  That  A.  B.  was,  on  or  about  the day  of , 

19 — ,  duly  indentured,  in  writing  in  accordance  with  the  laws 

of  this  State  and  of  the  State  of  Illinois  to  C.  L.  of , 

County,  Illinois,  during  her  minority. 

7.  On  information  and  belief  that  demand  has  been  made 
on  the  said  C.  L.  on  behalf  of  the  said  G.  B.  for  the  giving  up 
of  the  said  A.  B.,  but  that  said  demand  has  been  refused. 

8.  That  R.  B.  was,  on  or  about  the day  of , 

19 — ,  in  accordance  with  the  Laws  of  the  State  of  New  York 
and  the  laws  of  the  State  of  Illinois,  duly  indentured  to  J.  Mc  I. 
of , County,  Illinois,  during  her  minority. 

9.  On  information  and  belief  that  demand  has  been  made 
on  the  said  J.  Mc  I.  on  behalf  of  the  said  G.  B.  for  the  giving 
up  of  the  said  R.  B.,  but  that  said  demand  has  been  refused. 

For  a  further  return  to  the  writ.    "  >. 

10.  That  the  said  three  children  of  the  said  G.  B.  were  sur- 
rendered to  the  N.  Y.  J.  Asylum  because  the  said  G.  B.  could 
not  take  care  of  them  on  account  of  poverty  and  on  account 
of  the  fact  that  their  mother  was  dead,  and  that  he  had  no 
woman  in  his  household  who  could  look  out  after  them. 

11.  That  the  return  of  the  children  is  now  asked  for  because 
they  are  of  pecuniary  value  to  the  said  G.  B.  and  can  earn 
money,  and  that  the  said  G.  B.  is  not  in  a  position  to  give  them- 
a  home  or  properly  take  care  of  them,  and  is  an  unfit  person 
to  have  charge  of  them. 

12.  On  information  and  belief  that  the  said  children  and 
neither  of  them  desire  to  return  to  the  said  G.  B.,  and  that 
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it  is  for  the  best  interests  of  the  said  children  to  remain  in  the 
State  of  Illinois",  where  they  are  at  present. 

Wherefore  the  respondent  prays  that  the  writ  be  dismissed. 

G.,  S.  &  E., 
Attorneys  for  Respondent.    . 
Office,  etc. 
[Verification  as  in  Form  No.  724.] 


Form  IVo.  738. 

Return  to  Habeas  Corpus.    Prisoner  Held  by  Virtue  of  Extradition 
Warrant.     Indictment  Alleged  to  be  Defective.^ 

(Code  Civ.  Pro.  §  2026.) 

To  the  Supreme  Court  of  the  State  of  New  York: 

I,  the  undersigned,  the  Police  Commissioner  of  the  City  of 
New  York,  do  hereby  certify  and  make  return  to  the  writ  of 
habeas  corpus  heretofore  served  upon,  me,  commanding  me 
that  I  produce  the  body  of  one  J.  A.  H.,  together  with  the  time 
and  cause  of  his  imprisonment  and  detention  before  this  court 
and,  for  a  return  thereto,  I  respectfully  set  forth  and  allege: 

That  I  received  the  said  writ  on  the day  of , 

19 — ,  and  at  the  time  of  the  service  thereof,  there  was  and 
now  is  in  my  custody  the  body  of  one  J.  A.  H.,  whom  I  believe 
to  be  the  person  named  therein.  That  the  said  J.  A.  H.  was 
in  my  custody  as  being  the  person  named  in  a  certain  warrant 
issued  by  His  Excellency  the  Governor  of  the  State  of  New 

York,  on  the  day  of  ,  19 — ;  by  virtue  of 

which  said  warrant  the  said  J.  A.  H.  was  arrested  and  taken 

into  custody  on  the day  of ,  19 — ,  a  copy 

of  which  said  warrant  is  hereto  annexed  and  made  part  of  his 
return,  and  the  original  whereof  I  now  produce  and  present 
to  this  honorable  court. 

I  do  further  certify  to  this  honorable  court  that,  after  the 
said  J.  A.  H.  was  arrested  and  taken  into  custody  by  virtue 
of  the  said  warrant,  I  caused  the  said  J.  A.  H.  to  be  brought 
before  the  Honorable  L.  A.  G.,  one  of  the  Justices  of  this  court, 
at  Special  Term,  Part  —  thereof,  and  the  said  justice  did 
thereupon,  in  open  court,  instruct  the  said  J.  A.  H.  that  if  he 
claimed  not  to  be  the  person  named  in  the  said  warrant,  or  in 

1  From  People  ex  rel.  Hamilton  v.  Police  Com'r  of  N.  Y.,  100  App.  Div. 
483;  91  Supp.  760;  in  which  the  writ  was  dismissed,  the  proceedings  being 
regular  on  their  face,  and  the  question  whether  the  indictment  was  tech- 
nically defective  being  one  for  the  Pennsylvania  courts  to  determine. 
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the  requisition  of  the  Governor  of  Pennsylvania  upon  which 
the  same  was  issued,  or  in  the  requisition  of  the  Governor  of 
Pennsylvania  upon  which  the  same  was  issued,  or  in  the  in- 
dictment, affidavits  or  other  papers  attached  to  and  forming 
part  of  said  requisition,  that  he,  the  said  J.  A.  H.,  was  en- 
titled to  a  writ  of  habeas  corpus  upon  filing  an  affidavit  to  that 
effect,  pursuant  to  the  provisions  of  section  827  of  the  Code 
of  the  Criminal  Procedure  of  the  State  of  New  York. 

I  do  further  certify  to  this  court  that  after  the  said  J.  A.  H. 
was  taken  into  custody  by  me  by  virtue  of  the  warrant  of  the 
Governor  aforesaid,  I  was  informed  by  the  Governor  of  the 
State  of  New  York  that  an  application  had  been  made  to  said 
Governor  in  behalf  of  the  said  prisoner,  J.  A.  H.,  for  a  hearing 
upon  the  requisition  of  His  Excellency,  the  Governor  of  the 
State  of  Pennsylvania,  upon  which  the  aforesaid  warrant  had 
been  issued,  and  the  said  Governor  of  the  State  of  New  York 
likewise  informed  me  that  he  had  granted  the  application  of 
the  said  J.  A.  H.,  for  a  hearing  upon  the  requisition  aforesaid 
and  directed  me  to  hold  the  said  J.  A.  H.  in  my  custody  by 
virtue  of  the  aforesaid  warrant  pending  the  said  hearing  and 
the  disposition  thereof. 

I  further  certify  to  this  court  that  after  the  said  hearing  in 
behalf  of  the  prisoner  aforesaid,  the  Governor  of  the  State  of 
New  York  informed  me  that  he  had  denied  the  application 
of  the  said  prisoner  J.  A.  H.  for  a  revocation  of  the  aforesaid 
warrant  and  the  said  Governor  of  the  State  of  New  York  di- 
rected me  to  enforce  said  warrant  pursuant  to  the  provisions 
of  Section  827  of  the  Code  of  Criminal  Procedure. 

In  obedience  to  the  command  of  the  said  writ,  I  herewith 
produce  the  body  of  the  said  J.  A.  H.  before  this  court,  and 
I  move  for  the  dismissal  of  the  said  writ  and  for  an  order  di- 
recting the  delivery  of  said  prisoner  to  the  agent  of  the  State 
of  Pennsylvania  authorized  to  receive  him,  in  accordance  with 
the  provisions  of  the  Code  of  Criminal  Procedure. 

W.  McA.,  Police  Commissioner, 
of  the  City  of  N.Y. 


Form  No.  739. 

Return  to  Habeas  Corpus.    Inmate  of  Penitentiary.* 

(Code  Civ.  Pro.  §2026.) 


1  From  Peopk  ex  rel.  Sinkler  v.  Terry,  108  N.  Y..  1,  in  whieli  an  order  dis- 
charging the  prisoner  was  reversed. 
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To  the  Hon.  C.  0.  T.,  Justice  of  the  Supreme  Court: 

County,  ss.: 

The  return  of  I.  C.  T.,  Superintendent  of  the 


County  Penitentiary,   at ,  New  York,   to  the  writ 

of  habeas  corpus  hereunto  annexed : 

In  obedience  to  said  writ  I  do  hereby  certify  and  return  to 
said  Justice  that  before  the  coming  to  me  of  the  said  writ  the 
said  H.  S.  was  committed  to  my  custody  and  is  detained  by 
virtue  of  the  annexed  commitment  to  me  directed,  a  copy 
of  which  annexed  I  transmit  to  you.  Nevertheless,  I  have 
the  body  of  said  H.  S.  before  you  at  the  day  and  place  within 
mentioned,  as  I  am  within  commanded. 

Dated,  etc. 

I.  C.  T. 
,  Superintendent County  Penitentiary. 


Form  No.  730. 

Return  to  Habeas  Corpus.    Inmate  of  Workhouse.^ 

(Code  Civ.  Pro.  §2026.) 

The  undersigned.  Warden  of  Workhouse,  respectfully  re- 
turns and  says  that  he  received  the  annexed  paper,  marked 

"A,"  ^  on  the day  of ,  a.  d-  19 — ,  at  which 

time  there  was  in  the  workhouse,  of  which  he  is  Warden, 
the  body  of  M.  A.,  whom  he  beheves  to  be  the  person  named  in 
said  paper,  marked  "A,"  and  who  was  so  there  under  custody 
as  being  the  person  named  in  an  original  paper,  of  which 
the  annexed  paper,  marked  "B,"  ^  is  a  copy  (and  the  original 
whereof  I  now  produce). 

And  so  returning,  the  undersigned  produces  the  body  of 
said  person,  in  obedience  to  the  command  expressed  in  paper 
"A." 

F.  W.  P., 
Warden   of   Workhouse. 

New  York, 

the day  of ,  19—. 


Form  No.  731. 

Return  to  Habeas  Corpus.    Infant    Girl,  Custody  of  Whom  is 

1  From  Peoph  ex  rel.  Abrams  v.  Fox,  77  App.  Div.  245;  79   Supp.  56- 
in  whieh  the  writ  was  dismissed.  ' 

2  The  writ  of  habeas  corpus. 

3  Commitment  for  vagrancy. 


HABEAS    CORPUS   AND    CERTIORARI   TO    INQUIRE.         1301 


The  Return. 


Sought  by  Testamentary  Guardian,  Contrary  to  her  Mother's 
Alleged  Wishes  and  her  Alleged  best  Interests.' 

To  the  Hon. ,  Justice  of  the  Supreme  Court: 

In  obedience  to  the  writ  allowed  by  you  on  the 

day  of ,  19—,  and  on  the day  of , 

19—,  served  on  me,  and  which  is  hereto  annexed,  I  make 
the  following  return: 

I  have  in  my  custody  T.  G.  B.,  named  in  said  writ,  and 
in  accordance  with  the  commands  of  the  writ  served  on  me, 
I  present  her  in  person  before  your  Honor  with  the  following 
statement  as  to  the  way  said  T.  G.  B.  came  into  my  family 
and  my  reasons  for  desiring  to  keep  her,  the  said  T.  G.  B. : 

The  said  T.  G.  B.  was  seven  years  old  the dav 

of ,  19-. 

She  is  the  only  living  child  of  the  marriage  of  L.  E.  B. 

with  M.  H.,  the day  of ,  19—.    L.  E.  B. 

died  in  the  year  19—,  and  his  wife  M.  B.  died  the 

day  of ,  19—.     That  prior  to  the  death  of  said  L.  E.  B. 

his  wife,   the  said  M.,   owing  to  differences  between  them, 

separated  from  him  the day  of ,   19 — 

coming  to  W.  to  reside  with  her  father,  J.  H.  H.,  bringing 
with  her  the  said  T.  G.,  who  remained  with  the  said  M.,  her 
mother,  to  the  day  of  her  death.  The  facts  in  regard  to  the 
separation  and  custody  of  the  child  T.  G.  are  set  forth  in  a 

petition  to  the  Supreme  Court,  verified  by  M.  B.  the 

day  of ,  19 — ,  which  deponent  believes  to  be  true, 

presented  to  the  court  the day  of ,  19 — , 

and  the  affidavits  used  in  opposition  thereto  of  L.  E.  P.  and 

J.  C.  McC,  and  the  order  made  by  Hon. thereon, 

and  entered  in  the  Clerk's  Office  of County  the 

day  of ,  19 — ,  is  referred  to  as  forming  a  part  of  this 

return  and  copies  of  the  same  are  hereto  annexed.  That 
prior  to  the  death  of  said  L.  E.  B.  he  made  his  last  will  and 
testament,  which  has  been  admitted  to  probate  by  the  Surro- 

1  From  People  ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238,  in  which  an  order 
dismissing  the  writ,  "without  prejudice  to  future  proceedings,"  and,  for 
reasons  affecting  the  health  and  welfare  of  the  child,  leaving  her  in  the  care 
of  the  person  to  whom  her  mother  had  confided  her,  was  affirmed.  With 
this  return  was  submitted  an  affidavit  from  the  child's  grandfather,  alleg- 
ing that  his  daughter  had  chosen  the  defendant  as  the  custodian  of  the 
child,  that  the  child  was  satisfied  with  this  choice,  that  the  child  was  so 
sensitive  that  a  removal  from  her  present  home  would  seriously  impair 
her  health,  and  that  the  interest  of  the  relator  was  antagonistic  to  that 
of  the  child. 
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gate  of County,  a  copy  of  which  is  hereto  annexed, 

as  forming  a  part  of  this  my  return  to  the  writ  aforesaid. 

And  I  further  state  on  information  and  beUef  that  at  the 
time  when  said  L.  E.  B.  so  made  his  will,  he,  said  L.  E.  B., 
entertained  bitter  feehng  against  his  said  wife,  and  in  the 
making  of  said  will  was  largely  influenced  in  its  provisions 
by  his  bitterness  of  feehng  against  his  said  wife,  and  that 
the  provision  therein  appointing  L.  E.  P.  testamentary  guard- 
ian of  the  said  T.  G.  was  so  made,  not  with  a  view  to  the 
actual  benefit  of  said  T.  G.,  but  on  the  contrary,  to  vex,  harass 
and  annoy  his  wife,  and  was  so  made  by  him  to  gratify  his 
revengeful  spirit. 

And  I  further  return  as  a  reason  why  the  said  T.  G.  is  re- 
tained by  me,  the  following:  The  said  M.  B.,  for  two  years 
or  more  prior  to  her  death,  had  the  consumption,  and  it  was 
known  to  her  that  she  could  not  long  survive,  and  her  great 
anxiety  was  for  her-  child,  the  said  T.  G.,  and  to  that  end 
applied  to  deponent  and  his  wife  and  expressed  to  them  her 
wish  that  on  her  death  deponent  and  his  wife  would  take 
the  said  T.  G.  into  their  family  as  their  own  child,  care  for, 
educate  and  bring  her  up  as  such,  and  the  said  T.  G.  was  by 
her  said  mother  told  that  after  her  death,  she,  said  T.  G., 
was  to  become  and  be  an  inmate  of  the  family  of  deponent 
and  his  wife,  and  to  that  end  deponent  and  his  wife  have  at 
least  for  a  year  and  a  half  cultivated  the  acquaintance  of  the 
said  T.  G.  That  on  the  happening  of  the  said  event — the 
death  of  her  mother,  and  the  taking  of  said  T.  G.  into  de- 
ponent's family,  pursuant  to  said  request  of  her  mother,  she, 
said  T.  G.,  would  not  be  going  among  strangers  to  her,  and 
deponent  and  his  wife  but  a  few  days  before  the  death  of  the 
mother  of  said  T.  G.,  and  at  the  earnest  expressed  wish  of  the 
said  M.  B.,  promised  her  in  response  to  her  d3dng  request 
that  they  would  take,  care  for,  and  bring  up  to  the  best  of 
their  ability,  the  said  T.  G.,  and  after  the  death  of  Mrs.  B., 
in  fulfillment  of  said  promise,  by  and  with  the  consent  of  the 
grandfather  of  said  T.  G.,  deponent  and  his  wife  took  said 
T.  G.  into  their  family,  where  she  has  ever  since  remained 
and  now  is.  That  after  and  before  the  death  of  her  mother 
the  said  T.  G.  knew  and  understood  that  it  was  the  wish 
and  desire  of  her  mother  that  she  should  go  into  the  family 
of  deponent,  and  she  went  wilUngly  and  is  contented  and 
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happy,  and  expresses  a  desire  to  remain  in  the  family  of 
deponent,  having  apparently  become  strongly  attached  to 
deponent  and  his  wife,  as  deponent  and  wife  have  become 
strongly  attached  to  her.  Deponent  has  no  children  of  his 
own. 

And  I  further  return,  that  as  I  am  informed  and  believe, 
the  said  L.  E.  P.  recently  lost  his  wife,  has  no  child  or  children 
of  his  own,  and  proposes,  if  awarded  the  custody  of  said 
T.  G.,  to  put  her  into  the  family  of  a  stranger  to  said  T.  G., 
of  no  kin  to  her,  and  if  such  be  done,  deponent  beheves  it 
would  make  the  said  T.  G.  unhappy  and  discontented  and 
would  not  be  for  the  best  interest  of  said  child,  and  would 
be  detrimental  to  the  health  of  said  T.  G.,  as  deponent  be- 
lieves. 

And  I  further  respectfully  return  that  in  view  of  the  wish 
and  desire  often  and  earnestly  expressed  of  the  mother  of 
said  T.  G.,  and  of  my  and  my  wife's  promises  to  her,  I  have 
deemed  it  my  duty  to  act  in  regard  to  the  custody  of  said 
T.  G.  as  I  have,  and  to  submit  this,  my  return  to  the  writ, 
invoking  the  equitable  powers  of  the  court  to  do  in  relation 
thereto  what  to  it  seems  just  and  right.  Referring  to  and 
adopting  the  annexed  affidavit  of  J.  H.  H.,  the  facts  alleged 
therein  I  allege  on  information  and  belief  to  be  true  as  form- 
ing a  part  of  this  my  return. 

All  of  which  is  respectfully  submitted. 

Dated,  etc. 

[Verification  as  in  Form  No.  724.] 

Form  No.  733. 

Return  to  Habeas  Corpus.  Child  in  the  Custody  of  a  Protectory.i 
(Code  Civ.  Pro.  §2026.) 

The  N.  Y.  C.  P.  as  and  for  a  return  to  the  writ  of  habeas 
corpus  issued  herein,  respectfully  shows  to  the  court : 

1.  That  at  the  time  the  said  writ  of  habeas  corpus  was 
served,  it  had  in  its  custody  J.  S.,  the  person  for  whose  relief 
the  writ  was  issued. 

1  From  People  ex  rel.  Sampson  v.  N.  Y.  Catholic  Protectory,  93  App.  Div. 
■196;  87  Supp.  557;  in  which  the  court  held  that  the  only  question  was 
whether  there  had  been  a  commitment  and  that  as  the  return  asserted  that 
there  had  been  a  commitment,  and  this  return  was  not  traversed,  the  writ 
should  be  dismissed.  On  the  argument,  the  defendant  read  the  order  of 
commitment  from  the  City  Magistrate's  Court,  a  notice  of  commitment 
from  the  N.  Y.  Catholic  Protectory  to  the  mother  of  the  child  and  an  affi- 
davit of  service  of  this  notice  of  cormnitment  on  the  mother. 
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2.  That  the  authority  and  true  cause  of  the  imprisonment 
or  restraint  of  said  J.  S.  is  a  certain  mandate,, viz.:  a  commit- 
ment of  the  said  J.  S.  to  it,  The  N.  Y.  C.  P.,  issued  by  Hon. 
R.  C.  C,  one  of  the  City  Magistrates  of  the  City  of  New  York, 

dated  the day  of ,  19—,  of  which  a  copy  is 

hereto  annexed. 

3.  That  it  is  a  corporation  duly  organized  under  the  laws 
of  the  State  of  New  York,  and  is  duly  authorized  by  statute 
to  receive  and  hold  in  its  custody  said  J.  S.  pursuant  to  said 
mandate. 

Dated  New  York, ,  19—. 

The  N.  Y.  C.  P., 

By  G.  B.  R.  [L.  s.] 

Verification  by  G.  B.  R. 


Form  ISTo.  733. 

Return  to  Habeas  Corpus.    Girl,  at  "Work  in  Store,  Alleged  by  her 

Father  to  be  Living  Under  Circumstances  Injuriously  Aflfecting 

her  Reputation.^ 

(Code  Civ.  Pro.  §2026.) 

State  of  New  York,  [ 
County  of .   ) 

To  the  Honorable ,  Justice  of  the  Supreme  Court: 

The  return  of  V.  C,  to  the  writ  of  habeas  corpus  hereto 
annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I, 
the  said  V.  C,  hereby  certify  and  return  that  neither  at  the 
time  of  the  allowance  of  the  said  writ  nor  at  any  time  since, 
was  said  M.  0.,  therein  mentioned,  in  my  custody,  possession 
or  power,  or  restrained  by  me  of  her  liberty. 

Wherefore,  I  cannot  have  her  body  before  you,  as  by  said 
writ  I  am  commanded. 

V.C. 

[Verification  as  in  Form  No.  724.] 


Form  No.  734. 

Return  to  Habeas  Corpus,    Relator,  Girl  of  18,  Not  Tinder 

Restraint.2 
(Code  Civ.  Pro.  §  2026.) 

1  From  People  ex  rel.  Oprandy  v.  Ciarcia,  49  App.  Div.  90;  63  Supp.  497; 
in  which  it  was  held  the  writ  was  properly  dismissed. 

2  From  PeoTple  ex  rel.  Watson  v.  Buffett,  75  App.  Div.  365;  78  Supp.  175; 
in  which  an  order  sustaining  the  writ  and  awarding  the  custody  of  the 
relator  to  her  mother  was  reversed,  for  lack  of  proof  that  the  relator  was 
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[Title.] 

To  the  Supreme  Court  of  the  State  of  New  York: 
In  obedience  to  the  annexed  paper  which  purports  to  be  a 
copy  of  a  writ  of  habeas  corpus  I  respectfully  return : 

1.  That  I  did  not  at  the  time  when  the  annexed  paper  was 
served  nor  at  any  time  theretofore  or  thereafter  have  in  my 
custody  or  under  my  power  or  restraint  the  said  L.  W. 

2.  That  at  the  time  of  such  service  and  for  some  time  prior 
thereto  the  said  L.  W.  was  in  my  employ  as  a  domestic  in  my 
famUy  and  that  I  had  no  control  whatever  over  her  except 
such  as  arose  from  the  relation  of  employer  and  employee  and 
that  she  was  free  to  go  and  come  and  terminate  her  employ- 
ment whenever  she  chose  so  to  do.  That  such  employment 
was  entirely  voluntary  on  the  part  of  the  said  L.  W.  and  so 
far  as  I  know  perfectly  agreeable  and  satisfactory  to  her. 

3.  I  do  further  return  and  allege  on  information  and  belief 
that  the  said  L.  W.  is  now  in  the  nineteenth  year  of  her  age ;  that 
her  father,  whose  last  name  is  B.,  and  mother  are  both  ahve 
but  that  they  do  not  live  together  as  man  and  wife  but  that 
her  mother  was  married  again  to  a  man  by  the  name  of  W., 
but  that  he  and  her  mother  are  now  separated  and  no  longer 
live  together.  That  the  mother  of  said  girl  has  little  or  no 
means  and  that  it  is  necessary  for  her  said  daughter  to  earn 
her  own  hving,  which  she  has  done  for  six  years  last  past  and 
that  her  present  employment  is  perfectly  proper  and  that  the 
said  L.  W.  is  perfectly  contented  therewith  and  desires  to 
remain  in  my  employ;  and  I  do  further  allege  and  return  on 
information  and  belief  that  the  said  L.  W.  was  driven  from  the 
home  of  her  mother  and  told  never  to  return  thereto  and 
that  on  account  thereof  she  was  forced  to  work  for  her  own 
hving  which  she  ever  since  has  done. 

[Verification  as  in  Form  No.  724.] 

G.  H.  B. 

Form  ISto.  735. 

Eeturn  to  Certiorari.    Prisoner  Out  on  Bail.^ 

(Code  Civ.  Pro.  §  2026.) 

under  restraint.  The  order  below  appears  to  have  been  based  upon  a  belief 
that  the  employer  of  the  relator  was  not  a  "fit  custodian,"  but  the  appellate 
court  held  that  he  had  not  had  his  day  in  court,  and  reversed  also  the 
award  of  costs  against  him. 

2  From  People  ex  rel.  AlbeH  v.  Pool,  77  App.  Div.  148;  78  Supp.  1026; 
in  which  the  writ  was  dismissed. 

Vol  ii— 28 
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City  and  County  of  New  York,  ss.  : 

City  Magistrates'  Court, District. 

I,  J.  P.,  the  city  magistrate  named  in  the  annexed  writ,  do 
certify  and  make  return  to  the  Supreme  Court  that  on  the 

day  of ,  19 — ,  J.  A.,  named  in  said  writ, 

was  brought  before  me  at  the District  City  Magis- 
trate's Court  in  said  City,  and  then  and  there  charged  before 
me,  as  one  of  the  City  Magistrates  aforesaid,  upon  the  oath  of 

M.  K.,  that  he  the  said  J.  A.,  defendant,  did,  on  the 

day  of ,  19 — ,  at  the  City  and  County  of  New  York, 

commit  the  offense  of  larceny  by  withholding  and  appro- 
priating to  his  own  use  the  complainant's  property,  in  vio- 
lation of  section  528,  sub-division  1,  of  the  Penal  Code. 

And  I,  the  said  City  Magistrate,  having  in  due  form  of  law 
examined  the  said  complaint  and  the  witnesses  before  me 
produced,  and  the  said  defendant,  J.  A.,  and  the  said  de- 
fendant appearing  by  his  counsel,  H.  C,  and  it  appearing  that 
an  offense  has  been  committed,  and  that  there  is  probable 
cause  to  beheve  the  prisoner  aforementioned  to  be  guilty 
thereof,  I  fixed  the  amount  of  bail  to  be  given  by  the  said 

prisoner  at  the  sum  of dollars  to  answer  at  Special 

Sessions  as  required  by  law,  and  he  having  given  security  in 

the  said  sum  of dollars  to  answer  said  charge  as 

aforesaid,  I  did  thereupon  discharge  the  said  J.  A. 

The  writ  is  hereto  annexed,  and  in  accordance  with  the  law 
the  said  complaint  and  papers  in  the  said  case  were  duly 
forwarded  by  the  clerk,  as  he  is  required  by  the  law  so  to  do 
to  the  Court  of  Special  Sessions  for  trial. 

J.  P., 
City  Magistrate. 

Form  No.  736. 

Traverse  to  Return  to  Writ  of  Habeas  Corpus.* 
(Code  Civ.  Pro.  §2039.) 

[Title  of  action.] 
State  of  New  York,  )  ^^  . 

City  and  County  of .  j 

C.  E.  C,  being  duly  sworn,  says  that  he  denies  that  he  com- 
mitted either  the  crime  of  larceny  or  false  pretenses,  or  any 
other  crime  in  the  State  of  Tennessee  at  the  times  mentioned 

1  From  People  ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176.  See  note  to 
Form  No.  713. 
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in  the  indictments  upon  which  the  requisition  of  the  Governor 
was  issued,  and  upon  which  the  warrant  of  the  Governor  of 
the  State  of  New  York  for  his  surrender  was  granted;  that 
he  has  read  the  indictments  before  the  Governor  of  the  State 
of  New  York  upon  which  his  warrant  of  arrest  was  issued, 
and  those  indictments  charge  him  with  the  commission  of 

the  crime  of  larceny  and  false  pretenses  on  the day 

of ^ ,  19 — ,  the^ day  of ,  19 — ,  {and 

other  dates).     Deponent  further  states  that  he  was-  not  in 

the  State  of  Tennessee  at  any  time  in  the  months  of , 

or ,  19 — ,  or  any  time  for  more 


than  a  year  prior  to  the  month  of ,  19 — .     Deponent 

further  denies  that  he  fled  from  the  State  of  Tennessee,  or 
that  he  is  a  fugitive  from  the  justice  of  the  State  of  Tennessee. 

Deponent  further  says  that  he  has  heard  read  the  papers 
accompanying  the  requisition  of  the  Governor  of  the  State  of 
Tennessee  to  the  Governor  of  the  State  of  New  York,  and 
that  said  papers  do  not  contain  any  evidence  or  proof  that 
said  C.  E.  C.  was  in  the  State  of  Tennessee  at  any  stated  time 

since  the day  of ,  19 — ,  and  do  not  contain 

any  evidence  or  proof  that  said  C.  E.  C.  was  in  the  State  of 
Tennessee  on  any  day  in  any  of  the  months  set  forth  in  said 
indictments  when  the  said  crime  or  crimes  are  aUeged  to  have 
been  committed. 

Sworn  to.  etc. 
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FORMS. 

NO.  PAGE. 

737.  Attachment  for  not  obeying  writ 1311. 

738.  Precept  by  judge  to  bring  before  him  the  prisoner 1311. 

739.  Notice  to  person  interested  in  detention,  etc 1312. 

740.  Order  for  discharge  of  prisoner  or  dismissing  proceedings  where 

certiorari  has  been  issued  on  application  for  habeas  corpus  1312. 

741.  Order  for  discharge  of  prisoner 1313. 

742.  Order  discharging  or  bailing  prisoner  in  certain  cases  upon  writ 

of  habeas  corpus : 1313. 

743.  Order  remanding  prisoner  under  section  2032  of  Code  of  Civil 

Procedure 1314. 

744.  Order  discharging  relator  conditionally.     Habitual  drunkard 

in  custody  of  committee 1314. 

745.  Final  order  of  Court  of  Appeals  discharging  relator 1316. 
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746.  Order  adjudging  sheriff  in  contempt  for  discharging  a  prisoner 

on  habeas  corpus,  the  order  of  discharge  being  void 1316. 

747.  Judgment  that  writ  be  dismissed.     Girl  of  17,  not  restrained 

of  her  liberty 1318. 

748.  Order  dismissing  writ.     Girl  of  17,  not  restrained  of  her  liberty  1319. 

749.  Order  granting  stay  and  fixing  bail 1320. 

750.  Commitment  upon  return  of  warrant 1321. 

751.  Recognizance  of  prisoner  for  appearance 1322. 

752.  Order  for  bail  on  return  to  certiorari 1323. 

753.  Judge's  certificate  of  compliance  (No.  751) 1323. 

754.  Attachment  for  not  obeying  order 1324. 

755.  Warrant  to  bring  up  prisoner  (No.  1) 1324. 

756.  Same  (No.  2) 1324. 

757.  Order  admitting  prisoner  to  bail 1325. 

758.  Recognizance  of  prisoner  on  appeal 1326. 

1.  In  geueral.— Code- Civ.  Pro.  §2015.  A  warrant  of  at- 
tachment must  be  issued  if  necessary.  Code  Civ.  Pro.  §  2028.* 
And  a  precept  also  may  be  issued.  Id.,  §  2029.^  The  power 
of  the  County  may  be  called  out.     Id.,  §  2030. 

1  This  section  is  as  follows:  "  §  2028.  Where  a  person,  who  has  been  duly 
served  with  either  writ,  refuses  or  neglects,  without  sufficient  cause  shown 
by  him,  fully  to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof  of  the  due 
service  thereof,  must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  deKnquent  may  be  found, 
or,  if  the  delinquent  is  a  sheriff,  to  any  coroner  of  his  county,  or  to  a  particu- 
lar person  specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to  apprehend 
the  delinquent,  and  bring  him  before  the  court  or  judge.  Upon  the  de- 
linquent being  so  brought  up,  an  order  must  be  made,  committing  him  to 
close  custody  in  the  jail  of  the  county  in  which  the  court  or  judge  is;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  county,  other  than  his  own,  designated  in  the 
order;  and,  in  either  case,  without  being  allowed  the  liberties  of  the  jail. 
The  order  must  direct  that  he  stand  committed,  until  he  makes  return  to 
the  writ,  and  complies  with  any  order,  which  may  be  made  by  the  court 
or  judge,  in  relation  to  the  person  for  whose  relief  the  writ  was  issued." 

See,  also,  R.  6,  Gen.  Rules  of  Prac,  for  compelling,  by  notice,  a  sheriff  to 
make  a  return. 

2  This  section  is  as  follows:  "§  2029.  The  court  or  judge  may  also,  in  its 
or  his  discretion,  at  the  time  when  the  warrant  of  attachment  is  issued, 
or  afterwards,  issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to 
whom  the  warrant  is  directed,  commanding  him  forthwith  to  bring  before 
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2.  The  person,  upon  whom  a  writ  of  habeas  corpus  has 
been  duly  served,  must  also  bring  up  the  body  of  the  prisoner 
in  his  custody,  according  to  the  command  of  the  writ;  unless  he 
states,  in  his  return,  that  the  prisoner  is  so  sick  or  infirm 
that  the  production  of  him  would  endanger  his  hfe  or  his 
health.i    Id.,   §2027. 

3.  Discharge. — The  court  or  judge  must,  immediately  after 
the  return  of  the  writ  of  habeas  corpus,  examine  into  the  facts 
alleged  in  the  return,  and  must  make  a  final  order  of  dis- 
charge, if  no  lawful  cause  for  the  imprisonment,  or  its  con- 
tinuance, is  shown.     M,  §2031. 

If  the  return  shows  that  the  person  is  in  custody  by  virtue 
•of  a  mandate,  notice  must  be  given  to  the  person  interested, 
before  an  order  for  discharge  is  made.  Code  Civ.  Pro.  §  2038. 
The  omission  to -give  such  notice  deprives  the  court  of  jurisdic- 
tion. Matter  of  Leggat,  162  N.  Y.  437;  People  ex  rel  Asmm  v. 
Melody,  91  App.  Div.  569;  86  Supp.  837. 

4.  Remanding. — Causes  for  which  the  person  must  be  re- 
manded are  given  in  Code  Civ.  Pro.  §§  2032,  2043,  and  causes 
for  which  he  must  be  discharged  in  Id.  §§  2033,  2034,  2043. 
The  cases  when  a  prisoner  discharged  is  not  to  be  re-impris- 
oned, and  when  he  may  be,  are  stated  iii  Id.  §  2050. 

5.  Bail. — The  proceedings  for  baiUng  a  prisoner,  on  the  return 
to  a  writ  of  certiorari,  are  prescribed  in  Id.  §§  2045,  2046, 2047. 

6.  Order  of  discharge. — "The  writ  of  discharge  is  abol- 
ished. A  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  served  in  hke  manner  as  an 

the  court  or  judge  the  person  for  whose  benefit  the  writ  was  granted,  who 
must  thereafter  remain  in  the  custody  of  the  officer  or  person  executing  the 
precept,  until  discharged,  bailed,  or  remanded,  as  the  court  or  judge  directs." 
1  The  court  or  judge,  if  satisfied  of  the  truth  of  such  statement,  must 
decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a  writ  of  certiorari 
had  been  issued.     Code  Civ.  Pro.  §  2040. 
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injunction  order,  and  when  so  served  it  may  be  enforced  in 
the  same  manner  as  a  final  judgment  in  a  civil  action,  except 
where  special  provision  for  its  enforcement  is  otherwise  made 
in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service 
of  the  certificate,  or  other  proof  prescribed  by  law,  showing 
that  bail  has  been  giVen,  as  required  thereby."  Code  Civ.  Pro. 
§  2048.  An  order  discharging  a  relator  (in  the  custody  of  a 
committee  on  the  ground  of  habitual  drunkenness)  was  hmited, 
putting  her  on  probation;  Held,  that  this  was  not  an  objection 
available  to  the  committee,  whether  or  not  it  would  be  to  her. 
Matter  of  Lamer,  79  App.  Div.  134;  79  Supp.    1039. 

7.  Penalties. — The  penalties  for  violating  the  section* 
which  states  the  cases  when  a  discharged  prisoner  is  not  to  be 
rearrested  are  given  in  Code  Civ.  Pro.  §2051.  Those  for  con- 
cealing a  prisoner  to  avoid  the  writ,  or  aiding  in  such  conceal- 
ment, are  given  in  Id.,  §§  2052,  2053.  Those  for  refusing  a 
copy  of  a  process,  etc.,  in  Id.,   §  2065. 

8.  Proceedings  on  appieal,  with  reference  to  these  two  writs, 
are  prescribed  in  Id.,   §§2058-2064. 

9.  If  a  prisoner  is  about  to  be  removed  a  warrant  may  be 
issued.  Id.,  §  2054.i  It  may  provide  for  the  arrest  of  the  person 
having  the  prisoner  in  his  custody,  as  for  a  criminal  offense .     Id., 

iThis  section  is  as  follows:  "§  2054.  Where  it  appears,  by  proof  satis- 
factory to  a  court  or  judge,  authorized  to  grant  either  writ,  that  a  person  is 
held  in  unlawful  confinement  or  custody,  and  that  there  is  good  reason  to 
believe,  that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari; 
the  court  or  judge  must  issue  a  warrant,  reciting  the  facts,  directed  to  a 
particular  sheriff,  or  generally  to  any  sheriff  or  constable,  or  to  a  person 
specially  designated  therein;  and  commanding  him  to  take,  and  forthwith 
to  bring  before  the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be  under  the  seal  thereof; 
if  by  a  judge,  it  must  be  under  his  hand." 
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§  2055.  This  person  must  make  a  return,  on  the  execution  of 
the  warrant,  and  the  proceedings  mu!st  be  taken,  as  if  a  writ  of 
habeas  corpus  had  been  issued  in  the  first  instance.  Such  a 
warrant  was  held  justified,  in  a  case  in  which  a  child  was 
alleged  to  be  held  under  circumstances  constituting  the  crime 
of  kidnapping,  and  it  was  feared  that  the  child  would  be  taken 
out  of  the  State.     People  ex  rel.  Navagh  v.  Frink,  41  Hun,  188. 


Form  No.  737. 

Attachment  for  Not  Obeying  Writ. 

(Code  Civ.  Pro.  §2028.) 

[Title.]    . 

It  appearing  to  me,  on  oath,  that ,  to  whom  a 

writ  of  habeas  corpus  [or  certiorari]  was  directed,  and  upon 
whom  the  same  has  been  duly  served,  commanding  him  to 
bring  before  me  A.  B.,  in  the  said  writ  named,  has  neglected 
[or  refused]  to  obey  the  same  according  to  the  command 
thereof,  by  not  producing  the  said  A.  B.  before  me,  nor  by 
making  a  return  to  such  writ  within  the  time  hmited  by 
law,  and  no  sufficient  cause  having  been  shown  for  such  neglect 
[or  refusal]  [*]: 

Therefore  [t]  the  sheriff  of   any  'county  where   the  said 

may  be  found  [or  the  coroner  of  the  county  of ; 

or  G.  H.,  who  is  hereby  specially  appointed  and  designated 
to  execute  this  warrant],  is  hereby  commanded,  in  the  name 
of  the  people  of  the  State  of  New  York,  forthwith  to  appre- 
hend the  said and  bring  him  before  me,  at,  etc. 

Given  under  my  hand  and  seal  at,  etc.,  on,  etc. 

[l.  s.]  [Signature  of  judge.] 

J.  B.,  Attorney  for . 

[Office  address.] 


Form  No.  738. 

Precept  by  Judge  to  Bring  before  Him  the  Prisoner. 
(Code  Civ.  Pro.  §  2029.) 
As  in  form  No.  737  to  [*],  and  thence  as  follows:  And  whereas, 
I  have  issued  [or  am  about  to  issue  at  the  same  time  with  this 

precept]  a  warrant  of  attachment,  pursuant  to  law,  to -, 

commanding  him  forthwith  to  apprehend  the  said  A.  B.  and 
bring  him  before  me. 
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I  do  therefore  command  the  sheriff  of county 

[or  name  other  officer  or  person  to  whom  the  warrant  of  attach- 
ment is  directed]  forthwith  to  bring  before  me  the  said  A.  B., 
at,  etc.  [who  shall  thereafter  remain  in  the  custody  of  the  said 
(name  officer  or  person  executing  the  precept),  until  discharged, 
bailed  or  remanded,  as  I  may  direct].  ' 

Given  under  my  hand  and  seal  at,  etc.,  on,  etc. 

[Signature  of  judge.] 

L.  F.,  Attorney  for . 

[Office  address.] 


Form  No.  739. 

Notice  to  Person  Interested  in  Detention,  etc. 
(Code  Civ.  Pro.  §  2038.) 

[Title.] 

Sir — You  will  please  take  notice,  that  a  writ  of  habeas 
corpus  [or  of  certiorari]  has  been  allowed  by  me  [or  by  Hon. 
A.  0.,  judge  (or  justice),  etc.,]  returnable  at,  etc.,  on,  etc.,  to 
bring  before  me  (or  before  said  judge,  etc.),  the  body  of  A.  B., 
confined  in  (state   the  place)  by  (state  whom)  [and  that  the 

hearing  thereupon  has  been  adjourned  to  the day 

of ,  19 — ,  at,  etc.,  before  me  (or  before  said  judge, 

etc.)]  [said  writ  was  aUpwed  upon  the  affidavit,  with  a  copy 
of  which  you  are  herewith  served]. 

Dated ,  19--. 

[Signature  of  judge  (or  of  attorney  for  applicant).] 
[Office  address  of  attorney.] 

To  G.  H.  [District  Attorney  of  the  county  of ]. 

Form  No.  740. 

Order  for  Discharge  of  Prisoner  or  Dismissing  Proceedings  where 

Certiorari  has  been  Issued  on  Application  for  Habeas  Corpus. 

(Code  Civ.  Pro.  §  2043. ) 

At,  etc.,  as  for  court  order,  if  made  by  court. 

[Title.] 

It  appearing  upon  the  return  to  the  writ  of  certiorari  here- 
tofore allowed  by  me,  upon  the  apphcation  of  A.  B.  for  a 
writ  of  habeas  corpus  to  inquire  into  the  cause  of  his  deten- 
tion by ,  that  the  said  A.  B.  is  [*]  unlawfully  im- 
prisoned [or  restrained  in  his  hberty]  by  said : 

I  do  hereby  order,  that  the  said  A.  B.  be  discharged  forth- 
with by  the  said from  his  custody. 
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[Or  as  above  to  (*),  and  thence  as  follows:  Lawfully  imprisoned 

(or  detained)  by ,  and  is  not  entitled  to  be  bailed, 

I  do  hereby  dismiss  the  proceedings  upon  such  appUcation.] 

Dated  at ,  on  the  — day  of ,  19 — . 

[Signature  of  judge.] 


Form  No.  741. 

Order  for  Discharge  of  Prisoner. 

(Code   Civ.  Pro.  §2031.) 

At,  etc.,  as  for  court  order,  if  made  by  court. 

[Title.] 

It  appearing  upon  the  return  of  the  writ  of  habeas  corpus 
[or  certiorari]  allowed  by  me  that  A.  B.  is  imprisoned  [con- 
fined or  restrained]  by  [name  of  officer  or  person  by  whom  he 
is  held],  and  no  lawful  cause  for  the  said  imprisonment  [or 
restraint]  of  said  A.  B.,  or  for  the  continuance  thereof,  having 

been  shown,  I  do  therefore  order  and  direct  the  said 

forthwith  to  discharge  the  said  A.  B.  from  his  custody. 

Given  under  my  hand  at,  etc.,  on,  etc. 

[Signature  of  judge,  etc.] 


Form  No.  743. 

Order  Discharging  or  Bailing  Prisoner  in  Certain  Cases  upon  Writ 

of  Habeas  Corpus. 

(CodeCiv.  Pro.  §2035.) 

At,  etc.,  as  for  court  order,  when  made  by  court. 

[Title.] 

It  appearing  on  the  return  of  the  writ  of  habeas  corpus, 
heretofore  allowed  by  me,  that  A.  B.,  upon  whose  apphca- 
tion  said  writ  was  allowed,  has  been  legally  committed  for 

a  criminal  offense,  to  wit:  for [or  it  appearing  on 

the  return,  etc.,  by  the  testimony  offered  with  the  return 
(or  upon  the  hearing   of   the   above-entitled   matter),   that 

A.  B.  is  guilty  of  a  criminal  offense,  to  wit:  of ,  but 

that  the  commitment  therefor  is  irregular]  [and  due  notice 
of  appUcation  for  the  order  having  been  given  to  A.  B.  (dis- 
trict attorney  of county)];  now,  after  hearing,  etc.: 

'     I  do  hereby  order,  that  said  A.  B.  [*]  be  discharged  from 

custody  by  the  sheriff  of county,  upon  his  giving 

bail,  as  required  by  law,  in  the  sum  of dollars  for 

his  appearance,  at,  etc.  [specifying  the  court  and  the  term 
thereof]. 
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[Or  as  above  to  (*)  and  thence  as  follows:  His  case  not  being 
bailable,  be  remanded  to  the  custody  (or  placed  under  the 

restraint)  "of  the  sheriff  of county  {or  name  other 

officer  or  person  in  whose  custody  he  is,  or  who  is  entitled  to  such 
custody).] 

Dated ,  19—. 

[Signature  of  judge.] 


Form  No.  743. 

Order  Bemanding  Prisoner  under  Section  2032  of  Code  of  Civil 

Procedure. 

At,  etc.,  as  for  court  order,  when  made  by  court. 

[Title.] 

It  having  appeared  upon  the  return  of  the  writ  of  habeas 
corpus  [or  certiorari]  allowed  by  me  that  A.  B.,  upon  whose 
application  the  said  writ  was  issued,  is  detained  in  custody 

by ,  by  virtue  of  a  mandate  issued  by  a  court  [or 

judge]  of  the  United  States,  in  a  case  where  such  courts  [or 
judges]  have  exclusive  jurisdiction  [or  in  Wee  manner  recite 
other  cause  of  detention  under  section  2032  of  Code  Civ.  Pro.], 
and  that  the  time  for  which  he  may  legally  be  so  detained 
has  not  expired: 

I  do  hereby  order,  that  the  said  A.  B.  be  and  he  is  hereby 

remanded  to  the  custody  of  the  said under  said 

mandate. 

Dated  at ,  on  the day  of ,  19 — - 

[Signature  of  judge.] 


Form  No.  744. 

Order  Discharging  Relator  Conditionally.    Habitual  Drunkard  in 
Custody  of  Committee.  1 
(Code  Civ.  Pro.  §§  2031,  2048.) 

[Title  of  action.] 

At,  etc.,  as  for  court  order. 

Whereas,  on  the day  of ,  19 — ,  a  writ 

of  habeas  corpus  was  issued  and  allowed  by  the  justice,  grant-* 
ing  this  order,  directed  to  W.  D.  G.  and  commanding  him  to 
have  the  body  of  A.  L.  L.  by  him  detained  and  restrained, 

iFrom  Matter  of  Larner,n  App.  Div.  134,  79  Supp.  1039;  in  which  this 
order  was  upheld.  The  objection  that  the  discharge  was  conditional  could 
not  be  made,  it  was  held,  by  the  committee. 
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with  the  time  and  cause  of  such  detention  and  restraint,  by 
whatsoever  name  the  said  A.  L.  L.  is  called  or  charged, -before 

the  justice  granting  this  order,  on  the day  of- — ■ , 

19 — ,  at o'clock  in  the noon. 

And  whereas  in  obedience  to  the  said  writ,  the  body  of  the 

said  A.  L.  L.  was  produced  on  the  said day  of , 

19 — ,  when  on  motion  of  the  said  W.  D.  G.,  further  proceedings 

in  the  premises  were  adjourned  until  the —  day  of 

,  19 — ,  at o'clock  in  the noon, 

when  the  said  A.  L.  L.  was  again  produced,  and  a  return  duly 
made  to  the  said  writ  by  the  said  W.  D.  G.  Wherefore  the 
said  justice  proceeded  then  to  hear  the  matters  set  forth  in  the 
said  writ,  and  the  return  thereto. 

■And  whereas  it  has  appeared  from  an  examination  into  the 
facts  alleged  in  the  return  made  by  the  said  W.  D.  G.  to  the 
said  writ,  and  into  the  cause  of  the  restraint  of  the  said  A.  L.  L., 
that  she  is  unlawfully  restrained  of  her  hberty,  under  the 
following  circumstances,  namely:    Under  and  by  virtue  of  an 

order  of  the  Supreme  Court,  entered  on  or  about  the 

day  of ,  19 — ,  as  an'habitual  drunkard. 

And  whereas  upon  the  hearing  aforesaid  it  appeared,  and 
it  is  found  and  decided,  that  the  said  A.  L.  L.  is  now  recovered 
from  the  habit  of  habitual  drunkenness,  and  that  by  reason 
of  such  recovery  the  existing  restraint  of  the  said  A.  L.  L.  is 
unlawful.     It  is  therefore 

Ordered,  that  the  said  A.  L.  L.  be  and  she  hereby  is  forth- 
with discharged  from  the  custody  of  the  said  W.  D.  G.,  and 
from  the  custody  of  the  committee  of  her  person,  and  from 
further  restraint  under  or  by  virtue  of  the  said  mandate. 

It  is  further  ordered,  that  this  discharge  from  restraint  is 
not  a  final  discharge;  and  that  the  said  A.  L.  L.  be  released 
and  discharged  on  probation,  subject  to  be  re-committed  in 
the  event  of  a  relapse,  and  she  is  hereby  required  to  appear 

before  the  said  justice  on  the  second of 

next  for  such  further  order  in  the  premises,  as  may  then  ap- 
pear to  be  proper. 

Witness,  Hon.  W.  J.  G.,  Justice  of  our  said  Court,  at  the 
County  Court  House  for  the  County  of ,  this 

day  of ,  19 — . 

Enter 

W.  J.  G. 
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Form  Wo.  *745. 

Final  Order  of  Court  of  Appeals  Discharging  Eelator.^ 
(Code  Civ,  Pro.  §§  2031,  2048.) 

State  of  New  York. 

In  Court  of  Appeals. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  held  at 

the  Capitol,  in  the  City  of  Albany,  on  the day  of 

,  A.  D.  19—. 

Present,  Hon.  A.  B.  P.,  Chief  Judge,  presiding. 
People  ex  rel.  C.  E.  C,  Appellant 

V. 

J.  L.  H.,  as  Chief  of  Pohce,  of  the 

City  of ,  N.  Y. 

This  cause  having  been  argued  by  Mr.  A.  M.,  of  counsel  for 
the  Appellant,  and  Mr.  J.  M.  D.,  of  counsel  for  the  Respondent, 
and  due  deliberation  having  been  thereupon  had, 

It  is  ordered  and  adjudged  that  the  order  of  the  Appellate 
Division  of  the  Supreme  Court  appealed  from  herein  be  and 
the  same  hereby  is  reversed  and  relator  discharged. 


Form  No.  746. 

Order  Adjudging  Sheriff  in  Contempt  for  Discharging  a  Prisoner 
on  Habeas  Corpus,  the  Order  of  Discharge  Being  Void.^ 

At,  etc.,  as  for  court  order. 

[Title.] 

An  order  to  show  cause  having  been  granted  herein,  requir- 
ing W.  V.  M.,  Sheriff  of County,  to  show  cause  why 

he  should  not  be  punished  for  contempt  of  court,  and  said 
motion  coming  on  to  be  heard. 

Upon  reading  and  filing  the  petition  of  0.  L.  and  affidavit 
of  J.  M.,  and  of  J.  A.  Z.,  and  the  order  to  show  cause  thereto 
annexed,  and  proof  of  personal  service  thereof  upon  said 
W.  V.  M.,  and  the  affidavits  of  J.  M.,  A.  W.  and  J.  A.  Z.,  and 
hearing  J.  M.,  of  counsel  for  0.  L.,  in  support  of  said  motion. 

And  upon  reading  and  filing  the  prefiminary  objections  and 
the  affidavits  of  W.  V.  M.,  F.  J.  and  J.  J.  M.,  and  hearing 
J.  A.  B.  C,  of  counsel  for  said  W.  V.  M.,  in  opposition,  and  it 

1  From  People  ex  rel.  Corkran  v.  Hyatt,  172  N.  Y.  176. 

2  From  Matter  of  Leggat,  162  N.  Y.  437,  in  which  this  order  was  upheld. 
The  order  of  discharge  was  granted  by  a  county  judge,  without  notice  to  the 
adverse  parties  in  interest.  It  was  void  "because  made  without  taking 
jurisdictional  steps  enough"  to  complete  the  county  judge's  jurisdiction. 
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appearing  by  an  examination  of  the  records  of  the  County 

Clerk's  office,  that  the  order  of  discharge  was  filed  on , 

19 — ,  it  is  hereby  ordered,  adjudged  and  decreed  that  W.  V.  M., 

Sheriff  of County,  is  guilty  of  a  contempt  of  court, 

for  a  misbehavior  in  his  office  or  trust  and  for  a  willful  neglect 
and  violation  of  duty  and  for  disobedience  to  the  lawful  man- 
date of  this  court,  in  having  failed  and  neglected  to  keep  and 

detain  S.  S.  W.,  in  the  jail  of County  under  his 

custody,  as  directed  by  the  order  of  this  court,  dated  the 

day  of ,  19 — ,  and  the  commitment  issued 

by  this  court,  on  the day  of ' ,  IQ — ,  and 

which  were  delivered  to  said  sheriff  and  copies  of  which  said 
order  and  commitment  are  set  out  in  the  motion  papers  herein, 
and  which  said  commitment  commanded  said  W.  V.  M., 
Sheriff,  to  keep  and  detain  said  S.  S.  W.  in  said  jail  under  his 

custody,  until  she  had  fully  paid  the  sum  of dollars 

therein  named,  or  until  she  was  discharged  according  to  law, 
and  is  guilty  of  a  contempt  of  court,  in  having  misbehaved  in 
his  office  or  trust  and  in  having  willfully  neglected  and  vio- 
lated his  duty,  and  in  having  disobeyed  the  lawful  mandate 
of  this  court,  to  wit,  the  said  commitment  issued  out  of  this 
court,  dated  the  — day  of ,  19 — ,  and  de- 
livered to  said  Sheriff  on  said  day,  in  that  he  released  said 

S.  S.  W.  from  the  jail  of County  and  from  his  custody, 

without  the  payment  by  her  of  any  part  of  the  sum  in  and 
by  said  commitment  directed  to  be  by  her  paid,  before  she 
was  entitled  to  her  release,  and  in  that  said  W.  V.  M.,  Sheriff, 
did  not  keep  and  detain  her  in  said  jail,  under  his  custody, 

until  she  had  paid  the  sum  of dollars  directed  by 

said  commitment  to  be  by  her  paid,  or  until  she  was  dis- 
charged ,according  to  law  as  directed  by  said  commitment, 
and  in  that  he  released  said  S.  S.  W.  without  her  having  been 
discharged  according  to  law,  in  violation  and  disobedience 
of  the  said  commitment  hereinbefore  mentioned. 

That  said  misconduct  and  misbehavior  in  his  office  and 
willful  neglect  or  violation  of  his  duty  as  such  sheriff  and  the 
disobedience  of  said  W.  V.  M.,  Sheriff,  to  the  lawful  mandate 
of  this  court  hereinbefore  mentioned,  was  calculated  to,_  and 
actually  did,  defeat,  impair,  impede  and  prejudice  the  rights 
and  remedies  of  the  said  petitioner,  0.  L.,  to  her  loss  and 
injury  in  the  sum  of dollars. 
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That  the  said  W.  V.  M.,  for  said  misconduct  and  misbe- 
havior in  his  office  and  willful  neglect  or  violation  of  his  duty 
as  Sheriff,  and  disobedience  of  said  W.  V.  .M.,  Sheriff,  to  the 
lawful  mandate  of  this  court,  is  hereby  fined  the  said  sum 

of dollars,  to  be  paid  into  court  subject  to  the  further 

order  of  the  court,  and  in  default  of  such  payment  within 
sixty  days,  that  said  W.  V.  M.  be  committed  to  the  common 

jail  of County,  to  be  there  detained  in  close  custody 

until  he  shall  have  paid  such  sum  or  be  discharged  according 
to  law,  and  that  a  warrant  issue  to  execute  this  order. 

It  is  further  ordered  that  if  said  W.  V.  M.  elects  to  appeal 
from  this  order  that  all  proceedings  on  the  part  of  said  0.  L., 
and  h^r  attorney,  be  stayed  until  the  time  of  said  W.  V.  M. 
to  appeal  from  this  order  has  expired,  and  if  such  appeal  is 
taken,  then  until  thirty  days  after  the  entry  of  an  order  upon 
such  appeal. 

T.  H.  S., 
Surrogate. 


Form  No.  741'. 

Judgment  that  Writ  be  Dismissed.    Girl  of  Seventeen,  not 
Restrained  of  her  Liberty.^ 

At,  etc.,  as  for  court  order. 
[Title.] 

This  matter  having  duly  come  on  to  be  heard  before  Hon. 
-,  justice  of  the  Supreme  Court,  on  the  petition,  writ 


•of  habeas  corpus,  return  of  the  respondent,  V.  C,  thereto, 
and  the  traverse  of  the  petitioner,  and  an  order  having  been 
made  by  said  justice  and  entered  in  the  Office  of  the  Clerk  of 

the  County  of on  the day  of , 

19 — ,  dismissing  said  writ  of  habeas  corpus,  with  costs  and 
disbursements  to  the  respondent,  V.  C,  and  said  costs  having 
been  duly  taxed  by  the  Clerk  of  this  Court  at  the  sum  of 

dollars,  now  on  motion  of  D.  S.,  attorney  for  C.  V., 

one  of  the  respondents  herein. 

It  is  adjudged  that  the  writ  of  habeas  corpus  issued  out 

of  this  court  on  the day  of ,  19 — :,  be  and 

it  is  hereby  dismissed,  and  that  the  said  V.  C,  the  said  re- 
spondent herein,  recover  of  J.  0.,  the  relator  herein,  the  sum 

1  See  note  to  Form  No.  733,  p.  1304.     This  form  is  from  same  case. 
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of _ dollars,  costs  and  disbursements  taxed  as  afore- 
said, and  he  have  execution  therefor. 


Form  No.  748. 
Order  Dismissing  Writ.    Girl  of  Seventeen,  not  Eestrained  of  her 

Liberty.! 

At,  etc.,  as  for  court  order. 

[Title.] 

A  writ  of  habeas  corpus  having  been  issued  and  allowed  by 
the  Honorable  S.  T.  M.,  one  of  the  justices  of  this  court,  the 

day  of ,  19 — ,  directed  to  the  respondent, 

V.  C,  commanding  him  to  produce  before  said  justice,  at  the 

Court  House  in  the  Borough  of ,  County  of  — , 

State  of  New  York,  at o'clock,  A.  M.,  on  the 

day  of ,  19 — ,  the  body  of  one  M.  O.,  together  with 

said  writ,  which  was  issued  and  allowed  upon  a  written  petition 

of  J.  0.,  verified  the day  of ,  19 — ,  setting 

forth  that  said  M.  0.  is  an  infant  under  the  age  of  seventeen 
years,  and  that-  said  infant  was  detained,  imprisoned  and 
restrained  of  her  liberty  by  said  V.  C,  and  in  obedience  of 
said  writ,  the  said  respondent,  V.  C,  having  produced  said 
writ  and  made  and  filed  his  verified  return  thereto,  setting 
forth  that  said  M.  O.  was  not  in  his  possession,  custody  or 
power,  or  restrained  by  him  of  her  hberty,  and  said  petitioner 
having  filed  a  traverse  of  the  allegations  contained  in  said 

return,  and  said  justice  having  on  said day  of — , 

19 — ,  made  an  order  of  reference  in  said  matter,  to  take  proof 
of  the  matters  and  facts  in  said  petition,  return  and  traverse 
set  forth,  and  report  thereon  with  his  opinion  to  this  court, 
and  said  referee  having  duly  taken  the  testimony,  and  made 
his  report,  and  the  respondent  V.  C.  haAdng  duly  made  a 
motion  to  confirm  said  report,  and  for  judgment  dismissing 
said  writ,  etc.,  and  said  motion  having  duly  come  on  to  be 
heard. 

Now,  on  reading  and  filing  the  report  of  said  referee,  the 
testimony  heretofore  taken  herein  before  him,  and  upon  all 
the  papers  and  proceedings  herein,  and  after  hearing  D.  S., 
Esq.,  counsel  for  respondent  in  support  of  said  motion,  and 
R.  M.  S.,  Esq.,  counsel  for  relator,  in  opposition  thereto,  it  is 

Ordered,  that  the  said  writ  of  habeas  corpus  issued  out  of 

1  See  note  to  Form  No.  733,  p.  1304.     This  form  is  from  same  case. 
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this  court,  on  the day  of ,  19. — ,  be  and 

the  same  is  hereby  dismissed  with  costs  and  disbursements 
against  said  relator,  and  in  favor  of  the  respondent,  V.  C. 

Enter 
B.  M., 
J.  S.  C. 

Form  No.  749. 

Order  Granting  Stay  and  Fixing  Bail.> 
(Code  Civ.  Pro.  §  2060.) 

At,  etc.,  as  for  court  order. 

[Title.] 

The  writ  of  habeas  corpus  issued  herein  on  the 


day  of ,  19 — ,  having  been  dismissed  and  the  applica- 
tion to  discharge  the  relator  denied  by  Mr.  Justice , 

on  the day  of ,  19 — ,  and  the  said  justice 

having  made  an  order  remanding  the  relator  to  the  custody 
of  J.  L.  H.,  Chief  of  Police  of  the  City  of ,  and  grant- 
ing a  stay  of  proceedings  to  enable  the  relator  to  apply  to  any 
justice  of  the  Supreme  Court  of  the  State  of  New  York  for  a 
stay  of  proceedings  and  to  be  liberated  on  bail  pending  the 

decision  of  an  appeal  from  the  order  of  Mr.  Justice , 

denying  the  application  of  the  relator  for  his  discharge,  and 

an  application  having  been  duly  made  to  Mr.  Justice , 

of  the  Supreme  Court  of  the  State  of  New  York,  at  his  Cham- 
bers in  the  City  of ,  New  York,  on  the day 

of ,  19 — ,  for  a  stay  of  proceedings  herein  and  to 

admit  the  relator  to  bail  pending  the  appeal  from  the  said 

order  of  Mr.  Justice ;  now,  after  hearing , 

of  counsel  for  C.  E.  C,  the  relator  herein,  in  favor  of  such 

apphcation,  and ,  of  counsel  for  J.  L.  H.,  Chief  of 

Pohce  of  the  City  of ,  and ,  Agent  of  the 

State  of  Tennessee,  in  opposition,  and  due  dehberation  had, 
it  is 

Ordered,  that  a  stay  of  all  proceedings  under  the  order  of 
the  Special  Term  of  the  Supreme  Court  held  by  Mr.  Justice 

,   made   on   the day  of ,   19 — , 

remanding  the  custody  of  the  relator  to  J.  L.  H.,  Chief  of 
Pohce  of  the  City  of ,  N.  Y.,  and  denying  the  ap- 
plication of  relator  to  be  discharged  from  imprisonment,  be 

1  See  note  to  Form  No.  713,  p.  1280. 
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and  the  same  hereby  is  granted  until  the  decision  of  the  Ap- 
pellate Division  of  the  Supreme  Court  of  the  State  of  New 

York, Judicial  Department,  on  the  appeal  taken 

herein  to  the  said  Appellate  Division  of  the  Supreme  Court, 
Judicial  Department,  from  the  said  order  of  Mr. 


Justice 

It  is  further  ordered  that  the  said  C.  E.  C.  be  admitted  to 

bail  pending  said  appeal  in  the  sum  of dollars,  in 

an  undertaking  to  be  approved  by  a  justice  of  this  court,  on 
notice  to  the  counsel  for  the  said  Chief  of  Police;  and  on  the 
filing  and  approval  of  said  undertaking,  the  said  C.  E.  C.  be 
hberated  and  discharged  from  arrest;  and  that  in  the  mean- 
time, and  until  the  giving  and  approval  of  said  undertaking, 
the  said  C.  E.  C.  remain  in  the  custody  of  J.  L.  H.,  Chief  of 

PoUce  of  the  City  of ,  within  the  jurisdiction  of  this 

court,  to  wit,  in  the  County  of .  N.  Y. 


Form  No.  750. 

Commitment  Upon  Return  of  Warrant, 

(Code  Civ.  Pro.  §2028.) 

[Title.] 

A.  B.  [sheriff,  etc.]  having  been  brought  before  me,  on  a 
warrant  issued  by  me,  stating  [recite  the  warrant],  I  do,  there- 
fore, in  the  name  of  the  people  of  the  State  of  New  York, 

command  the  sheriff  of county  [or  coroner,  or  other 

person,  to  be  named  therein],  forthwith  to  convey  the  said 

to  the  jail  of  the  said  county  of ,  and  there 

commit  him  to  close  custody  in  such  jail,  without  being  allowed 
the  hberties  thereof,  there  to  remain  until  he  shall  make  return 
to  the  writ  in  such  warrant  mentioned  [and  until  he  shall 
comply  with  my  order  (state  what  the  order  is,  in  relation  to 
the  person  for  whose  relief  the  writ  of  habeas  corpus  or  certiorari 
was  issued)],  and  shall  comply  with  any  other  order  which  may 
be  made  by  me  in  relation  to  the  said  [name  the  person  for 
whose  relief  the  writ  was  issued],  and  the  jailor  is  commanded 
to  receive  and  keep  him  accordingly. 

Given  under  my  hand  and  seal  at,  etc.,  on,  etc. 

rL_  s  1  [Signature  of  judge.] 

M.  N.,  Attorney  for . 

[Office  address.] 
YoL.  n— 29 
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Form  No.  751. 

Kecognizance  of  Prisoner  for  His  Appearance. 
(Code  Civ.  Pro.  §2046.) 

State  of  New  York,      I  ^^  . 


County  of 

Be  it  remembered,  that  on  this day  of , 

19 — ,  A.  B.,  of  the of ,  in  said  county,  and 

0.  D.  of  the  same  place,  banker,  and  E.  F.  of  the  same  place, 
merchant,  personally  came  before  A.  0.,  a  justice  of  the 
Supreme  Court  of  the  State  of  New  York,  and  jointly  and 
severally   acknowledged   themselves   to   be  indebted   to   the 

people  of  the  State  of  New  York  in  the  sum  of 

dollars,  to  be  levied  of  their  respective  goods  and  chattels, 
lands  and  tenements,  to  the  use  of  the  said  people,  if  de- 
fault shall  be  made  in  the  conditions  following:  [*] 

Whereas,  the  above-named  A.  B.  is  in  the  custody  of  the 

sheriff  of  the  said  county  of ,  under  a  commitmeot 

from  M.  N.,  a  justice  of  the  peace  for  the  town  of  — ^ , 

in  said  county,  from  which  commitment  it  appears  that  the 
said  A.  B.  is  charged  with  the  crime  of  [naming  it],  committed 
within  said  county  [or  otherwise,  according  to  the  fact];  and. 

Whereas,  an  order  was  made  by  Hon.  R.  W.  P.,  a  justice 

of  the  Supreme  Court,  dated ,  19 — ,  directing  the 

discharge  of  said  A.  B.,  upon  bail  being  given  by  him  in  the 
sum  hereinafter  mentioned,  for  his  appearance  at  the  term 
of  the  court  hereinafter  mentioned,  as  required  by  law: 

Now,  therefore,  the  condition  of  this  recognizance  is  such, 
that  if  the  said  A.  B.  shall  personally  appear  at  the  next 

court  of ,  to  be  held  in  and  for  said  county  of , 

then  and  there  to  answer  to  an  indictment  to  be  preferred 
against  him  for  the  said  offense,  and  further  to  do  and  receive 
what  shall,  by  the  said  court,  be  then  and  there  enjoined  upon 
him,  and  shall  not  depart  the  said  court  without  leave,  then 
this  recognizance  to  be  void;  otherwise  to  remain  in  full  force 
and  virtue. 

A.  B.  [l.  s.] 
C.  D.  [l.  s.] 
E.  F.    [l.  s.] 

Subscribed   and   acknowledged   before   me,   the   day   and 
year  first  above  written,  by  A.  B.,  C.  D.  and  E.  F. 

A.  0.,  Judge,  etc. 
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State  op  New  York, 

County,     ]  ®^ 

C.  D.  and  E.  F.  being  severally  duly  sworn,  each  for  him- 
self deposes  and  says,  that  he  is  one  of  the  sureties  named 
in  the  foregoing  recognizance;  that  he  is  a  resident  and  house- 
holder of  the  county  of ,  and  is  worth  the  sum  of 

dollars  over  and  above  all  demands  against  him. 

CD. 
E.  F. 

Sworn  to,  etc. 

[Approval  as  in  Form  No.  145,  Vol.  I.] 


Form  No.  753. 

Order  for  Bail  on  fieturn  to  Writ  of  Certiorari. 
(Code  Civ.  Pro.  §2045.) 

At,  etc.,  as  for  court  order,  when  made  by  court. 

•[Title.] 

It  appearing  upon  the  return  of  the  writ  of  certiorari,  here- 
tofore allowed  by  me,  that  A.  B.,  upon  whose  application  said 
writ  was  allowed,  is  entitled  to  be  bailed: 

I  do  hereby  order  that  said  A.  B.  be  discharged  from  custody 

by ,  upon  his  giving  bail  as  required  by  law  in  the 

sum  of dollars  for  his  appearance  at,  etc.  [specifying 

the  court  and  the  term  thereof]. 

Dated ,  19—. 

A.  0.,  Judge,  etc. 


Form  No.  753. 

Judge's  Certificate  of  Compliance  to  be  Made  upon  the  Order 

(No.  751). 
(Code  Civ.  Pro.  §204'7.) 

I,  A.  0.,  judge  [or  justice],  etc.,  do  hereby  certify,  pur- 
suant to  section  2047  of  the  Code  of  Civil  Procedure,  that 
the  within  [or  foregoing]  order  has  been  compUed  with  by 
A.  B.,  therein  mentioned,  by  the  giving  of  the  recognizance 

of  said  A.  B.,  with  two  sureties,  in  the  sum  of dollars, 

for  his  appearance  as  prescribed  in  said  order;  which  recog- 
nizance has  been  [this  day]  filed  by  me  with  the 

clerk. 

Dated .  19—.. 

A.  0.,  Justice  [or  Judge],  etc. 
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Form  No.  754. 

Attachment  for  not  Obeying  Final  Order  for  Discharge. 
(Code  Civ.  Pro.  §  2049.) 

[Title.] 

It  appearing  to  me  that  the  final  order,  made  by  me  on 

the day  of ,  19 — ,  directing to 

discharge  A.  B.  from  his  custody,  has  been  duly  served  upon 

the  said ,  and  that  said has  hitherto  failed 

to  obey  the  said  order  and  has  not  discharged  the  said  A.  B. 
as  thereby  required. 

Therefore,  etc.  [conclude  as  in  form  No.  737  from  (f )]. 


Form  No.  TSS. 

Warrant  to  Bring  up  Prisoner  About  to  be  Removed  (No.  1). 
(Code  Civ.  Pro.  §  2054.) 

[Title.] 

To  the  Sheriff  of  the  County  of [or  to  any  Sheriff 

(or  Constable),  or  to  A.  B.]: 

It  having  appeared  to  me  satisfactorily,   by  proof,   that 

A.  B.  is  held  in  unlawful  confinement  [or  custody]  by , 

and  that  there  is  good  reason  to  believe  that  he  will  be  carried 
out  of  the  State  [or  will  suffer  irreparable  injury]  before  he 
can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, to  wit:  that,  etc.  [reciting  the  facts]: 

Now,  therefore,  you  are  hereby  commanded  to  take  the  said 
A.  B.,  and  forthwith  to  bring  him  before  me,  to  be  dealt  with 
according  to  law  [and  the  said  proof  being  also  sufficient  to 
justify  the  arrest  of  the  said  C.  D.  as  for  a  criminal  offense, 
to  wit  {stating  offense),  committed  by  said  C.  D.,  in  the  taking 
and  detaining  said  A.  B.,  I  do  further  direct  you  to  arrest  the 
said  C.  D.  for  the  said  offense]. 

Witness  my  hand  this day  of ,   19 — , 

at,  etc. 


M.  N.,  Attorney  for  — 
[Office  address.] 


[Signature  of  judge.] 


Form  No.  756. 

Warrant  to  Bring  up  Prisoner  About  to  be  Removed,  etc.  (No.  2).i 
(Code  Civ.  Pro.  §  2054.) 

[Title.] 

1  Substantially  as  used  in  People  ex  rel.  N.  Y.  S.  P.  C.C.y.  Gilmore,  88  N.  Y.  627. 
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State  of  New  York,  \ 

City  AND  County  OF  New  York,  j 

To  the  Sheriff  of  the  city  and  county  of  [New  York  and  his 
Deputies;  to  the  Superintendent  of  the  Municipal  Police 
of  the  city  of  New  York,  and  to  all  the  Captains  and 
Officers  of  said  Municipal  Police,  and  to  any  Constable 
of  the  said  city] : 

Whereas,  E.  F.  J.,  superintendent  of  "The  New  York 
Society  for  the  Prevention  of  Cruelty  to  Children,"  a  cor- 
poration duly  incorporated  under  and  in  pursuance  of  the 
laws  of  this  State,  has  apphed  to  me  for  a  warrant  to  take 
a  certain  child  called  "Little  Bob,"  or  "Le  Petit  Bob,"  alleged 
to  be  illegally  confined  by  and  in  the  custody  of  W.  M.  D.  at 

and  within  the  premises  No. street,  in  the  city 

and  county  of  New  York;  and. 

Whereas,  it  appears  from  the  proofs  before  me  that,  etc. 
[setting  forth  particulars];  from  which  facts  it  satisfactorily 
appears  to  me  that  the  said  child,  "Little  Bob,"  or  "Le  Petit 
Bob,"  is  held  in  illegal  confinement  and  custody  by  the  said 
W.  M.  D.,  and  that  there  is  good  reason  to  believe  that  said 
child  will  be  carried  out  of  the  State  by  or  will  suffer  some 
irreparable  injury  at  the  hands  of  the  said  W.  M.  D.  before 
such  child  can  be  relieved  by  the  issuing  of  a  habeas  corpus 
or  certiorari. 

And  the  facts  further  appearing  to  me  sufficient  to  justify 
the  arrest  of  the  said  W.  M.  D.,  having  such  child  in  his  cus- 
tody, as  for  a  criminal  offense  committed  in  the  taking  and 
detaining  of  such  child. 

These  are,  therefore,  in  the  name  of  the  people  of  the  State 
of  New  York,  to  authorize  and  command  you  immediately 
to  take  the  said  child,  "Little  Bob,"  or  "Le  Petit  Bob,"  and, 
also,  to  arrest  the  said  W.  M.  D.,  and  bring  them,  and  each 
of  them,  before  me  without  delay,  to  be  dealt  with  according 
to  law. 

Given  under  my  hand  [and  seal]  at  the  city  of  New  York, 

this  — — . day  of ,  19 — . 

[l.  s.]  C.  D.,  Justice,  etc. 


Form  No.  757. 
Order  Admitting  Prisoner  to  Bail  Pending  Appeal. 

(Code  Civ.  Pro.  §2060.) 
At,  etc.,  as  for  court  order,  when  made  by  court. 
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[Title.] 

A  final  order  having  been  heretofore  made  by  me,  dated 

on  the day  of ,  19 — ,  in  the  above-entitled 

matter,  by  which  A.  B.  was  remanded  to  the  custody  of 

[or  by  which  the  proceedings  heMn  were  dismissed,  or  state 
other  effect  of  order];  and, 

Whereas,  it  has  appeared  by  the  affidavit  of  said  A.  B., 

dated ,  19 — ,  that  said  A.  B.  has  appealed  [or  in 

tends  to  appeal]  from  the  said  order  to  the  [Appellate  Di- 
vision of  the  Supreme  Court],  and  the  offense  with  which 
the  said  A.  B.  is  charged  being  a  bailable  offense,  and  due 
notice  of  this  apphcation  having  been  given  to  the  district 
attorney  of county: 

Now,  on  the  application  of  said  A.  B.,  and  after  hearing, 
etc.,  and  on  filing  [name  any  opposing  pa'pers]: 

It  is  hereby  ordered,  that  the  sum  in  which  the  said  A.  B. 
shall  be  admitted  to  bail  pending  the  said  appeal,  be  and 
the  same  is  hereby  fixed  at  the  sum  of dollars. 


Form  No.  758. 

Recognizance  of  Prisoner  on  Appeal  from  Final  Order  Difsmissing 

Proceedings,  etc.,  on  Habeas  Corpus,  etc. 

(Code  Civ.  Pro.    §§  2061,  2062.) 

As  in  form  No.  751  to  [*],  and  thence  as  follows:  Whereas, 
the  said  A.  B.  is  in  the  custody  of  the  sheriff  of  the  county 
of ,  under  a  commitment  from,  etc.,  by  which  com- 
mitment it  appears  that  the  said  A.  B.  is  charged  with  the 
crime  of  [naming  it];  and,  whereas,  a  final  order  has  been 
made  by  Hon.  A.  0.,  a  justice  of  the  Supreme  Court,  upon  an 
apphcation  to  him  by  said  A.  B.  for  a  writ  of  habeas  corpus 
[or  of  certiorari]  to  inquire  into  the  cause  of  his  detention 
dismissing  the  said  proceedings  [or  remanding  the  said  A.  B, 
to  the  custody  of  said  sheriff,  etc.  {stating  general  nature  of  the 

order)],  which  order  bears  date  on  the day  of , 

19 — ;  and,  whereas,  the  said  A.  B.  has  perfected  [or  intends 
to  take]  an  appeal  from  said  final  order  to  the  [Appellate  Di- 
vision of]  the  [Supreme]  Court. 

[Or  whereas,  the  said  A.  B.  has  appealed  to  the  (Appel- 
late Division)  of  the  (Supreme)  Court  from  said  final  order; 
and,  whereas,  said  Appellate  Division  has  affirmed  {or  re- 
versed) the  said  order,  and  the  said  A.  B.  has  perfected  an 
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appeal  to  the  Court  of  Appeals  from  the  said  order  of  affirm- 
ance {or  reversal),  dated ,  19 — .] 

Now,  therefore,  the  condition  of  this  recognizance  is  such 
that  if  the  said  A.  B.  shall  personally  appear  at  a  Term  of 
the  Appellate  Division  of  the  [Supreme]  Court,  to  be  held 

at  the of ,  on  the day  of , 

19 — ,  and  abide  by  and  perform  the  order  of  the  said  ap- 
pellate court,  then  this  recognizance  to  be  void,  or  other- 
wise to  remain  in  full  force  and  virtue. 

\0r  in  case  of  an  appeal  to  the  Court  of  Appeals,  say:  shall 
personally  appear  at  a  term  of  the  Appellate  Division  of  the 
(Supreme)  Court  to  abide  by  and  perform  its  judgment  or 
order,  made  after  the  determination  of  the  said  last  mentioned 
appeal,  then,  etc.] 

A.  B.  [l.  s.] 
C.  D.  [l.  s.] 
E.  F.    [l.  s.] 

Subscribed  and  acknowledged  before  me,  this  day  and 
year  first  above  written  by  [A.  B.],  C.  D.  and  E.  F. 

A.  0.,  Judge,  etc. 

[Justification  as  in  Form  No.  145,  except  that  the  sureties 
must  be  householders  within  the  county;  and  approval  as  in 
Form  No.  145,  Vol.  I.] 


CHAPTER  XV. 

MANDAMUS. 

Article   I.    In  generai,  p.  1328. 

II.     When  granted,  p.  1337. 

III.  When  REPtrsED,  p.  1346. 

IV.  How  OBTAINED,  p.  1361. 

V.    The  writ,  p.  1402. 
VI.    Enforcement,  p.  1419. 

Art.  I.   IN  GENERAL. 

1.  In  general. — The  writ  of  mandamus  ^  is  the  fourth  in 
order  of  the  State  writs  as  given  in  the  Code.     Its  purpose  ^ 

'The  word  "mandamus"  is  the  Latin  for  "we  command."  "Under  the 
common  law  a  writ  of  mandamus  issued  in  the  king's  name  to  inferior 
courts,  officers,  corporations  or  persons,  requiring  them  to  do  a  particular 
thing  specified.  It  being  issued  in  the  king's  name,  did  not  run  to  himself, 
to  ParUament,  nor  to  the  judiciary,  except  such  inferior  courts  as  the  higher 
courts  had  the  power  to  review.  Under  our  Code  the  writ  issues  out  of 
the  court  as  an  order  of  the  court;  but  we  have  attempted  by  no  provision 
of  the  statute  to  change  the  force  and  effect  of  the  common-law  writ,  nor 
its  object  and  purpose."  People  ex  rel.  Broderick  v.  Morton,  156  N.  Y. 
136,  145.  "The  writ  of  mandamus  is  called  a  prerogative  writ.  It  origi- 
nated from  a  necessity  to  furnish  a  remedy  to  compel  the  performance  of  a 
specific  duty,  in  cases  where  the  ordinary  forms  of  legal  procedure  fur- 
nished no  adequate  remedy,  and  issued  by  the  exercise  of  the  sovereign 
power  of  the  king,  who  originally  sat  in  the  King's  Bench  in  person." 
People  ex  rel.  Gas-Light  Co.  v.  Syracuse  Common  Council,  78  N.  Y.  56. 
Mandamus  is  also  interestingly  discussed  in  the  Matter  of  Weidenfeld  v. 
Keppler,  84  App.  Div.  235;  82  Supp.  634;  aff'd  on  opinion  below,  176  N.  Y. 
562;  and  in  People  ex  rel.  Lower  v.  Donovan,  135  N.  Y.  76. 

^  "The  primary  object  of  the  writ  of  .mandamus  is  to  compel  action. 
It  neither  creates,  nor  confers  power  to  act,  but  only  commands  the  exercise 
of  powers  already  existing,  when  it  is  the  duty  of  the  person  or  body  proceeded 
against  to  act  without  its  agency.  .  .  When  the  law  requires  a  public 
officer  to  do  a  specified  act,  in  a  specified  way,  upon  a  conceded  state  of 
facts,  without  regard  to  his  own  judgment  as  to  the  propriety  of  the  act  and 
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is  "  to  compel  the  doing  of  a  specific  thing  based  upon  a  legal 
right."  People  ex  rel.  Lehmaier  v.  Interurban  R.  Co.,  177 
N.  Y.  296.  "To  compel  the  performance  of  an  act  which  the 
law  specifically  enjoins  and  not  to  undo  an  act  already  done." 
Dental  Soc.  of  N.  Y.  v.  Jacobs,  103  App.  Div.  86;  92  Supp.  590. 
"To  compel  action  and  not  to  review  action  taken;  it  can 
control  the  performance  of  a  ministerial  duty;  it  can  require, 
but  cannot  control,  the  exercise  of  judgment  or  discretion." 
Matter  of  Kelsey  v.  Church,  112  App.  Div.  408;  98  Supp.  535. 
"Judicial  action  may  be  directed,  but  the  resulting  judgment 
cannot  be  dictated  by  the  mandamus."  People  ex  rel.  Graham 
V.  Studwell,  91  App.  Div.  469;  86  Supp.  967;  aff'd,  without 
opinion,  179  N.  Y.  520.  "There  is  no  dispute  as  to  the  rule 
of  law  that  a  mandamus  against  a  public  officer,  or  a  munici- 
pality, is  a  proper  remedy  to  compel  the  performance  of  a 
ministerial  duty  plainly  prescribed,  and  may  be  invoked  in 
behalf  of  any  party  interested  in  its  performance,  on  the  failure 
of  the  officer  or  public  body  to  do  the  act  or  thing  required." 
People  ex  rel.  Wooster  v.  Maher,  141  N.  Y.  330,  336. 

Particular  statutory  provisions  permitting  mandamus   will 

with  no  power  to  exercise  discretion,  the  duty  is  ministerial  in  character 
and  performance  may  be  conpelled  by  mandamus,  if  there  is  no  other  rem- 
edy. When,  however,  the  law  requires  a  judicial  determination  to  be  made, 
such  as  the  decision  of  a  question  of  fact  or  the  exercise  of  judgment  in 
deciding  whether  the  act  should  be  done  or  not,  the  duty  is  regarded  as 
judicial  and  mandamus  will  not  lie  to  compel  performance."  People  ex  rel. 
Harris  v.  Land  Office  Commissioners,  149  N.  Y.  26,  30.  The  writ  "will  be 
granted  to  prevent  a  failure  of  justice,  but  never  to  promote  manifest  in- 
justice. It  is  a  remedial  process  and  may  be  issued  to  remedy  a  wrong, 
not  to  promote  one,  to  compel  the  discharge  of  a  duty  which  ought  to  be 
performed,  but  not  to  compel  the  performance  of  an  act  which  will  work 
a  public  or  private  mischief,  or  to  compel  a  compliance  with  the  strict  letter 
of  the  law  in  disregard  of  its  spirit  or  in  aid  of  a  palpable  fraud."  People 
ex  rel.  Wood  v.  Brooklyn  Assessors,  137  N.  Y.  201,  204.  "There  is  no  ex- 
ception whatever  to  the  rule  that  where  there  is  imposed  upon  a  public 
officer  a  purely  ministerial  duty  not  accompanied  with  any  official  discre- 
tion, the  performance  of  that  duty  when  refused  will  be  compelled  by  man- 
damus." People  ex  rel.  Sayville  Co.  v.  Kempner,  49  App.  Div.  121;  63 
Supp.  199. 
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be  found  in  the  Railroad  Law/  the  Public  Health  Law/  the 
Civil  Service  Law/  and  other  general  statutes. 

2.  "  Clear  legal  right "  ^  is  a  phrase  much  used  by  the 
courts  as  stating  a  prerequisite  to  the  issuance  of  the  writ. 
"The  remedy  by  mandamus  is  of  an  exceptional  character, 
and  the  writ  issues  only  in  that  class  of  cases  where  a  clear 
legal  right  is  made  to  appear  and  there  is  no  other  adequate 
and  legal  means  to  obtain  it."  People  ex  rel.  McMackin  v. 
N.  Y.  Bd.  of  Police,  107  N.  Y.  235,  239.  The  writ  of  man- 
damus will  not  issue  in  cases  of  doubtful  right.  People  ex  rel. 
Mott  V.  Greene  Co.  Supervisors,  64  N.  Y.  600.  "Indeed,  it 
may  often  properly  be  refused  in  the  exercise  of  judicial  dis- 
cretion even  where  the  applicant  has  a  cause  of  action  en- 
forcible  in  a  suit  for  damages."  Matter  of  Cullen  v.  N.  Y. 
Tel.  Co.,  106  App.  Div.  250;  94  Supp.  290.  It  will  not  be 
issued  in  a  doubtful  case.  People  ex  rel.  Auchincloss  v.  Pierce, 
38  Misc.  332;  77  Supp.  910. 

3.  Who  may  he  a  relator. — Usually  the  relator  is  one  who 
seeks  some  relief  for  himself,  or  for  a  class  of  which  he  is  a 
member.  But  it  "has  been  repeatedly  held  that  the  rule 
that  a  relator,  applying  for  a  writ  of  mandamus,  must  show 
an  individual  right  to  the  thing  asked,  does  not  apply  to  cases 
where  the  interest  is  common  to  the  whole  community." 
People  ex  rel.  Kay  v.  Swanstrom,  79  App.  Div.  94;  79  Supp. 

1  See  paragraph  18,  p.  1374. 

2  See  note,  p.  1332. 

'  See  paragraph  19,  p.  1376. 

^  It  is  a  "clear  legal  right"  that  justifies  the  peremptory  writ.  Matter 
of  McNeUe,  107  App.  Div.  338;  95  Supp.  146.  "Mandamus  proceeds  upon 
the  theory  of  a  clear  legal  right;  it  is  to  correct  the  neglect  or  refusal  of  an 
officer  or  board  to  do  that  which  by  law  it  is  bound  to  do.  If  the  officer 
or  board  has  discretion,  the  court  will  not  control  the  exercise  of  that  dis- 
cretion. It  may  tell  the  officer  to  act,  but  it  will  not  compel  him  to  act 
in  a  particular  way.  If  he  has  no  power  to  act,  the  court  will  not  compel 
him  to  do  that  which  the  law  does  not."  Matter  of  Hamburger  v.  Board  of 
Estimate,  109  App.  Div.  427;  96  Supp.  130;  app.  dism'd  184  N.  Y.  577. 
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934;  app.  dism'd  without  opinion,  175  N.  Y.  514.  He  may 
be  a  private  citizen,  instituting  a  proceeding  in  the  name  of 
the  people,  for  the  public  benefit.  People  ex  rel.  Bacon  v. 
N.  C.  R.  Co.,  164  N.  Y.  289.  Thus,  he  may  be  a  citizen,  seek- 
ing to  enforce  the  right  of  all  citizens,  that  the  streets  of  the 
city  shall  remain  unobstructed  and  unincumbered.  People 
ex  rel.  Pumpyansky  v.  Keating,  168  N.  Y.  390.  And  a  resident 
of  a  borough  of  New  York  City,  in  which  borough  violations 
of  the  Building  Code  are  alleged  to  have  taken  place,  can,  it 
seems,  maintain  mandamus  to  compel  the  superintendent  of 
buildings  of  that  borough  to  enforce  the  provisions  violated. 
People  ex  rel.  Cooke  v.  Stewart,  77  App.  Div.  181;  78  Supp.  1054. 

4.  Against  whom  the  writ  may  issue — In  this  State 
"  the  writ  never  issues  to  the  executive  or  legislative  branches 
of  the  Government,  nor  to  the  judicial  branch  having  general 
and  final  jurisdiction."  ^  People  ex  rel.  Broderick  v.  Morton, 
156  N.  Y.  136.  In  this  case,  it  was  refused  against  the  goV' 
ernor,  as  an  ex  officio  trustee.  Id.  The  writ  may  run,  it 
seems,  during  the  recess  of  the  legislature,  to  the  lieutenant- 
governor  and  speaker  of  the  assembly  to  compel  the  perform- 
ance of  ministerial  duties.  Id.  It  will  not  lie  against  a 
voluntary    and    unincorporated    association.^     Weidenfeld   v. 

1  In  other  States  the  rule  is  otherwise.  The  opinion  in  this  case  cites 
many  authorities  and  discusses  the  questron,  especially  at  p.  141.  It  says, 
e.  g.,  "  The  ministerial  duties  which  it  has  been  held  in  different  States  may 
be  compelled  by  mandamus  are  the  commissioning  of  a  clerk  of  a  court, 
the  issuance  of  a  warrant  for  the  attorney-general's  salary,  the  auditing  of 
an  officer's  claim  for  expenses,  the  commissioning  of  officers  chosen  by  the 
legislature,  the  issuance  of  State  bonds  to  a  railroad  company,  the  au- 
thentication of  a  bill  in  the  governor's  possession  as  a  statute,  the  issuance 
of  a  proclamation  that  a  bank  is  authorized  to  begin  business,  and  such 
duties  imposed  by  statute  upon  the  governor  as  might  have  been  imposed 
upon  another  officer,  when  ministerial." 

2  The  reason  that  mandamus  lies  against  corporations  and  not  against 
voluntary  and  unincorporated  associations  is  that  the  corporation  being 
the  creation  of  the  Government,  a  visitorial  power  is  always  imphedly  re- 
served. Weidenfeld  v.  Keppler,  84  App.  Div.  235;  82  Supp.  634;  aff'd  on 
opinion  below,  176  N.  Y.  562. 
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Keppler,  84  App.  Div.  235;  82  Supp.  634;  aff'd  on  opinion 
below,  176  N.  Y.  562.  The  writ  will  lie  against  ^  a  sur- 
rogate. Matter  of  Kelsey  v.  Church,  112  App.  Div.  408;  98 
Supp.  535.  State  officers.  People  ex  rel.  Ging  v.  Lyman,  46 
App.  Div.  313.  A  judge.^  Hayes  v.  Consol.  Gas  Co.,  143 
N."  Y.  641.  Municipal  officers.  People  ex  rel.  Coveney  v. 
Kearny,  44  App.  Div.  449;  61  Supp.  41;  aff'd  on  opinion  below, 
161  N.  Y.  648;  People  ex  rel.  Boyd  v.  Hertle,  46  App.  Div.  505; 
61  Supp.  965.  Town  officers.  People  ex  rel.  De  Groat  v. 
Marlette,  94  App.  Div.  592;  88  Supp.  379;  aff'g  41  Misc.  151; 
83  Supp.  962;  Matter  of  Reddish,  45  App.  Div.  37.  A  business 
corporation.  Matter  of  Steinway,  159  N.  Y.  250.  A  college. 
People  ex  rel.  Cecil  v.  Bellevue  Hasp.  Med.  Coll.,  60  Hun,  107; 
14  Supp.  490;  aff'd  on  opinion  below,  128  N.  Y.  621.  Corpora- 
tion directors.  Matter  of  Journal  Publishing  Club,  30  Misc. 
326;  63  Supp.  465.  Railroads.  People  ex  rel.  Garbutt  v.  R.  & 
S.  L.  R.  R.  Co.,  76  N.  Y.  294.  A  membership  corporation. 
'Stein  V.  Marks,  44  Misc.  140;  89  Supp.  921.  A  county  medical 
society.  People  ex  rel.  Bartlett  v.  Erie  Co.  Med.  Soc,  32  N.  Y. 
187.  A  church.  People  ex  rel.  Griff  en  v..  Steele,  1  Edm.  Sel. 
Cas.  505.  A  political  committee.  People  ex  rel.  Coffey  v. 
Kings  Co.  Dem.  Comm.,  164  N.  Y.  335.  A  notary  public. 
People  ex  rel.  Sayville  Co.  v.  Kempner,  49  App.  Div.  121;  63 
Supp.  199. 

5.  If  another  remedy  exists,  the  court  ordinarily,  in  the 
exercise  of  its  discretion,  will  refuse  the  writ.  "If  a  relator 
may  obtain  reUef  by  appeal,  writ  of  error  or  certiorari,  he  will 

^  See  also  article  when  granted,  post,  pp.  1337  et  seq. 

It  can  be  granted,  it  seems,  against  a  health  board  or  health  officer,  to 
compel  the  performance  of  a  duty  imposed  by  the  Public  Health  Law. 
Public  Health  Law,  §  31;  L.  1893,  c.  661,  §  31,  as  am'd  by  L.  1903,  c.  383; 
4  Cum.  &  Gil.  Gen.  L.,  682;  People  ex  rel.  Friendship  Board  of  Health  v, 
Fnes,  109  App.  Div.  358;  96  Supp.  327. 

^  It  seems,  to  compel  him  to  give  a  case  a  preference,  to  which  it  legally 
is  entitled.     Id. 
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not  be  entitled  to  mandamus,"  it  seems.  People  ex  rel.  McCabe 
V.  Matthies,  179  N.  Y.  242.  Here,  mandamus  was  refused  be- 
cause certiorari  lay.  Id.  It  is  "an  almost  universal  rule" 
that  mandamus  will  not  lie  where  there  is  a  sufficient  remedy 
at  law.  People  ex  rel.  Gargan  v.  York,  31  Misc.  549;  65  Supp. 
559. 

Remedy  by  action. — "While  there  is  no  fast  rule  that  the 
mere  existence  of  a  remedy  by  action  defeats  an  application 
for  a  mandamus,"  it  seems,  "yet  where  such  remedy  exists 
the  application  for  mandamus  is  addressed  to  the  sound  dis- 
cretion of  the  court."  People  ex  rel.  Murray  v.  Lindenthal,  77 
App.  Div.  515;  78  Supp.  997.  Here,  because  of  the  remedy 
by  action,  the  writ  was  refused.  Id.  And  the  writ  was  refused 
where  the  relator,  seeking  to  recover  excess  money  which  he 
paid  a  substitute  soldier  in  the  Civil  War,  had  a  remedy  by  ac- 
tion, expressly  given  by  statute.  People  ex  rel.  Perkins  v.  Haw- 
kins, 46  N.  Y.  9.  However,  if  an  action  for  damages  would  be 
inadequate,  it  seems  that  the  writ  will  issue,  for  "the  existence 
of  an  equitable  remedy  is  no  bar  to  the  writ  although  it  may 
influence  the  court  in  the  exercise  of  its  discretion."  People 
ex  rel.  Frost  v.  N.  Y.  C,  etc.,  R.  Co.,  168  N.  Y.  187. 

By  appeal.^ — "It  is  a  general  principle  that  a  writ  of  man- 
damus should  not  issue  where  there  is  an  adequate  remedy 
by  appeal."  People  ex  rel.  Keyser  v.  Bd.  of  Educ,  32  Misc. 
63;  66  Supp.  149.  The  alleged  wrongful  refusal  of  a  justice 
of  the  municipal  court  of  the  city  of  New  York  to  order  the 
removal  of  an  action  to  the  city  court  is  remedied  by  appeal. 
People  ex  rel.  Goldstein  v.  Bolte,  105  St.  Rep.  73;  71  Supp.  73. 

1  The  distinction  between  the  erroneous  determination  of  a  question 
of  jurisdiction  preliminary  to  hearing  the  case  at  all,  and  such  erroneous 
determination  after  a  hearing  upon  the  merits,  is  made  plain  by  a  com- 
parison of  People  ex  rel.  Allen  v.  Murray,  2  Misc.  152;  23  Supp.  160;  aff'd 
without  opinion,  138  N.  Y.  635;  and  Matter  of  McBride,  72  Hun,  394;  25 
Supp.  431.  In  the  latter  case  the  remedy  is  by  appeal.  So  held  in  the 
McBride  case.  In  the  former,  mandamus  will  lie  to  compel  action.  So 
held  in  the  Murray  case. 
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By  certiorari} — ^A  policeman,  found  guilty  after  a  trial  on 
charges,  cannot,  no  matter  how  Tnany  or  how  grave  the  errors, 
review  the  determination  and  annul  it  by  mandamus,  but 
must  resort  to  certiorari.  People  ex  rel.  Hanrahan  v.  McAdoo, 
110  App.  Div.  894;  96  Supp.  1069.  Where  the  dispute  had 
to  do  with  the  meaning  of  the  phrase  "with  interest"  in  a 
statute  for  tax  assessment,  it  was  held  that  mandamus  would 
not  lie  to  compel  certain  city  officials  to  receive  a  certain  sum 
in  full  payment  of  the  relator's  assessment,  for  the  error,  if  any, 
was  made  by  the  assessors  in  their  determination  of  the  pro- 
cedure of  assessment,  and  the  proper  remedy  was  by  §  959 
of  the  Greater  New  York  Charter.  Matter  of  Hagemeyer,  113 
App.  Div.  472;  99  Supp.  369.  It  seems  that  if  a  classification 
of  positions  made  by  a  municipal  civil  service  commission 
"clearly  violates  the  Constitution  or  the  statute,  mandamus 
should  issue  to  correct  the  classification.  If  the  action  of 
the  commission  is  not  palpably  illegal  the  court  should 
not  intervene."  People  ex  rel.  Schau  v.  McWilliams/  185 
N.  Y.  92. 

By  injunction. — On  an  application  by  members  of  a  mem- 
bership corporation  for  an  injunction  to  restrain  the  other 

1  "  Where  a  person  holding  a  subordinate  position  in  a  department  of  the 
city  government  is  discharged  in  violation  of  this  provision  of  the  charter 
(A'^.  Y.  Charter,  §  1543),  without  any  investigation  as  to  charges  against 
him,  or  without  giving  him  an  opportunity  to  make  an  explanation  before 
his  removal,  the  proper  proceeding  for  his  reinstatement  is  an  application 
for  a  mandamus."  People  ex  rel.  Segee  v.  Hayes,  106  App.  Div.  563;  94 
Supp.  754.  "Where,  however,  there  has  been  a  trial  of  charges  against 
such  subordinate,  or  an  investigation  into  the  conduct  of  the  subordinate 
upon  notice  to  him  after  which  the  appointing  power  has  determined  that 
the  charges  or  reasons  assigned  for  his  dismissal  have  been  established  and 
are  sufficient  to  justify  a  removal,  then  the  proceeding  by  the  appointing 
power  has  been  in  the  nature  of  a  judicial  determination  of  a  question,  sub- 
mitted to  him,  and  the  proper  proceeding  to  review  such  determination  is 
by  a  writ  of  certiorari."     Id. 

^  The  opinion  in  this  case  in  terms  retracts  the  statements  in  People  ex 
rel.  Sims  v.  Collier,  175  N.  Y.  196,  which  declared  that  the  proper  remedy 
for  one  who  sought  to  compel  the  State  civil  service  commission  to  place  a 
certain  position  in  the  exempt  class  was  certiorari. 
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members  and  the  corporation  from  interfering  with  the  plain- 
tiffs in  the  exercise  of  their  rights  as  members,  the  defendants 
contended  that  mandamus  was  the  proper  remedy;  Held,  that 
mandamus  was  not  proper  as  the  plaintiffs  had  not  been 
expelled.  Stem  v.  Marks,  44  Misc.  140;  89  Supp.  921. 
Although  a  writ  was  upheld,  directing  a  sale,  a  restraining 
clause,  to  prevent  certain  lands  from  being  included  in  the 
sale,  was  stricken  out.  People  ex  rel.  Carman  v.  Lewis,  102 
App.  Div.  408;  92  Supp.  642. 

By  quo  warranto. — Where  two  persons,  one  out  and  the 
other  in,  claim  title  to  an  office,  quo  warranto,  and  not  man- 
damus, is  the  proper  remedy.  People  ex  rel.  Donoher  v.  Greene, 
95  App.  Div.  397;  88  Supp.  601.  A  police  inspector  was  re- 
duced to  the  rank  of  captain  owing  to  the  fact  that  the  police 
force  had  its  full  legal  quota  of  inspectorships;  he  sought  to  re- 
gain his  position  by  mandamus;  i?eM,  that  his  proper  remedy  was 
quo  warranto.  People  ex  rel.  Baldwin  v.  McAdoo,  110  App.  Div. 
432;  96  Supp.  362.  " It  is  a  general  provision  of  law,"  it  seems, 
"which  has  been  many  times  applied,  that  the  courts  will  not,  at 
the  instance  of  a  person  out  of  possession  of  an  office,  try  the 
title  to  the  office  by  mandamus  or  other  proceeding,  but  will 
leave  him  to  his  remedy  by  information."  People  ex  rel.  Cove- 
ney  v.  Kearny,  44  App.  Div.  449;  61  Supp.  41;  aff'd  on  opinion 
below,  161  N.  Y.  648.  The  alternative  writ  will  lie  directing 
the  reinstatement  of  the  complaint  clerk  of  the  police  depart- 
ment of  a  city,  he  not  being  a  "public  officer,"  and  mandamus 
being,  therefore,  his  proper  remedy,  not  quo  warranto.  People 
ex  rel.  Corkill  v.  McAdoo,  98  App.  Div  312;  90  Supp.  689; 
peremptory  writ  refused,  after  trial.  Id.,  113  App.  Div.  770; 
99  Supp.  324.  The  peremptory  writ  was  refused  to  compel  a 
coroner  to  reinstate  the  relator  as  clerk,  the  office  being 
claimed  by  two  persons.  People  ex  rel.  Hoefle  v.  Cahill,  116 
App.  Div.  885.  It  will  be  refused  even  where  the  occupant 
has  been  allowed  to  intervene.  Id.;  People  ex  rel.  McLaughlin 
v.  Yonkers  Police  Commrs.,  174  N.  Y.  450. 
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6.  Granting  or  refusing  tlie  writ  is  largely  discretionary 

with  the  Supreme  Court.  "A  common-law  mandamus  is  ad- 
dressed to  the  soimd  discretion  of  the  Supreme  Court,  and 
when  it  appears  that  the  facts  are  such  as  to  justify  the 
court  in  refusing  mandamus  as  matter  of  discretion,  this  court 
will  not  attempt  to  review  its  action  unless  it  affirmatively 
appears  in  the  order  denying  the  writ  that  the  court  did  not 
refuse  the  application  in  the  exercise  of  discretion."  ^  People 
ex  rel.  N.  Y.  &  H.  R.  R.  Co.  v.  Bd.  of  Taxes,  166  N.  Y.  154. 
The  principle  thus  stated  is  well  settled.  People  ex  rel.  Leh- 
maier  v.  Interurban  R.  Co.,  177  N.  Y.  296  ;  Matter  of  Sherrill 
V.  O'Brien,  186  N.  Y.  1.  The  Appellate  Division  having 
reversed  a  judgment,  awarding  a  peremptory  writ  after  a  jury 
trial  on  issues  raised  on  an  alternative  writ,  and  ordered  a 
new  trial,  no  appeal  lies  to  the  Court  of  Appeals,  unless  the 
order  of  reversal  is,  on  its  face,  not  on  the  weight  of  evidence.^ 
People  ex  rel.  McDonald  v.  Clausen,  163  N.  Y.  523  ;  dism'g 
app'l  from  50  App.  Div.  286  ;  63  Supp.  993. 

//  arbitrarily  exercised,  this  discretion  is  reviewable;  hence, 
where  the  General  Term  refused  the  writ,  to  compel  the  com- 
mon council  of  a  city  to  assess  a  tax  to  pay  the  relator  for 
land  taken  for  street  purposes  (a  statute  having  directed  such 
action  if  no  appeal  was  taken  from  the  award  of  commissioners, 
and  no  appeal  having  been  taken,  and  there  being  no  sufficient 

1  "It  is  not  the  province  of  a  writ  of  mandamus  to  adjust  controverted 
questions  of  law  and  fact;  these  belong  to  the  field  of  actions,  and  while 
there  have  been  adjudications  of  this  class  of  questions,  it  is  rarely  that  an 
appellate  court  interferes  with  the  discretion  of  the  court  at  Special  Term 
to  compel  action."  People  ex  rel.  Ajas  v.  N.  Y.  Bd.  of  Educ.,  104  App. 
Div.  162;  93  Supp.  300;  Matter  of  McNeile,  107  App.  Div.  338;  95  Supp. 
146. 

2  After  the  trial  by  a  jury  of  issues  in  an  action  for  a  mandamus  the 
verdict  is  binding  on  the  court  and  cannot  be  treated  merely  as  advisory 
to  the  court.  As  the  Appellate  Division  has  a  right  to  pass  upon  the 
facts  as  well  as  the  law,  if  that  court  affirms  on  the  facts  and  reverses  on 
the  law  the  Court  of  Appeals  has  jurisdiction,  but  not  where  the  reversal 
is  on  the  facts,  or  the  law  and  facts.  People  ex  rel.  McDonald  v.  Clausen, 
163  N.  Y.  523,  and  cases  cited. 
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defense),  the  Court  of  Appeals  awarded  the  writ.  People  ex 
rel.  Gas-Ldght  Co.  v.  Syracuse  Common  Council,  78  N.  Y.  56. 

Art.  II.    WHEN  GRANTED.! 

The  peremptory  torit  has  been  awarded  and  upheld  in  the 
following  cases: 

1.  Reinstatement    in    private    bodies ^To    require   the 

county  committee  of  one  of  the  pohtical  parties  to  restore  an 
expelled  member,  who  had  been  duly  elected.  Primary  Elec- 
tion Law,  L.  1899,  Vol.  II,  c.  473.  People  ex  rel.  Coffey  v. 
Kings  Co.  Dem.  Comm.,  164  N.  Y.  335.  To  compel  restora- 
tion to'membership  in  a  private  corporation  formed  for  benevo- 
lent purposes.^  People  ex  rel.  Doyle  v.  N.  Y.  Benevolent 
Society,  3  Hun,  361. 

2.  In  position  under  city  government,  etc. — ^To  compel 
the  dock  commissioners  of  New  York  City  to  reinstate  the 
relator  as  an  inspector  of  painting,  he  being  an  honorably 
discharged  Union  veteran,  removed  from  the  dock  department 
without  a  hearing  and  without  any  allegation  of  incompetency, 
etc.,  and  the  court  holding  that  the  case  was  not,  as  to  abate- 
ment, within  People  ex  rel.  Broderick  v.  Morton,  156  N.  Y. 
136,  since  the  Morton  decision  was  not  meant  to  be  applied 
"to  the  case  of  the  action  of  a  municipal  corporation,  or  one 
of  the  component  parts  thereof,  in  the  appointment  or  re- 
moval of  an  officer  or  employee."  People  ex  rel.  Cunliffe  v. 
Cram,  30  Misc.  561;  63  Supp.  1027.  To  make  the  charities 
commissioner  of  New  York  City  reinstate  the  relator  as  super- 

1  See  also  Articles  in  general,  when  refused  and  how  obtained,  and 
forms  imder  the  writ. 

It  seems  a  milk  dealer  might  have  the  writ  to  make  a  health  board 
give  him  a  permit.  People  ex  rel.  Lodes  v.  N.  Y.  City  Dept.  of  Health,  51 
Misc.  190;  100  Supp.  788. 

2  When  a  member  has  been  improperly  expelled  from  a  membership 
corporation,  mandamus,  it  seems,  is  the  proper  remedy  by  which  to  obtain 
reinstatement.     Stein  v.  Marks,  44  Misc.  140;    89  Supp.  921. 
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intendent  of  outdoor  poor,  at  his  former  salary,  as  the  relator 
was  a  veteran  and  was  discharged  without  a  hearing.  People 
ex  rel.  Kenny  v.  Folks,  89  App.  Div.  171;  85  Supp.  1100.  To 
compel  the  comptroller  of  New  York  City  to  reinstate  the 
relator  as  a  messenger,  as  the  relator  was  an  honorably  dis- 
charged soldier  and  was  dismissed  without  charges  and  a 
hearing.  Matter  of  Stutzbach  v.  Cokr,  168  N.  Y.  416.  To 
require  the  fire  commissioner  of  New  York  City  to  reinstate 
the  relator  as  a  medical  officer,  as  L.  1883,  c.  354,  §  13,  as  am'd 
by  L.  1898,  c.  186,  §  3,  makes  it  illegal  to  remove,  without 
reasons  being  stated,  etc.,  one  who  obtained  his  position  by 
competitive  examination,  and  this  medical  officer  had  so  ob- 
tained his  position.  People  ex  rel.  Banta  v.  Scannell,  50  App. 
Div.  625;  63  Supp.  985.  To  require  the  commissioners  of  ac- 
coimts  of  New  York  City  to  restore  the  relator  to  the  position 
of  assistant  examiner,  because  he  was  a  "regular  clerk,"  and 
was  removed  without  opportunity  of  explaining,  and  on  ac- 
count of  his  political  afiiliations.  People  ex  rel.  Boyd  v.  Hertle, 
46  App.  Div.  505;  61  Supp.  965.  To  compel  the  commissioner 
of  public  buildings  of  New  York  City  to  reinstate  the  relator 
as  an  inspector,  he  having  been  found  to  be  an  exempt  volimteer 
fireman  by  the  verdict  of  a  jury  on  the  trial  on  the  alternative 
writ,  and  therefore  entitled  to  a  hearing  which  he  had  not 
received.  People  ex  rel.  Coveney  v.  Kearny,  44  App.  Div. 
449;  61  Supp.  41;  aff'd  on  opinion  below,  161  N.  Y.  648.  To 
compel  the  police  commissioner  of  a  city  to  recognize  the 
relator  as  a  detective  sergeant,  it  being  held  that  the  New 
York  City  Charter,  §  290,  L.  1901,  c.  466,  applied  to  Brooklyn 
as  well  as  Manhattan.  People  ex  rel.  Donoher  v.  Greene,  95 
App.  Div.  397;  88  Supp.  601. 

3.  Against  civil  service  commissioners  .i— To  compel  the 

1  Until  the  decision  of  People  ex  rel.  Schau  v.  McWilliams,  185  N.  Y.  92, 
it  was  considered,  in  view  of  People  ex  rel.  Sims  v.  Coler,  175  N.  Y.  196, 
that  certiorari  was  the  proper  remedy  to  require,  in  proper  circumstances, 
the  members  of  the  State  civil  service  commission  to  place  a  position  held 
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civil  service  commission  of  New  York  City  to  certify  that  an 
increase  of  salary  as  prayed  for  by  the  relator  had  been  made 
pursuant  to  law,  it  being  held  that  the  increase  in  salary  was 
not  a  promotion  within  the  Civil  Service  Law,  L.  1899,  c.  370; 
1  Cum.  &  Gil.  Gen.  L.,  743.  People  ex  rel.  Lodholz  v.  Knox, 
58  App.  Div.  541;  69  Supp.  602;  aff'd  without  opinion,  167 
N.  Y.  620.  To  compel  the  members  of  the  municipal  civil 
service  commission,  and  the  police  commissioner,  of  New 
York  City,  to  certify  the  petitioner  on  the  pay  rolls  as  a  police 
captain,  the  petitioner  being  a  captain,  though  his  appoint- 
ment was  perhaps  voidable.  Toole  v.  Ogden,  39  Misc.  581; 
80  Supp.  584.  To  compel  the  civil  service  commissioner,  of 
the  State  to  certify  the  salary  of  the  relator  on  the  pay  roll  of 
the  treasurer  of  a  county;  the  defendant  contended  that  the 
relator  was  not  on  the  eligible  list,  but  the  court  held  that  as 
his  position  was  practically  a  confidential  one  in  the  office 
of  the  sheriff,  he  should  be  exempt  from  competitive  examina- 
tion. Matter  of  Blust  v.  Collier,  62  App.  Div.  478;  70  Supp. 
774. 

4.  Appointments. — To  command  the  mayor  of  New  York 
City  to  appoint,  within  two  days,  four  .city  magistrates,  the 
court  holding  unconstitutional  a  statute  which  purported  to 
extend  the  terms  of  those  whose  terms  would  otherwise  expire. 
Matter  of  Kelly  v.  Van  Wyck,  35  Misc.  210;  71  Supp.  814.  To 
compel  a  surrogate,  who  had  neglected  to  appoint  an  ap- 
praiser in  a  transfer  tax  proceeding,  as  directed  by  the  Tax 
Law,  Art.  10,  as  amended,  L.  1896,  c,  908,  §  230,  as  am'd  by 
L.  1904,  c.  758,  to  make  an  appointment;  and  the  application 
to  the  surrogate,  made  upon  a  verified  petition,  the  allegations 
of  which  were  on  information  and  belief,  was  held  to  have 
been  sufficien^t.  Matter  of  Kelsey  v.  Church,  112  App.  Div. 
408;  98  Supp.  535. 

by  a  relator  in  the  exempt  class.  The  McWilliams  case,  however,  declared 
mandamus  to  be  the  proper  remedy  and  in  terms  overruled  the  dicta  to 
the  contrary  effect  in  the  Sims  v.  Coler  case. 
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6.  Payment  of  money — ^To  compel  a  supervisor  to  pay 
over  a  sum  of  money  which  the  board,  after  an  audit  by  the 
town  board,  had  directed  this  supervisor  to  receive  and  pay 
to  a  contractor  for  excavating;  the  supervisor  declared  that  a 
subsequent    investigation    had    convinced    him    the    amount 
allowed  was  too  large;  the  court  said  the  town  board's  decision 
could  not  thus  be  impeached  indirectly.    Matter  of  Mefford, 
113  App.   Div.  529;  99  Supp.   400.    To  require  the  high- 
ways commissioner  of  a  town  to  deliver  to  the  supervisor  'of 
the  town  a  list  of  persons  in  certaih  road  districts  who  were 
chargeable  with  the  payment  of  a  tax  for  a  certain  road  ma- 
chine,  the  action  desired   being  simply  ministerial.     People 
ex  rel.  Climax  Co.  v.  Montgomery  Commissioner  of  Highways,, 
48  App.  Div.  550;  62  Supp.  993.    To  compel  the  supervisors 
of  a  county  to  raise  and  set  apart  for  the  benefit  of  the  relator 
a  certain  sum  impaid  upon  a  judgment  previously  recovered 
by  the  relator  against  the  supervisors,  mandamus  being  the 
only  means  of  enforcing  the  judgment.     People  ex  rel.  Walton 
V.  Delaware  Supervisors,  173  N.  Y.  297.     To  compel  a  board 
of  supervisors  to  audit  and  allow  certain  specified  claims  made 
by  a  sheriff.^     People  ex  rel.  Gray  v.  Livingston  Supervisors, 
89  App.  Div.  152;  85  Supp.  284.    To  compel  the  State  com- 
missioner of  excise  to  prepare  two  orders  for  the  pajonent  of 
the  liquor  tax  rebate  of  the  relator  and  "transmit  the  order 
on  the  county  treasurer  for  the  two-thirds  and  the  check  of 
the  State  treasurer  for  the  one-third  of  the  rebate  to  the  county 
treasurer  of  Suffolk  County  to  be  delivered  to  the  relator  upon 
the  surrender  of  the  said  duplicate  surrender  receipt;"  in  this 
case,  the  peremptory  writ  was  issued  after  a  trial  and  the 
appellate  court  held  that  as  the  appellant,  the  State  commis- 
sioner of  excise,  had  taken  no  exceptions  to  the  decisions  of 
the  court,  the  order  granting  the  writ  should  necessarily  be 
affirmed.    People  ex  rel.  Ging  v.  Lyman,  46  App.  Div.  313. 

*  The  appellate  court  modified  the  order  as  to  the  amounts,  however. 
Id. 
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To  compel  the  State  commissioner  of  excise  to  pay  to  the 
relator  the  rebate  due  on  the  smrender  by  it  of  a  liquor  tax 
certificate  for  cancellation,  the  court  holding  that  as  in  pro- 
ceedings against  the  petitioner's  assignor  for  violating  the 
Ldqmr  Tax  Law,  the  magistrate  found  that,  there  was  not 
sufficient  evidence  to  hold  this  assignor  for  trial,  this  was  an 
a(Cctuittal  upon  the  merits  and  the  petitioner  was  entitled  to 
the  rebate.^  People  ex  rel.  Fallert  Brew.  Co.  v.  Lyman,  53 
App.  Div.  470;  65  Supp.  1062;  aff'd  without  opinion,  168 
N.  Y.  669.  To  make  the  city  chamberlain  of  New  York 
turn  over  to  the  State  treasurer,  in  pursuance  of  L.  1892,  c.  651, 
1 9,  moneys  which  had  been  in  his  custody  twenty  years;  the 
com-t  holding  the-  objections,  that  the  statute  deprived  per- 
sons of  property  without  due  process  of  law,  and  that  it  nuUi- 
fied  court  decrees,  imavailing.  People  v.  Keenan,  110  App, 
Div.  537;  97  Supp.  77;  aff'd  without  opinion,  185  N.  Y.  600. 
To  compel"  members,  of  the  Municipal  Council  of  New  York 
City  to  approve  a  resolution  for  the  issue  of  corporate  stock 
to  pay  an  award  in  condemnation  proceedings,  as  "  the  act  was 
ministerial,  expressly  directed  by  the  statute,  and  that  after 
the  new  charter  of  the  city  took  effect,  all  these  public  officials, 
whose  consent  was  necessary  for  the  issuance  of  the  bonds 
to  pay  this  award  in  question,  were  bound  to  give  such  con- 
sent." People  ex  rel.  Sherrill  v.  Guggenheimer,  47  App.  Div. 
9;  62  Supp.  11.  To  compel  the  comptroller  of  New  York  City 
to  deliver  to  the  relator  a  warrant  on  the  chamberlain  of  that 
city  for  the  payment  of  an  amount  claimed  to  have  been 
earned  for  grading  a  street,  the  comptroller's  contention  that 
the  city  should  not  pay  because  the  contractor  had  violated 
the  Labor  Law,  L.  1897,  c.  415,  §  3,  as  am'd  by  L.  1899,  cs.  192, 
567,  2  Cum.  &  Gil.  Gen.  L.,  p.  2046,  being  disposed  of  by  a 
decision  that  so  far  as  this  case  was  affected,  these  provisions 
of  the  Labor  Law  were  unconstitutional.    People  ex  rel.  Rodg- 

»  The  writ  was  granted  in  practically  the  same  circumstances  in  People 
ex  rel.  Weidmann  Brew.  Co.  v.  Lyman,  69  App.  Div.  399;  74  Supp.  1106. 
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ers  V.  Coler,  166  N.  Y.  1.  To  require  the  comptroller  of 
New  York  City  to  audit  the  claim  against  the  city  of  the  relator 
for  services  as  surgeon  engaged  by  a  coroner,  as  the  relator 
sought  only  to  compel  the  comptroller  to  allow  or  disallow  the 
several  items  composing  the  claim.  People  ex  rel.  Goodwin  v. 
Coler,  48  App.  Div.  492;  62  Supp.  964.  To  direct  the  individ- 
uals composing  the  council  and  board  of  aldermen  of  a  city  to 
authorize  the  comptroller  to  issue  certain  corporate  stock  for 
the  purpose  of  paying  the  relator  certain  sums  owed  by  him 
under  a  contract  with  the  corporation.  People  ex  rel.  Pierce 
V.  Guggenheimer,  44  App.  Div.  399;  60  Supp.  703.  To  direct 
the  comptroller  of  New  York  City  to  pay  the  sum  awarded 
by  a  judge  as  compensation  of  counsel  assigned  to  defend 
capital  case,  Code  Crim.  Pro.  §  308  being  held  constitutional. 
People  ex  rel.  Acritelli  v.  Grout,  87  App.  Div.  193;  84  Supp.  97; 
aff'd  on  prevailing  opinion  below,  177  N.  Y.  587.  On  the 
relation  of  the  holder  of  a  draft,  properly  issued,  on  a  village 
treasurer,  to  compel  this  treasurer's  successor  to  pay  the 
draft,  although  the  money  had  been  diverted  to  the  payment 
of  other  drafts.  People  ex  rel.  Rohr  v.  Owens,  110  App.  Div. 
30;  96  Supp.  1054. 

6.  Miscellaneous  ministerial  acts  of  officials. — ^To  com- 
pel a  highway  commissioner  to  reopen  a  highway,  remove 
obstructions  therefrom  and  attach  the  same  to  a  road  dis- 
trict, as  said  commissioner  had  no  jurisdiction  to  declare  the 
highway  abandoned.  People  ex  rel.  De  Groat  v.  Marlette,  41 
Misc.  151;  83  Supp.  962;  aff'd  94  App.  Div.  592;  88  Supp.  379. 
To  compel  the  supervisor  of  a  town  to  approve  the  bond  of  a 
relator  as  highway  commissioner,  provided  the  sureties  be 
sufficient,  etc.,  it  being  the  duty  of  the  supervisor  to  pass  upon 
the  sufficiency  of  this  bond.  Matter  of  Reddish,  45  App.  Div. 
37.  To  compel  the  superintendent  of  schools  of  New  York 
City  to  place  upon  a  special  list  of  persons  eligible  for  promo- 
tion the  names  of  the  relator  and  other  persons,  the  duty  being 
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ministerial  and  there  being  no  other  remedy.  Matter  of  Brook- 
lyn Teachers'  Assn.  v.  N.  Y.  Bd.  of  Educ.,  85  App.  Div.  47; 
83  Supp.  1;  aff'd  without  opinion,  176  N.  Y.  564.  To  require 
supervisors  to  accept,  for  the  publication  of  the  supervisors' 
proceedings,  the  bond  of  a  paper  company,  which  bond  did 
not  contain  a  clause  that  a  certain  label  be  used,  for  the  use 
of  this  label  would  mean  that  members  of  a  certain  typo- 
graphical union  must  be  employed  and  hence  would  tend  to 
create  a  monopoly.  People  ex  rel.  Single  Paper  Co.,  Ldm.,  v. 
Edgcomb,  112  App.  Div.  604;  98  Supp.  965.  To  direct  the 
supervisors  of  a  county  to  borrow  money  for  the  erection  of  a 
court  house,  the  act  of  the  legislature  proyiding  for  the  build- 
ing being  held  constitutional,  and  the  court  being  unwilling 
to  consider  whether  the  act  was  wise  or  not.  People  ex  rel. 
Oneida  Co.  Courthouse  Comm.  v.  Oneida  Co.  Supervisors,  36 
Misc.  597;  73  Supp.  1098;  aff'd  without  opinion,  68  App.  Div. 
650;  74  Supp.  1142.  To  compel  the  State  superintendent  of 
insurance  to  file  the  declaration  of  a  beneficiary  order  respect- 
ing its  reincorporation,  the  superintendent's  duties  being 
purely  ministerial.  People  ex  rel.  U.  S.  Grand  Lodge  v.  Payn, 
161  N.  Y.  229.  To  compel  the  mayor  of  a  city,  ex  officio 
the  presiding  officer  of  its  common  council,  to  put  a  certain 
motion,  his  refusal  to  put  it  being  based  on  his  contention 
that  it  contemplated  ultra  vires  action.  People  ex  rel.  Hayes 
v.  Brush,  110  App.  Div.  720;  96  Supp.  500.  To  compel  the 
park  commissioner  of  a  borough  of  New  York  City  to  issue, 
without  conditions  as  to  the  operation  of  trains,  a  permit 
for  the  construction  of  a  railroad,  the  corporation  having 
the  right  to  build  its  road.  People  ex  rel.  Eastern  Parkway 
Co.  V.  Kennedy,  97  App.  Div.  103;  89  Supp.  603.  To  require 
a  notary  public  to  make  a  new  certificate  of  acknowledgment 
to  a  certain  instrument  duly  presented  to  him  for  signatirre, 
his  duty  having  no  element  of  discretion.  People  ex  rel.  Say- 
ville  Co.  V.  Kempner,  49  App.  Div.  121;  63  Supp.  199.  To 
compel  town  canvassers  to  meet  and  canvass  the  votes  for 
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justice  of  the  peace.    People  ex  rel.  Smith  v.  Schiellein,  95 
N.  Y.  124. 

7.  Corporations.! — To  compel  a  corporation  to  let  a  stock- 
holder examine  its  books.^  Matter  of  Steinway,  159  N.  Y.  250. 
A  director.^  People  ex  rel.  Leach  v.  Central  Fish  Co.,  117  App. 
Div.  77.  To  require  directors  of  a  corporation,  displaced  by  a 
Supreme  Court  order,  to  surrender  the  books  and  property  to 
those  persons  who  had  been  adjudged  to  constitute  the  di- 
rectorate. Matter  of  Journal  Pvblishing  Club,  30  Misc.  326; 
63  Supp.  465. 

8.  Against  public  service  corporations — ^To  compel  a  rail- 
road to  build  a  fence  on  each  side  of  its  road.  People  ex  rel. 
Garbutt  v.  R.  &  S.-L.  R.  R.  Co.,  76  N.  Y.  294.  To  compel  a 
railroad  to  build  a  bridge.  People  ex  rel.  Kimball  v.  B.  &  A. 
R.  R.  Co.,  70  N.  Y.  569.  To  compel  a  railroad  to  grade  its 
tracks  so  as  to  make  crossings  convenient  and  useful.  People 
ex  .rel.  Green  v.  D.  &  C.  R.  Co.,  58  N.  Y.  152.  To  compel  a 
railroad  company  to  restore  a  highway  where  the  railroad 
crosses  it,  to  such  condition  as  will  not  impair  its  usefulness, 
by  changing  the  abutments  of  said  crossing  so  that  they  shall 
run  parallel  with  the  highway.^    People  ex  rel.  Bacon  v.  N.  C. 

1  See  also  Paragraph  II,  p.  1359.  Under  the  Stock  Corporation  Law  the 
burden  of  showing  that  the  relator  desires  to  examine  the  stock  books  for 
an  illegitimate  purpose  rests  upon  the  corporation.  People  ex  rel.  Fennelly 
V.  United  Copper  Co.,  Truax,  J.,  N.  Y.  Spec.  Term,  N.  Y.  Law  J.,  Nov.  14, 
1905.  So  held  also  in  a  case  where  the  relator's  right  depended  on  either 
the  National  Bank  Act,  §  5210,  or  the  Stock  Corporation  Law,  §  29.  People 
ex  rel.  Hunter  v.  Hanover  Nat.  Bk.,  Bischoff,  J.,  N.  Y.  Spec.  Term,  N.  Y. 
Law  J.,  May  1, 1907.  It  seems  that  to  enforce  the  common-law  right  to.  an 
inspection,  the  purpose  must  be  disclosed.     Id. 

2  But  the  impression,  "becoming  quite  generally  prevalent  that  for  any 
purpose  and  to  any  extent,  a  stockholder  is  entitled  to  examine  the  books 
of  his  corporation,"  is  erroneous,  it  seems.  Matter  of  Colwell,  76  App.  Div 
615;  78  Supp.  607. 

^  All  the  director  need  show  is  demand  and  refusal.     Id. 

^  Among  the  powers  reserved  to  a  city  by  its  charter  was  the  power  to 
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R.  Co.,  164  N.  Y.  ^89.  To  compel  a  subway  company  to  give 
an  electric  light  corporation  space  in  its  subway  ducts,  by 
virtue  of  the  Subway  Act  of  1887;  L.  1887,  c.  716,  §  7;  1  Cum. 
&  Gil.  Genl.  L.,  p.  1363.  Matter  of  Long  Acre  El.  Light  & 
Power  Co.,  117  App.  Div.  80;  aff'd  Ct.  of  Appeals,  N.  Y.  Law 
J.,  May  8,  1907.  To  require  a  railroad  company  to  construct 
and  maintain  a  bridge  across  its  tracks  from  the  property  of 
the  relators  on  one  side  of  the  tracks  to  their  property  on  the 
other  side.  People  ex  ret.  Lolly  v.  N.  Y.  C,  etc.,  R.  Co.,  116 
App.  Div.  849. 

Art.  III.   WHEN  REFUSED.* 

The  peremptory  writ  was  refused  in  the  following  cases: 

1 .  Reinstatement. — Clerkships  and  other  minor  positions. — 
To  direct  the  fire  commissioner  of  New  York  City  to  reinstate 
the  relator  as  a  clerk  in  his  department,  it  not  being  clearly 
shown  whether  veterans  and  honorably  discharged  firemen 
were  doing  work  similar  to  that  which  the  relator  had  been 
performing.  People  ex  rel.  Wanzor  v.  Sturgis,^  38  Misc.  433; 
77  Supp.  1008.  To  require  the  tax  commissioners  of  New 
York  City  to  reinstate  the  relator  as  a  clerk,  as  although  the 
petitioner  alleged  that  he  was  removed  without  notice  and 
opportunity  to  explain,  contrary  to  §  1543  of  the  Charter, 
L.  1897,  c.  378,  as  am'd  by  L.  1901,  c.  466,  the  answering 
affidavit  alleged  that  he  was  not  removed  but  was  suspended 
without  pay;  and  therefore  an  issue  of  fact  having  been  raised, 
the  court  refused  the  peremptory  writ,  although  it  awarded 
an  alternative  one.  People  ex  rel.  Levenson  v.  Wells,  78  App. 
Div.  373;  79  Supp.  728.  To  require  a  commissioner  of  high- 
compel  a  railroad  to  change  its  grade  on  any  street  thereafter  paved;  Held, 
that  the  city  could  compel  a  railroad  by  mandamus  to  change  its  grade; 
and  that  so  to  compel  it  would  not  impair  its  contract  with  the  city  (i.  e., 
its  franchise),  for  this  contract  was  deemed  to  have  been  accepted  subject 
to  the  police  power  of  the  mimicipality.  People  ex  rel.  Geneva  v.  Geneva, 
W.,  etc.,  Traction  Co.,  112  App.  Div.  681;  98  Supp.  719;  aff'd  186  N.  Y.  615. 

1  See  also  Articles  in  general,  when  granted  and  how  obtained. 

2  The  alternative  writ  was  granted,  however.     Id. 
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ways  to  reinstate  the  relator  as  assistant  foreman,  or  award 
him  a  position  drawing  the  same  pay,  and  to  give  him  back 
salary,  the  position  having  been  abolished  for  economy  and 
the  relator  being  guilty  of  laches  in  that  he  made  no  move, 
for  nearly  seven  months,  to  obtain  reinstatement.  People  ex 
ret.  Croft  v.  Keating,  49  App.  Div.  123;  63  Supp.  71;  aff'd  164 
N.  Y.  64.  To  compel  the  street  cleaning  commissioner  of  a  city 
to  reinstate  a  driver,  because  his  claim  that  he  did  not  have  a 
reasonable  opportunity  for  an  explanation  was  unfoimded; 
and  also  because  certiorari  and  not  mandamus  was  his  proper 
remedy,  the  dismissal  being  after  a  trial.  People  ex  rel.  Holden 
V.  Woodbury,  88  App.  Div.  593;  85  Supp.  161;  aff'd  without 
opinion,  179  N.  Y.  525.  To  compel  the  commissioner  of  water 
supply  of  New  York  City  to  reinstate  the  relators  as  "steam 
cleaners,"  the  burden  being  on  the  relators  "to  show  affirma- 
tively that  they  are  entitled  to  relief,"  and  they  having  failed 
to  do  this.  People  ex  rel.  Langdon  v.  Dalton,^  46  App.  Div. 
264;  61  Supp.  263.  To  compel  the  commissioners  of  sewers 
of  New  York  City  to  reinstate  the  relator  as  inspector  of  the 
construction  of  a  certain  sewer,  as  the  most  that  could  be  said 
was  that  a  question  of  fact,  as  to  the  legality  of  his  removal, 
was  presented.  Matter  of  Kenny,  52  App.  Div.  385;  65  Supp. 
204.  To  compel  the  superintendent  of  highways  of  a  borough 
to  reinstate  a  person  in  a  position,  for  answering  affidavits 
showed  that  this  position  had  been  abolished.  People  ex  rel. 
O'Donnell  v.  Bermel,  51  Misc.  75;  100  Supp.  728. 

Other  municipal  positions. — ^To  compel  the  charities  com- 
missioners of  New  York  City  to  reinstate  the  relator  as  super- 
intendent of  a  hospital,  for  he  was  guilty  of  laches,  having 
waited  nearly  seventeen  months,  and  his  contention  that  at 
the  time  he  was  removed  the  law  regarding  his  right  to  secure 
reinstatement  was  unsettled,  was  overruled  for  the  reason  that 
the  decisions  he  referred  to  did  not  appear  to  have  had  any- 

1  The  refusal  was  made,  however,  without  prejudice  to  relator's  rights  to 
institute  another  proceeding.     Id. 
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thing  to  do  with  his  claim.  Matter  of  Murphy  v.  Keller,  61 
App.  Div.  145;  70  Supp.  405.  To  require  the  commissioner  of 
public  works  of  a  city  to  reinstate  the  petitioner  as  an  assistant 
engineer,  because  the  petitioner's  right  hinged  upon  the  allega- 
tions that  he  was  an  honorably  discharged  soldier  and  that  he 
was  discharged  from  his  position  in  the  public  works  depart- 
ment, and  these  were  denied.  Matter  of  Pratt  v.  Phelan,^  67 
App.  Div.  349;  73  Supp.  823.  To  compel  a  village  to  reinstate 
the  relator  as  street  commissioner,  his  contention  that  as  an 
honorably  discharged  soldier  he  was  entitled  to  a  preference 
over  a  veteran  volunteer  fireman  being  deemed  unfounded. 
People  ex  rel.  Conlin  v.  Dobhs  Ferry,  63  App.  Div.  276;  71  Supp. 
578.  To  compel  the  president  of  the  department  of  parks  of 
New  York  City  to  reinstate  the  petitioner  as  superintendent 
of  small  parks  or  transfer  him  to  some  suitable  position,  as 
the  material  allegations  in  the  petition,  such,  e.  g.,  as  that  the 
petitioner's  position  was  abolished  in  bad  faith  and  that  there 
were  places  suitable  to  him,  were  controverted.  Matter  of 
Jones  V.  Willcox,^  80  App.  Div.  167;  80  Supp.  420.  To  direct 
the  park  commissioner  of  a  city  to  reinstate  the  relator  as 
superintendent  of  a  driveway,  for  there  was  no  notice  to  the 
commissioner  that  the  relator  was  a  veteran,  and  he  had  made 
no  demand  for  reinstatement.  People  ex  rel.  McDonald  v. 
Clausen,  50  App.  Div.  286;  63  Supp.  993;  app.  dism'd,  163 
N. Y.  523. 

Police  department  positions. — To  restore  the  relator  to  a 
New  York  City  pohce  inspectorship,  where  he  had  been  il- 
legally promoted  and  therefore  never  had  "held"  the  position 
within  the  meaning  of  the  Civil  Service  Law  requiring  charges 
and  a  hearing  before  removal  and  reduction.  People  ex  rel. 
Albertson  v.  McAdoo,  46  Misc.  517;  92  Supp.  1004.  To  compel 
the  police  commissioner  of  New  York  City  to  grade  the  relator 
as  a  detective  sergeant;  for  the  relator  waited  nearly  two  and 

*  The  court  directed  that  the  alternative  writ  issue,  however.     Id. 
^The  alternative  writ  was  granted,  however.     Id. 
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one-half  years,  and  his  statement  that  the  unconstitutionality 
of  a  statute  had  been  in  litigation  was  not  deemed  a  sufficient 
excuse  for  such  delay,  inasmuch  as  over  five  months  elapsed 
between  the  decision  of  the  Covirt  of  Appeals  settling  the 
question  of  constitutionality  and  the  time  the  relator  asserted 
his  claim.  People  ex  rel.  Finn  v.  Greene,  87  App.  Div.  346; 
84  Supp.  565.  To  compel  the  reinstatement  in  the  police 
department  of  New  York  City  of  a  complaint  clerk,  said  clerk 
not  being  a  "regular  clerk"  or  person  "subject  to  competitive 
examination"  within  section  1543  of  the  New  York  Charter, 
L.  1901,  c.  466.  People  ex  rel.  Corkill  v.  McAdoo,  113  App. 
Div.  770;  99  Supp.  324.  To  compel  the  police  commissioners 
of  a  city  to  reinstate  the  relator  as  a  captain  in  its  police  force, 
on  the  ground  that  another  person  was  "  actually  in  possession 
of  the  office  under  color  of  right,"  and  that,  therefore,  the 
proper  remedy  was  gMO  warranto.  People  ex  rel.  McLaiighlin 
V.  Yonkers  Police  Commissioners,  174  N.  Y.  450;  reargument 
denied  without  opinion,  175  N.  Y.  476.  To  direct  the  presi- 
dent of  a  village  to  reinstate  the  relator  as  a  policeman,  as  the 
policeman  had  been  removed  legally  and  there  was  no  statute 
protecting  him  from  removal.  People  ex  rel.  Seward  v.  Sing 
Sing,  54  App.  Div.  555;  66  Supp.  1094. 

Incor.porated  exchange. — ^To  restore  the  relator  to  member- 
ship in  the  New  York  Produce  Exchange,  his  suspension  being 
justified.'  Matter  of  Haebler  v.  N.  Y.  Prod.  Exch.,  149  N.  Y. 
414. 

Unincorporated  exchange. — To  compel  the  president  of  the 
New  York  Stock  Exchange  to  reinstate  the  relator  as  a  mem- 
ber, on  the  groimd  that  the  exchange  was  a  volimtary  and 
imincorporated  association.    Matter  of  Weidenfeld  v.  Keppler, 

1  In  this  case,  the  relator  asked  in  the  first  instance  for  the  peremptory- 
writ,  and  the  lower  court  granted  it,  but  the  Court  of  Appeals,  taking  into 
consideration  "nothing  except  the  statements  in  the  moving  affidavits 
which  are  not  denied,  and  the  facts  set  up  in  the  answering  affidavits," 
held  that  the  relator's  suspension  from  the  exchange  was  justified,  and  dis- 
missed the  writ.     Id. 
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84  App.  Div.  235;  82  Supp.  634;  aff'd  on  opinion  below,  176 
N.  Y.  562. 

Incorporated  association. — ^To  compel  an  incorporated  asso- 
ciation, social  and  military  in  character,  to  restore  the  relator 
to  membership;  the  court  reviewing  the  proceedings  at  the 
trial,  by  which  the  relator  was  expelled,  and  holding  that  the 
proceedings  were  fair  and  sufficiently  in  accordance  with  the 
association's  regulations.  People  ex  rel.  Brewster  v.  The  Old 
Guard,  87  App.  Div.  478;  34  Supp.  384. 

Fraternal  organization. — ^To  compel  a  fraternal  organization 
to  reinstate  the  relator,  as  the  returri*  alleged  that  the  relator 
upon  the  hearing  at  which  he  was  expelled  expressly  submitted 
himself  to  the  jurisdiction  of  the  tribunal  appointed  by  the 
society  and  waived  all  objections  to  the  proceedings  for  dis- 
missal. People  ex  rel.  Blanck  v.  Supreme  Lodge,  Knights  & 
Ladies  of  Honor,^  Bischoff,  J.,  N.  Y.  Spec.  T.,  N.  Y.  Law  J., 
April  30,  1907. 

2.  Against  civil  service  commissioners.^ — On  the  rela- 
tion of  a  battalion  chief  of  a  fire  department,  to  compel  a 
municipal  civil  service  commission  to  certify  his  appointment 
and  to  reclassify  his  position,  for  the  position  was  such  that 
its  classification  rested  in  the  discretion  of  the  commission. 
Matter  of  Dill,  185  N.  Y.  106.  To  compel  the  municipal  civil 
service  commission  of  New  York  City  to  accept  certain  ex-. 
amination  papers,  as  after  examining  the  evidence  on  the 
hearing  of  the  alternative  writ,  the  appellate  court  held  that 
fraud  was  sufficiently  shown.  People  ex  rel.  Wieland  v.  Knox, 
78  App.  Div.  344;  79  Supp.  989.  To  set  aside  a  determination 
of  the  State  civil  service  commission  that  a  certain  position 
should  be  noncompetitive,  as  the  commission  acted  in  a 
quasi-judicial  capacity.  People  ex  rel.  0' Toole  v.  Hamilton, 
44  Misc.  577;  90  Supp.  97.    To  compel  the  medical  examiner 

1  The  alternative  writ,  however,  was  directed  to  issue.    Id. 

2  See,  ailso,  note  to  p.  1338. 
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of  the  municipal  civil  service  commission  of  New  York  City 
to  report  a  candidate  for  a  police  inspectorship  as  physically 
competent,  for  the  court  must  not  be  asked  to  conduct  a  re- 
examination. Allaire  v.  Knox,  62  App.  Div.  29;  70  Supp. 
845;  aff'd  without  opinion,  168  N.  Y.  642. 

3.  Appointments. — To  compel  the  common  council  of  a 
city  to  appoint  nominees  of  the  mayor  thereof  as  commis- 
sioners of  health;  the  Public  Health  Law;  L.  1893,  c.  661,  §  20, 
as  am'd;  4  Cum.  &  Gil.  Gen.  L.  673;  being  construed  to  mean 
that  the  mayor  is  to  nominate  and  the  council  in  its  discretion 
to  reject  or  confirm  the  nomination.    Matter  of  City  of  Rens- 
selaer, 31  Misc.  512;  64  Supp.  704.    To  compel  the  president 
of  a  borough  of  New  York  City  to  appoint  a  superintendent  of 
incumbrances;   this   president's  affidavit   that  there  was  no 
present  necessity  for   the   position   not   being   contradicted. 
People  ex  rel.  Kay  v.  Swanstrom,  79  App.  Div.  94;  79  Supp.  934; 
app.  dism'd  without  opinion,  175  N.  Y.  514.    "To  require  the 
mayor  of  a  city  to  appoint  an  examining  board  of  plumbers 
of  that  city,  a  material  issue,  namely,  as  to  whether  the  mayor 
could  comply  with  the  command  of  the  writ,  having  been 
raised.    People  ex  rel.  Van  Deren  v.  Moore,^  78  App.  Div.  28; 
79  Supp.  7.    To  compel  a  borough  president  of  New  York 
City  to  appoint  the  relator  superintendent  of  public  baths; 
the  court  holding  that  such  position  was  not  similar  to  the, 
position  which  the  relator  held  and  which  was  abolished. 
Matter  of  Donovan  v.  Cantor,  89  App.  Div.  50;  85  Supp.  406; 
app.  dism'd  without  opinion,  179  N.  Y.  527.    To  compel  the 
commissioner  of  public  safety  to  appoint  to  the  police  force 
the  relator,  who  had  been  declared  physically  incompetent, 
because  of  his  height  of  5  feet,  5|  inches,  the  Appellate  Divi- 
sion deling  the  determination  of  the  question  of  physical 
fitness  a  judicial  one.     People  ex  reh  Apfel  v.  Casey^  66  App.. 
Div.  211;  72  Supp.  945.    To  require  the  city  superintendent 

1  The  alternative  writ  was,  however,  directed  to,  i^sue.     14., 
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of  schools  of  New  York  City  to  place  the  name  of  the  relator 
upon  the  Ust  of  persons  eligible  for  appointment  as  school 
principal;  for  the  relator  was  guilty  of  laches,  and,  moreover, 
his  contention  that  under  §  1089  of  the  Revised  City  Charter 
he  came  within  the  "class  of  those  previously  duly  licensed 
in  the  several  boroughs"  was  deemed  untenable  because  he 
relied  on  the  license  issued  to  him  nearly  fifty  years  previ- 
ously. People  ex  rel.  Spragiie  v.  Maxwell,  87  App.  Div.  391; 
84  Supp.  947. 

4.  Payment  of  monej.—Avdits. — ^To  direct  the  comp- 
troller of  the  State  of  New  York  to  accept  certain  drafts  and 
to  provide  for  the  payment  thereof;  the  comptroller  being  the 
proper  person  to  audit,  and  his  audit  involving  discretion. 
People  ex  rel.  Grannis  v.  Roberts,  163  N.  Y.  70;  reargument 
denied  without  opinion,  163  N.  Y.  601.  To  compel  a  board 
of  town  auditors  to  audit  a  claim,  such  board  already  having 
refused,  acting  judicially,  to  allow  the  claim.  People  ex  rel. 
McCabe  v.  Matthies,  179  N.  Y.  242.  To  command  the  fire 
commissioner  of  New  York  City  to  pay  the  widow  of  a  fireman 
a  certain  sum  from  the  department  relief  fund,  and  thereafter 
to  pay  her  a  certain  pension,  as  the  facts  were  in  doubt. 
Matter  of  Tobin,^  64  App.  Div.  375;  72  Supp.  184. 

Street  improvements,  etc. — ^To  compel  the  comptroller  of 
New  York  City  to  pay  a  bill  for  street  improvement;  for  a 
clear  attempt  was  shown  to  evade  §  419  of  the  Greater  New 
York  Charter,  which  provided  for  competitive  bidding.  People 
ex  rel.  Uvalde  Asphalt  Co.  v.  Grout,  98  Supp.  185.  To  compel 
the  comptroller  of  New  York  City  to  draw  a  warrant  on  the 
cha,mberlain  for  a  sum  of  money,  being  an  instalhnent  claimed 
to  be  due  for  erecting  a  pier;  the  relator  not  having  established 
a  "clear  legal  right"  and  having  a  remedy  to  enforce  payment 
by  action.     People  ex  rel.  Rolf  v.  Coler,  58  App.  Div.  131; 

1  The  alternative  writ  was  granted,  however,  commanding  the  commis- 
sioner to  determine  the  circumstances  of  the  claim  of  the  widow  to  the 
pension,  and  to  pay  her  it  or  show  cause  to  the  contrary.    Id. 
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68  Supp.  448.  To  compel  the  comptroller  of  New  York  City 
to  pay  an  asphalt  company  a  certain  amomit  claimed  by  it 
imder  contract,  the  material  facts  being  disputed.  Matter 
of  Uvalde  Asphalt  Paving  Co.,^  33  Misc.  699;  68  Supp.  1106. 
To  compel  the  comptroller  of  New  York  City  to  pay  the  relator 
a  specified  sum  for  grading,  as  the  claim  was  not  only  un- 
liquidated, but  disputed,  and  the  court  ruled  that  not  even  an 
alternative  writ  should  issue.  People  ex  rel.  Dady  v.  Cola; 
171  N.  Y.  373;  dismissing  appeal  from  69  App.  Div.  409;  75 
Supp.  37.  To  compel  the  comptroller  of  New  York  City  to 
draw  a  warrant  on  the  chamberlain  to  pay  for  work  done  for 
the  city  in  removing  a  reservoir,  it  not  being  entirely  clear  that 
the  city  had  no  defense  to  the  claim.  People  ex  rel.  Lentilhon 
v.  Coler,^  61  App.  Div.  223;  70  Supp.  482;  rearg.  denied,  168 
N.  Y.  6.  To  compel  a  village  to  consider  a  claim  for  injm-ies 
to  property  claimed  to  have  been  sustained  by  reason  of  the 
closing  of  a  highway,  as,  if  the  relator's  property  had  been 
illegally  taken,  he  had  his  remedy  by  action  against  the  mu- 
nicipality. Jones  V.  Fonda,  85  App.  Div.  265;  83  Supp.  1012. 
To  compel  a  town  board  to  consent  to  the  pajmient  of  a  claim, 
incurred  contrary  to  a  statute  requiring  assent  to  the  doing 
of  the  work  in  question.  People  ex  rel.  Graham  v.  Studwell, 
91  App.  Div.  469;  86  Supp.  967;  aff'd  without  opinion,  179 
N.  Y.  520.  To  command  drainage  commissioners  to  levy  an 
assessment  to  pay  for  bonds,  the  present  proceeding  not  having 
been  commenced  until  twenty-five  years  after  the  commis- 
sioners stopped  work.  People  ex  rel.  Nelson  v.  Marsh,  82 
App.  Div.  571;  81  Supp.  579;  aff'd  without  opinion,  178  N.  Y. 
618. 

*  The  court  declared,  however,  that  if  the  relator  so  desired,  an  alternative 
writ  might  issue.     Id. 

2  "  Mandamus  is  not  the  usual  proceeding  for  the  collection  of  a  debt. 
It  is  only  where,  upon  both  the  facts  and  the  law,  it  clearly  appears  that 
there  cannot  be  a  defense  to  the  claim  that  the  court  will  exercise  its  dis- 
cretionary power  by  compelhng  the  payment  of  a  debt  in  advance  of  a 
judgment  obtained  after  a  trial  had  in  the  regular  way.''     Id. 
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Liquor  rebate. — ^To  compel  the  State  commissioner  of  excise 
to  prepare  and  execute  two  orders  for  the  payment  of  a  liquor 
rebate,  as  the  right  to  the  rebate  was  put  in  issue  by  the  re- 
turn and  it  therefore  devolved  upon  the  relator  to  estabUsh,  as 
a  condition  precedent,  that  he  had  complied  with  the  liquor 
tax  law.  People  ex  rel.  HwpfeVs  Sons  v.  Cullinan,^  95  App. 
Div.  598;  88  Supp.  1022. 

Counsel  for  district  attorney. — ^To  compel  the  comptroller  of 
New  York  City  to  pay  the  fee  of  a  lawyer  engaged  by  the 
district  attorney  of  New  York  County  to  prosecute  an 
important  mtirder  trial.  People  ex  rel.  Mclntyre  v.  Coler,  67 
App.  Div.  619;  73  Supp.  1144;  reversing,  without  opinion,  35 
Misc.  454;  71  Supp.  127,  on  the  authority  of  People  ex  rel. 
Hennessy  v.  Coler,  65  App. -Div.  217;  72  Supp.  564. 

Fixing  salaries. — To  compel  the  board  of  estimate  of  a  city 
to  fix  annual  salaries  for  the  relators,  the  question  as  to  their 
right  being  controverted.  Matter  of  McNeile,  107  App.  Div. 
338;  95  Supp.  146.  To  fix  the  salary  of  the  stenographer  to 
the  board  of  coroners  of  one  of  the  boroughs  of  New  York 
City  at  a  certain  amount,  it  being  shown  that  the  board  of 
estimate  of  that  city  had  power  to,  and  did,  fix  this  salary  at  a 
lower  amount.  Matter  of  Hamburger  v.  Board  of  Estimate,  109 
App.  Div.  427;  96  Supp.  130;  app.  dism'd,  184  N.  Y.  577.  To 
compel  the  payment  of  a  difference  in  salaries,  the  relator 
claiming  to  have  been  illegally  reduced  in  rank;  the  grounds 
of  refusal  being  laches  and  a  remedy  by  action.  People  ex  rel. 
Murray  v.  Lindenthal,  77  App.  Div.  515;  78  Supp.  997.  To 
compel  a  board  of  education  to  place  a  school  janitor's  name 
on  its  pay  roll  at  a  certain  sum;  as  he  had  an  adequate  remedy 
at  law  in  case  his  claim  was  valid,  which  was  denied.  People 
ex  rel.  Ajas  v.  N.  Y.  Bd.  of  Educ,  104  App.  Div.  162;  93  Supp. 
300.  To  require  the  comptroller  of  a  city  to  countersign  a 
draft  for  the  salary  of  a  school  janitor,  it  being  not  clear  that 


1  The  alternative  writ  was,  however,  issued.     Id. 
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the  relator  was  the  janitor.     People  ex  rel.  Gaffigan  v.  Ricker- 
son,  56  App.  Div.  588;  67  Supp.  248. 

In  Surrogate's  Court. — ^To  compel  a  surrogate  to  issue  an 
execution  to  enforce  the  payment  of  a  sum  of  money  in  ac- 
cordance with  the  Surrogate's  Court  decree,  as  the  surrogate, 
acting  judicially,  had  insisted  on  certain  preliminary  require- 
ments. People  ex  rel.  Sackett  v.  Woodbury,  70  App.  Div.  416; 
75  Supp.  236. 

6.  Miscellaneous  acts  of  officers. — ^To  compel  one  of  three 
commissioners  in  a  condemnation  proceeding  to  sign  a  report 
of  such  commissioners,  such  act  being  judicial.  People  ex 
rel.  Comstock  v.  Morrison,  54  App.  Div.  262;  66  Supp.  519; 
aff'd  without  opinion,  165  N.  Y.  644.  To  require  the  attorney 
general,  on  the  application  of  a  receiver  appointed  in  proceed- 
ings for  the  dissolution  of  a  moneyed  corporation,  to  approve 
a  contract  made  by  this  receiver  and  his  attorney,  for  L.  1902, 
c.  60,  makes  it  discretionary  with  the  attorney  general  whether 
to  approve  the  selection  of  counsel  at  all.  Candee  v.  Cunneen, 
92  App.  Div.  71;  86  Supp.  723.  To  require  the  mayor  and 
clerk  of  a  city  to  execute  a  contract  for  the  purchase  by  the 
city  of  certain  real  estate,  the  purchase  being  alleged  to  be 
fraudulent.  People  ex  rel.  Lighton  v.  McGuire,^  31  Misc.  324; 
65  Supp.  463.  To  compel  the  assessors  of  a  town  to  make  oath 
to  its  assessment  roll,  as  the  statute  required,  for  they  alleged 
that  they  could  not  truthfully  swear  to  the  statement  desired. 
People  ex  rel.  Westchester  Supervisors  v.  Fowler,  55  N.  Y.  252. 
To  compel  the  register  of  New  York  City  to  deliver  a  sea-rch 
without  additional  charge,  the  fact  as  to  whether  expedition 
was  requested  being  in  dispute.  People  ex  rel.  Hatheway  v. 
Fromme,  30  Misc.  323;  63  Supp.  583;  aff'd  without  opinion 
in  both  67  App.  Div.  618;  73  Supp.  1114;  and  170  N.  Y.  620. 
To  compel  a  county  clerk  to  expunge  from  his  records  the 
name  of  a  dentist  improperly  ref!;istered.     Dental  Soc.  of  N.  Y. 

'■  It  was  directed,  however,  that  the  alternative  writ  issue,  if  desired.     Id. 
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V.  Jacobs,  103  App.  Div.  86;  92  Supp.  590.  To  compel,  under 
L.  1906,  c.  326,  the  State  superintendent  of  insurance  to  change 
the  record  of  nominations  for  directors  of  an  insurance  com- 
pany. People  ex  rel.  Shook  v.  Kelsey,  114  App.  Div.  888; 
100  Supp.  1137;  aff'd,  186  N.  Y.  31.  To  compel  the  company 
to  send  a  different  statement  of  nominations  to  the  policy- 
holders from  that  required  by  statute.  Id.  To  compel  the 
commissioner  of  public  safety  of  a  city  to  enforce  Sunday  laws, 
there  being  numerous  methods  by  which  the  relator  could 
obtain  his  object  without  application  to  the  Supreme  Court. 
People  ex  rel.  Clapp  v.  Listman,^  40  Misc.  372;  82  Supp.  263; 
aff'd  on  opinion  below,  84  App.  Div.  633;  82  Supp.  784.  To 
compel  the  board  of  police  of  New  York  City  to  grant  the 
relator  a  theatrical  license.  People  ex  rel.  Park  Circle  Amuse- 
ment Co.  V.  N.  Y.  Bd.  of  Police,  36  Misc.  89;  72  Supp.  583. 
To  compel  by  mandamus  against  a  citizen  the  abatement  of 
a  private  nuisance;  for  §  31  of  the  Public  Health  Law  does  not 
apply  to  individuals  who  are  not  officials  under  the  act.  People 
ex  rel.  Friendship  Bd.  of  Health  v.  Fries,  109  App.  Div.  358; 
96  Supp.  327.  To  secure  access  for  an  executor  to  his  testa- 
tor's safe  deposit  box.  People  ex  rel.  Ely  v.  Safe  Deposit  Co., 
(Bischoff  J.,  N.  Y.  Spl.  T.)  N.  Y.  Law  J.,  May  8,  1907. 

6.  Election  disputes. — ^To  require  the  inspectors  of  elec- 
tion of  a  town  to  reconvene  and  reject  all  ballots  received  for 
and  against  certain  propositions  provided  for  by  the  liquor 
tax  law,  as  the  remedy  was  deemed  improper  for,  "if  the  in- 
spectors had  no  power  to  reject  the  ballots  on  election  day 
the  court  had  no  power  thereafter  to  compel  them  to  reconvene 

1  The  writ  "'should  be  used  with  caution.  Ordinarily  it  is  far  better  that 
the  usual  course  should  be  pursued.  The  interference  of  the  Supreme 
Court  with  the  det^ls  of  municipal  administration  is  not  to  be  encouraged. 
These  details  are  intrusted  by  the  people  to  ofRcers  chosen  directly  or  in- 
directly by  themselves.  These  officers  are  criminally  responsible  for  a 
willful  neglect  of  their  duties,  and  upon  them  the  responsibility  for  the 
government  of  our  cities  should  usually  be  allowed  to  rest."  People  ex  rel. 
Clapp  V.  lAstman.    Id. 
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and  reject  them."  The  proper  remedy  was  a  special  town 
meeting.  Liquor  Tax  Law;  L.  1896,  c.  112,  §  16,  as  amended 
by  L.  1900,  c.  367;  Matter  of  O'Hara,  63  App.  Div.  512; 
71  Supp.  613.  To  compel  the  inspectors  and  canvassers  of  a 
town  to  reconvene  and  reject  all  votes  cast  on  the  subject  of 
local  option,  where  the  relator  was  a  stockholder  in  a  hotel 
company  which  but  for  the  adverse  vote  on  the  subject  would 
be  entitled  to  a  Ucense,  but  the  relator  was  not  himself  injured. 
People  ex  rel.  Barth  v.  Busti  Board  of  Town  Canvassers,  32 
Misc.  123;  66  Supp.  199.  To  command  the  board  of  can- 
vassers of  a  county  to  "count,  recount,  or  exclude"  certain 
ballots,  for  there  was  not  a  sufficiently  clear  legal  right.  People 
ex  rel.  Perry  v.  Sullivan  Board  of  Canvassers,  88  App.  Div. 
185;  84  Supp.  406.  To  compel  the  election  inspectors  of  a 
town  to  reconvene  and  reject  as  void  all  ballots  upon  which 
a  certain  excise  question  was  not  printed,  as  the  Liqux}r  Tax 
Law  expressly  provided  the  manner  in  which  such  an  error  as 
the  one  complained  of  could  be  corrected,  i.  e.,  by  a  special 
election.  People  ex  rel.  Caffrey  v.  Mosso,  30  Misc.  164;  63 
Supp.  588.  To  compel  the  board  of  canvassers  of  a  town  to 
recanvass  a  vote  and  reject  the  returns  from  districts  where 
the  election  was  not  legally  conducted,  as  the  irregularities  the 
relator  complained  of  did  not  "enter  into  the  essence  of  the 
election."  People  ex  rel.  Guernsey  v.  Pierson,  35  Misc.  406; 
71  Supp.  993;  aff'd  without  opinion,  64  App.  Div.  624;  72 
Supp.  1123.  To  compel  the  inspectors  of  election  of  a  town 
to  recount  and  recanvass  ballots;  for  the  inspectors  acted 
judicially.  People  ex  rel.  Haverly  v.  Hanes,  44  Misc.  475. 
To  direct  a  town  board  of  canvassers  to  recount  a  vote;  §  111 
of  the  Election  Law;  L.  1896,  c.  909,  §  111;  1  Cum  &  Gil.  Gen. 
L.  1271;  being  construed  as  not  to  authorize  the  court  to 
compel  a  recount.  People  ex  rel.  Brink  v.  Nay,  179  N.  Y.  174. 
To  require  the  State  board  of  canvassers  to  determine  what 
person,  by  the  greatest  number  of  votes,  was  duly  elected  a 
Supreme  Court  justice  at  a  certain  election,  the  State  board 
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of  canvassers  having  no  power  to  do  this,  and  therefore  the 
Court  having  no  power  to  compel  it  to  do  so.  Matter  of  Hart, 
161  N.  Y.  507,  denying  a  reargument  of  Id.,  159  N.  Y.  278. 
To  compel  the  board  of  canvassers  of  a  town  to  declare  the 
relator  elected  justice  of  the  peace,  for  these  canvassers  had 
no  jurisdiction  to  determine  the  question  of  eligibility  which 
was  in  issue.  People  ex  rel.  Halsted  v.  Cortlandt  Canvassers, 
95  St.  Rep.  727;  61  Supp.  727.  To  require  the  chairman  and 
secretary  of  a  city  convention  of  a  political  party  to  certify 
the  nomination  of  the  relator  as  one  of  the  nominees  for  justice 
of  the  peace,  it  appearing  that  the  convention  rescinded  the 
action  first  taken  and  no  fraud  or  oppression  being  shown. 
Matter  of  Nash,  36  Misc.  113;  72  Supp.  1057.  To  compel  the 
clerk  of  a  city  to  file  the  relator's  acceptance  and  oath  of  office 
as  mayor  of  a  city,  as  there  was  a  question  regarding  the 
relator's  eUgibiUty  as  mayor  and  as  quo  warranto  was  the 
proper  remedy.  People  ex  rel.  Thompson  v.  Hinsdale,  43 
Misc.  182;  88  Supp.  206. 

7.  Tax  assessments. — To  compel  the  tax  commissioners  of 
New  York  City  to  cancel  the  record  of  an  assessment  for 
personalty  against  the  "executors,  administrators  or  trustees" 
of  an  estate,  as  the  relator  had  an  adequate  remedy  by  cer- 
tiorari, under  either  the  General  Tax  Law,  L.  1896,  c.  908, 
§  250;  or  Code  Civ.  Pro.  §  2120.  People  ex  rel.  Cochrane  v. 
Feitner,  44  App.  Div.  239;  60  Supp.  614.  To  direct  a  board 
of  taxes  to  strike  off  an  assessment,  where  L.  1880,  c.  269, 
provided  an  adequate  and  complete  remedy  by  certiorari. 
People  ex  rel.  N.  Y.  &  H.  R.  R.  Co.  v.  Bd.  of  Taxes,  166  N.  Y. 
154.  To  compel  the  cancellation  of  certain  tax  sales,  for  the 
material  allegations  essential  to  establish  the  invalidity  of  the 
sales  were  set  out  only  upon  information  and  belief,  without 
stating  the  sources  of  the  information,  except  as  to  one  or  two 
matters.  People  ex  rel.  Bourke  v.  Grout,  107  App.  Div.  228; 
94  Supp.  1101. 
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8.  Against  judges.^ — To  compel  a  justice  of  the  Municipal 
Court,  New  York  City,  to  state,  in  a  judgment  already  entered 
in  an  action  tried  before  him,  that  the  defendant  was  subject 
to  arrest  and  imprisonment  thereon,  as  it  was  held  a  judicial 
duty  to  determine  whether  the  defendant  was  so  subject  to 
arrest.  Matter  of  Kling  v.  Walsh,  60  App.  Div.  512;  69  Supp. 
962.  To  compel  a  justice  of  the  Municipal  Court,  New  York 
City,  to  transfer  an  action.  People  ex  rel.  Jaffe  v.  Bolte,^  35 
Misc.  53;  71  Supp.  74. 

9.  In  criminal  proceedings. — To  compel  the  clerk  of  the 
Court  of  Special  Sessions  of  New  York  City  to  exhibit  a  com- 
plaint charging  the  relator  with  a  crime;  for  a  justice  of  the 
com-t  had  made  affidavit  that  this  complaint  was  in  his  posses- 
sion, and  that  no  application  for  inspection  had  been  made  to 
him.  People  ex  rel.  Steinjiardt  v.  Fuller,  102  St.  Rep.  742; 
68  Supp.  742.  To  compel  the  superintendent  of  State  prisons 
to  deliver  photographs  and  measurements  to  a  person  sen- 
tenced to  death  but  afterwards  acquitted,  as  it  was  not  this 
superintendent's  duty  to  give  up  such  public  records.  Matter 
of  MoUneux  v.  Collins,  177  N.  Y.  395. 

,10.  WorJis  of  construction,  etc. — ^To  compel  the  town 
board,  and  the  highway  commissioner,  of  a  town,  to  build  a 
bridge;  the  court  holding  that  the  town  board  had  a  right  to 
give  or  refuse  consent  to  the  building  of  the  bridge;  and  that 
as  to  the  highway  commissioner  it  should  not  issue,  because 
there  was  no  clear  specific  duty  in  him  to  proceed.  People 
ex  rel.  Fellows  v.  Early,  106  App.  Div.  269;  94  Supp.  640. 
To  require  the  trustees  of  a  village  to  grant  a  telephone  com- 
pany a  permit,  to  erect  poles,  etc.,  as  the  power  of  the  trustees, 
under  the  Village  Law,  L.  1897,  c.  414,  §  89,  subd.  9,  in  confer- 

'  See  also  paragraph  by  Appeal,  p.  1333. 

2  The  writ  was  granted,  however,  to  require  the  justice  to  file  the  papers 
presented  to  him  on  the  motion  made  by  the  defendant  for  such  transfer. 
Id. 
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ring  on  these  trustees  the  power  to  regulate  the  erection  of 
poles,  was  given  with  discretion.  People  ex  rel.  Monticello 
Telephone  Co.  v.  Monticello  Trustees,  35  Misc.  675;  72  Supp. 
350.  To  compel  a  superintendent  of  buildings  of  a  city  to 
approve  a  proposed  amendment  to  a  building  plan,  but  allow- 
ing him  to  enforce  compliance  with  any  changes  he  desires. 
Hartman  v.  Collins,^  106  App.  Div.  11;  94  Supp.  63.  To  direct 
commissioners  appointed  under  an  act  authorizing  the  con- 
struction of  an  elevated  railroad  to  exhibit  to  the  relator,  an 
interested  citizen,  their  minutes  and  documents.  People  ex 
rel.  Auchincloss  v.  Pierce,  38  Misc.  332;  77  Supp.  910.  To 
command  the  commissioner  of  highways  of  New  York  City  to 
remove  a  newspaper  stand  at  a  street  corner,  as  the  record  did 
not  show  that  the  relator  had  a  clear  and  absolute  right  to 
the  relief  desired.  People  ex  rel.  Pumpyansky  v.  Keating,  168 
N.  Y.  390. 

11.  Inspection   of    corporation's   books.^ — ^To  compel  a 

corporation  to  submit  to  an  examination  of  its  books,  as  the 
real  object  of  the  petitioners  was  "to  obtain  information  that 
will  aid  them  in  crippling  the  business  of  the  defendant  cor- 
poration for  the  benefit  of  its  business  rival."  Matter  of  Ken- 
nedy, 75  App.  Div.  188;  77  Supp.  714.  To  compel  a  business 
corporation  to  allow  the  petitioner  who  claimed  to  he  a  stock- 
holder to  examine  the  books,  as  the  stockbook  did  not  show 
the  petitioner  to  be  a  stockholder.  Matter  of  Reiss,  30  Misc. 
234;  62  Supp.  145.  To  compel  a  corporation  to  permit  the 
inspection  of  its  books  by  a  stockholder,  as  the  stockholder 
had  not  used  the  remedy  given  under  §  52  of  the  Stock  Corpo- 
ration Law,  L.  1890,  c.  564,  as  am'd  by  L.  1892,  c.  688,  making 
a  written  request  to  the  treasurer;  and,  assuming  that  that 

*The  following  was  the  qualification  in  this  case:  "This  application  is 
granted  without  prejudice  to  the  superintendent  of  buildings,  pointing 
out  specifically  any  lawful  requirements  in  respect  to  stairways,  galleries 
or  otherwise,  and  requiring  them  to  be  complied  with."  Id.  It  caused 
the  reversal  of  the  order.     Id. 

2  See  note  to  paragraph  7,  p.  1344. 
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remedy  was  not  exclusive,  the  writ  should  be  denied  in  the 
exercise  of  discretion  in  the  circumstances  because  it  would 
put  the  company  to  very  great  inconvenience  without  suffi- 
ciently great  benefit  to  the  stockholder.  Matter  of  Colwell, 
76  App.  Div.  615;  78  Supp.  607.  To  compel  a  trust  company 
to  exhibit  its  books  to  the  relator,  as  the  company  denied 
nearly  all  the  material  facts  set  up  in  the  moving  papers  upon 
which  the  court  was  asked  to  exercise  its  discretion.  People 
ex  rel.  McElwee  v.  Produce  Ex.  T.  Co.,^  53  App.  Div.  93;  65 
Supp.  926.  To  compel  the  acting  officers  and  directors  of  a 
fire  insurance  corporation  to  permit  a  stockholder  to  inspect 
its  books;  as  the  corporation  contended  that  this  stockholder 
was  merely  a  dummy  acting  for  persons  who  were  endeavoring 
to  obtain  control,  and  as  it  did  not  appear  sufficiently  clear 
to  the  court  that  he  was  the  real  party  in  interest.  Matter  of 
Coats,  73  App.  Div.  178;  76  Supp.  730.  The  petitioner  was, 
however,  given  "leave  to  renew  the  application  upon  papers 
from  which  the  court  may  see,  whoever  the  petitioner  may  be, 
that  he  is  the  real  party  in  interest,  and  in  good  faith  desires 
certain  definite  information."     Id. 

Restoration  to  office  in  corporation.- — ^To  compel  a  corporation 
to  restore  the  relator  to  the  offices  of  secretary  and  director 
therein,  from  which  he  claimed  to  have  been  illegally  re- 
moved; his  remedy  was  quo  warranto.  People  ex  rel.  Berkeley 
V.  N.  Y.  Casualty  Co.,  34  Misc.  326;  69  Supp.  775. 

12.  Against  public   service  corporations ^To  require  a 

railroad  company  to  restore  certain  culverts,  the  issue  as  to 
the  present  necessity  of  these  culverts  having  been  raised. 
People  ex  rel.  Frost  v.  N.  Y.  C,  etc.,  R.  Co.,'  168  N.  Y.  187. 

"■  A  further  reason  for  denying  the  writ  was  that  the  purpose  stated  was 
to  ascertain  whether  facts  existed  which  would  authorize  an  application 
to  the  attorney  general  to  dissolve  the  corporation  or  to  appoint  a  receiver 
or  to  enable  the  relator  to  begin  criminal  proceedings  against  the  officers 
of  the  corporation  for  a  violation  of  their  duties.     Id. 

^  The  alternative  writ  was,  however,  directed  to  issue.     Id. 
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To  compel  a  street  railway  company  to  carry  any  passenger 
any  part  of  a  certain  specified  distance  for  five  cents,  for  the 
law  gave  adequate  legal  remedies.  People  ex  rel.  Lehmaier  v. 
Interurban  R.  Co.,  177  N.  Y.  296.  To  compel  a  telephone 
company  to  furnish  the  relator  with  service,  where  there  was 
no  final  refusal  on  the  part  of  the  company  but  there  was  a 
suspicion  that  the  premises  had  been  used  for  pool  seUing. 
Matter  of  Cullen  y.N.Y.  Tel.  Co.,  106  App.  Div.  250;  94  Supp 
290. 

13.  Scholastic  degree — To  compel  a  law  school  and  its 
dean  to  award  a  degree  to  a  student  who  had  passed  its  ex- 
aminations,  for  his   conduct  was   contumacious.     People  ex 
rel.  0' Sullivan  v.  iV.  Y.  Law  School,  68  Hun,  118;  22  Supp 
663. 


AhT.  IV.   HOW  OBTAINED.^ 

FORMS. 

NO-  _  PAGE. 

761.  Notice  of  motion  and  order  to  show  cause  on  application  for 

peremptory  writ 1376. 

762.  Order  to  show  cause.     Teachers  in  pubhc  schools  seeking  to  be 

placed  on  lists  for  appointments 1376. 

763.  Same.     Electric  company  seeking  space  in  subway 1379. 

764.  Notice  of  motion  that  writ  issue.     To  compel  a  city  to  issue  a 

quitclaim  deed 1379. 

765.  Same.     To  compel  a  superintendent  of  buildings  to  pass  upon 

plans 1380. 

766.  Petition  for  writ.     General  form 1381. 

767.  Petition.     To  compel  a  park  commissioner  to  issue  a  permit, 

without  conditions,  enabhng  a  railroad  to  lay  tracks 1382. 

768.  Same.     In  behalf  of  pohceman  from  whom  the  rank  of  detective 

sergeant  is  unjustly  withheld 1386. 

769.  Same.     Partially  summarized.     To  compel  a    corporation  to 

permit  director  to  inspect  books 1389. 

770.  Affidavit  on  application  for  writ.     General  form 1391. 

771.  Same.     To  compel  a  city  to  issue  a  quitclaim  deed 1391. 

772.  Affidavit  in  opposition  to  motion  for  peremptory  writ.     Sub- 

ordinate in  city  department  seeking  reinstatement 1393. 

1  See  also  Article  in  general,  pp.  1328  et  seq. 
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773.  Same.     To  compel  a  mayor  to  execute  a  warrant  for  the  pay- 

ment of  money 1395. 

774.  Same.     To  compel  a  commissioner  of  water  supply,  etc.,  to  issue 

a  permit  to  a  telephone  company  to  use  the  streets,  etc 1397. 

775.  Notice  of  appeal  from  order  substituting,  as  defendant,  the  suc- 

cessor of  the  public  officer  who  had  discharged  the  relator.  .  1400. 

776.  Return  to  writ  of  alternative  mandamus 1401. 

777.  Notice  of  filing  return  to  same 1402. 

778.  Demurrer  to  return  to  same 1402. 

1.  In  general. — ^The  practice  most  frequently  employed 
is  to  obtain  the  alternative  writ;  after  the  hearing  on  it  the 
peremptory  writ  may  issue.  Code  Civ.  Pro.  §§  2067  et  seq. 
Frequently,  however,  the  peremptory  writ  is  issued  in  the 
first  instance.    Id. 

Code  provisions  applicable. — ^The  Code  provisions  (§§  1991- 
2007),  applicable  generally  to  State  writs,  apply  to  manda- 
mus.^ 

2.  The  writ  must  be  in  the  name  of  the  people. — Code 
Civ.  Pro.  §  1994.  An  order  granting  the  peremptory  writ  to 
compel  two  grand  officers  of  a  fraternal  organization  to  re- 
ceive and  properly  receipt  for  certain  moneys  was  reversed 
for  violation  of  this  section.  People  ex  rel.  Doran  v.  Harwick, 
48  App.  Div.  559;  62  Supp.  897.  But  on  an  apphcation  for 
the  peremptory  writ,  the  objection  that  the  moving  papers 
were  entitled  in  the  name  of  "The  People,"  without  a  relator, 
was  held  to  state  an  unimportant  defect  at  that  point,  because 
if  the  court  allowed  a  writ  to  issue  upon  the  application  in 
such  a  case,  it  would  only  permit  it  to  issue  as  prescribed  in 
§  1994.  People  ex  rel.  Monticello  Telephone  Co.  v.  Monticello 
Trustees,  35  Misc.  675;  72  Supp.  350. 

3.  Parties. — Others  than  relator  affected  by  his  reinstate- 
ment.^— ^A  petitioner,  removed  from  his  position  under  the 

1  Certain  of  these  sections  are  quoted  or  discussed  under  habeas  corpus 
TO  BRING  UP  A  PERSON  TO  TESTIFY,  ante,  pp.  1241  et  seq. 

2  One  reason  for  the  rule  that  the  court  will  not  determine  the  right  of  a 
person  to  a  pubhc  office  by  mandamus  proceedings  but  will  leave  the  claimant 
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New  York  City  government,  but  contending  that  this  position 
was  abolished  in  bad  faith,  asked  either  reinstatement  by 
mandamus,  or  his  appointment  to  some  other  suitable  posi- 
tion; Held,  that  as  to  reinstatement,  it  was  not  necessary  to 
make  parties  the  appointees  to  positions  which  were  carved 
out  of  the  position  abolished,  but  that  as  to  the  appointment 
of  the  petitioner  to  one  of  those  positions,  such  appointees 
must  be  made  parties.  Matter  of  Jones  v.  Willcox,  80  App. 
Div.  167;  80  Supp.  420.  If  a  veteran,  deprived  of  the  right  to 
preference  given  him  by  statute,  seeks  reinstatement  by  man- 
damus, he  must  make  the  incumbent  of  the  position  a  party. 
People  ex  rel.  Ballou  v.  Wendell,  57  Hun,  362;  10  Supp.  587. 

Successor  of  public  officer. — In  a  mandamus  proceeding  it 
was  held  not  proper  to  substitute,  as  defendant,  the  successor 
in  office  of  a  commissioner  of  a  city  department,  where  no 
liabiUty  to  reinstate  the  relator  devolved  upon  the  successor. 
People  ex  rel.  Hatch  v.  Lantry,^  88  App.  Div.  583;  85  Supp.  193. 

Building  Code  violations. — ^The  alternative  writ,  to  compel 
the  superintendent  of  buildings  of  New  York  City  to  enforce 
the  provisions  of  the  Building  Code  in  the  cases  of  three  specified 
high  buildings,  was  refused,  as  the  return  denied  the  allega- 
tions of  noncompHance  with  the  Building  Code,  and  as  the 
owners  of  the  buildings  in  question  were  not  made  parties. 
People  ex  rel.  Cooke  v.  Stewart,  77  App.  Div.  181 ;  78  Supp.  1054. 

On  appeal. — It  seems  that  the  members  of  the  municipal 
coimcil  of  New  York  City  did  not  have  standing  to  appeal 
from  an  order  granting  the  writ  against  them  officially,  unless 


to  his  remedy  by  quo  warranto,  is  that  on  mandamus  the  other  person  claim- 
ing the  office  is  not  a  party  and  cannot  be  heard.  People  ex  rel.  Coveney  v. 
Kearny,  44  App.  Div.  449;  61  Supp.  41;  aff'd  on  opinion  below,  161  N.  Y. 
648.     See  also  paragraph  Quo  Warranto,  p.  1335. 

1  The  opinion  says:  "If  the  relator  is  entitled  to  be  reinstated  we  cannot 
assume  that  the  present  commissioner  of  correction  would  refuse  to  reinstate 
him  upon  a  proper  demand,  and  until  the  present  commissioner  has  refused 
to  reinstate  him  the  relator  has  suffered  no  wrong  for  which  he  would  be 
entitled  to  maintain  this  proceeding  against  the  present  commissioner." 
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they  appeared   by   the   corporation   counsel.     People  ex  rel. 
Sherrill  v.  Guggenheimer,  47  App.  Div.  9;  62  Supp.  11. 

Aldermen,  how  addressed. — ^An  order  to  show  cause  why  a 
peremptory  writ  should  not  be  granted  was  directed,  not  "to 
the  council  and  board  of  aldermen  [of  a  city]  as  municipal 
bodies,  eo  nomine,  but  to  the  individuals  composing  these 
boards  in  their  official  capacity,  that  is,  to  the  members  (nam- 
ing them)  as  the  council  and  as  the  board  of  aldermen;" 
Held,  correct  practice.  People  ex  rel.  Pierce  v.  Guggenheimer, 
44  App.  Div.  399;  60  Supp.  703. 

4.  Where  and  by  whom  granted. — At  Special  Term.^ — Ex- 
cept where  special  provision  therefor  is  otherwise  made  in  the 
article  of  the  Code  which  provides  for  mandamus,  "a  writ  of 
mandamus  can  be  granted  only  at  a  special  term  of  the  Su- 
preme Court  held  within  the  judicial  district  embracing  the 
county,  wherein  an  issue  of  fact,  joined  upon  an  alternative 
writ  of  mandamus  is  triable,  as  prescribed  in"  said  article. 
Code  Civ.  Pro.  §  2068. 

By  the  Appellate  Division. — "A  writ  of  mandamus  may  be 
granted,  at  a  term  of  the  Appellate  Division  of  the  Supreme 
Court  only,  directed  generally  to  any  judge  holding,  or  to  hold, 
a  special  term  of  the  same  court,  or  directed  to  one  or  more 
judges  of  the  same  court  named  therein,  in  any  case  where 
such  a  writ  may  be  issued  out  of  the  Supreme  Court,  directed 
to  any  other  court,  or  to  a  judge  thereof.  Such  a  writ  can  be 
granted  only  at  a  term  of  the  Appellate  Division  of  the  judicial 
department  embracing  the  county,  wherein  the  action  is 
triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  Appellate  Division  of  an  ad- 
joining judicial  department."     Code  Civ.  Pro.  §  2069. 

1  In  the  First  Judicial  Department  applications  for  final  orders  in  pro- 
ceedings where  an  alternative  writ  of  mandamus  has  been  issued  shall  be 
placed  on  the  Preferred  Calendar.     B.  8,  Rules  First  Judicial  Dept. 
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At  chambers. — If  the  writ  is  granted  by  a  justice  of  the 
Supreme  Court  sitting  at  chambers,  and  not  as  a  court,  it  is 
void,  and  disobedience  of  it  will  not  be  punished.  People  ex 
rel.  Lower  v.  Donovan,  135  N.  Y.  76. 

5.  The  papers  on  which  the  writ  is  granted  are  a  peti- 
tion or  affidavits.     Code  Civ.  Pro.  §§  2067,  2070. 

The  attorney  must  file  the  petition  or  affidavits,  upon  which  a 
writ  has  been  granted,  within  ten  days  after  the  same  shall 
have  been  served.^    B.  4,  Gen.  Rules  of  Prac. 

6.  The  peremptory  writ  will  be  issued  in  the  first  in- 
stance, upon  notice,  where  the  applicant's  right  to  relief 
depends  only  upon  questions  of  law.    Code  Civ.  Pro.  §  2070.^ 

1  In  case  of  a  failure  so  to  file  such  petition  or  affidavits,  the  opposing 
party  may  move  to  vacate  the  writ,  and  the  same  shall  be  vacated  by  the 
court  or  judge  granting  the  same,  unless  for  proper  cause  shown  time  to  file 
the  same  shall  be  extended.     Id. 

2  This  section  reads  as  follows:  ''A  peremptory  writ  of  mandamus  may  be 
issued,  in  the  first  instance,  where  the  applicant's  right  to  the  mandamus 
depends  only  upon  questions  of  law,  and  notice  of  the  application  has  been 
given  to  a  judge  of  the  court,  or  to  the  corporation,  board,  or  other  body, 
officer,  or  other  person,  to  which  or  to  whom  it  is  directed.  The  notice  must 
be  served,  at  least  eight  days  before  the  appUcation  is  heard;  unless  a  shorter 
time  is  prescribed  by  an  order  to  show  cause,  made,  where  the  apphcation  is 
to  the  special  term,  by  the  court,  or  a  judge  thereof;  or  where  the  appUcation 
is  to  the  appellate  division,  by  the  appellate  division,  or  a  justice  of  the 
appellate  division  of  that  judicial  department.  In  such  a  case  the  applica- 
tion must  be  founded  upon  affidavits,  or  other  written  proofs,  a,  copy  of 
which  must  be  served  with  the  notice,  or  order  to  show  cause.  Where  the 
court,  board  or  other  body  to  be  served,  consists  of  three  or  more  members, 
the  notice  or  order  to  show  cause,  and  the  papers  upon  which  the  apphcation 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section  (§  2071)  for 
service  of  an  alternative  writ  of  mandamus.  Except  as  prescribed  in  this 
section,  or  by  special  provision  of  law,  a  peremptory  mandamus  cannot  be 
issued,  until  an  alternative  mandamus  has  been  issued  and  duly  served,  and 
the  return  day  thereof  has  elapsed." 

A  peremptory  writ  was  sought  against  the  members  of  the  council  and 
board  of  aldermen  of  a  city;  each  of  these  boards  had  over  three  members 
and  had  a  president;  the  motion  papers,  on  the  order  to  show  cause,  wero 
served  on  these  two  presidents;  Held,  under  Code  Civ.  Pro.  §§  2070,  2071, 
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"  When  any  question  of  fact  arises,  a  peremptory  mandamus 
caimot  be  issued  until  an  alternative  writ  has  been  issued, 
served,  and  the  return  day  has  elapsed."  Matter  of  Haebler 
V.  N.  Y.  Prodvce  Exch.,  149  N.  Y.  414.  It  will  not  issue  where 
"there  are  disputed  questions  of  fact  which  it  would  be  nec- 
essary to  determine  in  the  manner  prescribed  by  law  before 
the  rehef  asked  for  could  be  granted."  People  ex  rel.  Mc- 
Aniney  v.  Vandervoort,  52  App.  Div.  283 ;  65  Supp.  100.  "  Where 
a  material  fact  is  in  dispute,  the  court  has  no  power  to  award 
a  peremptory  writ."  People  ex  rel.  Hatheway  v.  Fromme,  30 
Misc.  323;  63  Supp.  583;  aff'd  without  opinion  in  both  67  App. 
Div.  618;  73  Supp.  1114;  and  170  N.  Y.  620. 

7.  The  alternative  writ. — On  what  granted. — "The  al- 
ternative writ  may  be  granted  upon  an  affidavit,  or  other 
written  proof,  showing  a  proper  case  therefor;  and  either  with 
or  without  previous  notice  of  the  application,  as  the  court 
thinks  proper."  Code  Civ.  Pro.  §  2067.  The  allowance  is 
"not  merely  formal."  People  ex  rel.  Gargan  v.  York,  31  Misc. 
549;  65  Supp.  559.  If  it  is  apparent  that  a  proper  case  for 
relief  is  not  shown,  the  alternative  writ  will  not  be  granted. 
Id. 

The  alternative  writ,  although  not  demanded  by  a  petitioner, 
may  be  granted  by  the  court,  where  it  refuses  the  peremptory 
writ  and  where,  if  the  petitioner  should  not  be  awarded  the 
alternative  writ,  the  lapse  of  time  would  be  a  bar  to  a  new 
proceeding.  Matter  of  Jones  v.  Willcox,  80  App.  Div.  167; 
80  Supp.  420. 

An  order  granting  the  alternative  writ  is  not  appealable. — Peo- 
ple ex  rel.  Levenson  v.  O'Donnel,  99  App.  Div.  253;  90  Supp. 
961.  "  It  does  not  affect  a  substantial  right."  People  ex  rel. 
Ackerman  v.  Lumh,  6  App.  Div.  26;  39  Supp.  514.  The  remedy 
of  a  person  aggrieved  thereby  is  by  appeal  from  the  final  order 

proper  service.     People  ex  rel.  Pierce  v.  Guggenheimer,  44  App.  Div.  399;  60 
Supp.  703. 
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made  in  the  proceeding.    People  ex  rel.  Lester  v.  Mitchell,  39 
St.  Rep.  767;  15  Supp.  505. 

8.  Granting  either  writ  is  discretionary.^ — People  ex  rel. 
N.  Y.&H.R  Co.  V.  Bd.  of  Taxes,  166  N.  Y.  154. 

9.  What  relator  must  show. — ^The  Code  "contemplates 
the  issuance  of  a  writ  of  mandamus,  whether  it  be  peremptory 
or  alternative,  only  upon  affidavits  or  other  written  proofs 
showing  a  proper  case  therefor."  People  ex  rel.  Bourke  v. 
Grout,  107  App.  Div.  228;  94  Supp.  1101.  "In  order  to  en- 
title the  relator  to  a  mandamus  he  is  required  to  show  himself 
legally  and  equitably  entitled  to  some  right  properly  the  sub- 
ject of  the  writ;  that  it  is  legally  demandable  from  the  person 
to  whom  the  writ  is  directed  and  also  that  such  person  has 
power  to  perform  the  duty  required."  People  ex  rel.  Donoher 
V.  Greene,  95  App.  Div.  397;  88  Supp.  601. 

10.  Specific  allegations  of  facts — "Affidavits  in  man- 
damus proceedings  must  consist  of  precise  denials  of  fact  and 
precise  statements  of  facts  only."     Matter  of  Toole  v.  Ogden,^ 

1  See  paragraph  6,  ante,  p.  1336.  The  alternative  writ,  to  compel  a 
board  of  supervisors  to  audit  the  claim  of  a  taxpayers'  league,  m.ade  under 
L.  1892,  c.  686,  subd.  16,  §  230,  for  the  expenses  incurred  in  proceedings  to 
remove  a  sheriff,  was  held  wrongly  dismissed,  as  no  legal  audit  was  shown 
to  have  been  made  and  as  the  appellate  court  considered  the  county  liable 
for  the  reasonable  expenses  incurred.  People  ex  rel.  Smart  v.  Washington 
Supervisors,  66  App.  Div.  66;  72  Supp.  568.  The  alternative  writ,  to  com- 
pel the  poUce  commissioners  of  New  York  City  to  pay  a  member  of  the  force 
specified  arrearages  of  salary,  and  to  pay  him  in  future  a  specified  sum  annu- 
ally, was  refused,  as  his  remedy  by  action  was  adequate.  People  ex- rel. 
Gargan  v.  York,  31  Misc.  549;  65  Supp.  559.  The  alternative  writ  was  re- 
fused, to  direct  the  reinstatement  of  the  relator  as  an  attendance  officer,  the 
borough  superintendant,  in  conjunction  with  the  school  board,  having  the 
vmqualified  power  of  removal  in  the  absence  of  any  notice  of  the  relator's 
rights  under  L.  1899,  c.  370.     People  ex  rel.  Carll  v.  White,  69  App.  Div.  17; 

69   Supp.   30. 

2  The  petition  for  the  writ  should  be  "lean  of  adjectives"  and  of  "allega- 
tions of  legal  conclusions."  Id.  Only  positive  statements  of  fact  are 
considered  in  mandamus  proceedings,  and  unspecific  and  indefinite  state- 
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39  Misc.  581;  80  Supp.  584.  "Statements  or  denials  on  in- 
formation and  belief,  or  which  are  unspecific  and  indefinite, 
are  worthless  in  mandamus  proceedings."  ^  Matter  of  Reiss, 
30  Misc.  234;  62  Supp.  145.  "Where  the  positive  allegations 
in  support  of  a  motion  for  a  writ  of  mandamus  are  met  by 
denial  on  information  and  belief"  no  issue  is  raised.  People 
ex  rel.  Frost  v.  N.  Y.  C,  etc.,  R.  Co.,  168  N.  Y.  187. 

ments  or  denials,  or  statements  and  denials  upon  information  and  belief, 
are  worthless.  Matter  of  Guess,  16  Misc.  306;  38  Supp.  91.  So  also  aifirma- 
tions  which  are  only  conclusions  of  law  are  of  no  avail.  People  ex  rel.  Beck 
V.  Coler,  34  App.  Div.  167;  54  Supp.  639.  Where  the  positive  allegations 
in  support  of  a  motion  for  the  writ  are  met  by  a  denial  on  information  and 
belief  this  denial  is  not  enough.  People  ex  rel.  Kelly  v.  Brooklyn  Common 
Council,  77  N.  Y.  503.  "In  order  that  a  denial  shall  raise  an  issue  it  must 
present  an  honest  dispute  as  to  a  material  fact  requiring  determination, 
otherwise  no  issue  is  made.''  Matter  of  Stutzbach,  62  App.  Div.  219;  70 
Supp.  901;  aff'd  168  N.  Y.  416. 

1  Explicit  allegations  of  a  petition  being  "met  for  the  most  part  by  denials 
of  knowledge  or  information  sufficient  to  form  a  belief  or  by  denials  which, 
upon  their  face,  are  merely  statements  of  the  conclusions  of  the  answering 
party,"  the  peremptory  writ  should  issue.  Matter  of  Longacre  El.  lAght 
&  P  Co.,  117  App.  Div.  80;  aff'd  Ct.  of  Appeals,  N.  Y.  Law  J..  May 
8,  1907.  Upon  a  motion  for  a  peremptory  writ,  denials  of  the  material 
averments  of  the  petition,  which  denials  are  upon  information  and  belief, 
do  not  present  an  issue  of  fact.  Matter  of  Blust  v.  Collier,  62  App.  Div. 
478;  70  Supp.  774.  On  an  apphcation  for  a  peremptory  writ,  to  compel 
a  gas  company  to  sell  gas  at  80  cents,  the  return  alleged  that  at  that 
rate  the  company  would  receive  "Uttle,  if  any,  return  upon  the  value  of 
its  investment,"  and  that,  therefore,  it  would  be  deprived  of  its  property 
without  due  process  of  law;  Held,  that  the  return  set  forth  conclusions,  not 
facts,  and  that  the  writ  was  properly  issued.  Matter  of  Rebbecchi,  51  Misc. 
403;  100  Supp.  513.  In  a  case  in  which  the  writ,  either  peremptory  or  alter- 
native, was  sought  to  compel  the  reinstatement  of  the  petitioner  as  a  clerk 
in  a  city  department,  "the  original  petition  was  scant,  if  not  reticent,"  and 
"the  answering  and  replying  affidavits  are  so  informal  in  their  averments 
as  to  render  it  doubtful  whether  there  are  any  well-defined  issues  or  not; " 
Held,  that  the  alternative  writ  should  issue,  for  on  the  hearing  pursuant  to 
it  the  facts  could  be  fully  ascertained.  Matter  of  Shepard  v.  Oakley,  181 
N.  Y.  339.  Similarly,  where  a  peremptory  writ  was  granted  in  the  first 
instance,  the  appellate  court  reversed  the  order  awarding  it  and  directed  that 
an  alternative  writ  issue,  and  the  opinion  says  that  "the  court  should  not 
scrutinize  too  closely  the  affidavits  presented  .  .  in  opposition  to  the 
application."    People  ex  rel.  Van  Deren  v.  Moore,  78  App.  Div.  28;  79  Supp.  7. 
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11.  For  the  service  of  the  alternative  writ,  provisions 
are  given  in  Code  Civ.  Pro.  §  2071. ^ 

12.  Setting  aside  the  alternative  writ. — "An  alterna- 
tive writ  of  mandamus  cannot  be  quashed  or  set  aside  upon 
motion,  for  any  matter  involving  the  merits.^  A  motion  to  set 
aside  such  a  writ,  for  any  other  cause,  or  to  set  aside  or  quash 
a  peremptory  writ  of  mandamus,  or  to  set  aside  the  service 
of  either  writ,  must  be  made  at  a  term,  whereat  the  writ  might 
have  been  granted."     Code  Civ.  Pro.  §  2075. 

13.  The  return.* — "Where  the  first  writ  of  mandamus  has 

1  This  section  reads  as  follows:  "An  alternative  writ  of  mandamus  must 
be  served,  by  showing  the  original  writ,  and  delivering  a  copy  thereof,  to 
the  person  to  be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in  vacation,  upon 
the  judge  or  judges  of  the  court;  except  that,  where  the  court  consists  of 
three  or  more  judges,  service  upon  a  majority  of  them  is  sufficient.  Where 
it  is  to  be  served  upon  a  board  or  body,  other  than  a  corporation,  service 
must  be  made  upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding  officer, 
appointed  pursuant  to  law;  in  which  case,  service  upon  him  is  sufficient. 
Where  the  writ  is  to  be  served  upon  a  corporation,  service  thereof  may  be 
made  upon  any  officer,  upon  whom  a  summons,  issued  out  of  the  Supreme 
Court,  may  be  served.  Where  one  or  more  of  the  persons,  upon  whom  to 
make  service,  as  prescribed  in  this  section,  cannot,  after  'due  diligence,  be 
found,  the  exhibition  of  the  original  writ  may  be  dispensed  with,  and  serv- 
ice may  be  made  upon  him  or  them,  as  prescribed  by  law  for  the  service  of 
a  summons,  issued  out  of  the  Supreme  Court." 

2  "  An  alternative  writ  of  mandamus  is  in  the  nature  of  a  pleading  and  is 
equivalent  to  a  complaint  in  an  action,  and  cannot  be  dismissed  upon  motion 
because  the  right  to  the  rehef  asked  is  barred  by  the  Statute  of  Limitations. 
That  objection  must  be  taken  either  in  the  return  to  the  writ  or  by  demurrer, 
and  if  not  thus  taken  is  waived.  The  objection  that  the  writ  was  not  timely 
issued  may  also  be  waived.  It  does  not  affect  a  substantial  right  because 
it  determines  nothing  in  favor  of  the  relator,  nor  against  the  respondent 
named  in  it."     People  ex  rel.  Ryan  v.  Bingham,  114  App.  Div.  170;  99  Supp. 

593. 

2  "The  return  to  an  alternative  writ  of  mandamus  must  be  annexed  to  a 
copy  of  the  writ;  and  must  be  ffied,  in  the  office  of  the  clerk,  where  it  is  re- 
turnable, within  the  time  specified  in  the  writ.  The  return  to  a  peremptory 
writ  of  mandamus  must  be  likewise  annexed  to  a  copy  thereof;  and  must, 
before  the  expiration  of  the  first  day  of  the  term  at  which  it  is  returnable, 
Vol.  11—32 
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been  duly  served,  a  return  must  be  made  to  the  same,  as  therein 
required,  unless  it  is  an  alternative  writ,  and  a  demurrer  thereto 
is  taken.  In  default  of  a  return,  the  person  or  persons,  upon 
whom  the  writ  was  served,  may  be  punished,  upon  the  applica- 
tion of  the  people,  or  of  the  relator,  for  a  contempt  of  court." 
Code  Civ.  Pro.  §  2073. 

14.  Proceedings  on  the  return. — Papers  considered. — 
The  relator  wiU  not  as  a  rule  be  allowed  to  present  affidavits 
to  controvert  the  affidavits  submitted  in  answer  to  the  peti- 
tion. People  ex  rel.  O'Donnell  v.  Bermel,  51  Misc.  75;  100 
Supp.  728.  On  the  return  day  of  a  writ  of  peremptory  man- 
damus, obtained  imder  Code  Civ.  Pro.  §  2070,  the  only  papers 
that  can  be  presented  to  the  court  by  the  relator  are  the  papers 
used  by  him  on  his  application,  and  copies  of  which  were  served 
upon  the  defendants;  and  an  order  permitting  certain  affidavits 
to  be  used  and  served  nunc  pro  tunc  as  part  of  the  moving 
papers  will  be  refused.  Matter  of  Uvalde  Asphalt  Paving  Co., 
33  Misc.  699;  68  Supp.  1106. 

On  an  application  for  the  peremptory  writ,  the  averments  of 
the  answering  affidavits  must  he  taken  as  true. — People  ex  rel. 
Albertson  v.  McAdoo,  46  Misc.  517;  92  Supp.  1004.  "When  a 
relator  in  a  mandamus  proceeding  goes  to  argument  upon  his 
petition  and  the  opposing  affidavits  of  the  defendant  and  de- 
mands that  a  peremptory  writ  issue,  ....  the  proceeding 
is  in  the  nature  of  a  demurrer  to  the  facts  set  up  by  the  de- 
fendant, and  the  right  to  the  writ  must  be  determined  upon 
the  assumption  that  the  averments  in  the  defendant's  affi- 

be  either  delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held."     Code  Civ.  Pro.  §  2074. 

In  the  First  Judicial  Department,  the  writ,  when  required  to  be  returnable 
at  a  special  term  of  the  Supreme  Court,  or  before  a  justice  thereof,  must  be 
made  returnable  at  Special  Term,  Part  2,  or  before  the  justice  assigned  to 
hold  the  same.  R.  5,  Rules  First  Judicial  Dept.  If  returnable  elsewhere, 
the  writ,  upon  its  return,  shall  be  transferred  to  the  Special  Term,  Part  2, 
for  hearing  and  decision.  Id.  If  not  so  transferred  it  shall  be  disregarded. 
Id. 
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davits  are  true."  People  ex  rel.  Pumpyansky  v.  Keating,  168 
N.  Y.  390.  "The  relator's  case  rests  upon  the  incontrovertible 
allegations  of  his  petition  and  the  statements  contained  in  the 
answering  affidavits.  The  material  statements  of  the  latter 
must  be  taken  as  true.  As  to  any  disputed  questions  of 
fact  the  answering  affidavits  are  conclusive."  People  ex  rel. 
O'Donnell  v.  Bermel,  51  Misc.  75;  100  Supp.  728. 

Demurrer  by  defendant. — Defendants  who  proceed  to  a  hear- 
ing without  traversing  the  statement  of  the  facts  upon  which 
the  relator  claims  his  relief,  admit  the  truth  of  these  state- 
ments. People  ex  rel.  Oswegatchie  Supts.  of  the  Poor  v.  St. 
Lawrence  Supervisors,  103  N.  Y.  541. 

15.  Procedure  upon  jury  trial. — Issues  of  fact  joined 
upon  the  granting  of  an  alternative  writ  of  mandamus  in  their 
disposition  become  an  action  under  the  Code,  not  a  special  pro- 
ceeding, and  being  such  it  is  controlled  by  the  practice  govern- 
ing the  review  of  such  a  trial.  People  ex  rel.  Bean  v.  Clausen, 
74  App.  Div.  217;  77  Supp.  521.  A  verdict  rendered  on  the 
trial  of  the  alternative  writ  has  the  same  force  and  effect  as  in 
an  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money,  and  it  "  cannot  be  treated  merely  as  advisory 
to  the  court."  People  ex  rel.  McDonald  v.  Clausen,  163  N.  Y. 
523.  On  a  trial,  at  Trial  Term,  without  a  jury,  upon  the  return 
to  an  alternative  writ,  the  decision  should  consist  only  of  find- 
ings of  fact,  and  all  parties  should  then  move  at  Special  Term 
"for  such  final  order  as  that  court  may  determine  the  law 
applied  to  the  facts  found  will  warrant."  People  ex  rel. 
Birmingham  v.  Grout,  45  Misc.  181;  91  Supp.  900.  On  a  hear- 
ing on  an  alternative  writ  of  mandamus,  a  jury  trial  was 
waived  and  the  issues  were  tried  before  a  judge  who  made  a 
final  order  dismissing  the  writ,  but  omitting  to  make  and  file 
a  decision;  Held,  that  the  case  should  be  remitted  to  the  trial 
judge  and  the  requisite  decision  made  nunc  pro  tunc.  People 
ex  rel.  Havron  v.  Dalton,  77  App.  Div.  499;  78  Supp.  1051. 
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16.  Defenses. — Laches. — The  rule  applicable  to  certiorari 
that  the  writ  will  be  denied  on  the  ground  of  laches  if  the 
application  is  made  after  four  months,  and  the  delay  is  not 
satisfactorily  explained,  is,  it  seems,  applicable  to  mandamus. 
People  ex  rel.  McDonald  v.  Lantry,  48  App.  Div.  131;  62  Supp. 
630.  The  rule  is  not  a  hard  and  fast  one,  however.  Id.  The 
writ  has  been  refused  because  of  laches  for  a  delay  of  nearly 
sixteen  months  unexplained.  People  ex  rel.  Connolly  v.  N.  Y. 
Bd.  of  Educ,  114  App.  Div.  1;  99  Supp.  737.  Also,  where  an 
honorably  discharged  veteran,  who  claimed  to  have  been  im- 
properly removed  from  his  position,  allowed  four  months  and 
three  days  to  elapse  before  applying  for  a  mandamus  to  compel 
his  reinstatement.  People  ex  rel.  Young  v.  Collis,  6  App.  Div. 
467;  39  Supp.  698.  Also,  where  a  veteran  did  not  institute  a 
mandamus-  proceeding  until  nine  months  after  his  removal, 
and  did  not  satisfactorily  explain  such  failure.  People  ex  rel. 
Croft  V.  Keating,  49  App.  Div.  123;  63  Supp.  71;  aff'd  164 
N.  Y.  64.  Also,  where  a  fire  department  member  waited  a 
year  and  five  months,  and  presented  no  excuse  for  the  delay. 
People  ex  rel.  Miller  v.  Sturgis,  82  App.  Div.  580;  81  Supp.  816. 
A  six  years'  delay,  unexcused,  on  the  part  of  a  public  school 
teacher,  is  laches  sufficient  to  defeat  his  application  for  the 
writ  to  compel  a  board  of  education  to  reinstate  him.  People 
ex  rel.  Steinson  v.  N.  Y.  Bd.  of  Educ.,  158  N.  Y.  125. 

No  useful  purpose  gained. — The  peremptory  writ,  to  compel 
a  gas  company  to  exhibit  its  books  to  the  petitioner,  a  stock- 
holder, was  refused  on  the  grounds  that  no  useful  purpose 
would  be  served  by  permitting  the  desired  examination,  that 
no  such  "probable  or  laudable  motive"  as  would  justify  the 
granting  of  the  extraordinary  remedy  was  shown,  and  that  "it 
would  be  injurious  rather  than  beneficial,  not  alone  to  the  com- 
pany, but  to  those  in  behalf  of  whom  the  petitioner  states  that 
he  makes  the  appUcation."  Matter  of  Pierson,  44  App.  Div. 
215;  60  Supp.  671. 

False  swearing. — Where  the  writ  is  sought  to  compel  an 
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officer  to  swear  to  a  certain  statement,  it  is  an  absolute  de- 
fense if  he  cannot  truthfully  do  so,  for  "courts  do  not  sit  to 
compel  men  to  take  false  oaths"  and  "no  public  exigency  can 
require  it."  People  ex  rel.  Westchester  Supervisors  v.  Fowler, 
55  N.  Y.  252. 

Payment  sought  on  illegal  contract. — "  The  writ  of  mandamus 
should  only  issue  to  compel  the  payment  of  money  by  the  city, 
when  the  petitioner's  right  to  the  payment  is  clear  and  un- 
mistakable, and  when  there  is  absolutely  no  defense  against 
payment.  It  should  not  issue  where  it  appears  that  the  con- 
tract is  illegal  upon  which  payment  is  sought,  or  where  there 
is  grave  reason  to  question  its  legality.  There  the  petitioner 
should  be  relegated  to  his  ordinary  remedy  by  action."  People 
ex  rel.  Uvalde  Asphalt  Co.  v.  Grout,  98  Supp.  185. 

Void  act. — ^The  action  of  the  highways  commissioner  of  a 
town,  in  removing  obstructions  from  a  highway  and  attaching 
the  same  to  a  road  district,  is  not  a  judicial  act  involving  dis- 
cretion and  therefore  mandamus  can  issue  to  compel  him  to 
do  those  things,  and  he  will  not  be  allowed  to  take  refuge  in  a 
void  act  on  his  part,  namely,  a  declaration  that  said  road  has 
been  abandoned.  People  ex  rel.  De  Groat  v.  Marlette,  94  App. 
Div.  592;  88  Supp.  379;  aff'g  41  Misc.  151;  83  Supp.  962. 

Act  defendant  has  no  power  to  perform. — If  an  officer  had  no 
power  to  remove  the  relator,  he  has  no  power  to  reinstate  him, 
and  therefore  the  writ  will  not  issue  to  compel  reinstatement. 
People  ex  rel.  Tate  v.  Dalton,  158  N.  Y.  204. 

Act  defendant  has  not  refused  to  perform. — ^The  peremptory 
writ  was  denied,  to  compel  the  street  cleaning  commissioner  of 
a  city  to  remove  garbage,  where  he  denied  that  he  had  so  re- 
fused; and  also,  to  compel  him  to  remove  ashes,  where  he 
showed  that  his  appropriation  was  insufficient,  and  that  there 
was  no  discrimination.  People  ex  rel.  Adams  v.  Woodbury, 
88  App.  Div.  443;  85  Supp.  174. 

17.  In  reinstatement  cases.— Demand. — If  a  veteran  is 
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removed  from  a  position  in  a  city  department,  and  there  is  no 
presumption  that  the  removing  official  knew  he  was  a  veteran, 
the  writ  to  compel  his  reinstatement  will  be  refused  unless  he 
proves  a  demand.  People  ex  rel.  O'Brien  v.  Cniger,  12  App. 
Div.  536;  42  Supp.  398.  But  this  rule  does  not  apply  in  a  case 
where  it  is  alleged  "  that  the  defendant  took  his  action  with 
knowledge  of  the  fact  that  what  he  did  was  illegal,  and  solely 
for  the  purpose  of  bringing  about  the  removal  of  the  officer 
in  an  illegal  way."  People  ex  rel.  Bean  v.  Clausen,  50  App. 
Div.  324;  63  Supp.  1064.  The  alternative  writ,  to  compel  the 
commissioner  of  jurors  of  a  city  to  reinstate  the  relator  as  a 
clerk,  was  dismissed,  as  the  commissioner  who  removed  him 
had  died  before  the  proceedings  were  begun,  and  no  demand 
on  the  commissioner's  successor  for  reinstatement  was  shown. 
People  ex  rel.  Taylor  v.  Welde,  61  App.  Div.  580;  70  Supp.  869. 
The  alternative  writ  should  be  granted,  to  direct  the  reinstate- 
ment of  the  relator  as  superintendent  of  a  city  aquarium,  where, 
although  no  demand  for  reinstatement  is  shown,  there  is  no 
presumption  that  a  demand  would  be  effectual.  People  ex 
rel.  Bean  v.  Clausen,  50  App.  Div.  324;  63  Supp.  1064. 

Another  remedy. — ^The  alternative  writ,  to  reinstate  the 
relator  as  an  assistant  school  teacher,  was  dismissed,  it  ap- 
pearing that  his  trial  was  in  accordance  with  law,  and  that  he 
might  appeal  to  the  State  superintendent  of  public  instruction. 
People  ex  rel.  Keyser  v.  Bd.  of  Educ,  32  Misc.  63;  66  Supp.  149. 

18.  Under  the  Public  Service  Commissions  Law  (§57)^  a 
mandamus  may  be  issued  to  enforce  the  orders  of  the  commis- 
sion. L.  1907,  c.  429,  §  57. 

1  This  section  reads  in  part  as  follows:  "Whenever  either  commission  shall 
be  of  opinion  that  a  common  carrier,  railroad  corporation  or  street  railroad 
corporation  subject  to  its  supervision  is  failing  or  omitting  or  about  to  fail 
or  omit  to  do  anything  required  of  it  by  law  or  by  order  of  the  commission, 
or  is  doing  anything  or  about  to  do  anything  or  permitting  anjrthing  or  about 
to  permit  anything  to  be  done,  contrary  to  or  in  violation  of  law  or  of  any 
order  of  the  commission,  it  shall  direct  counsel  to  the  commission  to  com- 
mence an  action  or  proceeding  in  the  supreme  court  of  the  state  of  New  York 
in  the  name  of  the  commission  for  the  purpose  of  having  such  violations 
or  threatened  violations  stopped  and  prevented  either  by  mandamus  or 
i  ijunction." 
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19.  Honorably  discharged  soldiers  and  sailors  who  are 

veterans  of  the  Civil  War  or  Spanish  War,  and  persons 
who  have  served  as  firemen,  must  not  be  removed  from  a 
position  held  "by  appointment  or  employment  in  the  State 
of  New  York  or  in  the  several  cities,  counties,  towns  or  vil- 
lages thereof,"  "except  for  incompetency  or  misconduct 
shown  after  a  hearing  upon  due  notice  upon  stated  charges" 
and  on  violation  of  these  provisions  "shall  be  entitled  to  a 
writ  of  mandamus  to  remedy  the  wrong."  Civil  Service  Law, 
§21;  L.  1899,  c.  370,  §21,  as  am'd  by  L.  1902,  c.  270,  and 
L.  1904,  c.  697;  4  Cum.  &  Gil.  Gen.  L.,  161.  Honorably  dis- 
charged soldiers  and  sailors  who  are  veterans  of  the  Civil 
War  have  a  preference  over  others  in  receiving  appointments 
to  such  positions,  and  they  have  a  "remedy  by  mandamus 
for  righting  the  wrong."  Civil  Service  Law,  §  20;  L.  1899, 
c.  370,  §  20,  as  am'd  by  L.  1902,  c.  270;  4  Cum.  &  Gil.  Gen.  L., 
160. 

20.  Reference. — On  an  application  for  a  mandamus  re- 
quiring a  sick  benefit  association  to  restore  the  plaintiff  to 
membership,  there  was  a  sharp  conflict  as  to  whether  due 
notice  of  charges,  etc.,  was  given  the  relator;  the  court  directed 
a  reference.  People  ex  rel.  Sand  v.  Erster  Zloczower  Verein,  37 
Misc.  420;  75  Supp.  784. 

31.  Fine. — Where  a  peremptory  writ  is  awarded  against  a 
public  officer,  board,  or  other  body,  commanding  the  perform- 
ance of  a  public  duty,  a  fine  may  be  imposed.  Code.  Civ.  Pro. 
§  2090. 

22.  Damages. — The  relator,  if  he  obtains  his  peremptory 
writ,  must  be  given,  if  he  so  elects,  "against  the  defendant 
who  made  the  return,  the  same  damages,  if  any,  which  the 
relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return."  Code  Civ.  Pro.  §  2088.  Under  this  section, 
an  assessment  of  damages  against  the  president  and  trustees 


1376      Bradbury's  Lansing's  forms  and  practice. 

How  Obtained. 

of  a  village,  for  a  false  return,  will  be  directed  although  the 
peremptory  writ  was  granted  in  the  first  instance,  provided  the 
relator  so  elected  at  the  time  he  entered  his  final  order  for  the 
peremptory  writ.  People  ex  rel.  Goring  v.  Wappingers  Falls, 
151  N.  Y.  386.  The  damages  recoverable  by  the  relator  in 
a  mandamus  proceeding  caused  by  a  false  return  to  an  alterna- 
tive writ  do  not  include  counsel  fees  therein.  People  ex  rel. 
Lally  V.  N.  Y.  C,  etc.,  R.  Co.,  116  App.  Div.  849. 

23.  Costs. — Provision  for  costs,  in  mandamus  proceedings, 
is  made  by  Code  Civ.  Pro.  §  2086.  A  party  who  fails  to  secure 
a  writ  because  of  something  which  happens  between  the  time 
the  motion  is  made  and  argued  cannot  recover  costs.  People 
ex  rel.  Lantz  v.  Mt.  Vernon  Common  Council,  95  App.  Div.  75; 
88  Supp.  493. 

24.  Appeals. — ^The  provisions  with  reference  to  appeals,  in 
mandamus  proceedings,  are  given  in  Code  Civ.  Pro.  §  2087. 

25.  Staying  proceedings. — Provisions  for  staying  proceed- 
ings upon  the  writ,  and  for  enlarging  the  time  for  making  the 
return,  are  found  in  Code  Civ.  Pro.  §  2089. 


Form  ]Vo.  761. 

Notice  of  Motion  and  Order  to  Show  Cause  on  Application  for 

Peremptory  Writ. 

(Code  Civ.  Pro.  §  2070.) 

.  As. in  Form  No.  186  or  200,  inserting  as  relief,  that  a  writ 
of  peremptory  mandamus  issue  to  [name  hoard,  officer,  etc.], 
directing  said to  [state  object  of  writ\. 


Form  No.  763. 

Order  to  Show  Cause.    Teachers  in  Public  Schools  Seeking  to  be 

Placed  on  Lists  for  Appointments-' 

(Code  Civ.  Pro.  §2070.) 

1  From  Brooklyn  Teachers'  Assn.  v.  A''.  Y.  Bd.  of  Educ,  176  N.  Y.  564; 
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[Title.] 

On  the  annexed  joint  petition  of  The  B.  T.  A.;  The  C.  T.  0. 
of  Brooklyn;  and  J.  B.;  and  on  the  affidavit  of  I.  L.  B.;  and  on 
the  by-laws  of  the  Board  of  Education  of  the  City  of  New  York 
and  of  the  City  of  Brooklyn  in  said  petition  referred  to;  and 

Upon  motion  of  I.  L.  B.,  attorney  for  the  above-named 
petitioners, 

I  do  order  that  the  Board  of  Education  of  the  City  of  New 
York  and  W.  H.  M.,  as  City  Superintendent  of  Schools  of  the 
City  of  New  York,  show  cause  at  a  Special  Term  of  this  court 
for  the  hearing  of  motions  to  be  held  at  the  County  Court 
House  in  the  Borough  of  Brooklyn,  in  the  City  of  New  York, 

on  the day  of ,  19 — ,  at o'clock  in 

the noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  a  peremptory  writ  of  mandamus  should  not  issue  out  of 
this  court  directed  to  the  respondents  aforesaid. 

(1)  Commanding  the  said  City  Superintendent  of  Schools  of 
the  City  of  New  York  to  prepare  in  regular  and  orderly  form  a 
list  of  persons  to  whom  licenses  to  teach  have  been  granted, 
including  those  licensed  to  teach  in  the  several  Boroughs  of  the 

said  City  prior  to  the day  of ,  19 — ,  a  separate 

list  being  made  for  each  grade  or  kind  of  license,  and  to  file  the 
same  in  his  office,  and  to  specify  upon  said  list  the  relative 
standing  of  the  persons  whose  names  appear  thereon  and  their 
numerical  rank  upon  said  list. 

(2)  Commanding  the  said  City  Superintendent  of  Schools  to 
place  upon  "The  ehgible  special  list  of  persons  holding  Ucense 
for  promotion,"  or  upon  the  list  prepared  by  him  pursuant  to 

the  by-laws  adopted  by  the  Board  of  Education  on  the 

day  of ,  19 — ,  however  the  same  may  be  designated, 

the  names  of  all  persons,  including  that  of  the  petitioner,  J.  B., 
to  whom  licenses  to  teach  or  certificates  of  quahfication  for 
teaching,  known  as  Grade  "A"  were  granted  by  the  Superin- 
tendent of  Public  Instruction  of  the  City  of  Brooklyn,  or  by 
authority  of  the  Board  of  Education  of  the  City  of  Brooklyn, 
prior  to  the day  of ,  19 — . 

(3)  Commanding  the  B.  of  E.  of  the  City  of  N.  Y.  to  recognize 
as  eligible  for  appointment  and  for  promotion,  to  any  of  the 


aff'g,  without  opinion,  85  App.  Div.  47;  83  Supp.  1.  The  writ  was  granted 
for  the  rehef  sought  in  the  paragraph  numbered  (2)  of  this  order  to  show 
cause  and  was  upheld. 
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four  upper  grammar  grades  in  public  schools  of  said  city,  all 
persons  who  have  received  from  the  Superintendent  of  Public 
Instruction  of  the  City  of  B.,  by  authority  of  the  B.  of  E.  of 
said  city,  licenses  or  certificates  known  as  Grade  "A,"  and  to 
recognize  such  licenses  and  certificates  as  rendering  the  holders 
of  them  eligible  for  appointment  and  promotion  to  the  same 
extent  that  such  licenses  or  certificates  rendered  such  holders 
eligible  at  the  time  when  the  same  were  granted. 

(4)  Commanding  the  said  Superintendent  of  Schools  and  the 
said  B.  of  E.  of  the  City  of  New  York  to  rescind  and  annul  any 
and  all  resolutions  or  instructions  by  them  or  either  of  them 
communicated  to  the  Board  of  Superintendents  prohibiting 
the  nomination  for  appointment  or  the  nomination  for  promo- 
tion to  any  of  the  four  upper  grammar  grades,  of  persons  who 
have  failed  to  comply  with  the  requirements  of  the  by-laws 

adopted  by  said  B.  of  E.  on  the  day  of , 

19 — ,  in  so  far  as  such  resolutions  or  instructions  exclude  from 
nomination  for  appointment  or  promotion  to  such  grades  the 
holders  of  certificates  of  Grade  "A"  issued  by  the  Superinten- 
dent of  Public  Instruction  of  the  City  of  B. 

(5)  Commanding  the  B.  of  E.  of  the  said  City  of  N.  Y.  to 
make  all  appointments  of  teachers,  whether  to  the  four  upper 
grammar  grades,  or  to  any  other  grade,  in  accordance  with 
the  relative  standing  of  teachers  upon  the  eligible  lists  of  per- 
sons licensed  to  teach,  provided  that  they  may  consider  for 
each  appointment  the  three  persons  whose  names  are  the  high- 
est on  such  lists. 

And  why,  in  the  event  of  a  refusal  of  a  peremptory  writ  of 
mandamus  herein,  there  should  not  be  awarded  to  the  peti- 
tioners an  alternative  writ,  and  why  such  further  order  or 
relief  in  the  premises  should  not  be  granted  to  petitioners  as 
may  be  just  and  proper. 

And  sufficient  reason  appearing  therefor,  I  do  hereby  order 
that  service  of  this  order  on  the  respondents  on  or  before  the 

day  of ,  19 — ,  be  and  the  same  hereby  is 

declared  good  and  sufficient  service. 

Dated,  etc.  W.  J.  G., 

Justice  of  the  Supreme  Court  of 
the  State  of  New  York. 
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Form  No.  T63. 

Order  to  Show  Cause,     Electrical  Company  Seeking'  Space  in 

Subway.  1 

On  the  annexed  affidavits  and  the  demand  and  request  of 

the  L.  Electric  Light  &  Power  Co.  bearing  date  the 

day  of  ,  19 — ,  heretofore  served  upon  the  C.  Tele- 
graph and  Electrical  Subway  Co.,  on  the day  of 

,  19 — ,  of  which  a  copy  is  annexed,  to  the  affidavit 

of  W.  H.,  and  upon  the  exhibits  referred  to  and  made  a  part 
of  the  said  demand  and  request  of  the  L.  E.  L.  &  P.  Co.,  bear- 
ing date  the day  of  ,  19 — ,  which  copies 

were  served  upon  said  C.  T.  &  E.  S.  Co.,  with  the  said  demand 
and  request  on  the day  of ,  19 — . 

Let  the  respondent,  the  C.  T.  &  E.  S.  Co.,  show  cause  at 
{stating  time  and  place)  why  a  writ  of  mandamus,  under  the 
seal  of  the  said  court  should  not  issue  therefrom,  directing 
and  commanding  the  C.  T.  &  E.  S.  Co.  [here  insert  acts  com- 
manded, given,  for  this  case,  as  Form  No.  795],  and  why  such 
other  and  further  order,  relief  or  writ  should  not  be  granted 
as  may  be  just  in  the  premises. 

Sufficient  reason  appearing  therefor  to  me  from  the  annexed 

affidavit,  service  of  a  copy  of  this  order  on  or  before  the 

day  of ,  19 — ,  will  be  sufficient  notice  of  this  motion. 

(Date  and  judge's  signature.) 


Form  No.  ^64. 

Notice  of  Motion  that  Writ  Issue  to  Compel  a  City  to  Issue  a  Quit- 
claim Deed.2 
(Code  Civ.  Pro.  §2070.) 

New  York  Supreme  Court, 
County  of  . 

[Title] 

Please  take  notice  that  upon  the  affidavit  of  J.  N.  B.,  verified 

the day  of ,  19 — ,  hereto  annexed,  a  copy 

of  which  is  served  upon  you,  a  motion  will  be  made  at  a  Special 
Term  of  the  Supreme  Court,  at  Part  I  thereof  [stating  when 
and  where],  for  an  order  directing  that  a  writ  of  mandamus  issue 

1  From  Matter  of  Long  Acre  Electric  Light  &  Power  Co.,  117  App.  Div. 
80;  aff'd  Court  of  Appeals,  N.  Y.  Law  J.,  May  8,  1907,  in  which  the  writ 
was  granted  and  upheld. 

2  From  People  ex  rel.  Butterly  v.  McClellan,  108  App.  Div.  367  (no  opinion). 
The  writ  was  granted  and  upheld. 
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out  of  and  under  seal  of  this  court,  directed  to  and  command- 
ing G.  B.  McC,  as  Mayor  of  the  City  of  New  York;  C.  V.  F., 
as  acting  mayor  of  the  City  of  New  York;  E.  M.  G.,  as  comp- 
troller of  the  City  of  New  York;  J.  W.  S.,  as  deputy  and  acting 
comptroller  of  the  City  of  New  York;  and  N.  T.  P.,  as  deputy 
and  acting  comptroller  of  the  City  of  New  York;  and  each  of 
them;  to  execute  or  procure  the  execution  of  and  cause  to  be 
delivered  to  your  petitioner,  J.  N.  B.,  the  release  or  quitclaim 
of  the  right  and  interest  of  the  City  of  New  York  in  and  to  the 
premises  hereinabove  described,  as  provided  in  3,nd  by  the 
resolution  of  the  commissioners  of  the  sinking  fund,  dated 

,  19 — ,  upon  the  fulfillment  of  the  conditions  and  the 

payment  by  your  deponent  of  the  sum  set  forth  in  said  resolu- 
tion, and  for  such  other  and  further  relief  as  to  this  court  may 
seem   just. 

Dated  the day  of ,  19 — . 

C.  B.  A., 


To  G.  B.  McC, 

as  Mayor  of  the  City  of  New  York. 
[State  also  the  other  defendants.] 


Att'y    for    Relator. 
[Office,   etc.] 


Form  No.  765. 

Notice  of  Motion  for  a  Writ  of  Peremptory  Mandamus.    To  Com- 
pel a  Superintendent  of  Buildings  to  Pass  Upon  Plans.i 
(Code  Civ.  Pro.  §2070.) 

[Title  of  action] 

Sir: 

Please  take  notice  that  upon  the  affidavit  of  G.  K.,  verified 

,  19 — ,  of  which  a  copy  is  herewith  served  upon  you, 

we  shall  apply  to  the Court,  in  and  for  the  City  and 

County  of ,  and  to  the  judge  thereof  sitting  at  Cham- 
bers, at  the  new  county  court  house  in  said  city,  upon , 

the  day  of  ,  19—,  at  o'clock  in 

1  From  People  ex  rel.  Kemp  v.  D'Oench,  111  N.  Y.  359,  in  which  the  issu- 
ance of  the  writ  was  directed.  The  proceedings  were  taken  under  a  statute, 
L.  1885,  c.  454,  subsequently  repealed,  one  which  provided  that  dwelling 
houses  in  New  York  and  houses  used  as  dweUings  for  more  than  one  family, 
should  not  exceed  80  feet  in  height  upon  all  streets  and  avenues  exceeding 
60  feet  in  width.  The  relator  contended  that  this  statute  did  not  refer  to 
hotels,  and  the  Court  of  Appeals  upheld  him.  Both  the  Special  and  General 
Terms  had  refused  the  writ. 
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the ,  for  a  peremptory  writ  of  mandamus  command- 
ing A.  F.  D'O.,  as  Superintendent  of  Buildings  in  the  City  of 

,  to  receive,  examine  and  consider  the  statements, 

specifications  and  plans  of  the  proposed  work  of  construction 

and  extension  of  the Hotel  in  the  City  of as 

submitted  to  the  said  superintendent  of  buildings  by  the  said 
G.  K.,  owner,  through  his  agent  or  architect,  and  to  approve 
such   statements,   specifications   and   plans,    notwithstanding 

the  building  thereby  proposed  exceeds,  or  is  to  exceed, 

feet  in  height  from  the  sidewalk,  if  such  plans,  specifications 
and  statements  shall  not  otherwise  exhibit  to  the  said  superin- 
tendent any  provision  in  conflict  with  law. 

Dated  ,  19—. 

Yours,  etc., 
B.,  S.,  T.  and  M., 
Attys.  for  G.  K. 
[Office,  etc.] 
To  A.  F.  D'O.,  Esq., 
Superintendent  of  Buildings. 


Form  No.  766. 

Petition  for  Writ.    General  Form. 
(Code  Civ.  Pro.  §  2070. ) 

[Title] 

To  the  Supreme  Court  of  the  State  of  New  York: 

The  petition  of  A.  B.  respectfully  sets  forth  and  alleges: 

[Here  give  in  detail  the  facts  to  show  that  the  relator  is  entitled 
to  the  writ.] 

Wherefore  your  petitioner  prays  that  this  Honorable  Coiirt 
will  grant  him  a  peremptory  [or  alternative]  writ  of  mandamus, 
the  same  to  issue  out  of  and  under  the  seal  of  this  Honorable 
Court,  and  to  be  addressed  to  C.  D.  [here  set  forth  C.  D.'s  official 
position  or  other  capacity  in  which  he  is  required  to  act]  com- 
manding the  said  C.  D.  [here  set  forth  specifically  the  relief  de- 
manded]. 

No  previous  application  has  ever  been  made  by  your  peti- 
tioner, or  by  anyone  in  his  behalf,  for  the  writ  and  relief 
herein  prayed  for.  [//  any  previous  application  has  been  made, 
state  it,  including  the  disposition  made.] 

A.  B., 

Petitioner. 

[Verification  as  in  form  for  pleading.] 
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Form  ]Vo.  167. 

Petition  for  Writ.  To  Compel  a  Park  CommissioBber  to  Issue  a 
Permit,  Without  Conditions,  Enabling  a  Railroad  to  Lay 
Tracks.  I 

[Title] 

To  the  Supreme  Court: 

The  petition  of  E.  P.  Co.  respectfully  shows: 

1.  That  your  petitioner  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  New  York. 

2.  That  your  petitioner  is  a  taxpayer  upon  real  property 

situate  in  said  borough  of ,  county  of ,  city 

and  State  of  New  York,  and  is  assessed  for  the  purpose  of  tax- 
ation therein,  in  an  amount  exceeding  the  sum  of  one  thousand 
dollars  ($1,000)  on  its  said  property,  and  is  liable  to  pay  taxes 
on  such  assessment  and  has  paid  taxes  to  an  amount  exceeding 
the  sum  of  one  thousand  dollars  ($1,000)  within  one  year  prior 
to  the  commencement  of  this  action. 

3.  That  said  M.  J.  K.  was  duly  appointed  and  has  qualified, 
and  is  now  duly  acting  as  commissioner-  of  parks  of  the  city  of 

New  York  for  the  borough  of ,  with  administrative 

jurisdiction  as  such  commissioner  of  parks,  over  all  the  public 
parks,  public  places  and  public  parkways  in  said  borough  of 


4.  That  said  B.  H.  R.  Company  is  a  corporation  organized 
and  existing  imder  the  laws  of  the  State  of  New  York,  and 
engaged  in  the  business  of  building,  maintaining  and  operating 
street  railways  in  said  borough  of . 

5.  That  the  E.  Parkway,  in  said  borough  of ,  is  a 

public  parkway  under  the  jurisdiction  of  said  M.  J.  K.,  as  com- 
missioner of  parks  of  the  city  of  New  York  for  the  borough  of 

6.  That  your  petitioner  is  the  owner  of  a  large  amount  of 

real  property  on  Avenue,  between  Place 

(formerly  called Street)  and Street,  in  said 

borough  of ,  and  on  the  streets  and  avenues  running 

into  and  crossing  said Avenue,  and  has  built  and  is 

now  building  on  a  portion  of  said  property  on Street 

forty  (40)  houses  at  an  expense  of  more  than dollars 

($ ),  and  has  expended  large  sums  of  money  in  laying 

1  From  People  ex  rel.  Eastern  Parkway  Co.  v.  Kennedy,  97  App.  Div.  103; 
89  Supp.  603;  in  which  it  was  held  the  writ  should  be  granted. 
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pavements  and  sidewalks  and  building  sewers,  and  otherwise 
improving  and  developing  said  property;  that  the  transit 
facilities  in  the  neighborhood  of  said  avenue  and  said  streets 
running  into  the  same  are  inadequate,  and  the  residents  of 
said  section  and  the  owners  of  property  thereabouts  are  thereby 
greatly  inconvenienced,  and  said  property  of  your  petitioner 
and  of  the  other  property  owners  and  taxpayers  in  and  about 
the  neighborhood  is  injured  and  lessened  in  value  by  reason 
of  the  inadequacy  of  the  transit  facilities.     That  the  absence 

of  a  street  railroad  through  said Avenue  causes  great 

and  irreparable  loss  to  your  petitioner,  in  the  loss  of  purchasers 
for  its  said  houses;  and  other  lands  in  said  neighborhood,  and 
retards  and  prevents  the  proper  development  of  said  neighbor- 
hood, causing  irreparable  loss  and  damage  to  the  owners  of 
property  there  situated. 

7.  That  heretofore,  and  at  or  about  the  time  that  your  peti- 
tioner began  building  said houses,  it  entered  into  an 

agreement  with  said  B.  H.  R.  Company,  that  your  petitioner 

would  grade  said  Avenue  from  E.  Parkway  south 

to Street  at  its  own  expense,  and  would  assist  said 

railroad  company  to  obtain  the  consents  of  the  property 
owners  owning  the  fee  of  said Avenue  to  the  construc- 
tion of  said  railroad,  and  would  assist  the  said  railroad  com- 
pany to  obtain  the  necessary  permits  to  construct  the  same 
in  consideration  of  said  railroad  company  building  said  rail- 
road between  the  above-named  points.  That  your  petitioner 
performed  all  the  things  by  it  to  be  done  under  its  agreement, 

and  expended  upwards  of  dollars   (I )  in 

grading  said  Avenue,  in  reliance  upon  said  agree- 
ment. Your  petitioner  is  informed  by  persons  and  corpora- 
tions who  have  bought  property  in  said  neighborhood  since 
said  agreement  was  made,  and  verily  believes  it  to  be  true, 
that  said  persons  and  corporations  bought  said  property  and 
spent  large  sums  of  money  in  improving  the  same,  and  in  build- 
ing houses  thereon,  upon  the  faith  of  said  agreement  made  by 
said  B.  H.  R.  Company  to  build  its  said  railroad. 

8.  Upon  information  obtained  from  said  B.  H.  R.  Company, 
which  petitioner  believes,  that  said  railroad  company  has  a 
franchise  for  the  construction  and  extension  of  its  double- 
track  trolley  railroad  on  said Avenue  from 

Place  (formerly Street),  along  said  avenue  and  across 
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said  E.   Parkway  to  Street.    That  said  railroad 

company  has  obtained  the  necessary  consents  for  the  construc- 
tion of  said  railroad  of  a  majority  of  the  owners  of  the  fee  of 

said Avenue  between  the  points  aforesaid,  and  said 

railroad  company  has  obtained  the  necessary  permits  to  con- 
struct said  railroad  on  Avenue  between  the  points 

aforesaid,  excepting  only,  the  permit  to  cross  said  E.  Parkway. 
That  said  railroad  company  has  applied  to  said  park  commis- 
sioner for  a  permit  to  build  its  said  railroad  across  said  E. 
Parkway  at  grade. 

9.  Your  petitioner  is  informed  by  said  railroad  company 
and  by  said  park  commissioner,  and  verily  believes,  that  said 
park  commissioner  offered  to  grant  and  issue  to  said  railroad 
company  a  permit  to  build  said  railroad  across  said  E.  Park- 
way, at  grade.  That  said  park  commissioner  unlawfully 
imposed  as  a  condition  of  granting  said  permit  the  following 
illegal  conditions  and  restrictions,  to  wit:  "That  no  motor 
cars  or  any  other  cars  or  conveyances,  except  those  used  for 
express,  repairs,  construction  and  conveyance  of  passengers 
and  material  now  in  ordinary  use,  shall  be  permitted,  and  that 
all  cars  shall  cross  the  track  singly,  except  where  an  accident 
has  occurred,  making  it  impossible  for  a  car  to  be  conveyed 
singly,  the  intent  being  to  forever  prohibit  the  use  of  trains 
operated  by  steam,  electricity  or  any  other  power." 

10.  That  your  petitioner  demanded  of  the  said  M.  J.  K.,  as 
park  commissioner,  as  aforesaid,  that  he  grant  and  issue  such 
permit  free  from  the  aforesaid  conditions  and  restrictions, 
but  that  he  has  failed  and  neglected  to  issue  the  same. 

11.  Your  petitioner  is  informed  by  said  railroad  company, 
and  verily  believes,  that  said  raihoad  company  was  ready 
and  willing  to  build  said  extension  of  its  said  railroad  on 

Avenue,  between  the  points  aforesaid,  and  to  operate 

the  same  as  a  street  railway;  but  that  said  railroad  company 
claims,  and  your  petitioner  beUeves,  that  said  conditions 
and  restrictions  attempted  to  be  imposed  upon  said  permit 
to  cross  said  E.  Parkway,  would  so  hamper  the  operation  of 
said  railroad,  and  would  be  so  burdensome  and  oppressive  to 
said  railroad  company,  that  the  said  railroad  company  is 
unable  to  build  said  extension  as  aforesaid,  without  great  loss, 
and  that  said  railroad  company  has  refused,  and  still  refuses, 
to  build  said  extension  of  its  railroad  on Avenue,  as 
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aforesaid,  until  it  can  obtain  from  said  park  commissioner  a 
permit  to  cross  said  E.  Parkway,  without  such  illegal,  burden- 
some, and  oppressive  conditions  and  restrictions  thereon. 

12.  That  by  virtue  of  the  laws  in  such  case  made  and  pro- 
vided, the  ordinances  of  the  city  of  New  York,  and  of  the  ordi- 
nances, rules  and  regulations  of  the  board  of  parks  of  the  city 
of  New  York,  it  is  the  duty  of  the  said  M.  J.  K.,  as  commis- 
sioner of  parks  for  the  borough  of ■ — ,  to  grant  to  said 

B.  H.  R.  Company,  a  permit  to  construct  said  double-track 

trolley  railroad  across  said  E.  Parkway,  at  grade,  on ■ 

Avenue,  as  aforesaid,  free  from  said  conditions  and  restric- 
tions. That  said  M.  J.  K.,  as  commissioner  of  parks,  as  afore- 
said, has  no  right,  power  or  authority  to  impose  said  conditions 
and  restrictions  upon  the  issuing  of  said  permit. 

13.  That  your  petitioner  is  informed  by  its  counsel  learned 
in  the  law,  and  verily  believes  that  said  B.  H.  R.  Company  is 
entitled  to  a  permit  to  build  its  railroad  across  said  E.  Parkway, 
at  grade,  without  such  conditions  and  restrictions.  That 
your  petitioner  has  requested  said  B.  H.  R.  Company  to 
apply  to  said  commissioner  of  parks  for  a  permit  free  from 
said  conditions  and  restrictions,  and  in  the  event  that  said 
park  commissioner  refused  to  grant  and  issue  the  same  to  apply 
to  this  court  for  a  mandamus  to  compel  the  issuance  of  such 
permit;  but  that  said  B.  H.  R.  Company  has  failed  and  neg-i 
lected,  and  still  fails  and  neglects  to  do  so. 

14.  The  said  attempt  of  said  M.  J.  K.,  as  commissioner  of 
parks,  as  aforesaid,  to  impose  said  oppressive  and  burdensome 
conditions  and  restrictions  upon  said  permit,  and  the  failure 
and  neglect  of  said  commissioner  to  grant  and  issue  such  per- 
mit to  said  B.  H.  R.  Company  free  from  said  conditions  and 
restrictions,  is  a  violation  of  the  public  duty  of  the  said  M.  J.  K., 
as  such  park  commissioner,  and  without  warrant  of  law,  and 
is  a  palpable  and  unreasonable  abuse  of  his  discretion.  That 
the  granting  of  said  permit  is  a  matter  of  public  interest  and 
concern,  affecting  your  petitioner  and  all  other  citizens  and 
corporations  owning  property  in  said  neighborhood  and  pay- 
ing taxes  thereon,  and  causes  your,  petitioner  and  all  such  citi- 
zens and  corporations,  great  and  irreparable  injury  and  loss, 
for  which  there  is  no  adequate  remedy  at  law  or  in  equity. 

15.  That  the  failure  and  neglect  of  said  B.  H.  R._  Conipany 
to  apply  for,  and  obtain  a  permit  to  construct  its  said  railroad 
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across  the Parkway,  as  aforesaid,  or  to  apply  to  this 

court  for  a  mandamus  to  compel  the  said  M.  J.  K.,  as  such 
park  commissioner,  as  aforesaid,  to  grant  the  same,  is  a  viola- 
tion of  the  duty  of  said  railroad  company,  to  your  petitioner, 
to  the  other  property  owners  in  said  neighborhood,  and  to  the 
public,  to  operate  its  said  railroad  under  the  franchises,  con- 
sents and  permits  heretofore  granted  and  obtained  for  its 
benefit  and  use,  and  under  said  agreement  with  your  petitioner 
to  construct  said  road. 

Wherefore  your  petitioner  prays  that  a  peremptory  writ  of 
mandamus  may  issue  out  of  this  court  directed  to  said  B.  H.  R. 
Company,  and  to  said  M.  J.  K.,  as  commissioner  of  parks  of 

the  city  of  New  York,  for  the  borough  of ,  and  to  his 

assistants  and  subordinates,  directing  and  commanding  said 
railroad  company  to  apply  to  said  park  commissioner  for  a 
permit  to  construct  an  extension  of  its  double-track  troUey 

street  raihoad  on Avenue,  in  the  borough  of , 

city  of  New  York,  across  said  Parkway,  .at  grade, 

free  from  the  aforesaid  conditions  and  restrictions;  and  direct- 
ing and  commanding  said  M.  J.  K.,  as  commissioner  of  parks 

of  the  city  of  New  York  for  the  borough  of ,  and  his 

assistants  and  subordinates,  to  grant,  issue  and  deliver,  or 
cause  to  be  granted,  issued  and  delivered  to  said  B.  H.  R. 
Company,  a  permit  to  construct  an  extension  of  its  double- 
track  trolley  street  railroad  on Avenue,  in  the  borough 

of ,  city  of  New  York,  across  the Parkway, 

at  grade,  free  from  the  aforesaid  conditions  and  restrictions; 
and  that  your  petitioner  may  have  such  other  and  further 
relief  as  may  be  just. 

Dated ,   19—. 

E.   P.   Co., 
By  F.  W.  R.,  Secretary, 

Petitioner. 

[Verification  as  in  form  for  pleading.] 


Form  No.  768. 

Petition  for  Writ.    In  Behalf  of  Policeman  from  Whom  Rank  of 

Detective  Sergeant  is  Unjustly  Withheld.^ 

(Code  Civ.  Pro.   §  2070.) 

[Title] 

1  From  People  ex  rel.  Donoher  v.  Greene,  95  App.  Div.  397;  88  Supp.  601; 
in  which  the  writ  was  granted  and  upheld. 


MANDAMUS.  1387 


How  Obtained. 


To  the  Supreme  Court  of  the  State  of  New  York. 

The  petition  of  D.  F.  D.,  respectfully  shows  and  alleges: 

1.  That  your  petitioner  now  is,  and  at  all  times  hereinafter 
mentioned  was,  a  citizen  of  the  United  States  of  America, 
over  twenty-one  years  of  age,  and  a  resident  and  citizen  of  the 
borough  of  Brooklyn,  city,  county  and  State  of  New  York. 

2.  That  on  the day  of ,  19 — ,  your  peti- 
tioner was  duly  appointed  as  a  patrolman  on  the  police  force 
of  the  police  department  in  the  former  city  of  Brooklyn,  and 
transferred  into  the  police  force  of  the  police  department  of 
the  greater  city  of  New  York  by  the  provisions  of  the  Greater 
New  York  Charter,  and  since  said  date  your  petitioner  has 
always  been,  and  now  is,  a  member  of  the  poUce  force  of  the 
city  of  New  York. 

3.  That  it  is  provided  among  other  things  in  section  320  of 
the  Greater  New  York  Charter,  chapter  378  of  the  Laws  of 
1897,  as  follows:  "There  shall  be  one  headquarters  or  central 
station  established  and  located  by  said  poUce  board  in  each 
borough  into  which  the  city  of  New  York  is  divided  by  this 
act.  A  deputy  chief  of  poUce  shall  be  assigned  to  duty  by 
the  Police  Board  at  Police  headquarters  in  the  borough  of 
Brooklyn." 

That  prior  to  the  day  of  ,   19 — ,   and 

pursuant  to  the  provisions  of  s^id  section,  there  was  established 
and  located  in  the  borough  of  Brooklyn  a  police  headquarters 
or  central  station,  which  said  police  headquarters  or  central 
station  continues  to  be  located  in  said  borough  to  the  present 
time. 

4.  That  on  or  about  the  day  of ,  19 — , 

there  was  organized  and  created  an  headquarters  squad  com- 
posed of  members  of  the  police  force,  known  and  designated 
as  the  "  Brooklyn  Borough  Headquarters  Squad,"  and  which 
said  squad  continues  to  the  present  time. 

5.  That  on  the day  of ,  19—,  your  peti- 
tioner was  selected,  appointed  and  assigned  to  said  head- 
quarters squad  of  said  pohce  department  for  the  performance 
of  detective  duty  in  said  squad  and  was  continuously  attached 

to  said  squad  from  said day  of — — ,  19 — ,  to 

the  present  time,  during  which  time  your  petitioner  was  re- 
quired to  and  did  perform  detective  duty  therein.  That  your 
petitioner  is  now  performing  detective  duty  in  said  squad. 
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6.  Your  petitioner  respectfully  refers  to  section  290  of  the 
present  Charter  of  the  city  of  New  York,  being  chapter  466  of 
the  Laws  of  1901,  wherein  it  is  provided  among  other  things 
that  all  patrolmen  or  roundsmen  selected,  appointed  or  assigned 
to  perform  detective  duty  in  what  is  known  as  the  headquarters 
squad,  should  be  known  as  "detective  sergeants,"  should  act 
as  such  in  said  bureau,  and  should  hold  the  same  rank  and 
should  be  eligible  for  promotion  imder  the  same  rules  and 
conditions  applicable  to  the  promotion  of  all  other  sergeants 
of  police,  in  said  police  department,  and  shall  not  be  reduced 
in  rank  or  salary,  except  in  the  manner  provided  by  law  for 
sergeants  or  other  officers  of  the  police  force;  and  the  inter- 
pretation of  said  law  by  the  recent  decisions  of  the  Court  of 
Appeals  of  this  State. 

7.  That  now  and  since  the day  of ,  19 — , 

F.  V.  G.,  Esq.,  is  and  has  been  the  police  commissioner  of  the 
city  of  New  York. 

8.  Yom-  petitioner  further  says  that  on  the day  of 

,  19 — ,  he  made  demand  upon  F.  V.  G.,  Esq.,  the 

police  commissioner  of  the  city  of  New  York,  that  he,  the  said 
police  commissioner,  forthwith  recognize  your  petitioner  as  a 
detective  sergeant  on  the  police  force  of  the  police  department 
of  the  city  of  New  York,  and  that  said  police  commissioner 
accord  to  your  petitioner  all  the  rights,  privileges  and  emolu- 
ments properly  belonging  to  the  rank  and  grade  of  a  detective 
sergeant  in  said  police  department;  which  demand  the  said 
F.  V.  G.,  Esq.,  police  commissioner  aforesaid,  did  wholly  deny, 
ignore   and  refuse. 

9.  That  since  the  day  of  ,   19 — ,  the 

question  of  law  and  the  interpretation  to  be  placed  upon  sec- 
tion 290  of  the  charter  as  amended  by  chapter  466  of  the  Laws 
of  1901,  have  been  the  subject  of  much  litigation  between 
members  of  the  police  department  and  the  police  commis- 
sioner and  the  city  of  New  York.  And  the  question  as  to  the 
constitutionality  of  said  statute  has  been  in  litigation  and  has 
only  been  finally  determined  by  the  Court  of  Appeals  within 
the  past  two  months,  which  court  held  said  act  to  be  constitu- 
tional. That  the  Appellate  Division  had  previously  held 
the  act  to  be '  unconstitutional,  and  your  petitioner  m-ges  as 
his  reason  for  not  bringing  this  proceeding  before,  the  above 
recited  facts,  and  the  further  fact  that  he  was  waiting  for  the 
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decision  of  the  Court  of  Appeals  upon  the  constitutionality  of 
said  statute  before  he  should  institute  any  proceeding  claiming 
his  rights  under  said  statute. 

10.  That  your  petitioner  is  advised  by  Messrs.  Y.  and  Y., 
his  attorneys  and  counsel,  and  verily  believes  that  he  is  entitled 
to  be  recognized  as  a  detective  sergeant  on  the  police  force  of 
the  police  department,  and  entitled  to  all  the  rights  and  privi- 
leges thereunto  belonging,  and  that  the  refusal  of  the  police 
commissioner  to  so  grade  and  recognize  your  petitioner,  is 
unjust  and  contrary  to  law. 

Wherefore,  your  petitioner  prays  that  this  Honorable  Court 
will  grant  him  a  peremptory  ^rit  of  mandamus,  the  same  to 
issue  out  of  and  under  the  seal  of  this  Honorable  Court,  and 
to  be  addressed  to  F.  V.  G.,  Esq.,  police  commissioner  of  the 
city  of  New  York,  commanding  the  said  police  commissioner 
to  forthwith  grade  and  recognize  your  petitioner  as  a  detective 
sergeant  on  the  police  force  of  the  police  department  of  the 
city  of  New  York,  and  accord  to  your  petitioner  all  the  rights, 

privileges  and  emoluments  thereto  pertaining,  as  of  the 

day  of  ,  19 — ,  and  for  such  other  and  further 


relief  in  the  premises  as  to  the  court  may  appear  meet  and  just, 
together  with  costs  and  disbursements.  No  previous  applica- 
tion has  ever  been  made  by  your  petitioner,  or  anyone  in  his 
behalf,  for  the  writ  and  relief  herein  prayed  for. 

D.  F.  D., 
Petitioner. 
[Verification  as  in  form  for  pleading.] 


Form  No.  769. 

Petition  for  the  Writ.     (Partially  Summarized).    To  Compel  a 
Corporation  to  Permit  Director  to  Inspect  the  Books.i 

[Formal  introductory  farts  as  in  Form  No.  766.] 
I.  Organization,  location,  etc.,  of  corporation.  H.  Para- 
graph "stating  the  corporation's  capital,  and  that  the  relator 
is  a  director  and  vice  president,  as  the  nominee  of  a  minority 
interest  owning  one-fourth  of  the  total  capital;  that  the  minority 
interest  is  dissatisfied  with  the  management.  III.  Statement 
of  petitioner's  requests  to  examine  the  books.  IV.  Statement 
of  a  subsequent  formal  demand  to  examine  the  books  and  de- 

1  From  People  ex  rel.  Leach  v.  Central  Fish  Co.,  117  App.  Div.  77;  in 
which  the  writ  was  upheld. 
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livery  to  the  president  and  the  secretary  and  treasurer  of  a 
formal  notice  of  such  demand,  the  notice  being  given  verbatim. 
Statement  that  petitioner  demanded  that  a  definite  time  be 
fixed  for  an  examination,  but  that  the  defendants  declined  to 
name  a  time. 

"V.  Thereafter  and  during  the  first  half  of  the  month  of 

,  19 — ,  your  petitioner  requested  said  defendants  and 

each  of  them  to  inform  him  whether  they  had  decided  to 
accede  to  or  refuse  your  petitioner's  demand  for  an  inspection 
of  the  books  and  papers  of  said  company,  to  which  request 
said  defendants  replied  they  had  not  yet  reached  a  decision 
and  that  the  matter  was  still  under  consideration  by  them. 

"VI.  On  the  day  of  ,  19 — ,  your  peti- 
tioner attended  at  said  office  of  the  Company,  No. 

Slip,  with  an  assistant,  who  is  an  accoimtant  connected  with 

Messrs.   &  ,   certified  public   accountants 

doing  business  at  No. Street,  City  of . 

Your  petitioner  found  both  of  the  defendants  in  said  office  of 
the  C.  F.  Co.  Your  petitioner  then  stated  that  he  presented 
himself  for  the  purpose  of  making  an  immediate  examination 
of  the  books  and  papers  of  said  C.  F.  Co.,  in  accordance  with 

said  written  demand  of  the day  of ,  19 — , 

which  had  been  heretofore  served  upon  said  defendants  as 
above  stated.     Your  petitioner  then  handed  to  each  of  said 

defendants  a  copy  of  said  demand  of  the  day  of 

,  19 — ,  and  at  the  same  time  asked  said  defendants 

whether  they  would  name  a  definite  day  on  which  they  would 
either  accede  to  or  refuse  your  petitioner's  said  demand.  The 
defendants  refused  so  to  do,  and  declined  to  make  any  other 
answer  to  your  petitioner's  demand  than  to  say  that  the  matter 
would  be  taken  under  consideration.  Your  petitioner  then 
asked  whether  the  books  of  account  and  other  books  of  the 
company  were  in  said  office,  to  which  the  defendant  P.  replied 
that  the  books  and  papers  were  there  in  the  office  and  were 
all  in  the  custody  of  said  defendants,  and  that  two  of  the  books 
of  account  were  locked  up  in  the  company's  safe  in  said  office. 
Your  petitioner  thereupon  stated  that  he  would  then  and  there 
proceed  to  make  an  examination  of  the  books  and  papers  of 
said  company  without  further  delay,  to  which  the  defendant 
P.  replied  that  if  any  attempt  was  made  by  your  petitioner 
to  examine  the  books  and  papers  of  the  company  said  de- 
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fendant  P.  would  use  physical  force  to  prevent  any  such  in- 
spection or  examination  of  any  of  the  books  or  papers  of  said 
company  by  your  petitioner.  Thereupon  your  petitioner  with 
his  said  assistant  retired  from  the  office  of  said  company." 

VII.  Statement  of  the  duties  of  the  president,  vice-president 
and  secretary  and  treasurer  as  given  in  the  by-laws.  VIII. 
Statement  of  the  personnel  of  the  directorate.  IX.  State- 
ment that  it  is  necessary  for  the  petitioner  to  examine  the 
books  in  order  to  perform  his  duties  and  to  protect  his  in- 
terests. 

Wherefore,  etc.,  as  in  Form  No.  766. 


FormlVo.  770. 

Affidavit  on  Application  for  Writ.    General  Form. 

(Code  Civ.  Pro.  §2067.) 

[Title.] 

County,  ss.: 


A.  B.,  of  ,  being  duly  sworn,  says,  that  [here  set 

forth  the  facts  to  shovj  that  the  relator  is  entitled  to  the  writ,  and 
to  the  relief  demanded]. 

No  previous  application  has  ever  been  made  by  your  peti- 
tioner, or  by  anyone  in  his  behalf,  for  the  writ  and  relief  herein 
prayed  for.  [//  any  previous  application  has  been  made,  state 
it,  including  the  disposition  made.] 

Sworn  to,  etc. 

A.  B. 


FormlVo.  771. 

Affidavit,  Used  on  Motion  for  Writ.    To  Compel  City  to  Issue 

Quit-Claim  Deed.^ 

(Code  Civ.  Pro.  §2070.) 

[Title  and  venue.] 

J.  W.  B.,  being  first  duly  sworn,  deposes  and  says: 

That  he  is  the  owner  and  in  possession  of  all  that  block  of 

land  in  the Wai;d  in  the  City  of  New  York  (Borough  of 

)  bounded  and  described  as  follows:  [Description  of 

property.] 

That  he  acquired  title  to  said  premises  by  deed  dated  the 
— : day  of ,  19 — ,  and  recorded  in  the  office  of 

1  From  People  ex  rel.  Butterly  v.  McClellan,  108  App.  Div.  367  (no  opinion). 
The  writ  was  granted  and  upheld. 
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the  Register  of  the  County  of  New  York  on  the  same  day  in 
Liber  —  of  Conveyances,  section  — ,  page  — . 

That  he  has  not  sold  the  said  premises  or  any  portion  thereof. 

That  in  a  petition  setting  forth  said  ownership,  verified  the 

day  of  ,  19 — ,  your  deponent,  to  remove 

a  cloud  from  the  title  to  the  said  premises,  made  application 
to  the  Honorable  the  Commissioners  of  the  Sinking  Fund  of 
the  City  of  New  York,  for  a  release  or  quitclaim  of  any  right 
or  interest  claimed  by  said  City. 

That  upon  said  application,  the  question  of  the  City's  right 
or  interest  was  submitted  to  the  corporation  counsel  of  the 

City  of  New  York,  and  in  an  opinion  dated  the day 

of  ,  19 — ,  the  said  Corporation  Counsel  certified  as 

provided  by  Section  —  of  the  Greater  New  York  Charter  that 
the  right  or  interest  of  the  said  City  of  New  York  in  and  to 
said  premises  was  a  mere  cloud  upon  the  title  of  your  peti- 
tioner; a  copy  of  said  opinion  is  hereto  annexed,  marked 
Schedule  "A." 

That  thereafter  upon  submission  of  the  said  application 
and  the  papers  in  relation  thereto,  to  the  Honorable  the  Com- 
missioners of  the  Sinking  Ftmd  of  the  City  of  New  York,  eP 
resolution  was  adopted  by  said  Commissioners  authorizing  a 
release  to  your  deponent  from  the  said  City  of  New  York,  of 
all  the  right  and  interest  of  said  City  for  the  sum  of  Ten  Thou- 
sand ($10,000)  Dollars;  a  copy  of  said  resolution  is  hereto 
annexed,  marked  Schedule  "  B." 

That  the  said  papers  were  thereafter  delivered  by  the  said 
Commissioners  of  the  Sinking  Fund,  to  the  defendant,  E.  M.  G. 

That  a  release  or  quitclaim  was  prepared  by  the  Corporation 
Counsel  in  pursuance  of  said  resolution  and  the  same  delivered 
to  said  E.  M.  G.  by  the  said  Corporation  Counsel,  on  or  about 
the  day  of  ,  19 — ,  for  execution  and  de- 
livery to  your  deponent. 

That  yotir  deponent,  not  waiving  any  of  his  rights  in  the 

premises,  did  on  the day  of ,  19 — ,  tender 

to  the  defendants  the  said  sum  of  Ten  Thousand  ($10,000) 
Dollars  in  cash  as  provided  in  said  resolution,  and  demanded 
of  the  defendants  the  execution' and  delivery  of  said  release  or  • 
quitclaim  to  him,  and  said  defendants  have  delayed,  and.  re- 
fused and  still  refuse  to  deliver  the  same  to  your  deponent. 

That  by  reason  of  the  failure  and  refusal  of  said  defendants 
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to  execute  or  cause  to  be  executed  and  delivered  to  your  de- 
ponent the  release  as  authorized  by  the  said  Sinking  Fund  Com- 
missioners, your  petitioner  is  irreparably  injured  and  is  suffer- 
ing and  will  continue  to  suffer  great  loss  and  damage,  and  be 
prevented  from  improving,  mortgaging,  or  selling  said  premises. 

Wherefore  your  petitioner  prays  a  peremptory  writ  of  man- 
damus to  issue  out  of  and  under  seal  of  this  Court,  command- 
ing G.  B.  McC,  as  Mayor  of  the  City  of  New  York;  C.  V.  F.., 
as  Acting  Mayor  of  the  City  of  New  York;  E.  M.  G.,  as  Comp- 
troller of  the  City  of  New  York;  J.  W.  S.,  as  Deputy  and  Acting 
Comptroller  of  the  City  of  New  York,  and  N.  T.  P.,  as  Deputy 
and  Acting  Comptroller  of  the  City  of  New  York,  and  each  of 
them,  to  execute  or  procure  the  execution  of  and  cause  to  be 
delivered  to  your  petitioner,  J.  N.  B.,  said  release  or  quit- 
claim of  the  right  and  interest  of  the  City  of  New  York  in  and 
to  the  premises  hereinabove  described  as  provided  in  and  by 
the  resolution  of  the  Commissioners  of  the  Sinking  Fund,  dated 

T— ,  19 — ,  upon  the  fulfillment  of  the  conditions  and 

the  payment  by  your  deponent  of  the  sum  set  forth  in  said 
resolution,  and  for  such  other  and  further  relief  as  to  this 
court  may  seem  just. 

No  previous  application  has  been  made  for  this  writ. 

(Sgd.)  J.  N.  B. 

Sworn  to,  etc. 


FormlVo.  773. 
Affidavit  in  Opposition  to  Motion  for  Peremptory  Writ.i    Subordi- 
nate in  City  Department  Seeking  Reinstatement.^ 
[Title  and  venue.] 

J.  T.  0.,  being  duly  sworn,  deposes  and  says  that  he  is 
Commissioner  of  Water  Supply,  Gas  and  Electricity  in  the 
City  of  New  York  and  one  of  the  defendants  in  above-entitled 
proceeding;  that  the  Department  of  Water  Supply,  Gas  and 
Electricity  succeeded  to  the  powers  and  duties  of  the  Depart- 

1  See  also  People  ex  rel.  Adams  Dry  Goods  Co.  v.  Woodbury,  88  App.  Div. 
443,  446;  86  Supp.  174,  where  an  affidavit,  successfully  used  in  opposition 
to  a  motion  for  the  writ,  is  summarized. 

2  From  People  ex  rel.  Eastmond  v.  Oakley,  93  App.  Div.  535;  87  Supp.  856; 
app.  dism'd  without  opinion,  179  N.  Y.  513,  in  which  the  writ  was  dismissed. 
The  relator  was  deemed  not  to  be  within  the  protection  of  §  1543  of  the  N.  Y. 
City  Charter  (L.  1897,  c.  378,  as  am'd  by  L.  1901,  e.  466)  as  he  was  not 
"the  head  of  a  bureau." 
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ment  of  Water  Supply  created  by  chapter  378  of  the  laws  of 
1897,  that  being  the  original  charter  of  the  Greater  New  York. 
That  it  appears  from  the  records  of  the  Department  of 
Water  Supply,  which  records  are  in  the  custody  and  control 
of  its  successor,  the  Department  of  Water  Supply,  Gas  and 

Electricity,  that  on  the day  of ,  19 — ,  the 

following  action  was  taken  by  the  Commissioner  of  said  De- 
partment: 

" ,  -  19— 

"In  pursuance  to  the  authority  conferred  on  me  by  sec- 
tion 458  of  the  Charter  of  the  City  of  New  York,  chapter  378, 
Laws  of  1897,  I  do  hereby  establish  and  organize  the  follow- 
ing Bureaus  of  Department  of  Water  Supply: 

"  1st.  The  Bureau  of  Chief  Engineer  which  shall  have  charge 
of  all  structures  and  property  connected  with  the  supply  and 
distribution  of  water  in  the  City  of  New  York,  the  chief  officer 
of  which  shall  be  called  the  Chief  Engineer,  Water  Supply. 
He  shall  have  a  branch  office  in  the  Municipal  Building  in  the 
Borough  of  Brooklyn. 

"2d.  A  Bureau  for  the  collection  of  revenue  derived  from 
the  sale  and  use  of  water  in  the  City  of  New  York,  the  chief 
officer  of  which  shall  be  called  the  Water  Register.  There  shall 
be  a  branch  office  of  this  bureau  in  the  Municipal  Building  in 
the  Borough  of  Brooklyn  and  in  each  of  the  Boroughs  of 
Queens  and  of  Richmond. 

"  (Signed)  W.  D., 

"Commissioner  of  Water  Supply." 

That  the  Water  Register  mentioned  in  the  foregoing  as  the 
chief  officer  of  said  bureau,  is  the  head  of  said  bureau  located 
in  the  Borough  of  Manhattan.  The  Water  Registrar  in  the 
Borough  of  Brooklyn  is  a  subordinate  officer  in  said  bureau, 
in  charge  of  the  Brooklyn  branch  thereof. 

That  since  such  action  of  the  Commissioner  of  Water  Supply 
the  Bureau  so  organized  by  him  has  continued  to  be  a  bureau 
of  said  Department  of  Water  Supply,  and  of  the  Department 
of  Water  Supply,  Gas  and  Electricity,  and  there  has  continued 
to  be  a  bureau  of  said  Department  of  Water  Supply  and  of  the 
Department  of  Water  Supply,  Gas  and  Electricity,  and  there 
has  continued  to  be  a  branch  office  of  said  bureau  located  in 
the  Borough  of  Brooklyn. 

That  at  and  prior  to  the day  of ,  19 — 
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and  up  to  and  until ,  19 — ,  the  person  at  the  head 

of  said  bureau  for  the  collection  of  water  revenues  was  R.  A.  K., 
and  prior  to  the  former  date  the  person  in  charge  of  the  branch 
office  of  said  bureau  located  in  the  Borough  of  Brooklyn  was 

A.  C.  T.;  that  said  A.  C.  T.  died  prior  to  said  — = day  of 

,  19 — ,  and  that  upon  that  date  relator  J.  E.  E.  was 

appointed  to  succeed  him  to  take  charge  of  the  branch  office 
of  said  bureau  located  in  Brooklyn,  and  continued  in  the  per- 
formance of  the  duties  of  such  position  until  the  

day  of ,  19 — ;  that  on  that  date  J.  W.  S.  was  appointed 

as  the  head  of  said  bureau  to  succeed  the  said  K.,  and  W.  R.  M. 
was  appointed  to  succeed  the  said  E.  in  charge  of  the  branch 
office  of  said  bureau  located  in  Brooklyn. 

J.  T.  0. 
Sworn  to,  etc. 

FormlVo.  7  73. 

Af&davit  in  Opposition  to  Motion  for  Writ.    To  Compel  Mayor  to 
Execute  a  Warrant  for  the  Payment  of  Money.i 

[Title  and  venue.] 

P.  J.  G.,  being  duly  sworn,  says  that  he  is  Mayor  of  L.  I. 

City,  and  has  held  such  office  ever  since  the day  of 

• ,  19 — ;  that  pursuant  to  resolution  number  —  passed 

by  the  Common  Council  on  or  about ,  19 — ,  the 

Commissioner  of  Public  Works  advertised  for  bids  or  proposals 
for  cleaning  the  streets  and  removing  the  ashes  and  garbage 
from  the  streets  of  the  Ward  of  L.  I.  City,  as  de- 
ponent is  informed  and  believes. 

That  pursuant  to  such  advertisement,  several  proposals 
were  received  to  do  such  work,  as  follows: 

T.  Q $2,900 

M.  Con .' 2,575 

M.  Cal 2,475 

P.  McD 2,258 

CM 1,850 

1  From  People  ex  rel.  Coughlin  v.  Gleason,  121  N.  Y.  631,  in  which  an  order 
granting  the  writ  was  reversed,  the  court  saying  that  "an  arbitrary  deter- 
mination" by  the  common  council  of  a  city  "to  accept  the  highest  bid  with- 
out any  facts  justifying  it,  cannot  have  the  effect  of  a  judicial  determination, 
and  must  be  denounced  as  a  palpable  violation  of  law."  With  this  affidavit 
was  submitted  a  corroborating  affidavit  from  the  commissioner  of  pubhc 
works  of  the  city. 
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That  the  Charter  of  L.  I.  City  requires  that  all  work  to  be 
done  and  supplies  to  be  furnished  for  the  corporation,  involv- 
ing an  expenditure  of  more  than  $100,  shall  be  by  contract 
founded  on  sealed  bids  or  proposals  made  in  compliance  with 
said  charter,  with  public  notice  for  the  period  of  ten  days,  and 
all  such  contracts  when  given  shall  be  given  to  the  lowest 
responsible  bidder  giving  adequate  security. 

That  as  deponent  is  informed  no  objection  was  made  to  the 
form  of  any  of  the  aforesaid  bids. 

That  said  Common  Council  on  or  about  the day  of 

,  19 — ,  awarded  said  contract  to  the  petitioner  herein 

for  the  price  or  sum  of  $2,575,  as  deponent  is  informed  and 
believes. 

That  on  or  about  the day  of ,  19 — ,  and 

within  the  time  provided  in  the  charter,  deponent,  as  Mayor 
of  said  city,  vetoed  the^aid  resolution  awarding  said  contract 
to  the  said  petitioner  for  the  reason  that  he  was  not  the  lowest 
responsible  bidder,  giving  adequate  security  as  required  by 
the  charter  of  said  city. 

That  the  charter  of  said  city  requires  that  all  legislative  acts 
of  said  Common  Cotmcil  shall  be  by  ordinance  or  resolution, 
and  every  ordinance  or  resolution  shall,  before  it  shall  take 
effect,  be  presented,  duly  certified,  to  the  Mayor  of  said  city. 
The  Mayor  shall  return  such  ordinance  or  resolution  to  the 
Common  Council  within  ten  days  after  receiving  it,  or  at  the 
next  meeting  of  the  Board  thereafter;  if  he  approves  of  it,  he 
shall  sign  it;  if  he  do  not  return  it  within  the  time  stated,  the 
same  shall  take  effect  as  if  he  had  approved  of  the  same. 
When  such  ordinance  or  resolution  shall  be  returned  with  the 
Mayor's  objection  thereto,  the  Common  Council,  at  its  next 
regular  meeting  thereafter,  shall  proceed  to  consider  the  same, 
and  if,  on  consideration,  it  shall  pass  the  Board  by  proper 
majority  of  all  members  thereof  at  such  regular  meeting,  it 
shall  take  effect. 

That  the  resolution  in  question  was  never  passed  over  de- 
ponent's veto  as  such  mayor,  nor  was  said  veto  message  con- 
sidered by  said  Board  as  required  by  said  charter. 

That  deponent's  grounds  for  disapproving  of  said  resolution 
were,  and  are  in  substance,  that  the  contract  was  awarded  to 
the  petitioner  at  a  sum  $725  higher  than  the  lowest  responsible 
bidder.    Deponent  denies  that  any  contract  binding  said  city 
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has  ever  been  executed  as  alleged,  and  alleges  that  said  pre- 
tended contract  set  forth  by  petitioner  is  ultra  vires  and  void. 

That  deponent  denies  that  there  is  anything  due  and  owing 
from,  said  city  to  the  said  petitioner,  or  that  there  is  any  valid 
binding  outstanding  contract  upon  which  the  city  can  be 
made  liable,  and  alleges  that  the  veto  messages,  according  to 
the  provisions  of  the  charter  of  said  city  herein,  remain  on 
file  undisposed  of  by  the  Common  Council  of  said  city. 

Deponent  further  says,  that  the  veto  of  the  resolution,  num- 
ber — ,  set  forth  in  the  moving  papers  herein,  has  never  been 
acted  upon  by  the  Common  Council  as  required  by  said  charter, 
nor  has  such  resolution  become  a  law  over  deponent's  veto  as 
required  by  the  charter  of  said  city. 

P.  J.  G. 

Sworn  to,  etc. 

Form  No.  1"T4. 

Affidavit,  in  Opposition  to  Motion.    To  Compel  a  Commissioner  of 
Water  Supply,  etc.,  to  Issue  a  Permit  to  a  Telephone  Company 
to  Use  the  Streets,  etc.i 
[Title  and  venue.] 

R.  G.  M.,  being  duly  sworn,  says:  I  am  the  Commissioner  of 
Water  Supply,  Gas  and  Electricity,  in  the  City  of  New  York. 

I.  The  I.  T.  C.  the  relator  herein,  has  not  received  from  the 
City  of  N.  Y.,  nor  does  it  own  any  rights,  privileges  or  fran- 
chises of  any  kind  by  which  it  is  authorized  to  occupy  the 
streets  of  the  City  of  N.  Y.  in  the  business  of  conducting, 
using,  selling  or  transmitting  electricity. 

II.  I  have  no  knowledge  of  the  applications  stated  in  the 
affidavit  of  J.  A.  W.,  attached  to  the  order  to  show  cause,  dated 

the : day  of ,  19 — ,  granted  herein,  except  as 

I  am  informed  by  documents  and  papers  in  the  files  of  the 
Department  of  Water  Supply,  Gas  and  Electricity  of  the  City 
of  New  York. 

It  appears  therefrom  that  on  or  about  the day  of 

,  19 — ,  the  relator  filed  in  the  Department  of  Public 

Buildings,  Lighting  and  Supplies,  an  application  for  permission 
to  use  the  streets  of  the  City  of  N.  Y.,  for  its  electrical  con- 
ductors and  also  the  low  tension  subway  built  in  such  streets, 

1  From  People  ex  rel.  Independent  Telephone  Co.  of  N.  Y.  v.  Monroe,  86  Supp. 
1143  (no  opinion),  in  which  the  motion  for  a  peremptory  writ  was  denied. 
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and  to  have  constructed  other  low  tension  subways  "  whenever 
the  same  should  be  found  necessary  throughout  the  City  of 
N.  Y."  And  to  construct  and  maintain  "pole  lines  throughout 
the  different  Boroughs  of  the  City  of  N.  Y.,"  to  which  applica- 
tion certain  specifications  were  attached.  At  the  same  time 
maps  were  filed  by  the  relator  showing  the  routes  of  the  com- 
pany. 

No  action  was  taken  regarding  this  application  either  by  the 
Department  of  Public  Buildings,  Lighting  and  Supplies,  or  by 
Mr.  J.  H.  D.,  my  predecessor  in  office,  as  appears  from  the 
records  of  the  Department. 

On  or  about  the day  of — ,  19 — ,  and  on  or 

about  the day  of ,  19 — ,  additional  papers 

were  filed  by  the  relator  in  the  Department  of  Water  Supply, 
Gas  and  Electricity,  which  related  to  the  application  for  per- 
mits made  the day  of ,  19 — ,  as  aforesaid. 

A  copy  of  the  paper  filed  on  the  day  of , 

19 — ,  is  hereto  annexed. 

III.  On  or  about  the  day  of  ,  19 — ,  I 

examined  into  the  matter  of  the  application  for  permits  made 
by  the  relator,  and  on  that  date  I  caused  to  be  sent  to  J.  W.  B., 
the  attorney  for  the  relator,  a  letter  signed  by  E.  S.  B.,  Jr., 
Secretary  to  the  Department  of  Water  Supply,  Gas  and  Elec- 
tricity, a  copy  of  which  is  hereto  annexed. 

I  have  refused  to  grant  the  application  made  by  the  relator 
for  permits  to  erect,  construct  and  maintain  structures  and 
fixtures  for  its  lines  upon,  over  or  under  the  streets,  public 
places  and  waters  within  the  limits  of  the  City  of  New  York, 
and  to  include  as  part  of  its  route  for  this  purpose,  the  "Rapid 
Transit  Underground  Terminal  Railway,"  for  these  reasons: 

First.  The  relator  has  no  right,  privilege  or  franchise  to 
occupy  the  streets  of  the  City  of  New  York  with  its  structures 
or  lines. 

Second.  The  application  for  permits  has  not  been  properly 
prepared  and  presented  under  the  rules  and  regulations  of  the 
Department  of  Water  Supply,  Gas  and  Electricity. 

Third.  The  relator  has  no  right  to  occupy  as  part  of  its 
route,  or  in  any  other  manner,  the  electrical  conduits  or  any 
other  of  the  structures  of  the  Interurban  Rapid  Transit  Com- 
pany, designated  in  the  moving  papers  as  the  "Rapid  Transit 
Underground  Terminal  Railway  Company." 
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Fourth.  In  my  discretion  I  consider  that  the  granting  of 
permits  under  Sections  469  and  528  of  the  Charter  of  the  City 
of  New  York  to  the  relator  would  be  improper  and  ill-advised, 
(a)  because  the  permit  desired  is  a  general  permit  applicable 
to  the  entire  City  of  New  York,  and  includes  the  privilege  to 
string  wires  upon  poles  in  the  streets  of  the  Boroughs  of  Man- 
hattan and  the  Bronx,  when  the  use  of  such  streets  in  this 
manner  is  prohibited  by  law  and  the  rules  and  regulations  made 
by  proper  authority;  (b)  because  the  permit,  if  issued,  as  re- 
quested, would  remove  from  the  discretion  of  the  Commis- 
sioner the  manner  in  which  the  relator  should  occupy  the  con- 
duits of  the  Subway  Construction  Companies  now  placed  in  the 
streets  of  the  Boroughs  of  Manhattan  and  the  Bronx,  and 
would  also  substitute  for  the  discretion  of  the  Commissioner 
the  discretion  of  the  relator  as  to  the  places  where  and  the 
times  when  the  present  electrical  subway  structures  should 
be  extended  or  altered,  and  where  new  structures  should  be 
laid. 

IV.  The  City  of  New  York  has  never  acquired  the  electrical 
subways,  built  in  the  streets  of  the  City  of  New  York  under  the- 
acts  of  the  Legislature.  They  are  now  maintained  by  the 
companies  which  built  them  and  are  extended  by  such  com- 
panies under  the  orders  of  the  Commissioner  of  Water  Supply, 
Gas  and  Electricity,  as  the  pubUc  needs,  in  his  opinion,  require 
it. 

V.  The  Board  of  Aldermen  has  not  passed  any  ordinance 
under  the  provisions  of  Section  528  of  the  Charter  of  the  City 
of  New  York  regarding  electrical  conduits  and  conductors  in 
the  streets  of  the  City.  Rules  and  regulations  are  necessary 
for  the  proper  exercise  by  the  Department  of  Water  Supply, 
Gas  and  Electricity  of  the  powers  vested  in  it  by  law.  Rules 
and  regulations  have  been  prepared  by  the  Department  for 
the  construction,  care,  maintenance  and  operation  of  poles, 
wires,  conduits,  subways  and  other  electrical  appliances  in, 
on,  over  or  under  the  streets  or  in  buildings  in  the  City  of 
New  York,  a  copy  of  which  is  submitted  herewith.  My 
predecessor  in  the  office  of  the  Commissioner  of  Water  Supply, 
Gas  and  Electricity  of  the  City  of  New  York,  and  his  prede- 
cessor under  the  provisions  of  the  Charter  of  1897,  the  Com- 
missioner of  Public  Buildings,  Lighting  and  Supplies,  and  I 
during  my  term  of  office  have  made  and  put  in  practice  these 
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rules  and  regulations  in  view  of  the  public  interest  and  for  the 
control  and  exercise  by  the  officers  and  employees  of  the  De- 
partment of  Water  Supply,  Gas  and  Electricity  of  the  powers 
vested  by  law  in  that  Department. 

VI.  The  method  followed  by  the  Department  of  Water 
Supply,  Gas  and  Electricity,  'in  issuing  permits  for  the  use  of 
public  streets  for  electrical  conductors  is  as  follows:  Applica- 
tions are  received  from  authorized  persons  for  the  use  of  exist- 
ing subways  for  such  conductors  and  permits  are  issued  which 
are  subject  to  the  approval  of  the  President  of  the  Borough 
in  which  the  streets  affected  are  situated.  A  copy  of  the  form 
of  application  and  permit  is  hereto  annexed.  If  there  are  no 
subways  available  for  the  purpose,  excepting  in  cases  where 
the  applicant  has  power  to  build  its  own  subways,  the  Elec- 
trical Subway  Construction  Companies,  under  their  contracts 
with  the  City,  build  subways  under  the  direction  of  the  Com- 
missioner and  according  to  plans  and  specifications  first  ap- 
proved by  him. 

Where  there  is  no  system  of  subways,  as  in  the  Boroughs  of 
Queens  and  Richmond  and  in  portions  of  the  Boroughs  of 
Brooklyn  and  the  Bronx,  the  application  and  permit  relate 
to  the  use  of  poles  and  wires  strimg  upon  them,  which  are  to  be 
erected  in  the  streets. .  A  copy  of  the  form  of  the  application 
and  permit  used  in  such  cases  is  hereto  annexed. 

VII.  No  permission  has  ever  been  given  by  me,  nor  does  it 
appear  from  the  records  of  the  Department  of  Water  Supply, 
Gas  and  Electricity,  that  any  such  permission  has  been  given 
by  any  other  person  in  authority  to  the  Interborough  Rapid 
Transit  Company,  or  any  other  person,  to  use  the  electrical 
conduits  or  any  other  portion  of  the  structures  of  that  com- 
pany built  in  the  streets  of  the  City  of  New  York  in  the  business 
of  conducting,  using,  selling  or  transmitting  electricity. 

R.  G.  M. 
Sworn  to,  etc. 
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Form  No.  775. 

Notice  of  Appeal  from  Order  Substituting  as  Defendant,  the  Suc- 
cessor of  the  Public  OiRcer  Who  had  Discharged  the  Relator.i 

New  York  Supreme  Court, 

[Title.] 

Please  take  notice  that  the  above-named  defendant  and 

T.  W.  PL,  as  Commissioner  of of  the  City  of 

hereby  appeal  to  the  Appellate  Division  of  the  Supreme  Court, 

for  the Department,  from  the  order  herein  entered 

and  filed  in  the  office  of  the  Clerk  of  the  County  of , 

on  the  day  of  ,   19 — ,  whereby  it  was, 

among  other  things,  ordered  that  T.  W.  H.,  as  Commissioner 
of of  the  City  of ,  be  substituted  as  defend- 
ant herein  in  the  place  and  stead  of  F.  J.  L.,  as  said  Commis- 
sioner, with  dollars  costs,  and  that  this  proceeding 

retain  its  place  upon  the  preferred  calendar  of  this  court 
which  it  occupied  before  the  granting  of  this  motion,  and, that 
the  proceeding  had  upon  the  a,lternative  writ  of  mandamus 
herein  as  amended  shall  not  affect  the  place  of  this  cause  upon 
the  calendar  or  render  necessary  the  service  of  a  notice  of  a  new 
trial,  and  they  appeal  from  each  and  every  part  of  said  order 
as  well  as  from  the  whole  thereof. 

Dated ,  the day  of 

,  19-. 


Form  No.  IT 6. 

Return  to  Writ  of  Alternative  Mandamus. 

(Code  Civ.  Pro.  §§2074,  2077.) 

[Title.] 

The  return  of  C.  D.  to  the  alternative  writ  of  mandamus, 
a  copy  of  which  is  hereto  annexed  marked  A,  shows  cause 
against  obeying  the  command  of  said  writ,  as  follows: 

[First.]  The  said  C.  D.  denies,  etc.  [insert  any  necessary 
denials  of  the  facts  alleged  in  the  writ,  and  allegations  of  new 
matter,  as  in  general  forms  of  ahswer]. 

[Verification.] 

1  From  People  ex  rel.  Hatch  v.  Lantry,  88  App.  Div.  583;  85  Supp.  193;  in 
which  it  was  held  that  the  order  of  substitution  was  improper. 

Vol.  11—34 
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Form  ]Vo.  777. 

Notice  of  Filing  Return  to  Alternative  Writ  of  Mandamus. 
(Code  Civ.  Pro.  §2081.) 

[Title.] 

Sir — Please   take   notice   that   the   defendant's   return    to 
the   alternative  writ   of  mandamus  in  this   cause  has   been 

duly  filed  in  the  ofiice  of  the county  clerk. 

Dated ,  19—. 

Yours,  etc., 

M.  F.,  Attorney  for  Defendant. 
[Office  address.] 
To  J.  M.,  Attorney  for  Relator  [or  L.  W.  R.,  Attorney 
General]. 


Form  No.  778. 

Demurrer  to  Return  to  Writ  of  Alternative  Mandamus. 
(Code  Civ.  Pro.  §  20'78.) 

[Title.] 

The   above-named  relator   demurs   [or  the   people   of   the 
State  of  New  York  demur]  to  the  defendant's  return  to  the 
writ  of  alternative  mandamus  herein,  upon  the  ground  that 
the  same  is  insufficient  in  law  upon  the  face  thereof. 
A.  B.,  Attorney  for  Relator, 

[or  M.  N.,  Attorney  General]. 
[Office  address.] 


Art.  V.  THE  WRIT. 

FORMS. 

NO.  PAGE. 

780.  Order  that  writ  issue 1406. 

781.  Order  that  peremptory  writ  issue.     Reinstatement  in  secret 

order 1407. 

782.  Order  reversing  an  order  denying  the  peremptory  writ.     Pubhc 

school  teachers  seeking  to  be  placed  on  lists  for  appoint- 
ments      1408. 

783.  Same.     To  compel  State  comptroller  to  draw  his  warrant  for 

money 1409. 

784.  Order  reversing  an  order  granting  the  peremptory  writ 1409. 

785.  Peremptory  writ.     General  form 1410. 

786.  Alternative  writ.     General  form 1410. 

787.  Peremptory  writ.     Reinstatement  in  secret  order 1411. 
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788-801.     Statements  of  acts  commanded  by  writs 1412. 

788.  To  compel  a  park  commissioner  to  issue  a  permit,  without  con- 

ditions, enabling  a  railroad  to  lay  tracks 1412. 

789.  To  compel  supervisors  to  allow  claims  for  services  rendered.  .   1412. 

790.  '  To  compel  State  excise  commissioner  to  pay  liquor  rebate.  .  .    1412. 

791.  To  compel  county  canvassers  to  correct  errors,  etc 1413. 

792.  To  compel  a  railroad  corporation  to  erect  a  fence 1414. 

793.  To  compel  corporation  to  permit  director  to  inspect  its  books. .    1415. 

794.  To  compel  corporation  to  permit  stockholder  to  examine  books.  1416. 

795.  To  compel  company  owning  electric  subway  to  rent  space  to 

electric  company 1416. 

796.  To  compel  a  notary  public  to  make  a  new  certificate  of  acknowl- 

edgment     1417. 

797.  To  compel  comptroller  of  New  York  City  to  pay  sum  awarded 

by  judge  as  compensation  to  counsel  in  capital  case 1417. 

798.  To  compel  municipal  civil  service  commission  to  certify  that  an 

increase  of  salary  as  prayed  for  had  been  made  pursuant  to 

law 1418. 

799.  To  compel  the  comptroller  of  New  York  City  to  reinstate  a 

messenger 1418. 

800.  Commanding  the  state  board  of  canvassers  to  issue  a  certificate 

of  election 1418. 

801.  To  compel  a  board  of  assessors  to  cancel  taxes  illegally  levied 

on  the  property  of  an  educational  institution 1419. 

802.  Affidavit  of  service  of  writ  of  alternative  mandamus 1419. 

1.  The  alternative  writ. — Contents} — ^The  alternative  writ 
must  set  forth  facts  showing  a  right  to  the  relief  claimed,  and 
where  a  relator,  seeking  to  compel  the  execution  of  a  deed  of 

1  "Thfe  statement,  contained  in  an  alternative  writ  of  mandamus,  of  the 
facts  constituting  the  grievance,  to  redress  which  it  is  issued;  the  joinder 
therein  of  two  or  more  such  grievances;  and  the  command  of  the  writ,  are 
subject  to  the  provisions  of  chapter  sixth  of  this  act  (chapter  on  pleadings), 
respecting  the  statement,  in  a  complaint,  of  the  facts  constituting  a  cause 
of  action;  the  joinder  therein  of  two  or  more  causes  of  action;  and  the  de- 
mand of  judgment  thereupon.  T^he  person,  upon  whom  the  writ  is  served, 
instead  of  making  a  return  thereto,  may  file  in  the  office  where  the  writ  is 
returnable  a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  a  complete 
statement  of  facts  contained  in  the  writ,  as  constituting  a  separate  griev- 
ance, and  make  a  return  to  the  remainder  of  the  writ.  A  demurrer  may  be 
thus  taken,  in  a  case  where  a  defendant  may  demur  to  a  complaint,  or  to  a 
cause  of  action  separately  stated  in  a  complaint,  as  prescribed  in  chapter 
sixth  of  this  act;  and  it  must  be  in  hke  form."     Code  Civ.  Pro.  §  2076. 
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land  sold  under  execution,  does  not  set  forth  the  performance 
of  the  necessary  statutory  preliminaries,  the  writ  is  demurrable. 
People  ex  rel.  Post  v.  Ransom,  2  N.  Y.  490.  In  an  alternative 
writ,  to  compel  a  clerk  of  the  municipal  court,  New  York  City, 
to  deliver  a  transcript  of  judgment,  the  omission  properly 
to  allege  the  judgment  by  showing  the  jurisdictional  facts,  or 
that  it  was  "duly  given  or  made,"  is  fatal.  People  ex  rel. 
Batchelor  v.  Bacon,  37  App.  Div.  414;  55  Supp.  1045.  So,  too, 
it  is  fatal  if  an  alternative  writ  to  direct  the  pa3Txient  of  the 
relator's  salary  does  not  set  forth  the  proper  audit  by  the 
proper  authorities  of  a  municipal  corporation.  People  ex  rel. 
Ryan  v.  Green,  58  N.  Y.  295.  A  peremptory  writ  was  granted 
to  compel  the  reinstatement  of  the  relator  as  medical  officer 
to  a  fire  department,  he  having  obtained  the  position  by  com- 
petitive examination  and  having  been  removed  without  rea- 
sons given.  Previously,  an  alternative  writ  had  been  granted, 
and  the  issues  were  tried  before  a  jury,  as  the  result  of  which 
the  court  directed  that  the  peremptory  writ  issue.  On  appeal, 
objection  was  made  that  the  alternative  writ  did  not  allege 
as  a  fact  that  the  position  was,  at  the  time  of  the  removal, 
subject  to  competitive  examination.  Held,  however,  that  as 
the  court  found  as  a  fact  that  the  office  was  subject  to  com- 
petitive examination,  the  decision  should  be  upheld.  People 
ex  rel.  Banta  v.  Scannell,  50  App.  Div.  625;  63  Supp.  985. 

Amendments. — A  relator's  application  to  amend  an  alterna- 
tive writ  was  granted,  the  effect  being  "  to  convert  a  writ  which 
directed  no  action"  "into  one  directing  action  of  vital  mo- 
ment;" the  appellate  court  declared  that  "the  relator  in  seek- 
ing the  amendment  appeals  to  the  favoT  of  the  court";  and 
it  was  held  that  as  a  condition  of  allowing  the  amendment, 
the  relator  should  pay  all  the  defendant's  costs  and  disburse- 
ments after  the  service  of  the  writ,  and  stipulate  to  waive 
all  claim  for  salary  subsequent  to  the  date  of  the  trial.  People 
ex  rel.  McDonald  v.  Clausen,  61  App.  Div.  184;  70  Supp.  417. 

Frequently  the  order  refusing  the  peremptory  vyrit  grants  the 
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alternative. — People  ex  rel.  Hatheway  v.  Fromme,  30  Misc.  323; 
63  Supp.  583;  aff'd  without  opinion  in  both  67  App.  Div.  618; 
73  Supp.  1114;  and  170  N.  Y.  620. 

2.  When  writs  returnable. — "An  alternative  writ  must 
be  made  returnable  twenty  days  after  the  service  thereof,  at 
the  office  of  the  clerk  of  the  county,  designated  therein,  in 
which  an  issue  of  fact  joined  thereupon  is  triable.  A  per- 
emptory writ  must  be  made  returnable  at  a  special  term  or  a 
term  of  the  appellate  division  of  the  Supreme  Court,  designated 
therein,  to  which  application  for  the  alternative  writ  might 
have  been  made."    Code  Civ.  Pro.  §  2072. 

3.  The  peremptory  writ. — //  too  hroad. — If  the  writ  is  too 
broad,  the  court  may  amend  it  or  quash  it,  in  the  exercise  of 
discretion,  and  that  discretion  is  not  reviewable  by  the  Court 
of  Appeals.  People  ex  rel.  Hashrouck  v.  Dutchess  Supervisors, 
135  N.  Y.  522.  Where  the  peremptory  writ  was  issued  to 
compel  the  supervisor  of  a  town  to  approve  the  bond  of  a 
relator  as  highway  commissioner,  the  court,  although  hold- 
ing that  the  relator  was  entitled  to  relief  by  mandamus, 
modified  the  writ  so  as  to  provide  that  the  supervisor  approve 
the  bond,  "provided  the  same  be  in  proper  form  and  properly 
executed,  and  the  sureties  thereto  sufficient."  Matter  of  Red- 
dish, 45  App.  Div.  37.  Where  a  peremptory  writ  had  been 
issued,  compelling  the  county  treasurer  of  a  county  to  sell 
certain  real  estate  on  which  the  taxes  were  unpaid,  but  re- 
straining him  from  including  in  such  sale  lands  bid  in  by  the 
county  at  the  tax  sale  of  a  certain  year,  it  was  held  that  the 
sale  was  properly  directed,  as  the  treasurer  had  delayed  action 
an  unreasonably  long  time,  but  that  the  restraining  part  of  the 
writ  was  improper.  People  ex  rel.  Carman  v.  Lewis,  102  App. 
Div.  408;  92  Supp.  642. 

Judicial  action.— The  court  has  no  power  to  compel  a  com- 
missioner in  condemnation  proceedings  "  to  decide  a  particular 


1406      Bradbury's  Lansing's  forms  and  practice. 

The  Writ. 


case  before  him  in  a  particular  way."  People  ex  rel.  Comstock 
V.  Morrison,  54  App.  Div.  262;  66  Supp.  519;  aff'd  without 
opinion,  165  N.  Y.  644. 

4.  Conditions. — ^A  peremptory  writ  to  compel  a  subway 
company  to  give  an  electric  light  company  space  in  its  ducts 
was  granted  on  conditions  as  to  secm-ity  for  rental.^  Matter 
of  Long  Acre  El.  Light  &  P.  Co.,  51  Misc.  407;  101  Supp.  460; 
aff'd  117  App.  Div.  80;  aff'd  Ct.  of  Appeals,  N.  Y.  Law  J.,  May 
8,  1907.  If  a  relator,  seeking  reinstatement  in  an  office  imder 
a  city  government,  is  entitled  to  an  alternative  writ,  the  court 
has  no  power  to  attach  a  condition  that  he  waive  all  claims  for 
back  salary  in  case  of  ultimate  success.  People  ex  rel.  Collins 
v.  Ahearn,  115  App.  Div.  171;  100  Supp.  716.  On  a  motion 
for  the  peremptory  writ,  the  Special  Term  made  an  order, 
directing  that  upon  the  payment  by  the  board  of  supervisors 
of  a  coimty  to 'the  relator  of  sixty-seven  cents  the  motion  be 
denied,  and  that  in  default  of  such  payment  within  ten  days  a 
mandamus  issue  requiring  the  board  at  its  next  regular  session 
to  pass  upon  specified  portions  of  the  relator's  bill.  People 
ex  rel.  Andrus  v.  Saratoga  Supervisors,  106  App.  Div.  381; 
94  Supp.  1012. 

Form  No.  780. 

Order  that  Writ  Issue. 

(Code  Civ.  Pro.  §§2067,  2070,  2072.) 

[At,  etc.,  as  in  form  for  court  order.] 

[Title.] 

On  reading  and  fifing  the  affidavits  of,  etc.  [naming  motion 
papers],  and  on  motion  of  E.  C.  for  the  relator,  and  after  hear- 
ing H.  F.,  in  opposition  thereto: 

1  The  opinion  says:  "As  a  condition  for  the  permit  desired  petitioner  will 
be  required  to  deposit  with  said  subway  company  $2,000  in  cash  from  which 
to  pay  such  sum  as  may  be  fixed  by  the  respondent  company  as  one  year's 
rental  for  the  use  of  the  desired  space  in  the  subway,  the  same  not  exceed- 
ing two  miles  in  length,  and  also  to  furnish  a  bond  of  a  surety  company 
in  the  sum  of  $1,000  to  secure  the  pajrment  of  such  rental  for  five  years 
after  the  first  year." 
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It  is  ordered  [*],  that  an  alternative  [or  a  peremptory] 
mandamus  issue  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  said  [naming  defendant],  commanding  him  forth- 
with to  [state  acts  required]  (or  to  show  cause  to  the  contrary 

at   the  county  clerk's   office,   in   the   of 

;  or  at  the  office  of  the  clerk  of  said court 

in,  etc.) ;  twenty  days  after  the  service  of  said  writ  upon  him. 


Form  IVo.  781. 

Order  that  Peremptory  Writ  Issue-     Reinstatement  in  Secret 

Order,  1 
(Code  Civ.  Pro.  §2068.) 

At,  etc.,  as  for  court  order. 

[Title.] 

An  alternative  writ  of  mandamus  having  heretofore  duly 
issued  herein  to  the  defendant,  and  a  return  thereto  having 
been  duly  made  and  filed  by  said  defendant,  and  the  issues 
raised  by  said  writ  and  return  having  been  duly  brought  to 

trial  at  the  above  term  of  court  and  a  jury  on  the 

day  of ,  19 — ,  J.  M.  G.  appearing  as  attorney  for  the 

plaintiff,  and  J.  C.  R.  T.  for  the  defendant. 

And  after  hearing  the  proofs  of  the  respective  parties  on 
said  trial,  and  a  motion  of  plaintiff's  said  counsel  after  the 
conclusion  of  the  evidence  aforesaid  for  the  direction  by  the 
court  of  a  verdict  in  the  plaintiff's  favor,  and  an  order  for  a 
peremptory  writ  of  mandamus,  as  prayed  for  in  said  alternative 
writ,  and  after  hearing  defendant's  said  coimsel  in  opposition 
thereto,  and  the  same  being  granted, 

Ordered,  That  the  said  motion  and  the  prayer  of  said  plain- 
tiff be  and  the  same  is  hereby  granted  and  that  a  peremptory 
writ  of  mandamus  issue  out  of  and  under  the  seal  of  this  court 
directed  to  the  above-named,  the  M.  Division  No.  104,  of  the 
Order  of  R.  C.  of  America,  requiring  the  said,  the  M.  Division 
No.  104,  of  the  Order  of  R.  C.  of  America,  forthwith  to  restore 
and  reinstate  the  said  C.  E.  W.,  as  a  member  of  the  said  M. 
Division  No.  104,  of  the  Order  of  R.  C.  of  America  and  to  all 
the  rights  and  privileges  of  membership  in  the  said  M.  Division 

1  See  People  ex  rel.  Weisz  v.  Millard  Division,  78  App.  Div.  581 ;  79  Supp. 
789;  which  gives  the  history  of  this  case.  The  writ  was  upheld.  It  is  to 
be  noted,  however,  that  mandamus,  to  secure  reinstatement,  will  not  issue 
against  an  unincorporated  association.  Weidenfeld  v.  Keppler,  84  App. 
Div.  235;  82  Supp.  634;  aff'd  without  opinion,  176  N.  Y.  562. 
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No.  104,  of  the  Order  of  R.  C.  of  America,  being  all  the  rights 
and  privileges  possessed  by  the  said  C.  E.  W.  in  the  said 
division  and  order  immediately  prior  to  and  at  the  time  of  the 
action  or  proceedings  of  said  division  had  on  or  about  the 

day  of ,  19 — ,  expelling  C.  E.  W.  from  said 

division  and  order. 

It  is  further  ordered,  That  the  said  plaintiff  be  and  is 
hereby  allowed  his  costs  and  disbursements  as  in  an  action  to 
be  taxed  by  the  clerk  against  the  defendants,  and  that  he  have 
execution  therefor. 

Enter,  etc. 


Form  No.  783. 
Order  Reversing  an  Order  Denying  the  Peremptory  Writ.     Public 
School  Teachers  Seeking  to  be  Placed  on  Lists  for  Appoint- 
ments.' 

(Code  Civ.  Pro.  §  2070.) 

At,  etc.,  as  for  court  order. 

[Title.] 

The  above-named  B.  T.  A.,  the  C.  T.  O.  of  Brooklyn,  and 
J.  B.,  the  plaintiff  in  this  proceeding,  having  appealed  to  the 
Appellate  Division  of  the  Supreme  Court  from  an  order  of  the 
Supreme  Court  entered  in  the  office  of  the  Clerk  of  the  County 
of  Kings  on  the day  of ,  19 — ,  denying  ap- 
pellant's motion  for  a  writ  of  mandamus,  and  the  said  appeal 
having  been  argued  by  I.  L.  B.,  of  counsel  for  the  appellants, 
and  by  J.  M.,  of  counsel  for  the  respondents,  and  due  delibera- 
tion having  been  had  thereon,  it  is  hereby  ordered  that  the 
order  so  appealed  from  be  and  the  same  is  hereby  reversed 
without  costs,  and  motion  for  peremptory  writ  of  mandamus 
granted  in  so  far  as  it  directs  the  City  Superintendent  of 
Schools  of  the  City  of  N.  Y.  to  place  upon  the  special  list  of 
persons  eligible  for  promotion  or  upon  the  list  prepared  by 
him,  pursuant  to  the  by-laws  adopted  by  the  Board  of  Educa- 
tion on  the day  of ,  19 — ,  the  names  of  all 

persons,  including  that  of  the  petitioner,  J.  B.,  to  whom  the 
licenses  to  teach  or  certificates  known  as  Grade  "A,"  were 

1  From  Brooklyn  Teachers'  Assn.  v.  N.  Y.  Bd.  of  Educ,  176  N.  Y.  564; 
aff'g,  without  opinion,  85  App.  Div.  47;  83  Supp.  1.  The  writ  was  granted 
for  the  relief  sought  in  the  paragraph  numbered  (2)  of  the  order  to  show 
cause  (Form  No.  762,  p.  1376),  and  was  upheld: 
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granted  in  the  former  city  of  Brooklyn  prior  to  the 
day  of  ,  19- 


Opinion  by [stating  also  how  the  court  voted]. 

Enter, 
W.  W.  G.,  P.  J. 

Form  No.  783. 

Order  Reversing  an  Order  Denying  a  Peremptory  Writ,  and  Direct- 
ing that  the  Writ  Issue.  To  Compel  State  Comptroller  to  Draw 
his  Warrant  for  Money.^ 

(Code  Civ.   Pro.    §2082.) 

At,  etc.,  as  for  court  order. 

[Title.] 

This  cause  having  been  reached  on  a  regular  call  of  the 
calendar  and  having  been  argued  by  S.  D.  H.,  attorney  for 
the  appellant  and  relator,  and  L.  W.  R.,  attorney  general  and 
attorney  for  the  respondent  and  defendant, 

Ordered,  That  the  order  of  the  special  term  of  the  Supreme 
Court  denying  the  motion  of  the  relator  for  a  mandamus  against 
the  defendant  herein  be  and  the  same  hereby  is  reversed,  and 
it  is  fm-ther  ordered  that  a  writ  of  peremptory  mandamus 
issue  herein  directing  I.  D.,  the  Comptroller  of  the  State  of 
New  York,  to  draw  his  warrant  on  the  treasurer  of  the  State 

for dollars,  for  the  benefit  of  the  C.  University,  and 

payable  to  the  order  of  the  said  university  out  of  the  revenue 
of  the  college  land  scrip  fimd. 

Enter,  etc.  

Form  ]Vo.  784. 

Order  Reversing  an  Order  Granting  the  Peremptory  Writ.^ 

(Code  Civ.  Pro.  §2070.) 

At,  etc.,  as  for  court  order. 

[Title  of  action.] 

The  above-named  T.  L.  F.,  et  al.,  commissioners,  etc.,  the 
defendants  in  this  proceeding,  having  appealed  to  the  Appellate 
Division  of  the  Supreme  Court  from  an  order  of  the  Supreme 
Court    entered  in  the  office  of  the  Clerk  of  the  County  of 

on  the  day  of  — ,  19—,  granting 

relator's  motion  for  a  peremptory  writ  of  mandamus,  etc.,  and 

iFrom  People  ex  rel.  Cornell  University  v.  Davenport,  117  N.  Y.  549,  in 
which  this  order  was  modified  as  to  the  amount  of  money,  but  m  all  other 

"^^^^YroraPelvle  ex  rel.  Huber  v.  Feitner,  71  App.  Div.  479;  75  Supp.  738; 
aff'd,  on  opinion  below,  171  N.  Y.  683;  in  which  the  reversal  was  held 
proper. 
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the  said  appeal  having  been  argued  by ,  of  counsel  for 

the  appellants,  and  by ,  of  counsel  for  the  respondent, 

and  due  deliberation  having  been  had  thereon. 

It  is  hereby  ordered  that  the  order  so  appealed  from  be,  and 
the  same  is,  hereby  reversed  on  questions  of  law  only  with 
dollars  costs  and  disbursements. 

Enter,  etc. 


Form   No.   785. 
Peremptory  Writ.    (Jeneral  Form. 

(Code  Civ.  Pro.  §  2070.) 

The  People  of  the  State  of  New  York  [upon  the  relation  of 
A.  B.]  to  [the  Court,  Board  of  Supervisors,  Commis- 
sioners of  Highways,  or  other  oncers  or  persons  to  whom 
it  is  directed],  greeting: 

Whereas  [here  recite  the  facts  or  statements  briefly  which  pre- 
ceded the  injury].  Nevertheless  you,  the  aforesaid  [court,  offlcer 
or  person]  have  unjustly  [state  briefly  the  order  or  proceeding 
complained  of]  as  we  are  informed  by  his  complaint  [*]  and 
which  complaint  we  have  adjudged  to  be  true,  as  appears  to  us 
of  record: 

Now,  therefore,  we  being  willing  that  full  and  speedy  justice 
be  done  in  this  behalf  to  him,  the  said  A.  B.,  as  it  is  just, 
command  you,  firmly  enjoining,  that  immediately  after  the 
receipt  of  this  writ  you  [insert  the  thing  required  to  be  done,  or 
omitted,  substantially  according  to  the  order  of  the  court  allowing 
the  mandamus]  lest  complaint  shall  again  come  to  us  by  your 
default;  and  in  what  manner  this,  oiu-  command,  shall  be 
executed,  make  appear  to  [state  judge  or  court,  place,  date, 
etc.]  and  then  sending  back  to  us  this  our  writ. 

Witness,  etc. 

[l.  s.]  J.  L.,  Clerk. 

E.  C,  Attorney  for . 

[Allowance  as  in  Form  No.  142,  Vol.  I,  p.  206.] 


Form  IVo.  786. 

Alternative  Writ.    General  Form, 
(Code  Civ.  Pro.  §  2067. ) 

As  in  Form  No.  785  to  [*],  and  from  thence  as  follows:  Now, 
therefore,  we  being  willing  that  full  and  speedy  justice  be 
done  in  this  behalf  to  him,  the  said  A.  B.,  as  it  is  just,  com- 
mand you,  firmly  enjoining,  that  immediately  after  the  receipt 
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of  this  writj  you  [insert  the  thing  or  matter  required  to  be  done 
or  omitted,  substantially  according  to  the  order  of  the  court  allow- 
ing the  mandamus],  or  that  you  show  cause  to  the  contrary 
thereof,  lest  complaint  shall  again  come  to  us  by  your  default; 
and  in  what  manner  you  shall  have  executed  this,  our  writ, 
make  known  to  our  [Supreme]  Court  at  the  office  of  the  county 

clerk  of county  at  the of ,  twenty 

days  after  the  service  hereof  upon  you. 

Witness,  etc.  [teste]. 

[l.  s.]  J.  L.,  Clerk. 

E.  C,  Attorney  for . 

[Allowance  as  in  Form  No.  142,  Vol.  I,  p.  206.] 


Form  No.  181^. 

Peremptory  Writ.     Reinstatement  in  Secret  Order.i 
(Code  Civ.  Pro.  §2082.) 

The  People  of  the  State  of  New  York  to  the  M.  Division, 
No.  104,  of  the  Order  of  R.  C.  of  America. 

"WTiereas,  On  or  about  the day  of ,  19 — , 

the  said,  the  M.  Division,  No.  104,  of  the  Order  of  R.  C.  of 
America,  expelled  C.  W.  W.,  Esq.,  from  the  privileges  and 
rights  of  said  division  and  order,  and  refused  to  permit  his 
continuance  in  the  said  division  and  order  to  his  injury  as 
appears  to  us  from  the  evidence  and  proofs  produced  upon  the 
trial  of  the  issues  by  the  alternative  writ  of  mandamus  hereto- 
fore issued  to  the  return  thereto  filed. 

Now,  therefore,  we  being  willing  that  speedy  justice  should 
be  done  in  this  behalf  to  him,  the  said  C.  E.  W.,  do  command 
and  enjoin  you,  that  immediately  after  the  receipt  of  this  writ 
you  reinstate  and  restore  the  said  C.  E.  W.  to  his  full  rights 
in  the  said,  the  M.  Division  No.  104,  of  the  Order  of  R.  C.  of 
America,  as  of  his  former  state  and  position  therein,  at  the 
time  of  and  immediately  before  his  expulsion  therefrom,  and 
that  you  pay  to  the  plaintiff  in  said  mandamus  proceedings 
the  costs  and  disbursements  as  in  an  action,  taxed  in  the  sum 
of dollars. 

And  how  you  shall  have  executed  our  writ  make  known  to 
our  Supreme  Court  at  a  Special  Term  thereof,  to  be  held  at  the 

Court  House  in  the  Borough  of  ,  City  of 

,  on  the  day  of  ,   19—,  at  — 


1  See  note  to  Form  No.  781,  p.  1407. 
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o'clock  —  M.  on  the  said  day,  and  have  you  then  and  there 
this  writ. 

Witness,  Hon.  W.  J.  G.,  one  of  the  justices  of  said  Supreme 
Court,  this day  of ,  19 — . 

By  order  of  the  court. 

[seal.]  W.  G.  T.,  Clerk. 

[Allowance  as  in  Form  No.  142,  Vol.  I,  p.  206.] 


Forms  IVos.  788-801. 
Statements,  in  Writs,  of  the  Acts  Commanded. 

(Code  Civ.  Pro.  §§  2070,  2082.) 
Form  No.  788.  To  compel  a  park  commissioner  to  issue  a 
permit,  without  conditions,  enabling  a  railroad  to  lay  tracks.'*- 
Directing  M.  J.  K.,  Commissioner  of  Parks  of  the  City  of  New 
York  for  the  Borough  of  above  named,  command- 
ing him  and  his  assistants  and  subordinates,  and  all,  each  and 
every  person  who  acts  in  that  capacity,  to  grant,  issue  and 
deliver,  or  cause  to  be  granted,  issued  and  delivered,  to  the 
said  B.  H.  R.  Co.  a  permit  to  construct  and  extend  its  double- 
track   trolley   street   railroad   on   Avenue   in   said 

Borough  of ,  across  said  E.  Parkway  at  grade,  free 

from  the  conditions  and  restrictions  mentioned  in  the  petition 
herein. 

Form  No.  789.  To  compel  supervisors  to  allow  claims  for 
services  rendered.^  Directing  the  respondent  forthwith  to 
convene  and  audit  and  allow  the  claims  of  the  appellant 
presented  to  the  respondent,  to  wit:   Claim  No.  — ,  at  the  sum 

of  dollars;  Claim  No.  — ,  at  the  sum  of  

dollars;  and  Claim  No.  — .  at  the  sum  of  dollars; 

and  issue  the  proper  certificate  therefor. 

Form  No.  790.  To  compel  State  excise  commissioner  to  pay 
liquor  rebate.^    Requiring  and  commanding  such  State  Com- 

1  From  People  ex  rel.  Eastern  Parkway  Co.  v.  Kennedy,  97  App.  Div.  103; 
89  Supp.  603;  in  which  the  writ  was  granted  and  upheld. 

2  From  People  ex  rel.  Spalding  v.  Saratoga  Co.  Supervisors,  170  N.  Y.  93; 
modifying  66  App.  Div.  117;  72  Supp.  782;  in  which  this  order  was  directed 
to  be  modified  so  as  to  direct  the  supervisors  to  audit  the  relator's  claims 
at  their  fair  and  reasonable  value,  none  of  them  exceeding  a  certain  amount 
specified,  much  lower  than  the  amounts  given  in  the  order. 

'  From  People  ex  rel.  A.  HupfeVs  Sons  v.  Cullinan,  95  Atjd.  Div.  598; 
88  Supp.  1022;  directing  that  the  alternative  writ  issue,  so  that  the  relator 
could  make  the  necessary  proof  of  compliance  with  the  Liquor  Tax  Law. 
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missioner  of  Excise  to  forthwith  prepare  and  execute  two 

orders  for  the  payment  of  the  rebate  of dollars,  due 

upon  the  surrender  and  cancellation  of  liquor  tax  certificate 

No.  — ,  which  was  issued  on  the day  of . 

19 — ,  to  M.  S.,  of  the  southeast  corner  of and  - 


Avenues,  in  the  Borough  of of  the  city  of  New  York, 

for dollars,  one  order  for  one-half  of  said  rebate, 

directed  to  the  State  Treasurer  of  the  State  of  New  York,  and 
requiring  said  State  Treasurer  to  issue  and  deliver  his  check, 
draft  or  warrant  for  the  payment  of  one-half  of  said  rebate 
payable  to  the  order  of  A.  H.'s  Sons,  and  also  another  order 
for  the  other  one-half  of  such  rebate,  directed  to  E.  M.  G.  as 
Comptroller  of  the  city  of  New  York,  or  his  successor  in  office, 
requiring  him,  as  fiscal  officer  of  the  city  of  New  York,  to  issue 
and  deliver  his  check,  draft  or  warrant  for  the  payment  of 
one-half  of  said  rebate,  payable  to  the  order  of  A.  H.'s  Sons, 
and  further  requiring  said  State  Commissioner  of  Excise  to 
forthwith  procure  the  check,  warrant  or  draft  of  the  State 
Treasurer  of  the  State  of  New  York  to  be  countersigned  by 
the  State  Comptroller  of  the  State  of  New  York,  and  after  so 
issued  and  drawn  to  cause  the  said  check,  draft  or  warrant 
of  the  State  Treasurer,  countersigned  by  the  State  Comp- 
troller, together  with  said  order  on  E.  M.  G.  as  Comptroller  of 
the'  city  of  New  York,  or  his  successor  in  office,  to  be  forthwith 
transmitted  to  G.  H.,  the  Special  Deputy  Commissioner  of 
Excise  of  the  Boroughs  of and ,  or  his  suc- 
cessor in  office,  with  directions  that  said  order  be  forthwith 
delivered  to  A.  H.'s  Sons,  and  also  commanding  said  State 
Commissioner  of  Excise  to  forthwith  do  all  other  matters  and 
things  necessary  and  proper  to  be  done  by  him  under  the  liquor 
tax  law  of  the  State  of  New  York,  or  otherwise,  for  the  pur- 
pose of  paying  or  causing  to  be  paid  to  the  petitioner  herein 
the  rebate  due  and  payable  upon  and  under  the  surrender  and 
cancellation  of  the  liquor  tax  certificate  aforesaid. 

Form  No.  791.  To  compel  county  canvassers  to  correct  errors, 
etc}  To  cause  said  statements  above  mentioned  wherein  such 
omissions  and  mistakes  exist  to  be  sent  by  one  of  your  number 

1  From  People  ex  rel.  Munro  v.  Onondaga  County  Canvassers,  129  N.  Y. 
469,  in  which  the  writ  was  upheld,  after  being  modified  by  striking  out  that 
part  which  requires  the  board  to  canvass. 
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(whom  you  shall  depute  for  that  purpose)  to  the  town  or  ward 
inspectors  of  election  and  the  town  or  ward  canvassers  of  the 
town  or  ward  from  whom  they  were  received  to  have  the  same 
corrected,  and  the  said  canvassers  so  deputed  to  immediately 
proceed  and  give  notice  to  the  town  or  ward  inspectors  ac- 
cording to  the  statute  in  such  case  made  and  provided  and 
upon  the  return  of  said  statements  to  said  Board  of  County 
Canvassers  so  corrected  as  to  correctly  state  the  result  of  the 
canvass  of  said  town  or  ward  canvassers  and  inspectors,  to 
proceed  forthwith  to  complete  the  canvass  of  the  votes  cast 

in  said  Assembly  District  at  the  general  election 

held  the  day  of  ,  19 — ,  and  declare  and 

determine  the  result  of  such  canvass  as  it  appears  upon  the 
face  of  such  corrected  returns  and  estimate  the  votes  cast  in 

said  ■ Assembly  District  in County  for  said 

office  of  Member  of  Assembly,  and  to  make  a  statement  as 
required  by  law  containing  the  number  of  votes  cast  for  each 
person  voted  for  at  said  election  for  said  office  of  Member  of 
Assembly,  to  certify  such  as  correct,  to  attest  the  same  by 
the  signatures  of  the  chairman  and  Secretary  of  the  Board, 
and  to  deliver  a  copy  of  such  statement  thus  certified  and 

attested  to  the  County  Clerk  of  the  County  of ,  to  be 

recorded  in  his  office,  and  upon  such  statement  to  determine 
what  person  has  by  the  greatest  number  of  votes  been  duly 

elected  to  such  ofSce  of  Member  of  Assembly  in  the 

Assembly  District  of  the  Coimty  of ;  and 

You  are  further  commanded,  as  a  Board  of  County  Can- 
vassers, not  to  adjourn  except  for  three  days  to  await  the 
return  of  said  corrected  returns;  and 

You  are  further  commanded,  not  to  make,  attest,  certify  or 
file,  or  issue  or  deliver  to  any  person,  any  statement  or  certifi- 
cate of  the  result  of  your  canvass,  as  to  said  office,  or  of  the 
election  of  any  person  to  said  office  until  the  return  of  such 
corrected  returns,  without  the  further  order  of  this  court. 

Form  No.  792.  To  compel  a  railroad  corporation  to  erect  a 
fence}  To  build  and  erect  a  fence  of  the  height  and  strength 
of  a  division  fence,  on  each  side  of  your  roadway,  as  required 
by  law,  and  that  you  proceed  and  construct  cattle-guards  on 

1  From  People  ex  rel.  Garbutt  v.  Rochester  and  State  Line  B.  Co.,  76  N.  Y. 
294,  in  which  an  order  inflicting  punishment  for  disobeying  the  writ  was 
affirmed,  the  question  of  the  propriety  of  the  writ  not  having  been  raised. 
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each  side  of  every  road-crossing  along  the  line  of  your  rail- 
road, from  City  to  the  village  of  ,  where 

such  fences  are  not  already  built  or  cattle-guards  constructed, 

so  that  on  or  before  the day  of ,  next,  there 

shall  have  been  erected  and  shall  then  be  maintained  such  a 
fence  on  each  side  of  the  roadway,  and  cattle-guards  on  each 
side  of  each  road-crossing,  as  required  by  law,  upon  each  and 

every  part  of  the  line  of  your  railroad,  from  the  City  of 

to  the  village  of ,  or  at  least  upon  all  such  portions 

of  such  line  as  may  then  or  thereafter  be  used  or  operated  as 
a  railroad  by  running  cars  or  engines  thereupon. 

Form  No.  793.  To  compel  corporation  to  permit  director 
to  inspect  its  books.^  To  exhibit  to  the  relator,  E.  L.,  and  an 
accountant,  all  books,  books  of  account,  and  records  of  the 
said  C.  F.  Co.,  and  also  the  stock  book,  and  stock  ledger  of 
said  C.  F.  Co.,  and  the  books  containing  the  minutes  of  meet- 
ings of  its  directors  and  stocldiolders  and  to  permit  the  said 
L.  and  his  accountant  to  fully  examine  the  same  and  to  take 
such  extracts  therefrom  as  they  may  be  advised,  and  directing 
such  exhibition  of  the  said  books  and  records  to  be  made  at 

the  office  of  the  said  C.  F.  Co.,  at  No. ■ —  Slip,  in  the 

Borough  of ,  City  of ,  on  each  business  day 

except and of  each  week,  from  the 

day  of ,  19 — ,  to  the day  of ,  19 — , 

inclusive,  between  the  hours  of  —  M.  and  —  o'clock,  p.  m.; 
and  it  is  fiu-ther 

Ordered,  That  the  relator  have  leave  to  apply  to  this  court 
for  an  extension  of  the  period  of  time  hereinbefore  prescribed 
for  the  exhibition  and  inspection  of  said  books  and  records 
upon  five  days'  notice  to  the  defendants'  attorneys;  and  it 
is  further 

Ordered,  That  the  said  writ  of  mandamus  be  made  return- 
able at  (stating  place  and  time) ;  and  it  is  further 

Ordered,  That  if  an  appeal  or  appeals  be  made,  by  the  de- 
fendants," C.  F.  Co.,  C.  M.  P.,  or  E.  M.  D.,  or  either  of  them 
from  this  order,  or  any  part  hereof,  and  if  the  period  of  time 
hereinbefore  provided  for  the  said  exhibition  of  the  books  and 
records  of  the  defendant  company  expire  pending  such  appeal 

1  From  People  ex  rel.  Leach  v.  Central  Fish  Co.,  117  App.  Div.  77;  in 
which  the  writ  was  upheld. 
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or- appeals,  then  and  in  that  event,  provided  the  decision  of 
this  court  that  a  writ  of  mandamus  issue  be  upheld  on  appeal, 
the  relator  shall  have  leave  to  apply  to  this  court  for  a  modifica- 
tion of  the  terms  of  the  writ  hereby  ordered,  by  such  an  ex- 
tension of  the  said  period  of  time  as  to  the  court  may  seem 
proper,  and  the  return  day  of  the  said  writ  may  be  changed 
accordingly. 

Form  No.  794.  To  compel  a  corporation  to  permit  a  stock- 
holder to  examine  the  hooks}  To  exhibit  to  H.  W.  T.  S.,  the 
petitioner,  and  his  attorneys  and  an  expert  accountant  to  be 
selected  by  him,  the  books  of  the  company,  in  which  have  been 
recorded  the  minutes  of  the  stockholders,  directors  and  com- 
mittees of  the  Board  of  Directors,  between  the day 

of ,  19 — ,  and  the day  of  ,  19 — , 

the  cash  books,  ledgers,  journals  and  day  books,  bank  books, 
check  books  and  check  stubs,  books  showing  bills  receivable 
and  bills  payable;  also  to  permit  said  petitioner,  and  one  of 
his  attorneys  and  one  expert  accountant  and  one  clerk,  to 
examine  the  same  and  to  take  extracts  therefrom,  said  ex- 
amination to  be  made  at  the  offices  of  the  corporation  of  S.  and 
Sons,  between  the  hours  of  —  a.  m.  and  —  p.  m.  of  each 

working  day  between  the  day  of  ,  19 — , 

and  the day  of ,  19 — . 

Form  No.  795.  To  compel  company  owning  electric  suhway 
to  rent  space  to  electric  company.^  To  accord  to  the  L.  Electric 
Light  &  Power  Co.  space  in  its  subway  ducts  for  the  placing  of 

electrical  conductors  therein,  extending  from  No. 

street,  in  the  city  of  New  York,  Borough  of  Manhattan,  to 
and  along  the  following  streets  {stating  streets  and  parts  of 
streets);  said  space  to  be  sufficient  to  permit  the  placing  therein 
of  three  conductors  arranged  in  a  single  cable  and  arranged 
symmetrically  in  a  lead  covered  cable.  The  size  of  the  con- 
ductors to  be  C.  M.    The  diameter  of  the  cable 

outside  of  the  lead  covering  to  be inches. '  The  in- 
sulation around  each  conductor  to  be  — ■ — of  an  inch 

in  thickness,  of  varnished  cambric  insulation,  and  around  the 

1  From  Matter  of  Steinway,,  159  N.  Y.  250,  in  which  the  writ  was  upheld. 

2  From  Matter  of  Long  Acre  Electric  Light  &  Power  Co.,  117  App.  Div. 
80;  aff'd  Court  of  Appeals,  N.  Y.  Law  J.,  May  8,  1907;  in  which  the  writ 
was  upheld. 
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whole  a  further  insulation  of  varnished  cambric  of 


an  inch  lead  covering  to  be of  an  inch  in  thickness. 

The  maximum  electromotive  force  to  be  used  on  said  con- 
ductors to  be volts,  and  working  pressure  of 

volts.     The   thickness   of   the   varnished   cambric   insulation 

around  each  conductor  to  be of  one  inch  and  around 

all  conductors  of  an  inch,  and  a  thickness  of  lead 

of  an  inch.    The  total  diameter  of  the  cable  over  the 

lead  covering  to  be  inches.     The  said  space  to  be 

assigned  on  the  deposit  by  the  relator,  the  L.  E.  L.  &  P.  Co., 
with  the  respondent,  the  C.  Telegraph  &  Electrical  Subway 

Co.,  of  the  sum  of dollars  in  cash,  from  which  to  pay 

such  sum  as  may  be  fixed  by  the  respondent,  the  C.  T.  &  E.  S. 
Co.,  as  rental  for  the  first  year,  for  the  use  of  the  desired  space 

in  the  subway,  the  said  desired  space  not  exceeding 

miles  in  length.  And  upon  the  delivery  to  the  respondent, 
the  C.  T.  &  E.  S.  Co.,  by  the  relator,  the  L.  E.  &  P.  Co.,  of  a 
bond  duly  executed  by  the  relator,  the  L.  E.  &  P.  Co.,  and  a 
surety  company  as  surety  in  the  penal  sum  of dol- 
lars, conditioned  for  the  prompt  and  faithful  payment  by  the 
L.  E.  &  P.  Co.,  of  the  rental  annually  in  advance  for  and  dur- 
ing the  term  of ■ —  years  immediately  following  the  first 

year,  for  the  space  assigned  and  accorded  to  it  in  the  said 
subway  ducts,  by  the  respondent  the  C.  T.  &  E.  S.  Co. 

Form  No.  796.  To  compel  a  notary  public  to  make  a  new 
certificate  of  acknowledgment}  To  sign  his  name  to  and  make, 
as  notary  public,  the  proposed  certificate  of  acknowledgment 
indorsed  upon  the  instrument  mentioned  in  the  annexed 
affidavits,  and  which  wa;s  presented  to  him  for  such  signature 
on  the day  of ,  19—. 

Form  No.  797.  To  compel  comptroller  of  New  York  City  to 
pay  sum  awarded  by  judge  as  compensation  to  defendant's  counsel 
in  capital  case.^    To  pay  to  the  relator  above  named  the  sum  of 

dollars,  the  amount  awarded  by  the  Court  of  General 

Sessions  to  A.  H.  P.,  for  compensation  as  counsel  for  the  de- 
fendant in  the  action  of  the  People  of  the  State  of  New  York 

1  From  People  ex  rel.  Sayville  Steamboat  Co.  v.  Kempner,  49  App.  Div. 

^^2 'From "peopZe  ex  rel.  Acritelli  v.  Grout,  87  App.  Div.  193;  84  Supp.  97; 
aff'd  on  prevailing  opinion  below,  177  N.  Y,  687, 
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against  C.  De  M.,  and  by  said  A.  H.  P.  assigned  to  relators 
herein,  F.  A.  &  Son. 

Form  No.  798.  To  compel  municipal  civil  service  commis- 
sion to  tertify  that  an  increase  of  salary  as  prayed  for  had  been 
made  pursuant  to  law}  To  certify  upon  the  payrolls  of  the 
relator  that  the  salary  of  the  said  relator,  A.  L.,  was  duly  in- 
creased from  the  sum  of dollars  to  the  sum  of 

dollars  per  annum,  to  take  effect  from  and  after  the 

day  of  -^ ,  19 — ,  pursuant  to  law  and  the  rules  made  in 

pursuance  of  law. 

Form  No.  799.  To  compel  the  comptroller  of  New  York  City 
to  reinstate  a  messenger.^  To  forthwith  reinstate  the  relator, 
0.  S.,  in  his  position  of clerk  in  the depart- 
ment of  the  Finance  Department  of  the  city  of  New  York  as 

of  the day  of ,  19 — ,  to  the  same  effect  in  all 

respects  as  if  the  said  0.  S.  had  not  been  illegally  discharged 
from  his  said  employment  by  the  said  comptroller. 

Form  No.  800.  Commanding  the  State  board  of  canvassers 
to  issue  a  certificate  of  election.^    That  they  issue  a  certificate  of 

election  to  the  ofSce  of  senator  in  the senatorial  district 

of  this  State,  disregarding  the  return  of  the  board  of  county 

canvassers  of  the  county  of ,  which  is  signed  by  J.  M., 

as  secretary  of  said  board  pro  tern.,  but. that  instead  thereof 

iiiey  consider  only  such  return  from  the  coimty  of  

as  may  hereafter  be  filed;  and  that  in  their  certificate  of  elec- 
tion ihe  said  State  board  of  canvassers  certify  and  declare  that 
the  person  who  appears  upon  the  certified  returns  and  state- 
ments made  by  the  boards  of  canvassers  of  the  counties  of 

-^ — — ,  -^ ' and ,  in  pursuance  of  the  statute 

and  the  order  of  the  court,  to  have  received  the  greatest  num- 

1  Froifl  People  ex  rel.  Lodholz  v.  Knox,  58  App.  Div.  541;  69  Supp.  602; 
aff'd  without  opinion,  167  N.  Y.  620;  in  which  the  peremptory  writ  was 
granted  and  upheld. 

4  Froln  Matter  of  Stutzbach  v.  Coler,  168  N.  Y.  416,  in  which  the  writ  was 
uj»held. 

'  From  People  ex  rel.  Daley  v.  Rice,  129  N.  Y.  449,  in  which  the  writ,  as 
here  given,  was  held  warranted.  In  People  ex  rel.  Piatt  v.  Bice,  74  Hun, 
179;  26  Supp.  345;  and  in  Id.,  80  Hun,  437;  30  Supp.  457;  aff'd,  144  N.  Y. 
249;  will  be  found  the  contempt  proceedings  for  violation  of  this  writ.  The 
defendants  were  punished  for  disobeying  it. 
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ber  of  votes,  was  duly  elected  senator  from  the  said 
senatorial  district. 


Form  No.  801.  To  compel  a  hoard  of  assessors  to  cancel  taxes 
illegally  levied  on  the  property  of  an  educational  institution.^ 
To  cancel  all  the  taxes  levied  and  imposed  for  the  year  19 — 
upon  lots  Numbers  — ,  — ,  — ,  — ,  —  and  —  on  block  — ,  in 

the ward  of  the  city  of ,  amounting  to  the 

sum  of dollars,  except  the  sum  of dollars, 

or  except  such  other  sum  as  may  be  found  and  determined 
to  be  the  amount  of  tax  for  State  purposes  on dol- 
lars valuation  in  the  city  of in  the  year  19 — -. 


Form  No.  803. 
Affidavit  of  Service  of  Writ  of  Alternative  Mandamus. 

(Code  Civ.  Pro.  §2071.) 

County,  ss..- 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  at ,  in  the  county 

of   ,  he  served  the  annexed  writ  upon    [name    the 

judge  or  judges  of  the  court;  or  the  members  of  the  board  or  body 
served;  or  the  chairman  or  other  presiding  officer  of  the  board  or 
body,  or  the  officer  of  the  corporation,  describing  them  by  their 
official  titles],  by  delivering  to  him  [or  to  each  of  them]  a  copy 
of  the  annexed  original  writ,  and,  at  the  same  time,  showing 
him  [or  each  of  them],  the  said  annexed  original  writ,  as  follows. 

A.  B. 

Sworn  to,  etc. 


Art.  VI.    ENFORCEMENT    OF    THE    PEREMPTORY    WRIT. 

FORMS. 

NO.  PAGE. 

805.  Order  punishing  for  contempt  for  disobeying  writ.     State  board 

of  canvassers  failing  to  issue  a  certificate  of  election  in  the 
manner  directed 1421. 

806.  Order  denying  motion  to  punish  for  contempt.     Member  of 

secret   order   seeking   to   enforce   writ   beyond   the   terms 
thereof 1425. 


1  From  People  ex  rel.  Pratt  Institute  v.  Brooklyn  Assessors,  141  N.  Y.  476, 
in  which  the  writ  was  upheld. 
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1.  Disobedience  of  the  writ  is  punisiied  as  for  con- 
tempt. ^  The  individuals  composing  the  council  and  the 
board  of  aldermen  of  a  city  were  held  rightly  punished  for 
contempt,  for  failing  to  obey  a  peremptory  writ,  and  the  ap- 
pellate court  declared  that  "imprisonment  might  well  have 
been  added."  People  ex  rel.  Pierce  v.  Guggenheimer,  44  App. 
Div.  399;  60  Supp.  703.  Disobedience  of  a  peremptory  man- 
damus issued  by  an  appellate  division  will  be  punished  as  for 
contempt,  for  the  provisions  of  Code  Civ.  Pro.  §  2068,  that  a 
writ  of  mandamus  can  be  granted  only  at  Special  Term,  apply 
only  to  an  original  application  for  the  writ.  People  ex  rel. 
Kavanagh  v.  Grady,  20  App.  Div.  27;  46  Supp.  645. 

2.  Insufficient  excuses. — Defendants,  in  proceedings  to 
punish  them  for  contempt  for  disobeying  the  writ,  contended 
that  as  a  remittitur  of  the  Court  of  Appeals  containing  its 
decision  on  an  appeal  from  the  writ  had  not  been  filed  in  the 
Supreme  Court  and  as  no  order  had  been  entered  making  the 
decision  of  the  Court  of  Appeals  the  determination  of  the 
Supreme  Court,  the  modification  of  the  writ  by  the  Court  of 
Appeals  caused  it  to  cease  to  exist  and  therefore  there  could 
be  no  disobedience  of  it;  Held,  that  this  contention  was  frivolous. 

1  The  language  of  2  Rev.  Stat.  534,  providing  for  the  punishment  as  for 
a  contempt  of  any  lawful  order  of  a  court  of  record,  was  held  broad  enough 
to  cover  disobedience  of  a  peremptory  mandamus.  People  ex  rel.  Garbutt  v. 
Rochester  &  State  Line  R.  Co.,  76  N.  Y.  294. 

It  seems  that  "  When  a  writ  of  peremptory  mandamus  issues,  all  judicial 
action  has  ceased,  and  the  party  commanded  is  bound  to  obey,  and  in  de- 
fault thereof  he  may  be  punished.  He  has  no  discretion  to  perform  part 
of  the  acts  commanded  and  to  omit  others;  but  he  must  obey  the  writ  in 
the  terms  in  which  it  was  issued.  The  writ  must  command  precisely  what 
the  party  is  required  to  do,  and  no  more  than  he  is  legally  bound  to  do." 
People  ex  rel.  Hasbrouck  v.  Dutchess  Supervisors,  135  N.  Y.  522. 

A  judgment  in  a  proceeding  upon  an  alternative  writ  of  mandamus 
conclusively  determines  between  the  parties  all  the  issues  involved  in  it, 
and  where  after  such  judgment  a  peremptory  writ  has  been  issued  requir- 
ing the  mayor  and  city  clerk  of  a  city  to  execute  an  agreement  for  the 
purchase  of  real  estate,  specific  performance  will  be  compelled.  Lighten 
V.  Syracuse,  112  App.  Div.  589;  98  Supp.  792. 
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Peojple  ex  rel.  Piatt  v.  Rice,  144  N.  Y.  249.  "It  is  no  sufficient 
excuse  for  the  conduct  of  parties,  who  have  neglected  or  dis- 
obeyed an  order  of  the  court  after  appealing  from  it  and  after 
stipulating  to  proceed  in  accordance  with  the  decision  of  the 
appellate  court,  to  say  that  there  was  no  jurisdiction  to  make 
such  an  order."  Id.  Defendants  will  be  punished  for  dis- 
obeying the  writ  if  they  know  its  contents,  as  decided  on, 
although  the  decision  has  not  been  technically  formulated 
into  a  writ.     Id. 

3.  Siiificieiit  excuses. — Disobedience  of  a  void  writ  (one 
granted  at  chambers),  will  not  be  punished.  People  ex  rel. 
Lower  v.  Donovan,  135  N.  Y.  76.  A  peremptory  writ  of 
mandamus  commanding  the  fire  commissioner  of  a  city  to 
reinstate  the  relator  was  granted,  and  was  served  on  the  com- 
missioner; when  served  he  declined  to  carry  out  the  direction 
at  the  moment,  and  two  hours  later  he  took  an  appeal.  Held, 
that  he  was  not  guilty  of  contempt.  Matter  of  Croker  v. 
Sturgis,  38  Misc.  596;  78  Supp.  77. 


Form  No.  805. 

Order  Punishing  for  Contempt,  for  Disobeying  Writ.  State  Board 
of  Canvassers  Failing  to  Issue  Certificate  of  Election  in  Man- 
ner Directed.  1 

[At,  etc.,  as  for  court  order.] 

[Title.] 

Upon  the  order  of  this  court,  entered  herein  on  the 

day  of ,  19 — ,  wherein  it  was  ordered  that  a  writ  of 

peremptory  mandamus  issue  out  of  and  under  the  seal  of  this 
court,  commanding  and  requiring  the  defendants  herein,  the 
State  board  of  canvassers,  to  issue  a  certificate  of  election  to 
the  office  of  senator  in  the  fifteenth  senatorial  district  of  this 
State,  disregarding  the  so-called  return  of  the  board  of  county 

canvassers  of  the  county  of  ,  which  was  signed  by 

J.  M.,  as  secretary  of  said  board  pro  tempore,  and  was  not  signed 

by  the  county  clerk  of county,  or  certified  tmder  the 

seal  of  said  county  clerk,  but  that,  instead  thereof,  they  con- 

1  From  People  ex  rel.  Plait  v.  Rice,  144  N.  Y.  249,  in  which  the  defendants 
were  held  rightly  punished  for  the  contempt. 
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sider  only  such  return  from  the  county  of as  should 

thereafter  be  filed,  containing  the  signatures  of  the  clerk  of 

the  county  of  and  the  chairman  of  said  board  of 

county  canvassers,  and  issued  under  the  seal  of  the  said  county 
clerk,  and  that  in  such  certificate  of  election  the  said  defend- 
ants, as  such  State  board  of  canvassers,  should  certify  and 
declare  that  the  person  who  appeared  upon  the  certified  re- 
turns and  statements  made  by  the  board  of  canvassers  of  the 

counties  of  ,  and  ,  in  pursuance 

of  the  statute  and  the  order  of  the  court,  to  have  received  the 
greatest  number  of  votes,  was  duly  elected  senator  from  the 
senatorial  district. 

And  upon  the  order  entered  in  the  Court  of  Appeals  herein, 

on  the  r  day  of  ,  19 — ,  as.  embodied  in  the 

remittitur  sent  from  that  court  to  this  court,  wherein  it  was 
ordered  and  adjudged,  that  the  said  order  of  this  pourt  of  the 

day  of ,  19 — ,  and  the  order  of  the  General 

Term,  affirrning  the  same,  and  the  said  writ  itself  be  modified 
by  striking  out  the  provision  requiring  a  return  to  be  certified 

by,  and  to  come  from,  the  county  clerk  of county, 

and  issued  under  his  seal,  and  that  the  said  order  so  appealed 
from,  as  so  modified,  be  affirmed  without  costs. 

And  upon  the  affidavits  of  J.  I.  P.,  R.  F.  W.,  J.  R.  C,  C.  F.  C, 
F.  E.  S.,  C.  H.  W.  and  A.  R.  C,  filed  in  the  office  of  the  clerk 

of county,  the day  of ,  19 — ,  and 

the  order  entered  herein  at  the  ^Term  of  this  court, 

the  ::::-dayof ,  19 — ,  reversing  the  order  en- 

.  tei's^lTeTein  at  a  Special  Teim^^f  this  court,  denying  the  motion 
then  made  upon  the  said  aflfidavitsijy  the  relator,  for  an  order 
requiring  the  defendants  herein  to  show  cause  why  they  should 
not  be  pimished  as  for  a  contempt  of  court,  and  granting  such 
motion,  and  requiring  said  defendants  to  show  such  cause 
before  this  court  at  a  Special  Term  thereof,  to  be  held  in  the 
city  of ,  on  the day  of ,  19 — . 

And  on  reading  and  filing  a  copy  of  the  appeal  book  on  said 

appeal,  and  a  certified  copy  of  such  order  of  the  

Term,  and  notice  of  fifing  of  the  original,  and  of  the  applica- 
tion so  to  be  made  on  the  day  of  ,  19 — , 

before  this  court  at  a  Special  Term,  in  said  county  of , 

with  due  proof  of  service  thereof  upon  the  said  defendants 
herein. 
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And  on  reading  and  filing  the  answer  of  the  said  defendants, 
duly  verified  by  each  of  them,  and  accepted  as  affidavits  by 
them  respectively,  and  the  affidavits  of  J.  N.  F.,  and  J.  J.  H., 
in  opposition  to  the  motion. 

And  after  hearing  J.  B.  L.,  of  counsel  for  the  relator,  for  the 
motion,  and  J.  N.  F.,  of  counsel  for  the  respondents,  opposed, 
and  due  deliberation  had  thereon. 

And  it  appearing  that,  after  said  order  of  the day 

of ,  19 — ,  had  been  filed,  and  pending  the  said  appeal, 

by  the  defendants,  to  the  Court  of  Appeals,  from  the  order  of 

the Term  affirming  said  order  of  the • —  day  of 

,  19 — ,  another  return  of  the  board  of  county  can- 
vassers of county  was  filed  pursuant  to  the  statute 

and  an  order  of  the  court  in  the  office  of  the  clerk  of  said 

^  county,  and  certified  copies  thereof  were  forwarded 

by  him  to  the  governor,  the  secretary  of  State  and  the  State 
comptroller,  pursuant  to  the  statute  and  said  order,  and  the 
said  certified  copies  of  such  return  were  taken  from  their  pos- 
session, and  other  certified  copies  of  the  same  return  were 
delivered  to  each  one  of  the  defendants  respectively  by  a 
private  citizen,  and  the  said  defendants  had  the  same  in  their 

possession  on  the  day  of  -,   19 — ,  at  the 

meeting  held  by  them  as  the  said  board  of  canvassers,  here- 
inafter referred  to. 

And  it  appearing  that  upon  the  said  returns  made  by  the 
boards  of  county  canvassers  of  the  counties  of 


and ,  regarding  the  aforesaid  return  signed 

by  said  M.  as  one  of  them,  that  one  E.  B.  O.  had  received  the 
greatest  number  of  votes  for  the  office  of  senator  from  said 
district;  and  that  upon  the  returns  made  by  the  said  boards 
of  county  canvassers  of  the  said  counties,  considering  the 

other  return  from  the  board  of  county  canvassers  of — 

county  so  filed  as  aforesaid  after  the  said  order  of  the  — — — - — 

day  of ,  19 — ,  as  one  of  such  returns,  that  one  G.  A.  D. 

had  received  the  greatest  number  of  votes  for  said  office. 

And  it  further  appearing    that  on    the  — day  of 

J  19 — ,  after  the  rendition  by  the  Court  of  Appeals  of 

its  decision,  upon  the  appeal  to  it,  by  the  defendants  herein, 

from  the  order  of  the Term  affirming  said  order  .of 

the  Special  Term  of  the day  of -,  19—,  and 

before  the  judgment  of  said  Court  of  Appeals  herein  was  made 
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the  judgment  of  this  court  by  filing  the  remittitur,  and  enter- 
ing thereon  the  usual  order  upon  the  remittitur,  making  the 
said  judgment  of  the  Court  of  Appeals  the  judgment  of  this 
court,  and  before  any  writ  of  mandamus,  in  pursuance  thereof, 
was  issued  out  of  and'  under  the  seal  of  this  court,  pursuant 

to  the  said  order  of  the  day  of ,  19 — ,  as 

so  modified,  they,  the  said  defendants,  held  a  meeting  for  the 
purpose  of  canvassing  the  returns  made  by  the  boards  of 

canvassers  of  the  counties  of , and , 

for  the  office  of  senator  in  the senatorial  district,  and 

thereupon  that  they,  the  said  defendants,  did  regard  the  return, 
hereinbefore  called  the  M.  return,  and  did  not  consider  the 
other  return,  hereinbefore  mentioned,  which  had  thereafter 
been  filed  pursuant  to  the  statute  and  the  order  of  the  court, 
as  aforesaid,  and  which  was  in  the  possession  of  them,  the  said 
defendants,  at  the  time  of  such  meeting,  and  did  issue  their 
certificate  of  election,  whereby  they  certified  and  declared 
that  said  E.  B.  0.  had  received  the  greatest  number  of  votes 

in  the  counties  of  , and for  the 

position  of  senator  for  the senatorial  district. 

And  it  appearing  that  defendants,  in  canvassing  the  said 
returns  from  said  counties  aforesaid,  and  in  issuing  their 
certificate  of  election  aforesaid,  were  guilty  of  the  offense  of 
contempt  of  this  court,  and  that  such  contempt  was  calculated 
to  and  actually  did  defeat,  impair  and  prejudice  the  rights 
and  remedies  of  the  relators  herein;  and  that  such  disobedience 
was  not  willful. 

And  it  not  having  been  shown  that  any  actual  loss  or  injury 
has  been  produced  to  the  said  relators  by  reason  thereof,  and 
due  proof  having  been  given  of  the  complainant's  costs  and 
expenses  in  prosecuting  these  proceedings  to  pimish  these 
defendants,  for  such  contempt  aforesaid,  including  a  reason- 
able counsel  fee,  and  the  amount  of  such  costs,  including  such 

reasonable  counsel  fee,  being  the  sum  of  dollars, 

and  the  amount  of  such  expenses  being  the  sum  of 

dollars,  making  a  total  sum  of dollars,  as  the  amount 

of  the  complainant's  costs  and  expenses  herein. 

Now,  on  motion  of  L.,  W.  &  K.,  attorneys  for  the  relators, 
it  is  ordered  and  adjudged  as  follows: 

That  in  canvassing,  as  aforesaid,  the  said  election  returns 
from  the senatorial  district  for  the  office  of  senator 
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for  that  district,  on  the day  of ,  19—,  and 

in  issuing  their  certificate  of  election,  in  which  they  declared 
that  E.  B.  0.  had  received  the  greatest  number  of  votes  in  the 

counties  of  ,  and  ,  for  the  office 

of  senator  from  said  district,  they,  the  said  defendants,  were 
guilty  of  contempt  of  this  court,  and  that  such  contempt  was 
calculated  to  and  actually  did  defeat,  impair,  impede  and 
prejudice  the  rights  and  remedies  of  the  relators  herein. 

And  it  is  further  ordered  and  adjudged  that  the  said  de- 
fendante,  F.  R.,  E.  W.,  C.  F.  F.,  E.  F.  D.  and  J.  B.  be  and  they 

are  hereby  fined  in  the  sum  of dollars,  the  amoimt 

of  the  complainant's  costs  and  expenses,  as  aforesaid,  and  that 

they  pay  the  said  sum  of dollars  to  L.,  W.  &  K.,  the 

attorneys  for  the  relators  herein. 

Enter,  etc. 


Form  No.  806. 

Order  Denying  Motion  to  Punish  for  Contempt.    Member  of  Secret 

Order  Seeking  to  Enforce  Writ  Beyond  the  Terms  Thereof.^ 

(Code  Civ.  Pro.  §2090.) 

At,  etc.,  as  for  court  order. 

[Title.] 

A  motion  coming  on  to  be  heard  before  this  court  upon  an 
order  to  show  cause  in  the  above-entitled  action  why  W.  F., 
as  secretary  and  treasurer  of  said  M.  Division,  No.  104,  should 
not  be  punished  for  contempt  of  this  court  for  his  failure  to 
issue  to  said  C.  E.  W.  a  transfer  card  and  unwritten  work  and 

semiannual  pass  word,  etc.,  which  order  is  dated  the 

day  of ,  19 — ,  and  which  was  made  returnable  on  the 

day  of ,  19 — ,  and  thereafter  adjourned  to 

this  time  and  place. 

Now  upon  reading  and  filing  said  order  to  show  cause  and 
the  affidavit  of  C.  E.  W.  upon  which  the  same  was  based, 

verified  the day  of ,  19 — ,  and  the  exhibits 

and  schedules  thereto  attached,  and  copy  of  the  order  hereto- 
fore granted  herein  on  the  day  of  ,  19 — , 

ordering  a  peremptory  writ  of  mandamus  to  issue,  and  copy 
of  the  peremptory  writ  of  mandamus  and  the  return  thereto, 
in  support  of  said  motion;  and  the  affidavit  of  W.  F.,  verified 

1  From  People  ex  rel.  Weisz  v.  Millard  Division,  78  App.  Div.  581 ;  79 
Supp.  789;  in  which  it  was  held  that  the  court  rightly  refused  to  punish 
the  secretary  for  contempt. 
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the day  of ,  19—;  the  affidavit  of  H.  M.  S., 

verified  the  day  of  ,  19 — ;  copy  of  order 

of  this  court  dated  the day  of ,  19 — ;  copy 

of  order  to  show  cause  herein  dated  the  day  of 

— -,  19 — ;  copy  of  affidavit  of  C.  E.  W.,  verified  the 

• day  of  ,  19 — ;  copy  of  affidavit  of  W.  F,, 

verified  the  day  of  ,  19^;  in  opposition 

thereto. 

After  hearing  J.  S.,  counsel  for  plaintifT  in  support  of  said 
motion,  and  T.  W.,  counsel  for  defendant,  in  opposition  liiereto, 
it  is 

Ordered,  That  the  said  motion  be  and  the  same  hereby  is 
denied  with  costs. 

Enter  in County. 

J.  T.  M., 
Justice  of  the  Supreme  Court  of  the 
State  of  New  York. 
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Art.  I.    IN    GENERAL. 

1.  The  function  of  the  writ  is  "to  review  a  determination^ 
of  an  inferior  court  or  officers  exercising  judicial  powers."  ^ 
Matter  of  Leverant,  110  App.  Div.  371;  97  Supp.  272. 

Neither  criminal  actions  and  proceedings,  nor  special  proceed- 

1  "Determination,"  as  used  in  the  Code  provisions  applicable  to  this 
writj  includes  every  judgment,  order,  decision,  adjudication,  or  other  act 
of  a  body  or  ofl&cer,  which  is  subject  to  review  by  the  writ.  Code  Civ.  Pro. 
§  2146.  "Body  or  officer"  includes  every  court,  tribunal,  board,  corpora- 
tion, etc.,  whose  determination  may  be  reviewed.     Id. 

2  It  is  an  "ancient  and  important  writ."  People  ex  rel.  Smith  v.  Hoffman, 
166  N.  Y.  462.  A  "common-law  writ,  which  we  have  adopted  by  statute, 
whose  purpose  is  to  review  the  decision  of  inferior  courts,  bodies  and  tri- 
bunals." People  ex  rel.  Bungart  v.  Wells,  67  App.  Div.  140,  151;  68  Supp.  59. 
"A  common-law  certiorari  is  in  the  nature  of  an  appeal  from  the  judgments 
and  judicial  determination  of  inferior  tribunals,  and  officers  acting  under 
statutory  authority  or  when  the  proceeding  is  not  according  to  the  common 
law.  The  writ  lies  only  to  inferior  courts  and  officers  exercising  judicial 
powers  affecting  the  property  or  rights  of  the  citizen,  and  is  directed  to  the 
court,  magistrate  or  board,  exercising  such  powers,  requiring  them  to  send 
into  the  Supreme  Court  from  which  the  writ  issues,  the  proceedings  in  a 
cause  or  matter  already  terminated."  People  ex  rel.  Corvnn  v.  Walter, 
68  N.  Y.  403.  "The  rule  is  elementary  that  a  writ  of  certiorari  is  ap- 
propriate only  to  review  the  judicial  action  of  inferior  courts,  public  officers 
or  bodies  exercising  under  the  law  judicial  functions."  People  ex  rel.  Purcell 
v.  Simonson,  66  App.  Div.  18;  72  Supp.  957.  "A  common-law  certiorari 
lies  only  to  inferior  tribunals  or  officers  exercising  judicial  powers,  to  cor- 
rect errors  of  law  affecting  materially  the  rights  of  parties."  People  ex  rel. 
Second  Ave.  R.  Co.  v.  Bd.  of  Commrs.,  97  N.  Y.  37. 
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ings  of  a  criminal  nature,  can  be  reviewed  by  certiorari.  Code 
Crim.  Pro.  §  515.  This  section  was  amended  by  L.  1884,  c.  372, 
by  adding  the  words  "proceedings  of  a  criminal  nature"  and 
now  proceedings  against  a  husband  for  abandoning  his  wife  in 
which  he  may  be  declared  to  be  a  disorderly  person  under 
Pen.  Code,  §  899  may  be  reviewed  only  by  appeal.  People  ex 
rel.  Guntver  v.  Murray,  62  Hun,  30;  16  Supp.  325;  overruling 
People  ex  rel.  Scherer  v.  Walsh,  33  Hun,  345,  and  kindred  cases. 

3.  Three  kinds. — "There  are  now  known  to  the  law  three 
writs  of  certiorari;  first,  the  common-law  writ;  second,  the  statu- 
tory writ  under  the  Code;  and,  third,  a  special  statutory  pro- 
ceeding to  review  questions  of  taxation,  which  may  be  desig- 
nated as  a  writ  of  review  de  novo."  People  ex  rel.  Citizens' 
Lighting  Co.  v.  Feitner,^  81  App.  Div.  118;  81  Supp.  73. 

3.  Judicial  acts  are  the  proceedings  the  writ  is  intended 
to  review.  As  an  example,  the  determination  by  the  police 
surgeon  of  a  city  that  a  candidate  for  the  police  force  was  not 
well  qualified  physically  [he  was  5  ft.  5|-  in.  in  height  and 
weighed  164  lbs.]  was  held  judicial  in  character.  People  ex  rel. 
Apfel  V.  Casey,  66  App.  Div.  211;  72  Supp.  945. 

1  "The  first  brings  up  the  record  for  inquiry  into  regularity  and  jurisdic- 
tion, and  may  also  be  resorted  to  in  bringing  up  for  review  criminal  pro- 
ceedings; and  permits  of  an  examination  of  the  evidence  to  determine 
whether  the  proof  is  sufficient  to  warrant  the  relator  being  held.  The 
second  brings  up  both  record  and  proceedings,  and  not  only  permits  an 
inquiry  into  jurisdiction  and  regularity  but  also  a  consideration  of  the 
evidence,  both  as  to  errors  committed,  and  the  sufficiency  of  the  testimony 
to  sustain  the  action  of  the  inferior  tribunal.  The  last  embraces  all  that 
is  contained  in  the  other  two;  but  in  addition  authorizes  a  rehearing  of  the 
question  at  issue  and  the  introduction  of  additional  proofs  bearing  thereon." 
Id.  While  it  has  been  held  that  there  are  three  kinds  of  writs  of  certiorari  at 
present  in  force,  namely,  the  common-law  writ,  the  writ  under  the  Code  and 
special  statutory  writ  to  review  tax  proceedings,  in  reality,  there  are  practi- 
cally only  two.  The  common-law  writ  has  been  confirmed  rather  than 
changed  by  the  provisions  of  the  Code  of  Civil  Procedure,  and  the  practice 
in  securing  the  writ  has  been  pointed  out  by  the  statute  in  conformity  with 
the  decisions  already  made. 
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4.  "  Ollicial  acts,  executive,  legislative,  administrative 
or  ministerial  in  their  nature  or  character,  were  never 
subject  to  review  hy  certiorari. — The  writ  could  be  used 
only  for  the  purpose  of  reviewing  some  judicial  act."  ^  People 
ex  rel.  Kennedy  v.  Brady,  166  N.  Y.  44,  47. 

5.  The  writ  must  he  in  the  name  of  the  people Code 

Civ.  Pro.  §  1994. 

6.  Against  whom  the  writ  may  issue. — The  writ  has  been 
granted^  against  police  commissioners,  fire  commissioners, 
commissioners  of  water  supply,  of  tKe  land  office,  of  correction, 
of  taxes,  of  buildings,  of  public  safety;  a  national  guard  board 
of  examination,  a  national  guard  court-martial;  assessors;  the 
State  comptroller,  supervisors;  town  auditors;  change  Of 
grade  damage  commissioners;  town  trustees;  a  common  coun- 
cil; State  railroacJ  commissioners.  It  seems  that  there  is  grave 
doubt  whether  the  courts  could  compel  the  governor  to  make 
a  retinn  to  the  writ.  People  ex  rel.  Smith  v.  Hoffman,  166  N.  Y. 
462. 

7.  Existence  of  other  remedy — It  "is  seldom  if  ever 
allowed  where  there  is  any  other  adequate  remedy."  People 
ex  rel.  Columbia  Chem.  Co.  v.  O'Brien,  101  App.  Div.  296;  91 
Supp.  649. 

8.  Discretion,  whether  to  grant  or  refuse  the  writ,  is  ex- 


i  "When  the  action  of  a  public  officer,  or  of  a  public  body,  is  merely 
legislative,  executive  or  administrative,  although  it  may  involve  the  exer- 
cise of  discretion,  it  cannot  be  reviewed  by  certiorari;  and  so  it  has  been  so 
often  held  that  the  rule  has  become  elementary."  People  ex  rel.  Jamaica 
Trustees  v.  Queens  Supervisors,  131  N.  Y.  468.  "Ordinarily,"  it  seems, 
"the  exercise  of  its  power  by  a  common  council  is  not  reviewable  because 
its  acts  are  not  strictly  judicial  or  even  guasi-judicial.  It  is  purely  legis- 
lative."    Matter  of  Delavan  Avenue,  62  App.  Div.  492;  71  Supp.  137. 

2  See  Article  when  granted  for  the  citation  of  cases  in  which  the  writ 
has  been  granted  against  these  defendants.     See  also  when  refused. 
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pressly  given  to  the  Supreme  Court  by  the  Code.    Code  Civ. 
Pro.   §2127. 

9.  Special  statutory  provisions,  with  reference  to  cer- 
tiorari to  review,  will  be.  found  in  the  Tax  Law,  §§  45,  196,  250 
et  seq.,  the  New  York  City  Charter,  §  906. 

Art.  II.   WHEN   GRANTED.' 

The  writ  has  been  held  to  lie  in  the  following  cases: 

1.  New  York  City  police  trials.- -To  review  the  action 
of  the  police  commissioner  of  New  York  City  in  dismissing  an 
inspector  from  the  force.  People  ex  rel.  Cross  v.  Greene,  98 
App.  Div.  620;  90  Supp.  194.  In  dismissing  a  patrohnan. 
People  ex  rel.  Campbell  v.  Partridge,  99  App.  Div.  410;  91  Supp. 
258;  aff'd  without  opinion,  180  N.  Y.  542;  People  ex  rel.  Rosen- 
berg V.  Greene,  101  App.  Div.  33;  91  Supp.  803. 

2,  Otlier  trials  resulting  in  dismissals — To  review 
the  proceedings  of  the  commissioner  of  water  supply  of  New 
York  City  in  dismissing  a  financial  clerk.  People  ex  rel. 
McGuire  v.  Monroe,  97  App.  Div.  283;  89  Supp.  929.  The 
proceedings  of  the  commissioner  of  correction  of  New  York 
City  in  regard  to  the  dismissal  of  a  deputy  warden.  People 
ex  rel.  O'Shea  v.  Lantry,  44  App.  Div.  392;  60  Supp.  1009.  Of 
the  fire  commissioners  of  a  city  in  removing  an  assistant  chief 
engineer,  for  the  statute  contemplated  a  judicial  proceeding, 
and  the  relator,  at  the  hearing  given  him,  was  not  permitted 
counsel.  People  ex  rel.  Ellett  v.  Flood,  64  App.  Div.  209; 
71  Supp.  1067.  Of  the  fire  commissioner  of  New  York  City  in 
dismissing  a  member  of  the  force.  People  ex  rel.  McCollum  v. 
Scannell,  56  App.  Div.  51;  67  Supp.  433.  Of  the  commissioner 
of  buildings  for  two  boroughs  of  New  York  City,  in  dismissing 
an  inspector.  People  ex  rel.  Alexander  v.  Brady,  50  App.  Div. 
372;  63  Supp.  1089.    The  action  of  the  street  cleaning  com- 

1  See  also  Articles  in  general,  when  refused  and  how  obtained,  and 
forms  under  the  writ. 
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missioner  of  New  York  City  in  dismissing  an  employee  who 
was  absent  on  sick  leave  and  had  no  notice  of  the  charges 
against  him.  People  ex  rel.  Lahey  v.  Woodbury,^  102  App.  Div. 
333;  92  Supp.  444.  The  refusal  of  the  commiasioner  of  public 
safety  of  a  city  of  the  second  class  to  postpone  the  trial  of  a 
chief  of  poUce.  People  ex  rel.  Coughlin  v.  Webster,  98  App. 
Div.  581;  90  Supp.  723;  construing  Charter  of  Second  Class 
Cities,  §  184;  L.  1898,  c.  182. 

3.  National  guard  trials — ^To  review  the  proceedings 
of  a  court-martial  of  the  national  guard.  People  ex  rel.  Under- 
wood V.  Daniell,^  50  N.  Y.  274;  People  ex  rel.  Garling  v.  Van 
Allen,^  55  N.  Y.  31.  The  determination  of  a  board  of  exami- 
nation of  the  national  guard  of  New  York  State,  as  a  result 
of  which  determination  the  governor  had  removed  the  relator 
from  his  commission  as  a  major.^  People  ex  rel.  Smith  v. 
Hoffman,  166  N.  Y.  462. 

4.  Tax  assessments. — ^To  review  the  action  of  the  com- 
missioners of  taxes.  New  York  City,  in  placing  a  valuation  on 
the  capital  stock  and  surplus  of  a  safe  deposit  company. 
People  ex  rel.  Knickerbocker  Safe  Dep.  Co.  v.  Wells,  99  App. 
Div.  455;  91  Supp.  283;  aff'd  181  N.  Y.  245.  On  the  relation 
of  a  national  bank,  to  review  the  proceedings  of  the  board  of 
assessors  of  a  town  in  assessing  the  bank's  capital  stock  for 
the  purpose  of  taxation.  Matter  of  First  Nat.  Bk.  of  Ossining, 
182  N.  Y.  460.    To  review  the  proceedings  of  the  assessors  of 

1  On  the  hearing,  however,  the  writ  was  dismissed,  as  the  commissioner, 
it  was  held,  never  obtained  jurisdiction  to  dismiss  this  employee,  his  proceed- 
ings were  therefore  invahd,  and  there  was  nothing  to  review  by  certiorari. 
Id.,  112  App.  Div.  79;  98  Supp.  142. 

2  In  this  case,  however,  the  question  of  the  right  to  the  writ  was  not 
raised  and  not  considered. 

3  Here,  the  question  of  the  right  to  the  writ  was  considered  and  answered 
in  the  affirmative;  and  the  proceedings  were  reversed  because  the  right  to 
counsel  had  been  denied. 

*The  opinion  contains  a  review  of  the  law  on  this  and  allied  questions. 


1432      Bradbury's  Lansing's  forms  and  practice. 

When  Granted. 

New  York  City  in  awarding  damages  to  an  owner  of  property 
abutting  on  a  bridge  and  its  approaches.  People  ex  rel.  N.  Y. 
City  V.  Lawrence,  94  Supp.  820.  The  action  of  the  tax  com- 
missioners of  New  York  City  in  levying  an  assessment  for 
personal  taxes.  People  ex  rel.  Strong  v.  O'Donnel,  47  Misc. 
226;  95  Supp.  889.  An  assessment  of  the  commissioners  of 
taxes  of  New  York  City,  placing  a  valuation  on  the  relator's 
property.  People  ex  rel.  Litchfield  v.  Feitner,  107  App.  Div. 
267;  95  Supp.  10.  The  proceedings  of  the  assessor  and  the 
common  council  of  a  city  in  the  assessment  of  a  special  sewer 
tax.  People  ex  rel.  Connelly  v.  Reis,  109  App.  Div.  748;  96 
Supp.  597.    (See  also  cases  cited  under  how  obtained.) 

6.  Audits.! — ^To  review  the  action  of  the  State  comptroller 
in  relation  to  the  audit  of  the  relator's  claim  for  services  as  a 
real  estate  appraiser  and  expert  witness.  People  ex  rel.  Lovett 
V.  Miller,  101  App.  Div.  291;  91  Supp.  638.  The  proceedings 
of  supervisors  in  auditing  bills.  People  ex  rel.  Caldwell  v. 
Saratoga  Supervisors,  45  App.  Div.  42;  60  Supp.  1122.  Of 
supervisors  in  relation  to  the  audit  of  a  claim,  which  was  allowed 
in  part  and  rejected  in  part,  such  action  being  deemed  to  be 
final.  People  ex  rel.  Martin  Bing  &  Co.  y.  Westchester  Super- 
visors, 57  App.  Div.  135;  67  Supp.  981.  The  refusal  of  the  audi- 
tors of  a  town  to  audit  a  claim  against  the  town.  People  ex 
rel.  McCabe  v.  Snedeker,  106  App.  Div.  89;  94  Supp.  319; 
aff'd  without  opinion,  182  N.  Y.  558. 

6.  Change  of  grade  awards — On  the  relation  of  the 
comptroller  of  New  York  City,  to  review  the  proceedings  of 
commissioners  appointed  to  award  damages  to  property 
owners  on  account  of  the  change  of  grade  of  streets  in  awarding 
such  owners  alleged  excessive  amounts.     People  ex  rel.  Grout 

1  It  would  seem  that  the  proceedings  of  the  commissioners  of  the  land 
office,  in  refusing  to  pay  a  claim,  could  be  reviewed  by  certiorari.  People 
ex  rel.  Harris  v.  Land  Office  Commissioners,  149  N.  Y.  26, 
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V.  Stillings,^  75  App.  Div.  569;  78  Supp.  333;  Matter  of  Fitch,^ 
147  N.  Y.  334;  L.  1893,  c.  537;  as  am.;d  by  L.  1894,  c.  567.  On 
the  relation  of  claimants,  to  review  the  proceedings  of  the 
commissioners.  Matter  of  Belmont,  40  Misc.  133;  81  Supp. 
280;  aff'd  on  opinion  below,  83  App.  Div.  643;  82  Supp.  1110. 

7.  Laying  out  streets — To  review  the  proceeding^  of 
the  board  of  trustees  of  a  town  in  relation  to  the  widening  of  a 
highway.  People  ex  rel.  Burnett  v.  Van  Brunt,  99  App.  Div. 
564;  90  Supp.  845.  Of  the  common  council  of  a  city  in  laying 
out  a  certain  avenue  across  the  tracks  of  a  railroad.  Matter 
of  Delavan  Ave.,  62  App.  Div.  492;  71  Supp.  137;  Railroad  Law, 
§62. 

8.  Railroad  commissioners'  determination — ^To  review 
the  proceedings  of  the  State  railroad  commissioners  in  giving 
a  railroad  permission  to  abandon  a  station,  for  the  determina- 
tion was  judicial.  People  ex  rel.  Loughran  v.  N.  Y.  State 
R.  R.  Commrs.,^  158  N.  Y.  421.     Or  in  granting  a  certificate  of 

1  It  is  not  a  ground  for  quashing  the  writ,  sued  out  to  review  the  proceed- 
ings of  commissioners  appointed  to  award  damages  to  property  owners  on 
accountt)f  the  change  of  grade  of  streets,  that  prior  to  the  time  it  was  issued 
other  commissioners  have  succeeded  the  defendants,  if  the  return  is  full  and 
complete.     Id. 

2  A  motion  to  quash  was  made  in  this  case  on  the  ground  that  the  court 
had  no  power  to  review  the  award,  as  by  the  terms  of  the  act  the  commis- 
sioners were  given  "exclusive  jurisdiction  to  estimate  the  loss  and  dam- 
age." Held,  however,  that  this  clause  was  not  an  expression  taking  away 
the  writ.  In  this  case,  the  comptroller  of  New  York  City  having  refused 
to  pay  the  award  made,  a  peremptory  mandamus  was  granted  to  compel 
him  to  do  so.  On  appeal,  the  order  awarding  the  mandamus  was  affirmed, 
but  the  court  directed  that  its  issuance  should  be  stayed  until  the  final 
determination  of  the  certiorari  proceedings.  People  ex  rel.  Purdy  v.  Fitch, 
147  N.  Y.  355. 

^  In  this  case,  the  Appellate  Division  unanimously  affirmed  the  deter- 
mination, and  the  Court  of  Appeals,  after  holding  that  certiorari  lay,  de- 
clared: "The  determination  made  by  the  commissioners  involved  the 
decision  of  a  question  of  fact,  which,  under  the  Constitution,  we  have  no 
power  to  review,  as  the  affirmance  by  the  Appellate  Division  was  unani- 
mous. .  .  No  question  is  raised  that  is  not  necessarily  determined  by  the 
YoL.  II — 36 


1434      Bradbury's  Lansing's  forms  and  practice. 

When  Refused. 

pi\blic  convenience,  under  §  59  of  the  Railroad  Law,  for  their 
determination  was  judicial.  People  ex  rel.  Steward  v.  State 
R.  R.  Commrs.,  160  N.  Y.  202. 

9.  Publication  of  election  notices. — ^To  review  a  deter- 
mination of  the  police  commissioners  of  New  York  City,  desig- 
nating certain  newspapers  for  the  publication  of  election  notices, 
for  they  acted  judicially.  People  ex  rel.  Press  Pub.  Co.  v. 
Mm-tin,  142  N.  Y.  228. 

Art.'  III.   WHEN  REFUSED. ^ 

The  writ,  in  the  following  cases,  has  been  held  not  to  lie: 

1.  Removals  and  dismissals — To  review  the  proceedings 
of  the  mayor  of  a  city  in  arbitrarily  removing  the  relator  from 
the  office  of  school  commissioner,  for,  whether  or  not  the  mayor 
had  the  authority  to  remove,  there  was  no  judicial  determina- 
tion. People  ex  rel.  Howe  v.  Conway,  59  App.  Div.  329;  69 
Supp.  837.  The  action  of  the  board  of  education  of  a  city  in 
removing  the  relator  as  a  school  principal,  for  this  determina- 
tion could  be  adequately  reviewed  by  the  State  commissioner 
of  education.  People  ex  rel.  Walrath  v.  O'Brien,  112  App. 
Div.  97;  97  Supp.  1115;  Consolidated  School  Law,  Title  14; 
L.  1894,  c.  556;  L.  1904,  c.  40.  Of  the  commissioner  of  public 
safety  of  a  city  of  the  second  class  in  dismissing  the  police 
surgeon  of  that  city  from  the  force.  People  ex  rel.  Graveline  v. 
Ham,  59  App.  Div.  314;  69  Supp.  283;  construing  and  holding 
constitutional  Charter  of  Cities  of  the  Second  Class,  §  180;  L. 
1898,  e.  182.  Of  the  school  board  of  a  borough  of  New  York 
City  in  relation  to  the  removal  of  a  janitor,  as  the  janitor  could 
have  been  summarily  removed  on  complaint  of  certain  school 

decieion  of  the  question  of  fact.  While  the  learned  commissioners  may  not 
have  attached  sufficient  importance  to  the  public  convenience  as  compared 
with  the  corporate  inconvenience,  we  cannot  review  their  decision  in  that 
regardf,  but  must  accept  it,  approved  as  it  has  been  unanimously  by  the 
App)ellate  Division,  whether  we  approve  of  it  or  not." 

1  See  also  Articles  in  general,  when  granted  and  how  obtained. 
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officials,  and  the  fact  that  a  trial  was  given  her  did  not  make 
the  action  of  the  board  judicial.  People  ex  rel.  Purcell  v. 
Simonson,  66  App.  Div.  18;  72  Supp^  957.  Or  of  the  com- 
missioner of  buildings  of  a  borough  of  New  York  City  in  re- 
moving an  inspector,  for  the  relator  held  his  position  subject 
to  the  commissioner's  discretion,  and  the  trial  that  was  held 
was  merely  for  the  commissioner's  satisfaction  and  was  not 
reviewable.  People  ex  rel.  Scheel  v.  Guilfoyle,  65  App.  Div. 
498;  72  Supp.  891.  Or  of  the  commissioner  of  correction, 
New  York  City,  in  removing  a  keeper,  for  the  relator  was  not 
a  veteran  of  the  Civil  or  Spanish  War  and  therefore  not 
entitled  to  a  trial,  but  entitled  only  to  have  an  opportunity  to 
explain,  etc.;  and  the  fact  that  he  had  a  trial  meant  only  that 
his  opportunity  to  explain  was  enlarged.  People  ex  rel.  O'Keefe 
V.  Hynes,  101  App.  Div.  453;  91  Supp.  1032;  L.  1899,  c.  370, 
§  21,  as  am'd  by  L.  1902,  c.  270;  Greater  N.  Y.  Charter,  §  1543. 
An  order  made  by  the  commissioner  of  street  cleaning  of  New 
York  City  dismissing  a  member  of  his  force;  for  the  right  to 
the  writ  given  by  the  New  York  Charter,  §  537,  L.  1901,  c.  466, 
was  not  exclusive;  and  the  proceedings  of  removal  were  not 
judicial;  and  mandamus,  it  would  seem,  was  the  proper  remedy. 
People  ex  rel.  Lahey  v.  Woodbury,  112  App.  Div.  79;  98  Supp. 
142.  The  removal  by  the  fire  commissioners  of  a  city  of  an 
engineer  in  the  fire  department,  for,  there  being  no  provision 
for  a  trial,  the  removal  was  not  a  judicial  act.  People  ex  rel. 
Payntar  v.  Gleason,  63  App.  Div.  435;  71  Supp.  700.  The 
decision  of  the  commissioner  of  public  safety  of  a  city  of  the 
second  class  dismissing  a  patrolman  who  was  guilty  of  neglect 
of  duty,  L.  1898,  c.  182,  §  184,  providing  that  such  decision 
should  not  be  subject  to  review,  being  held  constitutional. 
People  ex  rel.  Miller  v.  Peck,'  73  App.  Div.  89;  76  Supp.  328. 
The  action  of  the  commissioner  of  buildings  for  two  boroughs 

1  But  it  seems  that  there  might  be  "a  case  where  the  conduct  of  the 
commissioner  of  public  safety  in  removing  a  policeman  might  be  so  mani- 
festly colorable  and  governed  by  improper  motives  and  unsupported  by 
evidence  that  it  would  be  the  subject  of  review  by  this  court."    Id. 
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of  New  York  City  in  removing  a  messenger,  a  civil  service 
employee,  for  the  messenger  had  notice  and  an  opportunity 
to  explain,  but  was  not  entitled  to  a  trial.  People  ex  rel. 
Kennedy  v.  Brady,  166  N.  Y.  44;  reversing  53  App.  Div.  279; 
65  Supp.  844;  rearg.  denied  without  opinion,  166  N.  Y.  631. 

2.  In  the  national  guard. — It  would  seem  that  in  the  time 
of  war  certiorari  probably  would  not  issue  to  review  the  find- 
ings of  a  tribunal  exercising  judicial  functions  in  the  militia. 
People  ex  rel.  Smith  v.  Hoffman,  166  N.  Y.  462. 

3.  Tax  assessments. — Several  owners  cannot  join  in  one 
petition  to  review,  as  to  separate  parcels,  under  L.  1896,  c.  908, 
§  250,  unless  the  different  parcels  are  so  situated  as  to  each 
other,  that  a  determination  as  to  one  would  necessarily  be  an 
adjudication  as  to  all.  People  ex  rel.  Washington  Bldg.  Co.  v. 
Feitner,  163  N.  Y.  384;  People  ex  rel.  Litchfield  v.  O'Donnel,  113 
App.  Div.  713;  99  Supp.  436. 

Void  assessment. — Certiorari  does  not  lie  to  correct  a  void 
assessment.  People  ex  rel.  Chambers  v.  Wells,  110  App.  Div. 
336;  97  Supp.  333.    (See  also  cases  cited  under  how  obtained.) 

4.  Audits. — ^To  review  the  proceedings  of  a  board  of  town 
auditors  in  disallowing  the  relator's  claim,  because  served  after 
this  board  had  adjourned  sine  die.  People  ex  rel.  Jonas  v. 
Hempstead  Town  Auditors,  49  App.  Div.  4;  63  Supp.  114.  Or 
in  auditing  certain  alleged  illegal  claims  for  highway  labor,  as 
the  relator,  the  commissioner  of  highways,  had  no  interest  in 
the  claims,  and  as  the  matter  had  passed  from  the  jurisdiction 
of  the  board.  People  ex  rel.  Cole  v.  Cross,  87  App.  Div.  56; 
83  Supp.  1083.  Or  in  rejecting  a  claim,  where,  on  the  second 
day  of  a  month,  the  auditors  rejected  this  claim,  on  the  eleventh 
day  the  writ  was  issued,  and  on  the  twenty-first  day  they 
voted  to  reconsider  the  matter;  for  the  court  held  that  it  could 
not  review  the  proceedings  taken  on  the  second  day  because 
they  presented  a  moot  question,  and  it  could  not  consider  the 
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subsequent  proceedings  because  taken  after  the  issuance  of 
the  writ.    Matter  of  Weeks,  97  App.  Div.  131;  89  Supp.  826. 

6.  Change  of  grade  awards — ^To  review  the  action  of  the 
board  of  assessors,  and  the  board  of  revision  of  assessments, 
of  New  York  City,  in  rejecting  a  claim  for  damages  by  reason 
of  the  change  of  the  grade  of  a  street,  for  the  decision  of  the 
board  of  revision  is  final.  People  ex  rel.  Rothschild  v.  Muh,  101 
App.  Div.  423;  92  Supp.  22;  aff'd  without  opinion,  183  N.  Y. 
540.  Or  an  award  of  damages,  on  the  relation  of  the  recipient 
of  the  amount  allowed,  for  certiorari  did  not  lie,  the  enactment 
under  which  the  award  was  made  being  permissive,  not  man- 
datory, and  the  award  being  in  the  nature  of  a  gratuity  to  the 
property  owner.  People  ex  rel.  Stephens  v.  Phillips,  88  App. 
Div.  560;  85  Supp.  200. 

6.  Grants  of  land  under  water. — ^To  review  the  decision 
of  the  commissioners  of  the  Land  Office  in  denying  the  relator's 
application  for  a  grant  of  lands  under  water,  as  there  was  no 
judicial  determination  of  any  question  by  the  commissioners, 
who  merely  declined,  in  the  exercise  of  discretion,  to  grant  the 
application.  People  ex  rel.  Tracy  v.  Woodruff,  54  App.  Div. 
1;  66  Supp.  209;  aff'd  without  opinion,  166  N.  Y.  597.  Or 
their  proceedings  relating  to  the  granting  of  an  application  for 
land  under  water,  for  the  rights  of  the  parties  were  not  finally 
determined.  People  ex  rel.  Oyster  Bay  v.  Woodruff,  64  App. 
Div.  239;  71  Supp.  1044. 

7.  Legislative  acts — ^To  review  the  proceedings  of  super- 
visors in  adopting  a  resolution  providing  for  the  repair  of 
certain  public  highways,  for  their  act  was  purely  legislative.^ 

iThe  opinion  in  this  case  says:  "Legislative  power  was  devolved  upon 
them  [the  supervisors]  under  the  constitution  by  the  legislature,  and  the 
act  was  as  purely  legislative  as  if  it  had  been  passed  by  the  legislature 
itself.  If  this  action  by  the  supervisors  can  be  reviewed  by  certiorari, 
then  every  act  and  resolution  of  the  board  of  supervisors,  every  ordinance 
of  a  city  board  of  aldermen,  every  ordinance  and  resolution  of  a  village 
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People  ex  rel.  Jamaica  Trustees  v.  Qiiems  Supervisors,  131 
N.  Y.  468.  Or  in  establishing  a  fire  district,  for  their  action 
was  legislative.  People  ex  rel.  O'Connor  v.  Queens  Supervisors, 
153  N.  Y.  370. 

8.  Civil  service  classifications. — ^To  review  the  proceed- 
ings of  the  civil  service  commission  of  a  city  in  classifying  the 
position  of  battalion  chief  in  the  fire  department  of  that  city 
in  the  competitive  class,  for  mandamus  was,  if  any,  the  proper 
remedy.^  People  ex  rel.  Schau  v.  McWilliams,  185  N.  Y.  92. 
The  proceedings  of  the  State  and  the  New  York  City  civil 
service  commissioners  in  relation  to  classifying  a  new  position 
in  the  health  department  of  New  York  City,  as  this  duty  was 
administrative.  People  ex  rel.  Mack  v.  Burt,  65  App.  Div. 
157;  72  Supp.  567;  aff'd  without  opinion,  170  N.  Y.  620. 

9.  Miscellaneous  official  acts.— To  review  the  proceed- 
ings taken  by  a  special  deputy  commissioner  of  excise  and  the 
superintendent  of  buildings,  both  in  a  borough  of  New  York 
City,  in  relation  to  the  revocation  of  a  liquor  tax  certificate; 
for  their  acts  were  purely  administrative  and  not  judicial  in 
nature.  Matter  of  Leverant,  110  App.  Div.  371;  97  Supp.  272. 
The  acts  of  the  board  of  estimate.  New  York  City,  in  providing 
for  a  bridge  approach,  as  discretion  was  vested  in  the  board  by 
statute,  without  prescribing  the  manner  of  exercising  that 
discretion.  People  ex  rel.  Hagerty  v.  McClellan,  107  App. 
Div.  272;  94  Supp.  1107.  Of  the  New  York  City  department 
of  parks,  in  consenting  to  the  construction  of  an  elevated 
bridge  across  the  Harlem  River;  for  if  the  department  had  the 
power  to  give  this  consent,  it  acted  as  a  public  agent,  in  the 

board  of  trustees,  and  generally  all  the  acts  of  public  officers  involving,  the 
exercise  of  some  discretion,  could  be  reviewed  in  the  same  way;  and  thus 
there  would  be  a  wide  departure  from  the  practice  and  procedure  which 
have  always  prevailed  in  this  State,  and  much  embarrassment  might  attend 
the  discharge  of  legislative,  executive  and  administrative  functions  by 
public  officers,  local  boards  and  State  departments." 
1  See  note  1  to  p.  1338. 
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exercise  of  a  delegated  governmental  power.  People  ex  rel. 
Second  Ave.  R.  Co.  v.  Bd.  of  C'ommrs.,  97  N.  Y.  37,  43.  The 
determination  of  the  police  commissioner  of  New  York  City 
in  refusing  an  application  for  a  theatrical  license,  the  power 
vested  in  the  commissioner  being  discretionary.  Matter  of 
Armstrong  v.  Murphy,  No.  2,  65  App.  Div.  126;  72  Supp.  745. 
The  proceedings  of  the  board  of  examination  of  the  department 
of  education  of  New  York  City,  for  the  exercise  of  their  judg- 
ment was  discretionary  and  not  judicial.  Matter  of  Walker  v. 
Maxwell,'^  68  App.  Div.  196;  74  Supp.  94.  Of  the  city  officials 
composing  that  city's  board  of  contract  and  apportionment 
in  annulUng  a  contract  for  violation  of  the  labor  law,  as  the 
board  could  not  by  its  own  action  conclude  the  contractor  as 
to  the  fact  of  violation.  People  ex  rel.  Dumary  v.  Van  Alstyrm, 
53  App.  Div.  1;  65  Supp.  451.  Of  the  Secretary  of  State  in 
fiUng  a  certificate  of  incorporation  of  a  company  having  a  name 
similar  to  the  relator's,  for  the  aggrieved  corporation  could 
have  relief  in  equity.  People  ex  rel.  Columbia  Chem.  Co.  V. 
O'Brien,  101  App.  Div.  296;  91  Supp.  649.  Of  the  board  of 
health  of  a  town  in  imposing  a  fine  on  the  relator,  for  the  re- 
lator had  no  sufficient  notice  of  the  hearing  at  which  he  was 
fined,  and  could  make  a  contest  in  any  attempt  to  enforce 
payment  of  the  fine.  People  ex  rel.  Greenleaf  v.  Fayette  Bd. 
of  Health,  83  App.  Div.  571 ;  82  Supp.  21.  Of  the  election  board 
of  a  town  in  receiving  votes  and  announcing  the  result;  such 
action  was  not  judicial.  People  ex  rel.  Van  Sickle  V.  Austin, 
20  App.  Div.  1 ;  46  Supp.  526.  The  action  of  the  department 
of  health  of  New  York  City  in  preventing  the  relator  from 
carrying  on  the  business  of  selling  milk  therein,  for  the  depart- 


1  "If  the  principle  contended  for  by  the  relator  were  to  pj-evail,"  it  seems, 
there  is  "no  reason  why  it  should  not  be  applied  to  pupils  seeking  pfottio- 
tion  from  grade  to  grade  in  the  public  schools,  to  applicants  for  examination 
by  the  civil  service  commission  for  appointment  to  public  office,  or  In  the 
national  service  to  candidates  for  admission  to  the  military  academy  at 
West  Point  or  the  naval  academy  at  Annapolis.  Such  a  rule  would  occa- 
sion endless  confusion  and  impair  the  public  service."     Id. 
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merit's  summary  determination  was  not  a  judicial  one.^  People 
ex.  rel.  Lodes  v.  iV.  Y.  City  Dept.  of  Health,  51  Misc.  190;  100 
Supp.  788.  The  proceedings  of  town  commissioners,  under  L. 
1868,  c.  811,  as  am'd  by  L.  1869,  c.  241,  in  bonding  certain 
towns  in  aid  of  a  railroad,  for  their  acts  were  ministerial. 
People  ex  rel..  Corwin  v.  Walter,  68  N.  Y.  403.  Or  the  juris- 
dictioii  of  town  assessors,  under  the  same  statute,  where  the 
writ  was  sued  out  after  the  bonds  had  been  issued  and  an  in- 
stallment of  interest  had  been  paid.    Id. 


AkT.  IV.  HOW  OBTAINED.^ 

FORMS. 

NO.  .  PAGE. 

811.  Notice  of  application  for  the  writ 1451. 

812.  Petition  for  the  writ. .  .' 1452. 

813.  Same.     Pohceman  dismissed 1453. 

814.  Same.     Another  form 1455. 

815.  Same.     Action  of  village  trustees  in  levying  assessments  for 

sewer 1456. 

816.  Petition  for  the  writ,  summarized.     Determination  of  a  national 

.  ,   guard  board  of  examination 1458. 

817.  Order  allowing  intervention 1460. 

818.  Petition  for  review  of  tax  assessment 1461. 

819.  '  Petition,  tax  case,  another  form 1464. 

,    1.  Statutory  or  common  law.— The  writ  can  be  issued  in 
one  of  the  following  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

■  1  The  relator,  it  seems,  might  have  a,  remedy  as  against  an  individual 
who  interfered  with  a  lawful  business;  or  mandamus  might  lie  to  compel 
the  board  to  issue  a  permit.     Id. 

2  See  also  Article  in  general. 

Where  the  right  to  the  writ  is  expressly  conferred  by  a  statute,  the  Code 
provisions  relating  to  certiorari  do  not  affect  any  provisions  of  that  statute, 
regarding  the  writ.     Code  Civ.  Pro.  §  2147. 

The  provisions,  of  the  Code  with  respect  to  certiorari  to  review  are  not 
applicable  to  thefwrit  when  brought  to  review  a  determination  made  in 
any  criminal  matter,  except  a  criminal  contempt  of  court.     Id.  §  2148. 
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2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power 
of  the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 
Code  Civ.  Pro.  §  2120. 

Code  provisions  applicable. — ^The  Codp  provisions  (§§  1991- 
2007),  applicable  generally  to  State  writs,  apply  to  certiorari 
to  review.^ 

The  writ  under  the  Code  is  secured  by  filing  a  petition  upon 
which  an  order  issues  for  the  writ,  and  upon  this  order  the  writ 
itself  is  issued  by  the  clerk.  The  writ  reqmres  a  return  to  be 
made  and  filed  with  the  clerk  of  the  court.  §  2134.  If  the 
return  is  incomplete,  a  further  return  may  be  required  on  mo- 
tion. When  the  return  is  complete  the  papers  are  printed  and 
certified  (or  stipulated)  and  printed  copies  are  filed  with  the 
appellate  division  in  much  the  same  manner  that  papers  are 
there  filed  on  an  appeal  from  an  order.  The  matter  is  then 
heard  in  the  appellate  division  as  an  enumerated  motion.  Rule 
38,  Gen.  Rules  of  Prac.  On  papers  furnished  by  the  moving 
party.  Rule  41,  Id.  Which  must  be  printed  copies  of  the 
originals.  Rule  43,  Id.  On  this  hearing  the  return  is  con- 
clusively presumed  to  be  true  as  to  all  matters  which  deny 
statements  contained  in  the  petition  or  new  matter  set  up 
therein.  People  ex  rel.  Miller  v.  Wurster,  149  N.  Y.  549;  People 
ex  rel.  Lester  v.  Eno,  176  N.  Y.  513. 

The  time  within  which  such  a  writ  can  be  sued  out  is  pre- 
scribed by  Code  Civ.  Pro.  §  2125,  and  it  must  be  served  within 
four  calendar  months  after  the  determination  to  be  reviewed 
becomes  final  and  the  cause  must  he  heard  at  a  term  of  the  appel- 
late division  ^  of  the  Supreme  Court  held  within  the  judicial 

1  Certain  of  these  sections  are  quoted  or  discussed  under  habeas  corpus 
TO  BRING  UP  A  PERSON  TO  TESTIFY,  ante,  pp.  1241  et  seq. 

2  This  was  a  new  statutory  provision  enacted  in  the  second  half  of  the 
present  Code  in  1880.  Prior  to  that  time  the  proceedings  on  the  writ  could 
be  heard  at  special  term.  People  v.  Nichols,  79  N.  Y.  582;  rev'g  18  Hun, 
530  The  subject  had  theretofore  been  subject  to  varying  court  rules  which 
were  nullified  by  Code  Civ.  Pro.  §  2138.  Tax  cases  are  still  heard  at  special 
term. 
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department  embracing  the  county  where  the  writ  was  return- 
able.   Code  Civ.  Pro.  §  2138. 

2.  Petition. — ^The  practice  now  most  frequently  employed 
is  to  obtain  the  writ  by  a  verified  petition,  although  an  affi- 
davit embodying  a  prayer  for  the  writ  is  sometimes  used.  Code 
Civ.  Pro.  §  2127.  The  petition  must  show  upon  its  face  the 
injury  or  error  complained  of,  and  no  error  will  be  considered 
which  is  not  specifically  set  out  in  such  petition.  People  ex  rel. 
McCollum  V.  Scannell,  56  App.  Div.  51;  67  Supp.  433.  But 
a  contention  that  the  writ  should  be  dismissed  because  the 
relator  did  not  allege  in  his  petition  the  invalidity  of  a  claim 
not  made  until  two  years  after  the  petition  was  filed,  and 
which  had  no  connection  with  the  act  charged  against  him 
as  the  reason  for  taking  his  position  from  him,  was  held  not 
to  merit  serious  consideration.  People  ex  rel.  Orogan  v.  York, 
166  N.  Y.  582. 

Insufficiency  of  petition  waived. — ^The  petition  for  the  writ 
against  assessors  did  not  specify  each  parcel  of  the  petitioner's 
land  separately;  the  assessors  made  a  return  to  the  writ; 
Held,  that  the  insufficiency  of  the  petition  was  waived.  Mat- 
ter of  City  of  N.  Y.  v.  Sloat,  116  App.  Div.  815.  The  motion 
to  quash  should  have  been  made  before  the  return.    Id. 

3.  Amending  the  petition. i— Where,  on  certiorari,  after 
the  return  the  relator  moved  to  amend  the  petition  because  of 
information  obtained  subsequent  to  making  it,  the  court 
allowed  the  amendment,  although  giving  the  defendants  the 
right  to  file  a  new  return;  the  defendants  contended  that  the 
motion  to  amend  should  be  denied  for  laches  because  not  made 
until  over  five  months  from  the  date  of  the  return,  but  the  court 
held  that  this  was  not  laches  under  the  circumstances.     People 


1  The  form  of  an  order  permitting  an  amendment  to  a  petition  for  a  writ 
of  certiorari  is  given  at  p.  212,  Vol.  I. 
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ex  rel.  N.  Y.  C,  etc.,  R.  Co.  v.  Feitner,  58  App.  Div.  343;  68 
Supp.  1058. 

4.  Attorneys  may  make  the  application  ;  their  authority 
to  act  for  the  relators  will  be  presumed.  Matter  of  Belmont, 
40  Misc.  133;  81  Supp.  280;  aff'd  on  opinion  below,  83  App. 
Div.  643;  82  Supp.  1110. 

5.  Notice — Under  Code  Civ.  Pro.  §  2128  ^  the  court  was 
authorized  to  grant  the  writ  either  with  or  without  notice,  in 
its  discretion  "Until  provision  is  made,  in  the  general  rules 
of  practice,  for  requiring,  or  dispensing  with  notice  of  the 
application  for  the  writ."  By  the  rules  subsequently  adopted 
all  motions  must  be  on  notice,  unless  by  order  of  the  court  or 
by  statute  notice  is  dispensed  with.  Rule  37,  Gen.  Rules  of 
Prac.  The  writ  may  be  granted  without  notice  if  the  court 
so  orders.  People  ex  rel.  Ulster  &  Del.  R.  Co.  v.  Smith,  24 
Hun,  66. 

6.  Bars  to  the  issuance  of  the  writ — "Except  as  other- 
wise expressly  prescribed  by  a  statute,  a  writ  of  certiorari 
cannot  be  issued,  in  either  of  the  following  cases: 

"1.  To  review  a  determination,  which  does  not  finally  de- 
termine the  rights  of  the  parties,  with  respect  to  the  matter 
to  be  reviewed. 

"2.  Where  the  determination  can  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

1  "  §  2128.  Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  application  for  the  writ,  the 
court,  to  which  the  application  for  the  writ  is  made,  may,  in  its  discretion, 
require  or  dispense  with  notice.  A  notice,  when  it  is  necessary,  must  be 
served,  with  copies  of  the  papers  upon  which  the  application  is  to  be  made, 
upon  the  body  or  officer,  whose  determination  is  to  be  reviewed,  or  upon 
such  other  person  as  the  court  directs,  as  prescribed  in  this  article  for  the 
service  of  a  writ  of  certiorari.  The  service  must  be  made,  at  least  eight 
days  before  the  application,  unless  the  court,  by  an  order  to  show  cause, 
prescribes  a  shorter  time.  Where  notice  is  given,  the  person  served  may 
produce  affidavits  or  other  written  proofs,  upon  the  merits,  in  opposition 
to  the  application." 
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"3.  Where  the  body  or  officer,  making  the  determination, 
is  expressly  authorized,  by  statute,  to  rehear  the  matter,  upon 
the  relator's  application;  unless  the  determination  to  be  re- 
viewed was  made  upon  a  rehearing,  or  the  time  within  which 
the  relator  can  procure  a  rehearing  has  elapsed."  Code  Civ.' 
Pro.  §  2122.  "  A  writ  of  certiorari  cannot  be  issued,  to  review 
a  determination,  made,  after  this  article  takes  effect,  in  a  civil 
action  or  special  proceeding,  by  a  court  of  record,  or  a  judge  of 
a  court  of  record."     Code  Civ.  Pro.  §  2121. 

7.  Four  months'  limitation. — ^The  writ  must  be  granted 
and  served  within  four  months  after  the  determination  to  be 
reviewed  becomes  final,  upon  the  relator  or  the  person  he 
represents.  Code  Civ.  Pro.  §  2125.  But  the  appellate  division 
may  grant  the  writ  at  any  time  within  twenty  months,  where 
the  relator  or  the  person  whom  he  represents  was,  at  the  time 
the  determination  became  final,  an  infant,  or  insane,  or  im- 
prisoned on  a  criminal  charge  or  in  execution  upon  conviction 
of  a  criminal  offense  for  a  term  less  than  for  life.  Id.  §  2126. 
The  four  months  do  not  begin  to  run  at  the  time  of  a  mental 
determination  by  an  official  to  dismiss  an  employee,  but  at 
the  time  the  employee  receives  notice  of  dismissal.  People 
ex  rel.  Lahey  v.  Woodbury,  102  App.  Div.  333;  92  Supp.  444. 
Although  an  application  for  a  writ  of  certiorari  was  not  heard 
until  after  four  months  had  elapsed  since  the  determination 
sought  to  be  reviewed,  the  notice  of  motion  was  served  within 
four  months;  the  objection  was  not  made  by  the  defendant 
until  the  appeal  at  the  Appelate  Division;  Held,  that  it  was 
too  late  to  raise  the  question  then  for  the  first  time.  People 
ex  rel.  O'Shea  v.  Lantry,  44  App.  Div.  392;  60  Supp.  1009. 

8.  Academic  question — Because  of  the  pubhc  importance 
of  the  questions  involved,  the  court  reviewed  the  determina- 
tion of  the  police  commissioners  of  New  York  City,  designat- 
ing certain  newspapers  for  the  publication  of  election  notices, 
although  the  time  had  long  passed  when  any  decision  could 
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have    any    "practical,    efRcient    operation."     People    ex    rel. 
Press  Pub.  Co.  v.  Martin,  142  N.  Y.  228. 

9.  By  whom  application  made. — "An  application  for  the 
writ  must  be  made  by,  or  in  behalf  of,  a  person  aggrieved  by 
the  determination  to  be  reviewed;  must  be  founded  upon 
affidavit,  or  a  verified  petition,  which  may  be  accompanied  by 
other  written  proof;  and  must  show  a  proper  case  for  the  issu- 
ing of  the  writ.  It  can  be  granted  only  at  a  term  of  the  Ap- 
pellate Division  of  the  Supreme  Court  or  at  Special  Term; 
and  the  grantiiig  or  refusal  thereof  is  discretionary  with  the 
court."     Code  Civ.  Pro.  §  2127. 

10.  By  what  court  issued. — The  writ  can  be  issued  only 
out  of  the  Supreme  Court,  except  where  another  court  is  ex- 
pressly authorized  by  statute  to  issue  it.  Code  Civ.  Pro- 
§  2123.  An  application  for  the  writ  may  be  made,  in  the 
First  Judicial  District,  to  a  judge  at  chambers,  but  it  is  never- 
theless the  act  of  the  court  and  it  should  be  entered  in  the 
minutes  of  the  clerk.  The  failure  to  make  such  entry,  how- 
ever, will  not  invalidate  the  writ.  People  ex  rel.  Grout  v. 
Stillings,  76  App.  Div.  143;  78  Supp.  942. 

11.  Intei'Yention  may  be  allowed,  in  the  discretion  of  the 
court.  Code  Civ.  Pro.  §  2137.^  The  Supreme  Court  has 
power  to  allow  a  city,  on  its  application,  after  the  issuance  of 
a  writ  of  certiorari  [on  the  relation  of  a  corporation  owning 
property  in  that  city]  and  service  thereof  upon  the  State  tax 
commissioners,  and  after  the  service  of  a  return  thereto,  to 

1  This  section  reads  as  follows:  "  §  2137.  Upon  the  application  of  a  person, 
specially  and  beneficially  interested  in  upholding  the  determination  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  a  party  defendant 
in  the  special  proceedings,  upon  such  terms  as  justice  requires.  And  a  term 
of  the  Appellate  Division  of  the  Supreme  Court,  at  which  the  cause  is  noticed 
for  hearing,  and  is  placed  upon  the  calendar,  may,  in  a  proper  case,  direct 
that  notice 'of  the  pendency  of  the  special  proceeding  be  given  to  any  person 
in  such  a  manner  as  it  thinks  proper;  and  may  suspend  the  hearing  until 
notice  is  given  accordingly. 
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intervene  as  a  party  defendant.  People  ex  rel.  Rochester  By. 
&  Light  Co.  v.  Steams,  185  N.  Y.  611.  But  in  certiorari  pro- 
ceedings, to  review  the  valuation  placed  upon  the  relator's 
special  franchise  by  the  State  board  of  tax  commissioners,  the 
Supreme  Court  has  not  the  power,  after  the  filing  of  a  return 
by  the  State  board  and  the  trial  of  the  issue  raised  by  such 
return  and  before  final  decision  thereon,  to  amend  the  order 
directing  the  writ  so  as  to  direct  that  it  should  run  to  the 
board  of  assessors  in  the  city  in  which  the  relator's  property 
was  located,  upon  their  application,  as  well  as  to  the  State 
board.  People  ex  rel.  Rochester  Tel.  Co.  v.  Priest,  181  N.  Y. 
300.  The  fact  that  New  York  City  is  beneficially  interested 
in  upholding  an  application  to  be  reviewed  by  certiorari  and 
may  be  admitted  as  a  defendant  imder  Code  Civ.  Pro.  §  2137 
does  not  make  the  city  a  necessary  party.  Matter  of  Belmont, 
40  Misc.  133;  81  Supp.  280;  aff'd  on  opinion  below,  83  App. 
Div.  643;  82  Supp.  1110. 

13.  Practice  in  proceedings  to  review  tax  assessments. 

— ^There  are  four  different  statutory  proceedings  authorizing 
the  review  by  the  courts  of  certiorari  for  assessments  made  by 
the  various  tax  commissioners. 

1.  The  proceeding  for  which  elaborate  provision  is  made  by 
§§  250  et  seq.  of  the  Tax  Law. 

2.  The  provisions  of  the  New  York  City  Charter,  §  906  as 
governed  in  some  particulars  by  the  general  provisions  of  the 
Tax  Law.  ■ 

3.  Revisions  of  the  acts  of  the  State  Comptroller  in  assessing 
what  is  known  as  the  franchise  tax  against  corporations  gener- 
ally under  §  196  of  the  Tax  Law,  and 

4.  Reviewing  the  assessments  on  special  franchises  by  the 
State  tax  commissioners  under  §  45  of  the  Tax  Law,  as  amended 
by  L.  1899,  c.  712  and  amended  by  L.  1900,  c.  254. 

13.  Proceeding  under  §§  250  et  seq.  of  the  tax  law. — 

Certiorari  in  tax  proceedings  is  not  necessarily  a  proceeding  to 
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review  merely,  and  where  an  application  has  been  made  to  the 
tax  commissioners  for  a  reduction  of  an  assessment  and  the 
commissioners  have  acted  thereon  adversely  to  the  application, 
either  in  whole  or  in  part,  the  person  or  corporation  aggrieved 
thereby  becomes  entitled  to  sue  out  a  writ  of  certiorari  for  the 
review  thereof,  and  the  relator  becomes  entitled  to  a  rehearing 
of  the  appHcation.  He  may  produce  and  give  before  the  court 
all  the  evidence  which  was  laid  before  the  commissioner  and 
such  further  evidence  as  the  relator  chooses  to  produce  bearing 
upon  the  material  issues  raised  by  the  petition  and  return. 
This  is  so  even  though  the  relator  has  appeared  and  presented 
to  the  commissioners  a  complete  case  covering  the  whole  sub- 
ject-matter. People  ex  rel.  Bibb  Mfg.  Co.  v.  Wells,  84  App.  Div. 
330;  82  Supp.  566;  People  ex  rel.  Citizens'  Lighting  Co.  v.  Feit- 
ner,  81  App.  Div.  118;  81  Supp.  73.  It  possesses  all  the  requi- 
sites of  the  common-law  writ  and  the  special  proceeding  under 
the  Code,  and  in  addition  thereto  authorizes  a  rehearing  on  the 
question  at  issue  and  the  introduction  of  additional  proofs 
bearing  thereon.  People  ex  rel.  Manhattan  Ry.  Co.  v.  Barker, 
152  N.  Y.  417;  People  ex  rel.  23d  Street  Ry.  Co.  v.  Feitner,  92 
App.  Div.  518;  87  Supp.  304;  People  ex  rel.  Knickerbocker  Safe 
D.  Co.  V.  Wells,  99  App.  Div.  455.  This  special  statutory  writ 
differs  from  the  common-law  writ  and  also  from  the  special 
proceeding  imder  the  Code  in  that  it  permits  a  redetermination 
of  all  questions  of  fact  upon  evidence  taken  in  part  at  least,  by 
the  special  term  or  under  its  direction.  People  ex  rel.  Man- 
hattan R.  Co.  V.  Barker,  152  N.  Y.  417.  Therefore  what  is  called 
a  review  may  thus  become  a  proceeding  in  the  nature  of  a  new 
trial.  Id.  The  petition  is  regarded  as  the  complaint,  the  re- 
turn as  the  answer  and  in  deciding  the  issues  joined  thereby 
the  court  may  call  witnesses  to  its  aid  and  their  testimony  be- 
comes a  part  of  the  proceeeding  upon  which  the  determination 
of  the  court  is  to  be  made.  That  determination  is  a  revalua- 
tion, and  it  may  be  a  different  valuation,  of  the  property  as- 
sessed.   Id.    Matter  of  Cathedral  of  Incarnation,  91  App.  Div. 
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543;  86  Supp.  900;  Matter  of  First  Nat.  Bank  of  Ossining,  182 
N.  Y.  460.  Such  a  proceeding,  however,  is  not  an  appeal  to 
the  discretion  of  the  court  as  on  a  motion  for  a  new  trial.  People 
ex  rel.  Thomson  v.  Feitner,  168  N.  Y.  441. 

The  return  in  a  proceeding  to  review  a  tax  assessment  is  not 
conclusive,  but  takes  the  place  merely  of  a  pleading  in  an  ordi- 
nary civil  action.  People  ex  rel.  Citizens'  Lighting  Co.  v.  Feit- 
ner, 81  App.  Div.  118;  81  Supp.  73;  People  ex  rel.  Manhattan 
R.  Co.,  V.  Barker,  152  N.  Y.  417;  People  ex  rel.  Thomson  v.  Feit- 
ner, 168  N.  Y.  441.  The  statement  to  the  contrary  in  People 
ex  rel.  Rochester  Lighting  Co.  v.  Feitner,  65  App.  Div.  226,  seems 
to  be  an  inadvertence.  In  this  respect  certiorari  to  review  tax 
assessment  rests  upon  principles  exactly  contrary  to  proceed- 
ings under  the  common  law  or  under  the  Code  in  which  the 
return  is  conclusively  presumed  to  be  true.  People  ex  rel. 
Miller  v.  Wurster,  149  N.  Y.  549;  People  ex  rel.  Lester  v.  Eno, 
176  N.  Y.  513,  518. 

The  procedure  after  issue  joined. — The  new  trial  is  had  upon 
the  issues  raised  by  the  pleadings  in  the  court  below.  In  like 
manner  the  issue  in  this  proceeding  must  be  raised  by  the  appli- 
cation which  is  made  to  the  commissioners  for  a  revision  of  the 
assessment,  and  unless  that  shows  matter  which  may  be  the 
subject  of  grievance,  nothing  will  be  brought  up  by  the  petition, 
however  full  and  complete  it  may  be.  The  fundamental  state- 
ment is  the  application,  and  without  it  nothing  is  presented 
upon  which  the  court  can  act.  People  ex  rel.  Citizens'  Lighting 
Co.  V.  Feitner,  81  App.  Div.  118;  81  Supp.  73.  But  while  the 
petition  originally  presented  to  the  commissioners  for  a ,  re- 
vision is  the  foundation  of  the  proceeding,  nevertheless  the 
petitioner  is  not  entirely  concluded  by  the  statements  therein 
contained,  but  should  be  allowed  to  present  evidence  as  in 
other  cases  where  a  new  trial  is  granted,  and  the  court  should 
determine  the  matter  upon  the  evidence  as  thus  presented. 
People  ex  rel.  Bibb  Mfg.  Co.  v.  Wells,  84  App.  Div.  330;  82 
Supp.  564.    Also  where  an  assessment  on  personal  property 
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is  void  because  the  person  assessed  is  a  non-resident,  it  is  not 
necessary  that  he  should  have  appeared  before  the  Tax  Com- 
missioners and  asked  for  a  revision  of  the  assessment,  in  order 
to  review  the  determination  of  the  assessors  by  certiorari. 
Peo'ple  ex  rel.  Strong  v.  O'Donnel,  47  Misc.  226;  95  Supp.  889. 
If  an  entire  assessment  is  void  because  the  commissioners  who 
levy  it  are  not  ofhcers  either  de  jure  or  de  facto,  certiorari  will 
not  lie  to  review  it.  People  ex  rel.  D.  &  H.  C.  Co.  v.  Parker, 
117  N.  Y.  86.  But  if  the  assessment  of  personal  property  is 
void  because  of  the  non-residence  of  the  person  assessed  cer- 
tiorari will  lie.  People  ex  rel.  Strong  v.  O'Donnel,  47  Misc.  226; 
95  Supp.  889;  People  ex  rel.  Rendrock  Powder  Co.  v.  Feitner, 
41  App.  Div.  544;  58  Supp.  648;  Dale  v.  City  of  N.  Y .,  71  App. 
Div.  227;  75  Supp.  576.  Or  if  the  person  assessed  is  a  resident 
of  the  State  but  not  of  the  tax  district  when  the  assessment  is 
made.    Id. 

Where  there  is  no  question  of  fact  raised  by  the  return,  a  mere 
denial  therein  that  the  assessment  was  erroneous  by  reason  of 
overvaluation,  or  was  illegal  in  that  it  was  ixiade  at  a  higher 
proportionate  value  than  other  real  and  personal  property  on 
the  same  roll,  or  that  the  same  was  upon  any  of  the  grounds 
illegal,  erroneous  or  void,  does  not  raise  an  issue  as  to  which 
new  evidence  must  be  introduced-,  as  these  denials  are  mere 
conclusions  which  do  not  raise  a  question  of  fact,  and  the  court 
may  make  an  order  without  the  introduction  of  further  evi- 
dence. People  ex  rel.  Bhumgara  Co.  v.  Wells,  93  App.  Div.  212; 
87  Supp.  545. 

14.  Under  the  New  York  City  charter  (§906)  upon 
petition  for  certiorari  to  review  the  assessment  upon  real  prop- 
erty the  court  at  special  term  has  power  to  appoint  a  referee 
to  take  proof  of  taxable  value.  People  ex  rel.  Thomson  v.  Feit- 
ner 168  N.  Y.  441.  The  proceeding  is  the  same  as  \mder  the 
Tax  Law  except  where  the  Charter  differs  from  the  former 
statute  in  which  case  the  Charter  prevails.  Id. 
Vol.  11—37 
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The  time  for  bringing  certiorari  to  review  a  tax  levied  in  New 
York' City  is  governed  by  the  Charter  (§  906)  not  by  the  Code 
of  Civil  Procedure  or  the  Tax  Law.  Dale  v.  City  of  N.  Y.,  71 
App.  Div.  227;  75Supp.  576;  and  cases  cited.  The  proceeding 
must  be  begun  before  the  first  day  of  November  in  the  year  in 
which  the  determination  sought  to  be  reviewed  or  corrected 
has  been  made.  Charter ,  §  906;  People  ex  rel.  Thomson  v. 
Feitner,  168  N.  Y.  441. 

16.  Proceeding  to  review  franchise  tax  of  corpora- 
tions generally  under  Tax  Law,  §  196. — While  the  provi- 
sions of  Tax  Law,  §  196  seem  to  assimilate  this  proceeding  to 
those  under  the  general  provisions  of  the  Tax  Law,  as  a  matter 
of  actual  practice,  the  reported  cases  show  that  proceedings 
of  this  nature  have  been  brought  as  common-law  writs  of  cer- 
tiorari and  after  the  returns  have  been  made  they  have  been 
submitted  directly  to  the  appellate  division  of  the  Supreme 
Court  on  the  petition  and  the  return,  so  there  has  been  no  re- 
examination in  the  courts  of  the  facts  on  which  the  State 
comptroller  acted.  People  ex  rel.  Wiebusch  v.  Roberts,  154  N.  Y. 
101;  People  ex  rel.  Edison  Electric  Co.  v.  Wemple,  69  Hun.  367; 
23  Supp.  661;  People  ex  rel.  Edison  Electric  Illuminating  Co. 
V.  Wemple,  129  N.  Y.  664,  and  many  other  cases  which  might 
be  cited.  The  Court  of  Appeals  has  said  that  the  return  in  such 
a  case  was  conclusive.  People  ex  rel.  Rcebling's  Sons  Co.  v. 
Wemple,  138  N.  Y.  582,  citing  as  authority  People  v.  Fire  Com- 
missioners, 73  N.  Y.  437,  which  was  not  a  tax  case,  and  was 
decided  prior  to  the  first  enactment  which  permitted  a  review 
de  novo  in  the  courts,  of  a  tax  assessment.  A  careful  search 
has  not  disclosed  a  case  where  an  attempt  has  been  made  to 
try  de  novo,  the  question  of  the  validity  of  the  tax  assessed  on 
a  corporation  by  the  comptroller  in  the  manner  pointed  out 
in  People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y.  417; 
People  ex  rel.  Bibb  Mfg.  Co.  v.  Wells,  84  App.  Div.  330;  and 
People  ex  rel.  Citizens'  Lighting  Co.  v.  Feitner,  81  App.  Div. 
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118,  for  reviewing  a  local  assessment.  It  has  been  held,  how- 
ever, that  tax  assessments  by  towns  are  no  longer  to  be  re- 
viewed by  certiorari  under  the  Code  since  the  enactment  of 
the  statute  providing  a  special  writ  in  tax  cases  (L.  1880,  c.  269, 
now  Tax  Law,  §  250  et  seq.) .  People  ex  rel.  Church  of  Holy 
Communion  v.  Assessors  of  Greenburgh,  106  N.  Y.  671.  Further- 
more, the  Charter  of  New  York  City  ( §  906)  is  no  more  specific 
than  §  196  of  the  Tax  Law  as  to  the  procedure,  and  it  is  held 
under  the  Charter  that  there  may  be  a  hearing  de  novo  before 
the  court  or  a  referee.  People  ex  rel.  Thomson  v.  Feitner,  168 
N.  Y.  441. 

Time;  assessment  by  State  comptroller. — The  time  within  which 
an  application  can  be  made  to  review  by  certiorari  a  determi- 
nation by  the  comptroller  is  not  less  than  thirty  days  after  the 
service  by  the  comptroller  of  notice  of  his  determination  made 
on  an  application  to  him  for  revision.    Tax  Law,  §  197. 

16.  Special  franchise  tax. — In  a  review  by  certiorari  of 
an  assessment  for  a  special  franchise  tax  under  L.  1899,  c.  712 
and  L.  1900,  c.  254,  the  writ  of  certiorari  may  be  made  in  an- 
other district  of  the  Supreme  Court,  but  should  be  returnable 
at  the  Albany  Special  Term  and  upon  a  return  being  filed,  the 
court  may  appoint  a  referee  to  hear  the  matter  on  new  evidence, 
using  the  petition  and  the  return  as  pleadings  after  which  the 
matter  again  comes  before  the  Special  Term  for  final  determi- 
nation. People  ex  rel.  N.  Y.  Central  &  H.  R.  Co.  v.  Priest,  169 
N.  Y.  432;  People  ex  rel.  Metropolitan  St.  R.  Co.  v.  State  Board 
of  Tax  Commissioners,  174  N.  Y.  417. 

Form  No.  811. 

Notice  of  Application  for  the  Writ. 
(Code  Civ.  Pro.  §2128.) 

[Title.] 

Sir:  Take  notice,. that  the  plaintiff  will  apply  at  a  [state 
time  and  place]  for  an  order  that  a  writ  of  certiorari  issue, 
directed  to  [state  body  or  officer,  etc.],  commanding  said  [board, 
etc.],  to  [state  substance  of  requirements  of  the  writ],  and  for 
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such  other  or  further  relief  as  may  be  proper;  that  such  ap- 
plication will  be  made  upon  [name  the  papers],  with  copies 
of  which  you  are  herewith  served. 

Dated ,  19—. 

Yours.,  etc., 

A.   M.,   Attorney  for 

[Office  address.] 
To  G.  C,  etc. 


Form  No.  812. 

Petition  for  the  Writ.    General  Form. 

(Code  Civ.  Pro.  §  2127.) 

[Title.] 

To  the  New  York  Supreme  Court: 

The  petition  of  A.  B.,  of ,  respectfully  shows: 

[Here  set  forth  in  detail  the  allegations,  showing  a  proper  case 
for  the  issiuince  of  the  writ.] 

That  no  previous  application  has  been  made  to  this  or  any 
other  court  or  judge  for  the  said  writ  of  certiorari  [if  any  has 
been  made,  set  forth  the  circumstances,  including  the  disposition 
made  of  the  application.] 

Wherefore  your  petitioner  prays  that  a  writ  of  certiorari  may 
issue  out  of  this  court  directed  to  the  [state  officer  or  body,  etc.] 
commanding  him  [or  them]  to  certify  and  return  to  the  clerk 
of  this  court  all  proceedings  had  and  all  action  taken,  in  any 
wise  relating  to  the  said  [state  determination  to  be  reviewed]. 

Dated,  etc. 

A.  B. 
[or  C.  D.,  attorney  for  A.  B. 
Office,  etc.]. 

[Verification  as  in  form  for  pleading.] 


Form  No.  813. 

Petition  for  the  Writ.'    Dismissed  Policeman.^ 

(Code  Civ.  Pro.  §  2127.) 

The  petition  of  T.  A.  H.  D.  respectfully  shows: 

1.  That  the  defendant  G.  is,  and  has  been  since  the  — 


1  Follow  Form  No.  812  for  formal  parts  and  requirements. 

2  From  Matter  of  People  ex  rel.  Dulfer  v.  Greene,  95  App.  Div.  633;  89 
Supp.  1113;  in  which  the  determination  of  dismissal  was  annulled.  The 
relator  presented  an  affidavit  from  his  attorney  and  one  from  the  person 
to  whom  the  relator  was  alleged  to  have  made  the  improper  proposals. 
Both  these  affidavits  corroborated  the  statements  in  the  petition  that  this 
person's  testimony  was  false. 
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day  of ,  19 — ,  the  appointed  and  acting  Police  Com- 
missioner of  the  city  of  New  York;  that  the  defendant  P.  is, 

and  has  been  since  about  the day  of ,  19 — , 

the  appointed  and  acting  Second  Deputy  Police  Commissioner 
of  the  city  of  New  York. 

2.  That  your  petitioner  is  —  years  of  age,  and  a  citizen  of 
the  United  States  and  of  the  State  of  New  York,  and  resides 

at  No. Street,  Borough  of  Brooklyn,  in  said  city. 

That  your  petitioner  has  been  a  member  of  the  police  force  of 

the  city  of  New  York  since  the  day  of  , 

19 — ,  on  which  date  he  was  duly  appointed  to  the  position 
of  patrolman  and  continued  to  occupy  such  position  from  said 

date  down  to  the  day  of  ,  19—,  when  he 

was  wrongfully  and  improperly  dismissed  from  said  force  as 
hereinafter  stated.  That  during  all  of  said  time  petitioner 
was  a  member  of  said  police  force  he  duly  and  properly  served 
as  a  patrolman  thereof,  and  obeyed  and  observed  all  the.  rules 
and  regulations  of  the  department.    That  at  the  time  of  his 

said  dismissal  he  was  attached  to  the precinct  in  said 

city. 

3.  That  on  the  day  of 19— ,_  written 

charges  were  preferred  against  your  petitioner  charging  neg- 
lect of  duty  and  conduct  unbecoming  an  ofhcer  in  that  on  the 

day  of ,  19 — ,  your  petitioner  was  seen  in 

the  company  of  one  I.  K.  and  did  put  his  arm  around  her  and 
make  improper  proposals  to  her. 

4.  That  the  trial  of  your  petitioner  on  said  charges  was  held 
before  the  defendant  A.  R.  P.  as  Second  Deputy  Police  Com- 
missioner on  the day  of ,  19 — . 

5.  That  after  said  trial  and  on  the day  of , 

19_^  the  defendant  G.,  contrary  to  the  evidence,  decided 
that  your  petitioner  was  guilty  of  said  charges  and  thereupon 
dismissed  your  petitioner  from  the  police  force. 

6.  That  the  determination  of  said  charges  and  the  dismissal 
of  your  petitioner  were  wrongful  and  illegal  for  the  following 

reasons: 

1.  Defendant  G.  had  no  jurisdiction  of  the  subject-matter 
of  said  determination. 

2.  The  authority  conferred  in  relation  to  that  subject-matter 
was  not  pursued  in  the  mode  required  by  law,  in  order  to 
authorize  the  making  of  said  determination. 
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3.  In  making  said  determination  various  rules  of  law, 
affecting  the  rights  of  the  parties  hereto,  were  violated  to  the 
prejudice  of  the  relator. 

4.  There  was  no  competent  proof  of  all  the  facts  necessary 
to  be  proved  in  order  to  authorize  the  making  of  said  deter-, 
mination. 

5.  Upon  all  the  evidence  there  was  such  a  preponderance 
against  the  existence  of  any  of  those  facts  that  the  verdict 
of  a  jury  affirming  the  existence  thereof,  rendered  in  an  action 
in  the  Supreme  Court,  triable  by  a  jury,  would  be  set  aside 
by  the  court,  as  against  the  weight  of  evidence. 

7.  That  subsequent  to  said  trial  and  decision  your  peti- 
tioner learned  that  one  I.  K.,  who  was  the  only  witness  called 
on  saiil  trial  who  testified  to  anything  that  would  in  anywise 
tend  to  substantiate  said  charges,  was  willing  to  admit  and' 
make  an  affidavit  that  her  testimony  against  your  petitioner 
was  false  and  untrue,  and  your  petitioner  immediately  caused 
her  affidavit  to  such  facts  to  be  taken.  Said  affidavit  is  hereto 
annexed  and  made  a  part  hereof.  That  said  I.  K.  at  the  time 
of  the  execution  of  said  affidavit  was,  and,  as  your  petitioner 
is  informed  and  verily  believes,  still  is,  confined  in  the  House 

of  the  G.  S.,  in ,  New  York,  upon  a  conviction  on  a 

charge  of  vagrancy  which  arose  subsequent  to  the  time  of 
your  petitioner's  trial  and  dismissal  as  aforesaid. 

8.  Upon  information  and  belief,  that  said  affidavit,  which 
is  hereto  annexed  and  made  a  part  hereof,  and  the  facts  therein 
contained,  were  presented  to  the  defendants,  and  an  applica- 
tion made  thereon  to  them  to  have  said  trial  and  decision 
opened  and  a  new  trial  granted,  which  application  was  re- 
fused. That  the  sources  of  petitioner's  information  and  beUef 
as  to  the  allegations  in  this  paragraph  are  statements  made 
to  him  by  E.  N.,  his  counsel,  which  he  verily  believes  to  be 
true.  That  the  affidavit  of  said  E.  N.  is  hereto  annexed  and 
made  a  part  hereof. 

9.  That  petitioner  was  entitled  on  said  affidavit  of  said 
I.  K.  and  on  said  application  to  have  said  trial  and  decision 
opened  and  a  new  trial  granted  on  said  charges,  and  the  deter- 
mination of  defendants  refusing  to  grant  said  application  was 
erroneous,  wrongful  and  illegal. 

10.  That  there  is  no  power  or  provision  of  statute  whereby 
the  said  determination,  finding  petitioner  guilty  of  said  charges 
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and  dismissing  him  from  said  police  force  and  refusing  peti- 
tioner's application  to  have  said  trial  and  decision  opened  and 
for  a  new  trial,  can  be  adequately  reviewed  by  an  appeal  to 
any  court,  or  to  any  other  body  or  officer,  and  there  is  no 
power  by  statute  for  your  petitioner  to  secure  a  rehearing  of 
said  charges,  as  said  determinations  finally  determine  the 
rights  of  your  petitioner  with  respect  to  the  matter  asked  to 
be  reviewed,  except  as  the  same  may  be  reviewed  by  writs  of 
certiorari  from  this  court. 


Forixi  No.  814. 

Petition  for  the  Writ.i    Dismissed  Policeman.  => 

(Code  Civ.  Pro.  §  2127. ) 

The  petition  of  T.  R.  G.  respectfully  shows  to  this  Honorable 
Court: 

1.  That  your  petitioner  is  a  citizen  of  the  United  States 
and  a  resident  of  the  city  and  coimty  of  New  York. 

2.  That  on  or  about  the  day  of  ,  19—, 

and  for  about  two  years  prior  thereto,  your  petitioner  was  a 
member  of  the  police  force  of  the  police  department  of  the 
city  of  New  York,  to  wit:  a  patrolman  duly  appointed  and 
holding  office  as  such  in  said  department. 

3.  That  on  or  about  the  day  of  ,  19—, 

your  petitioner  was  tried  before  one  of  the  commissioners  of 
the  board  of  police  of  the  poUce  department  of  the  city  of 
New  York,  on  a  charge  of  being  absent  without  leave.  That 
upon  your  petitioner's  said  trial  numerous  witnesses  were 
examined,  but  none  of  them  were  sworn,  nor  was  there  an 
oath  administered  to  any  of  them.  That  as  your  petitioner 
is  informed  by  L.  J.  G.,  his  attorney,  and  verily  believes,  it  is 
most  material,  as  far  as  your  petitioner's  rights  are  concerned, 
to  have  all  of  the  witnesses  called  at  your  petitioner's  said  trial 
sworn,  and  their  testimony  given  under  oath. 

4.  That  although  the  evidence  was  wholly  insufficient  and 
improper  to  convict  your  petitioner  of  said  charge,  and  al- 
though none  of  the  witnesses  were  sworn  at  your  petitioner's 
said  trial,  yet  the  board  of  police  commissioners  of  the  police 
department  of  the  city  of  New  York  did  adjudge  your  peti- 

1  Follow  Form  No.  812  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Grogan  v.  York,  166  N.  Y.  582,  in  which  the  writ 
was  granted  and  upheld.  The  commissioners'  determination  dismissing 
the  policeman  was  annulled. 
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tioner  guilty  of  said  charge,  and  as  a  punishment  therefor  dis- 
missed him  from  said  office  in  said  department,  and  thereby 
terminated  his  connection  therewith.  That  as  your  petitioner 
is  informed  by  his  said  counsel  and  verily  beUeves  such  judg- 
ment of  conviction  was  wholly  unwarranted  and  unsupported 
by  any  legal  evidence,  and  that  the  sentence  of  dismissal  was 
illegal,  irregular  and  contrary-  to  the  rules  and  regulations 
governing  the  police  force  of  the  police  department  of  the  city 
of  New  York,  and  wholly  against  the  weight  of  evidence. 

Wherefore  your  petitioner  prays  that  a  writ  of  certiorari 
may  issue  out  of  this  court  directed  to  the  commissioners  of 
the  police  force  of  the  police  department  of  the  city  of  New 
York,  commanding  them  to  certify  and  return  to  the  clerk 
of  this  court  all  proceedings  had  and  remaining  before  them 
in  anywise  relating  to  the  said  trial,  conviction  and  dismissal 
of  your  petitioner  as  aforesaid,  and  as  to  whether  the  testi- 
mony given  at  your  petitioner's  said  trial  was  or  was  not  given 
under  oath. 


Form  No.  815. 

Petition  for  the  Writ.!    Action  of  Village  Trustees  in  Levying 

Assessments  for  Sewer. ^ 

(Code  Civ.  Pro.  §2127.) 

The  petition  of  P.  F.,  M.  E.  W.  P.,  J.  C.  H.  and  E.  R.  S., 
respectfully  shows: 

That  they  are  inhabitants  and  owners  of  real  estate  in  the 

village  of ,  and  as  such  liable  to  be  assessed  for  taxes 

and  local  improvements. 

That  the  Board  of  Trustees  of  the  Village  of have 

recently  caused  a  sewer  to  be  laid  along  and  through  several 

of  the  streets  of  said  village  commencing  at  the  

Railroad  where  it  crosses Street,  and  running  thence 

through  Street  to  about  feet; 

thence  along  to  Street  about  

feet,  and  thence  down  Street  about feet 

to  a  sewer  in  said  street. 

That  in  pursuance  of  an  act  of  the  Legislature  of  the  State 

1  Follow  Form  No.  812  for  formal  parts  and  requirements. 

2  From,  People  ex  rel.  Friedkmder  v.  Mitchell,  14  Weekly  Dig.  532;  aff'd 
without  opinion,  97  N.  Y.  642;  in  which  the  assessment  was  vacated,  the 
court  holding  that  church  property  was  not  exempt  from  assessments  for 
the  improvements  in  question. 
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■ , 

of  New  York  entitled  "An  act  to  amend  an  act  entitled  'An 
act  to  authorize  the  construction  of  sewers  in  the  Village  and 

Town  of  /  "  passed  the  — ^ day  of  , 

19 — ,  the  said  board  have  made  an  assessment  of  the  cost  of 
constructing  such  sewer  upon  the  property  of  your  petitioners, 
and  others,  and  intend,  unless  prevented  by  this  court,  to 
enforce  the  collection  thereof-  against  your  petitioners,  to 
their  great  loss  and  damage. 

And  these  petitioners  further  state,  upon  their  information 
and  behef,  that  such  assessment  is  wholly  unauthorized  by 
law,  and  illegal. 

That  a  majority  of  the  owners  or  occupants  of  premises  upon 
the  streets  through  which  said  sewer  is  constructed  did  not 
petition  the  said  Board  of  Trustees  to  lay  such  sewer,  and  that 
the  names  of  several  persons  occupying  the  same  premises 
were  fraudulently  signed  to  the  said  petition  and  were  errone- 
ously counted  as  so  many  different  persons  in  order  to  make 
out  a  majority  of  such  owners  and  occupants. 

That  there  are  thirty-three  separate  pieces  of  property 
separately  assessed  and  owned  by  thirty-three  different  per- 
sons adjoining  said  sewer,  and  the  owners  and  occupants  of 
only  thirteen  of  said  different  properties  have  petitioned  for 
such  sewer. 

That  several   pieces   of  real   estate  adjoining  said   sewer, 

particularly  the  premises  belonging  to  the  Church, 

the  Church,  and   the  Church,  

Hall  property,  and  property  of  J.  C.  and  C.  0.,  have  been 
omitted  from  the  assessment  so  made  by  the  said  trustees;  and 
property  which  may  enjoy  the  use  of  said  sewer  has  been  also 
omitted. 

That  said  Board  of  Trustees  have  not  been  guided  in  making 
such  assessment,  by  the  valuation  of  the  property  assessed 
as  the  same  appears  upon  the  village  assessment  roll  at  the 
time  of  such  assessment. 

And  your  petitioners  further  state  that  no  appeal  is  pro- 
vided by  law  from  the  acts  of  said  trustees,  and  the"  only  way 
by  which  the  said  proceedings  can  be  reviewed  is  by  a  common- 
law  certiorari.  Your  petitioners  therefore  pray  that  a  cer- 
tiorari may  issue  out  of  this  court,  directed  to  said  Board  of 

Trustees  of  the  Village  of  ,  directing  them  to  make 

return  of  all  their  proceedings  in  the  premises. 


1458       Bradbury's  Lansing's  forms  and  practicr. 


How  Obtained. 


Your  petitioners  further  state  that  the  Board  of  Trustees 

of  the  Village  of consists  of  A.  F.  M.,  G.  W.  L.,  F.  T., 

D.  R.,  J.  G.  H.  and  R.  D. 

• 

Form  No.  816. 

Petition  for  the  Writ/  Summarized.    Determination  of  a  National 
Guard  Board  of  Examination.  ^ 

■  (Code  Civ.  Pro.  §  2127.) 

The  petition  of  C.  H.  S.  respectfully  shows: 

The  petitioner  was   a  major  in   the  Regiment, 

N.  G.  N.  Y.;  and  has  been  a  member  of  the  National  Guard  of 
the  State  for  more  than  18  years  last  past,  but  was  sum- 
marily (lis:nissed  by  the  governor. 

The  governor  appointed  by  General  Orders  No.  7  certain 
officers  of  a  board  of  examination  under  section  64  of  the 
Military  Code  to  examine  your  petitioner  as  to  his  moral 
character,  capacity  and  general  fitness  for  service  in  the 
National  Guard  as  a  commissioned  officer. 

Said  General  Orders  No.  7  contains  a  report  of  a  board  of 
inquiry,  making  recommendations  adverse  to  the  petitioner, 
to  the  effect  that  at  the  battle  of  San  Juan  he  did  something 
or  omitted  to  do  something  that  he  ought  to  have  done  and 
advising  that  the  examining  board  be  convened.  Petitioner 
alleges  that  the  conclusions  of  the  board  of  inquiry  were 
grossly  unjust. 

The  board  of  examination  was  ordered  to  convene,  and  did 
convene,  but  did  not  organize  owing  to  an  order  of  court,  and 
was  thereafter  ordered  to  reconvene. 

The  board  of  examination  then  met,  refused  to  allow  peti- 
tioner counsel  and  kept  him  out  of  its  rooms  part  of  the  time, 
and  petitioner  objected  in  vain  to  the  use  as  evidence  of  the 
stenographer's  minutes  taken  at  the  sessions  of  the  board  of 
inquiry.  Petitioner  was  not  allowed  to  be  heard.  He  believes 
that  the  board  later  met  in  secret  session.  A  promise  to  permit 
him  to  be  heard  in  his  own  behalf  was  not  kept.  Your  peti- 
tioner heard  nothing  further  until  he  was  served  with  an  order 
_ » 

1  Follow  Form  No.  812  for  formal  parts  and  requirements. 

2  From  Peopk  ex  rel.  Smith  v.  Hoffman,  166  N.  Y.  462.  See  note  to 
Form  No.  824.  The  form  here  given  is  greatly  condensed,  except  those 
parts  which  are  in  quotation  marks,  the  petition  being  particularly  long. 
So  many  allegations,  as  grounds  for  granting  the  writ  and  reversing  the 
determination,  are  here  given  or  suggested  that  they  may  be  adapted  and 
used  in  a  variety  of  certiorari  proceedings. 
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dismissing  him  from  the  National  Guard.  No  copy  of  the  sten- 
ographer's minutes  at  the  board  of  inquiry  has  ever  been  fur- 
nished him. 

"  Your  petitioner  alleges  that  no  testimony  of  any  character 
whatever  was  taken  by  said  board  of  examination  in  his 
presence,  and  no  examination  of  petitioner  was  made;  he  was 
not  sworn  nor  asked  any  question,  nor  was  any  effort  made 
to  determine  his  mental,  moral,  physical  or  general  fitness. 
Petitioner  might  just  as  well  have  not  been  notified  of  the 
hearing." 

"It  was  your  petitioner's  purpose  to  have  made,  through 
his  counsel,  a  number  of  challenges,  motions,  requests  and  ob- 
jections, but  such  opportunity  was  not  offered,  either  to  your 
petitioner  in  person  or  through  his  attorney."  [Stating  what 
these  challenges,  etc.,  were  to  be.] 

"Your  petitioner  verily  believes,  and  charges  the  fact  so  to 
be,  that  no  legal  testimony  of  any  character  whatsoever  was 
taken  before  said  board  of  examination;  that,  if  said  proceed- 
ings before  the  court  of  inquiry  were  admitted  as  evidence, 
that  they  are  mere  hearsay  and  no  more  competent  as  such 
than  the  whisperings  of  the  wind;  that  the  stenographer's 
minutes  taken  before  said  court  of  inquiry  comprise  2,684 
pages;  that  during  the  entire  time  that  1,070  pages  of  said 
testimony  were  taken  your  petitioner  was  excluded  from  the 
court  of  inquiry;  that  the  testimony  taken  before  the  court  of 
inquiry  was  not  read  at  any  session  or  sessions  of  the  board 
of  examination;"  that  certain  members  of  the  board  of  exami- 
nation have  not  read,  even  in  private,  the  whole  of  the  testi- 
mony taken  before  the  board  of  inquiry;  "that  said  board  [of 
examination]  has  based  its  adverse  findings— whatever  they 
may  be — exclusively  upon  the  recommendation  contained  in 
said  General  Orders  No.  7,  and  upon  the  personal  requests  of 
the  governor  and  major  general;  and  that  no  witness  was 
sworn  before  said  board  and  no  evidence  taken  before  it." 

"Your  petitioner  alleges  that  said  court  of  inquiry  was 
called  upon  the  request  of  your  petitioner  under  duress." 
[Stating  details.] 

No  member  of  the  court  of  inquiry  or  of  the  board  of  exami- 
nation served  in  the  Santiago  campaign. 

"Your  petitioner  was  elected  to  said  office  as  major  of  the 
Regiment,  N.  G.  N.  Y.,  by  the  votes  of  his  fellow 
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officers,  and  said  office  is  of  substantial  value  to  your  peti- 
tioner, not  only  on  account  of  the  honor,  duties  and  privileges 
connected  therewith,  but  on  account  of  the  salary  to  which 
your  petitioner  is  entitled  on  each  occasion  when  the  regiment 
is  called  into  the  service  of  the  State." 

[Statements  as  to  petitioner's  integrity  and  his  success  in 
military  life.] 

"That  whatever  was  done  by  your  petitioner  on  the 

and days  of , ,  was  done  under  a  com- 
mission held  by  your  petitioner  and  authority  exercised  under 
the  United  States  of  America,  for  which  your  petitioner  has 
immunity  under  the  Constitution  of  the  United  States  and  the 
statute  of  Congress  and  under  such  commission  and  author- 
ity." 

Acts  done  nearly  two  years  previously  would  not  in  any 
event  be  competent  to  prove  your  petitioner's  present  un- 
fitness. 

Relator  further  alleges  that  his  only  remedy  is  by  certiorari. 


Form  No.  817. 

Order  Allowing  Intervention.* 

(Code  Civ.  Pro.  §2137.) 

At,  etc.,  as  for  court  order. 
Present:  Hon.  H.  A.  B.,  Justice. 
[Title.] 

An  order  having  been  made  herein  on  the day  of 

-,  19 — ,  requiring  the  above-named  respondents,  and 


also  B.  L.  C,  T.  L.,  W.  W.  J.  and  S.  B.  A.,  Jr.,  late  trustees  of 
the  Village  of  Far  Rockaway,  but  now  a  part  of  the  city  of 

New  York,  to  show  cause  on  the day  of , 

19 — ,  at  a  Special  Term  of  this  court.  Part  I,  why  an  order 
should  not  be  made  amending  the  writ  of  certiorari  and  the 
proceedings  thereon,  by  making  said  Trustees  of  the  Village 
of  Far  Rockaway  parties  to  this  proceeding,  and  why  they  as 
such  parties  should  not  be  directed  to  make  a  return  of  the 
act,  acts  and  proceedings  had  before  them  upon  the  trial  of  the 
relator  and  his  removal  from  the  police  force  of  Far  Rocka- 
way, etc.  And  the  said  motion  having  come  on  to  be  heard 
in  its  regular  order,  and  on  reading  and  filing  the  said  order 
to  show  cause,  and  the  affidavits  of  R.  P.  L.,  H.  G.  H.,  and  the 

1  From  People  ex  ret.  Tucker  v.  York,  47  App.  Div.  552;  62  Supp.  662; 
in  wiiich  the  trustees,  made  parties  by  this  order,  filed  a  return  to  the  writ. 
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petition  of  M.  T.  T.,  all  verified ,  19 — ,  and  upon 

the  writ  of  certiorari  issued  in  this  proceeding  on  

— ,   19 — ,  and  the  amended  petition  of  the  relator,  verified 
19 — ,  the  affidavit  of  G.  W.  N.,  annexed  thereto,  and 


the  return  of  the  above-named  respondents,  dated 
19 — ,  all  of  which  were  presented  to  the  undersigned  upon 
the  hearing  of  said  motion,  and  after  hearing  R.  L.  R.,  of 
counsel  for  the  relator,  in  support  of  said  motion,  and  C.  W.  R., 
of  counsel  for  the  above-named  respondents,  and  A.  M.,  at- 
torney for  said  Trustees  of  the  Village  of  Far  Rockaway,  in 
opposition  thereto, 

Now,  therefore,  on  motion  of  R.,  R.  and  L.,  attorneys  for 
the  relator,  it  is 

Ordered,  That  the  writ  of  certiorari  issued  in  this  proceed- 
ing on  the  day  of ,  19 — ,  and  all  the  pro- 
ceedings herein,  be  and  the  same  hereby  are  amended  by 
making  B.  L.  C,  T.  L.,  W.  W.  J.  and  S.  B.  A.,  Jr.,  late  Trustees 
of  the  Village  of  Far  Rockaway,  now  a  part  of  the  city  of  New 
York,  parties  thereto;  and  the  said  B.  L.  C,  T.  L.,  W.  W.  J. 
and  S.  B.  A.,  Jr.,  as  such  parties,  are  hereby  directed  within 
20  days  after  the  service  upon  them  of  a  copy  of  this  order 
and  said  writ,  to  make  a  return  of  the  act,  acts  and  proceed- 
ings had  before  them  upon  the  trial  of  the  relator  and  hi? 
removal  from  the  poHce  force  of  said  Village  of  Far  Rockaway, 
and  particularly  as  to  whether  the  witnesses  examined  before 
them  upon  said  trial  were  sworn  according  to  law,  and  that 
~  they  certify,  and  send  to  the  office  of  the  Clerk  of  the  County 
of  New  York,  at  the  Court  House  in  the  city  of  New  York, 
borough  of  Manhattan,  within  20  days  after  the  service  upon 
them  of  a  copy  of  this  order,  their  said  return. 

Enter,  etc. 


Form  No.  818. 

Petition  For  Review  by  Certiorari  of  Tax  Assessment.^ 

(Tax  Law,  §§  250  et  seq. ;  N.  Y.  City  Charter,  §  90(i.) 


1  The  above  form  is  very  much  condensed  from  the  case  of  People  ex  rel. 
Manhattan  Ry.  Co.  v.  Barker,  152  N.  Y.  417  in  which  the  writ  was  sustained 
and  the  proceedings  of  the  assessors  reviewed.  The  petition  was  too  long 
to  be  reproduced  here,  but  the  above  gives  an  index  thereto,  m  skeleton 
form  The  principal  grievance  in  this  case  was  that  the  value  of  the  special 
franchises  of  the  relator  had  been  included  in  the  assessment.  This  the  court 
declared  to  be  error.  Such  franchises  are  now  assessed  under  a  special  act. 
L.  1899,  c.  712;  L.  1900,  c.  254. 
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[Title.] 

To  the  Supreme  Court  of  the  State  of  New  York: — 

The  petition  of  the  M.  Ry.  Co.  respectfully  shows: — 

First:  Stating  the  incorporation  and  the  principal  place  of 
business  of  the  relator. 

Second:  Stating  where  and  when  the  relator  had  been  assessed 
and  the  assessment  recorded. 

Third:  Stating  the  amount  of  the  assessment. 

Fourth:  Stating  the  notice  by  the  assessors  of  the  assessment 
and  when  the  books  would  be  open  for  inspection  and  correction. 

Fifth:  Stating  the  proceedings  whereby  the  relator  made  an 
application  to  the  assessors  for  a  reduction  and  what  was  done  on 
said  proceeding. 

Sixth:  Stating  the  subsequent  examination  of  an  officer  of  the 
relator  by  the  tax  commissioners  and  the  submission  of  a  further 
statement. 

Seventh:  Stating  the  delivery  of  the  assessment  rolls  to  the 
Board  of  Aldermen  and  the  publication  of  notice  of  the  completion 
of  the  rolls. 

Eighth:  Stating  that  the  amount  theretofore  specified  as  being 
assessed  against  the  relator  was  contained  in  the  assessment  roll 
as  finally  perfected. 

Ninth:  And  your  petitioner  shows  that  the  said  assessment 
upon  this  petitioner  upon  the  said  valuation  of  personal  prop- 
erty (or  capital  stock  and  surplus  profits)  for  the  purpose  of 
taxation,  and  said  valuation  is  illegal,  invalid  and  void  and  is 
erroneous;  and  your  petitioner  claims  to  be  aggrieved  and  will 
be  injured  by  such  illegal  and  erroneous  valuation  and  assess- 
ment, and  your  petitioner  specifies  the  following  grounds  of 
illegaUty  and  error,  among  others.  The  petition  then  states  the 
various  errors  claimed  to  have  been  committed  by  the  assessors  in 
arriving  at  the  assessed  value  as  stated. 

Tenth:  That  the  said  E.  P.  B.,  T.  S.  and  J.  L.  W.  are  the 
commissioners  of  taxes  and  assessment  of  the  city  and  county 
of  New  York. 

Wherefore  your  petitioner  prays  that  a  writ  of  certiorari  may 
be  issued  and  allowed  by  this  Honorable  Court  directed  to  the 
said  commissioners  of  taxes  and  assessments  of  the  city  and 
county  of  New  York,  commanding  them  to  certify  and  return 
to   this   court: 

(1)  All  and  singular  the  proceedings  above  referred  to  had 
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by  the  commissioners  of  taxes  and  assessments  of  the  city  and 
county  of  New  York  relating  to  said  valuation  and  assessments, 
with  the  dates  thereof  respectively,  together  with  that  part  of 
the  record,  relating  to  the  same. 

(2)  All  and  singular  the  papers  submitted  by  your  petitioner 
and  filed  with  said  commissioners,  and  any  examination  under 
oath,  or  otherwise,  of  said  petitioner  or  of  any  officer  thereof. 

(3)  Any  other  evidence  or  information,  if  any,  before  said 
commissioners,  or  considered  by  them,  in  arriving  at  their  de- 
cision; and  if  there  were  no  such  evidence  or  information,  a 
statement  of  that  fact. 

(4)  A  statement  of  the  reasons  for  arriving  at  such  decision 
and  of  the  method  adopted  by  said  commissioners  in  arriving 
at  the  same,  and  a  statement  showing  under  what  law  or  by 
virtue  of  what  power  or  authority  of  claim  to  authority  and 
upon  what  evidence,  and  by  what  method,  basis  or  theory, 
such  valuation  and  assessment  was  made. 

(5)  Any  and  all  documents,  records  and  papers,  if  any  such 
there  be,  not  embraced  in  the  above  specifications,  relating  to, 
touching  or  concerning  the  valuation  for  assessment  or  taxa- 
tion of  the  personal  property,  capital  stock  and  surplus  profits 
of  your  said  petitioner,  and  a  statement  of  any  other  matters 
material  to  the  determination  of  the  application  of  said  peti- 
tioner. 

And  also,  if  any  of  the  allegations  of  fact  contained  in  this 
petition  be  not  admitted,  that  evidence  be  taken  with  respect 
thereto,  and  also  with  respect  to  the  true  valuation  of  the  said 
personal  property  (or  capital  stock  and  surplus  profits),  or  that 
a  referee  be  appointed,  and  that  your  petitioner  be  permitted 
to  give  in  evidence  on  the  hearing  before  said  referee,  the  mat- 
ters shown  to  said  commissioners,  and  that  the  decisions  and 
actions  of  the  said  commissioners  may  be  reviewed  and  corrected 
on  the  merits  by  this  Honorable  Court,  and  that  the  aforesaid 
errors  of  such  commissioner^  may  be  corrected  according  to 
law,  and  that  the  said  assessment  upon  this  petitioner  for  or  in 
respect  of  said  personal  property  (or  capital  stock  and  surplus 
profits)  may  be  set  aside  and  vacated.  And  that  this  court 
will  direct  by  a  clause  in  the  said  writ  of  certiorari,  or  by  a 
separate  order,  that  the  collection  of  the^tax,  if  any,  imposed 
imder  the  said  assessment  on  the  said  personal  property  (or 
capital  stock  and  surplus  profits)  of  your  petitioner,  be  stayed 
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pending  the  said  certiorari,  and  until  the  further  direction  of 
the  court,  and  that  your  petitioner  may  have  such  other  and 
further  relief  in  the  premises  as  may  be  meet. 
Dated,  New  York,  etc. 

M.  R.  Co., 

By  D.  W.  M.,  Secy,  and  Treas. 
D.  S.  &  A., 
Attorneys   for   petitioner. 
(Address.) 

(Verification  as  for  pleading.) 


Form  No.  819. 

Petition  For  Writ.     Tax  Case.i 
(Tax  Law,  §§  250  et  seq. ;  N.  T.  City  Cliarter,  §  906.) 

[Title.] 

To  the  Honorable  Supreme  Court  in  and  for  the  county  of 
New  York: 

The  petition  of,  etc.,  respectfully  shows; 

First:  That  she  is  the  owner  of  the  land  and  premises  de- 
scribed and  known  as  No.  38  Wall  Street,  in  the  borough  of 
Manhattan,  city  of  New  York,  which  is  described  upon  the 
annual  record  of  the  assessed  valuation  of  real  and  personal 
estate  for  the  borough  of  Manhattan,  city  of  New  York,  as 
Lot  No.  3,  in  section  1,  volume  1,  Block  43,  and  that  the  same 
consist  of  a  lot  21  feet  6  inches  frontage  by  96  feet  4  inches 
depth,  substantially  covered  by  a  building  six  stories  in 
height, 

Second:  Said  premises  including  said  lot  and  building  have 
been  assessed  by  said  commissioners  for  purposes  of  taxation 
for  the  year  1899  at  the  sum  of  $270,000 — an  increase  of 
$105,000  over  the  assessment  for  1898  and  several  previous 
years. 

Third:  After  the  assessment  of  said  premises  as  aforesaid 
for  the  year  1899,  and  during  the  time  the  assessment  lists  or 
rolls  were  open  for  public  inspection,  examination  and  correc- 
tion, your  petitioner,  considering  herself  aggrieved  by  such 

illegal  and  erroneous  assessment,  on  or  about  the day 

of  — ■■ ,  19 —  filed  with  the  commissioners  above  named, 

1  From  People  ex  rel.  Thomson  v.  Feitner,  168  N.  Y.  441;  aff'g  61  App.  Div. 
117;  70  Supp.  360;  in  which  the  writ  was  upheld. 
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an  application  in  writing  for  the  reduction  of  said  assessment 
and  setting  forth  her  objections  to  the  same  as  erroneous,  un- 
equal and  excessive  for  the  reasons  hereinafter  mentioned. 

Fourth:  That  said  commissioners,  notwithstanding  your 
petitioner's  said  application  and  objections,  neglected  and 
refused  to  reduce  said  assessment,  and  the  same  was  included 
as  originally  made  in  the  assessment  lists  or  rolls  prepared  by 
said  commissioners  and  delivered  by  said  commissioners  to  the 
Municipal  Assembly  of  the  city  of  New  York  on  or  about  the 
day  of ,  19 — . 

Fifth:  Your  petitioner  further  avers  on  information  and 
belief  that  no  evidence  other  than  said  written  application  and 
objections  of  your  petitioner  were  presented  to  or  considered 
by  said  commissioners  in  making  their  determination  upon  said 
application;  that  no  notice  was  ever  given  by  said  commis- 
sioners to  your  petitioner  that  further  or  other  evidence  was 

required  or  desired  by  them,  and  that  on  or  about , 

19 — ,  said  assessment  rolls  were  completed  and  delivered  by 
said  commissioners  to  said  Municipal  Assembly  of  the  city  of 
New  York. 

Sixth:  Your  petitioner  avers  that  said  assessment  is  erro- 
neous by  reason  of  overvaluation,  and  specifies  the  following 
grounds    therefor:   The    building    on   said   premises,   No.   — 

Street,  is  used  for  offices  and  a  store  in  the  basement, 

and  for  no  other  purpose.  It  contains  no  apparatus  for  generat- 
ing heat  or  electric  light.  The  building  is  not  susceptible  of 
housing  apparatus  necessary  for  producing  heat  and  light,  and 
your  petitioner  is  consequently  obliged  to  procure  steam  heat 

from  the ■ Co.  and  electric  light  from  the Co. 

The  building  is  small  and  incapable  of  extension.  On  its  west 
side  is  the  Gallatin  Bank,  and  on  the  east,  the  building  of  the 
Manhattan  Co.,  both  large  completed  structures,  very  much 

higher  and  deeper  than Street.    This  renders  the  back 

rooms  of  No. Street  dark  and  undesirable. 

Nq_ Street  has  been  persistently  offered  for  sale 

and  repeatedly  valued  by  experts  for  such  purpose.  The  high- 
est valuation  that  has  ever  been  placed  upon  it  is  $150,000  and 
the  best  offer  that  has  ever  been  made  for  it  $135,000.  The 
reasons  for  this  low  valuation  and  low  selling  price  are  that  the 
lot  of  land  is  too  small  for  a  higher  office  building,  and  the  build- 
ing itself,  although  only  thirteen  years  old,  is  out  of  date.  It 
Vol  ii— 38 
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does  not  contain  large  offices,  and  its  small  offices  are  not  as 
desirable  as  rooms  in  new  and  larger  buildings.  With  every 
economy  in  administration,  and  with  the  building  full,  or  nearly 
so,  the  net  income  for  the  past  three  years  has  been  as  fol- 
lows: 

For  the  year  1896 $4,405.86 

For  the  year  1897 2,762.18 

For  the  year  1898 3,059.02 

For  purposes  of  sale  and  improvement,  the  property  is  ren- 
dered of  small  value  by  reason  of  the  existence  on  each  side  of 
it  of  the  Gallatin  Bank  and  the  Manhattan  Co.  They  are 
permanent  and  adequate  for  the  uses  of  the  corporation  that 
own  them.  The  result  is  that  this  lot  of  ground  21  feet  by  96 
feet,  is  left  by  itself,  with  no  market  for  improvement,  for  any 
purchaser  must  use  it  for  the  same  purpose  as  does  your  peti- 
tioner, and  there  is  no  opportunity  of  purchasing  it  and  com- 
bining it  with  other  property  for  building  purposes. 

Seventh:  Your  petitioner  further  avers  that  said  assessment 
has  been  made  at  a  higher  proportionate  valuation  than  the 
assessment  of  other  real  estate  on  the  tax  rolls  of  the  city  of 
New  York,  for  the  year  1899,  and  specifies  instances  in  which 
such  inequality  exists,  as  follows: 

Buildings  upon  the  south  side  of  Pine  Street  between  Nassau 
and  William  Streets,  being  in  the  same  block  upon  which  the 
said  premises.  No.  38  Wall  Street,  are  situated,  are  assessed 
as  follows: — 

No.  25  Pine  Street,  24  feet  2  inches  by  74  feet 
8  inches,  ten  stories $195,000 

Nos.  27-29  Pine  Street,  50  feet  by  94  feet,   12 
stories 350,000 

Nos.  31-33  Pine  Street,  50  feet  2i  inches  by  94.8 
inches,  seven  stories 350,000 

No  35  Pine  Street,  24  feet  by  71  feet  5  inches,  three 
stories 150,000 

West  side  of  William  Street,  between  Pine  Street  and  Wall 
Street,  being  upon  the  same  block  upon  which  the  said  premises, 
No.  38  Wall  Street,  are  situated: 

No.  53  William  Street,  25  feet  by  42  feet,  six  stories,     185,000 

No.  51  William  Street,  21  feet  10  inches  by  42  feet 
10  inches,  six  stories 45,000 

On  the  east  side  of  William  Street  between  Pine  and  Cedar 
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Streets,  being  a  block  diagonally  opposite  that  in  which  the 
premises,  No.  38  Wall  Street,  are  situated: 

Nos.  56  and  58  William  Street,  77  feet  9  inches  by 
57  feet  5^  inches,  seven  stories 1275,000 

No.  60  William  Street,  30  feet  by  32  feet,  6  inches 
eight  stories 35,000 

No.  62  William  Street,  32  feet  2J  inches  by  123  feet 
9  inches,   five  stories 250,000 

West  side  of  William  Street,  between  Cedar  and  Pine  Streets, 
being  a  block  adjacent  to  that  on  which  the  premises.  No.  38 
Wall  Street,  are  situated: 

No.  63  William  Street,  32  feet  4  inches  by  468  feet  3 
inches,  six  stories $110,000 

No.  61  William  Street,  23  feet  4  inches  by  68  feet  6 
inches,  six  stories 90,000 

Nos.  57-59  William  Street,  33  feet  4  inches  by  88 
feet  6  inches,  eight  stories 200,000" 

Your  petitioner  avers  upon  information  and  belief  that  the 
assessments  above  set  forth  are  in  general  seventy-five  per  cent 
of  the  market  value  of  said  properties,  and  that  the  assessment 
of  your  petitioner's  premises.  No.  38  Wall  Street,  is  at  least 
$135,000  in  excess  of  the  market  value  of  said  property,  and 
that  a  fair  assessment  in  proportion  to  other  assessments  in 
the  locality  would  be  twenty-five  per  cent  less  than  the  market 
value. 

'  Eighth:  That  your  petitioner  is  and  will  be  injured  by  said 
assessment  of  $270,000,  for  the  reasons  hereinbefore  stated, 
and  said  assessment  should  be  reduced  to  the  sum  of  $100,000. 

Wherefore  your  petitioner  prays  that  a  writ  of  certiorari 
may  be  issued  and  allowed  by  this  honorable  court,  directed 
to  the  commissioners  of  taxes  and  assessments  for  the  city  of 
New  York,  demanding  them  to  set  aside  and  return  to  this 
court,'  all  and  singular  their  proceedings,  decisions,  and  action 
in  the  premises,  with  the  reason  therefor,  and  the  dates,  re- 
spectively, and  all  and  singular  said  assessments,  and  the  docu- 
ments and  papers  before  them,  relating  thereto,  and  all  and 
singular  their  decision  and  action  thereon,  and  the  statements 
and  objections  before  them,  touching  or  concerning  the  same, 
and  that  the  said  decision,  and  action  of  said  commissioners, 
may  be  reviewed  and  corrected,  and  that  the  same,  may  be 
reversed  and  altogether  held  for  nothing,  and  that  the  said 
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assessment  may  be  reduced  as_  prayed  for,  together  with  such 
other  and  further  relief  in  the  premises  as  your  petitioner  may 
be  entitled  to  receive. 
And  your  petitioner  will  ever  pray,  etc. 

Dated,  New  York,  — . 

A.  D.  T., 
ByC.  M.  H., 

One  of  her  attorneys  in  fact. 
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1.  To  whom  directed — "The  writ  must  be  directed  to  the 
body  or  officer,  whose  determination  is  to  be  reviewed;  or  to 
any  other  person  having  the  custody  of  the  record  or  other 
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papers  to  be  certified;  or  to  both,  if  necessary.  Where  it  is 
brought  to  review  the  determination  of  a  board  or  body,  other 
than  a  court,  if  an  action  would  lie  against  the  board  or  body, 
in  its  associate  or  official  name,  it  must  be  directed  to  the  board 
or  body,  by  that  name;  otherwise  it  must  be  directed  to  the 
members  thereof,  by  their  names."  Code  Civ.  Pro.  §  2129. 
The  writ  may  be  issued  to,  and  a  return  made  by,  an  officer 
whose  term  of  office  has  expired,  and  he  may  be  punished  for 
failure  to  make  a  return.     Code  Civ.  Pro.  §  2136. 

2.  When  made  returnable — "A  writ  of  certiorari  must 
be  made  returnable,  within  twenty  days  after  the  service 
thereof,  at  the  office  of  the  clerk  of  the  court.  If  it  was  issued 
from  the  Supreme  Court,  it  must  be  made  returnable  at  the 
office  of  the  clerk  of  the  county,  designated  therein,  wherein 
the  determination  to  be  reviewed  was  made;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
all  papers  on  ffie  must  be  transferred  to  the  clerk  of  the 
county,  where  the  writ  is  made  returnable  by  the  amendment." 
Code  Civ.   Pro.   §2132. 

3.  -For  service,  provisions  are  given  by  Code  Civ.  Pro. 
§  2130.^     The  writ,  to  review  the  proceedings  of  the  board  of 

iThis  section  reads  as  follows:  "§2130.  A  writ  of  certiorari  must  be 
served  as  follows,  except  where  different  directions,  respecting  the  mode 
of  service  thereof,  are  given  by  the  court  granting  it: 

"1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  their 
official  title  or  titles,  or  to  a  municipal  corporation,  it  must  be  served, 
upon  each  officer  or  other  person,  to  whom  it  is  so  directed,  or  upon  the 
corporation,  in  the  same  manner  as  a  summons  in  an  action  brought  in  the 
Supreme  Court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

"2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a 
clerk  appointed  pursuant  to  law,  service  upon  the  court,  or  the  judges 
thereof,  may  be  made  by  filing  the  writ  with  the  clerk. 

"3.  Where  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the 
members  thereof,  it  may  be  served  as  prescribed  in  §  2071  of  this  act,  for 
service,  upon  a  Uke  board  or  body,  of  an  alternative  writ  of  mandamus." 
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auditors  of  a  town,  in  rejecting  the  relator's  claim,  was  issued 
and  served  13  days  before  a  vote  was  taken  by  the  board  to 
reconsider  this  claim;  4  days  later  still  the  board  audited  the 
claim;  Held,  that  the  writ  was  rightly  dismissed  (although 
without  costs  and  without  prejudice),  for  any  proceedings 
taken  subsequent  to  the  issuing  of  the  writ  could  not  be  re- 
viewed.   Matter  of  Weeks,  106  App.  Div.  45;  94  Supp.  468. 

4.  Stay. — ^The  usual  rule  is  that  the  writ  does  not  act  as  a 
stay;  but  there  may  be  a  clause  in  the  writ,  or  a  separate  order 
may  be  made,  staying  proceedings.  Code  Civ.  Pro.  §  2131. 
At  common  law,  it  seems,  a  certiorari  carried  with  it  a  stay  as 
a  matter  of  course,  but  the  application  of  this  principle  caused 
some  confusion  in  this  State,  to  remedy  which  §  2131  was 
enacted.  People  ex  ret.  Croker  v.  Sturgis,  39  Misc.  448;  80 
Supp.   194. 

5.  Writ  to  supply  defect. — For  the  purpose  of  remedying 
any  defect,  etc.,  in  a  writ  already  issued,  any  appellate  court 
of  record  may  issue  a  writ  to  require  the  defendant  to  make 
a  return  to  the  court  which  issued  the  original  writ,  so  that 
the  defect,  etc.,  may  be  supplied.     Code  Civ.  Pro.  §  2124. 

6.  Quashing  the  writ — If  it  appears  on  the  face  of  the 
writ  that  it  is  insufficient  in  law,  a  motion  to  quash  may  be 
made  before  the  return.  People  ex  rel.  Hagerty  v.  McClelhn, 
107  App.  Div.  272;  94  Supp.  1107.  An  order  which  quashes 
or  dismisses  a  common-law  writ  of  certiorari  is  not  appealable 
to  the  Court  of  Appeals  unless  it  appears  in  the  order  that 
the  quashing,  or  the  dismissal,  of  the  writ  was  made  for  want 
of  jurisdiction,  or  upon  the  ground  that  the  proceedings  were 
irregular.  People  ex  rel.  O'Connor  v.  Queens  Supervisors,  153 
N.  Y.  370.  If  the  writ  has  been  quashed,  where  there  is  no 
ground  for  the  dismissal  except  that  the  determination  re- 
viewed was  correct,  the  order  quashing  it  will  be  amended  so 
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as  to  read  that  the  proceedings  are  affirmed  and  the  writ  is 
dismissed.    Matter  of  First  Nat.  Bk.  of  Ossining,  182  N.  Y.  460. 

Form  No.  830. 

Order  That  Writ  Issue.    Tax  Case.i 
(Tax  Law,  §§  250  et  seq.,  N.  Y.  City  Charter,  §  906.) 

[At,  etc.,  as  for  Special  Term  Order.] 

[Title.] 

Upon  reading  and  filing  the  petition  of  the  M.  R.  Co.,  duly 
verified  on  the day  of ,  19 — ,  and  it  appear- 
ing therefrom  that  there  are  proper  grounds  for  the  granting 
of  a  writ  of  certiorari,  as  therein  prayed  for,  addressed  to  the 
commissioners  of  taxes  and  assessments  of  the  city  and  county 
of  New  York,  and,  upon  motion  of  D.  S.  A.,  attorneys  for  said 
petitioners,  it  is, 

Ordered,  That  the  prayer  of  said  petitioner  be  granted,  and 
that  a  writ  of  certiorari  issue  under  the  seal  of  this  court  to 
E.  P.  B.,  T.  S.  and  J.  L.  W.,  commissioners  of  taxes  and  assess- 
ments of  the  city  and  county  of  New  York,  commanding  them 
to  certify  and  return  to  this  court. 

(1)  All  and  singular  the  proceedings  above  referred  to  had 
by  the  commissioners  of  taxes  and  assessments  of  the  city  and 
coimty  of  New  York,  relating  to  said  valuation  and  assessment, 
with  the  dates  thereof  respectively,  together  with  that  part  of 
the  record  relating  to  the  same. 

(2)  All  and  singular  the  papers  submitted  by  said  petitioner 
and  filed  with  said  commissioners,  and  any  examination,  under 
oath  or  otherwise,  of  said  petitioner  or  any  officer  thereof. 

(3)  Any  other  evidence'  or  information,  if  any,  before  said 
commissioners,  or  considered  by  them  in  arriving  at  their  de- 
cision, and  if  there  were  no  such  evidence  or  information,  a  state- 
ment of  that  fact. 

(4)  A  statement  of  the  reasons  for  arriving  at  such  decision 
and  of  the  method  adopted  by  said  commissioners  in  arriving 
at  the  same,  and  a  statement  showing  under  what  law  or  by 
virtue  of  what  power,  authority  or  claim  to  authority,  or  what 
evidence  and  by  what  method,  basis  or  theory  such  valuation 
and  assessment  was  made. 

(5)  Any  and  all  documents,  records  and  papers,  if  any  such 
there  be,  not  embraced  in  the  above  specifications,  relating  to, 


:  From  People  ex  rel.  Manhattan  By.  Co.  v.  Barker,  152  N.  Y.  417. 
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touching  or  concerning  the  valuation  for  assessment  of  taxation 
of  the  personal  property  (or  capital  stock  and  surplus  profits) 
of  said  petitioner,  and  a  statement  of  any  other  matters, 
material  to  the  determination  of  the  application  of  said  peti- 
tioner. 

Enter, 

M.  L.  S.,  J. 
(A  Copy.) 
H.  D.  P.,  Clerk.  Enter,  etc. 


Form  No.  831, 

Order  Granting  the  Writ.    Town  Board's  Proceedings  in  Reject- 
ing Claim.  1 
(Code  Civ.  Pro.  §2127.) 

[At,  etc.,  as  for  court  order.] 

[Title.] 

On  reading  and  filing  the  petition  of  G.  K.  L.,  verified  on 

the day  of ,  19 — ,  and  the  affidavit  of  0.  C.  S., 

verified  on  the  same  date,  and  the  affidavit  of  H.  J.  D.,  verified 

on  the  day  of  ,  19 — ,.  and.  this  being  the 

return  day  of  an  order  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  in  favor  of  the  petitioner  in  this  proceeding, 
directed  to  the  said  persons  constituting  the  Town  Board  of 

the  Town  of , County,.  New  York,  and  due 

notice  of  this  application  having  been  served  upon  all  of  the 

members  of  said  Town  Board  of  said  Town  of ,  and 

the  said  members  of  said  Town  Board  having  appeared  upon 
the  hearing  thereof,  by  J.  W.  F.,  of  F.  C.  &  W.,  their  attorneys, 
and  after  hearing  L.  D.  S.,  attorney  for  said  petitioner,  and 
J.  W.  F.,  of  counsel  for  said  Town  Board,  it  is  on  motion  of 
said  L.  D.  S. 

■  Ordered:  That  the  writ  of  certiorari  prayed  for  in  said 
petition  be  issued  out  of  this  court  imder  the  seal  thereof, 

to-wit,  the  seal  of  the  County  of ,  New  York,  directed 

to  said  J.  H.  E.,  J.  V.  E.,  F.  A.  K.,  W.  A.  B.,  S.  R.  S.,  G.  A.  F. 

and  0.  C.  S.,  constituting  the  Town  Board  of  the  Town  of 

,  in  said  County  of ,  New  York,  requiring  return 

to  be  made  of  the  matters  and  things  stated  in  said  petition 
for  the  purpose  therein  mentioned;  that  said  writ  of  certiorari 

1  From  People  ex  rel.  Lester  v.  Eno,  176  N.  Y.  513.     See  note  to  Form 
No.  831. 
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be  made  returnable  within  twenty  days  after  service  thereof, 
at  the  office  of  the  Clerk  of  the  Supreme  Court,  being  the  County 

Clerk  of  the  County  of ,  New  York,  and  be  filed  in 

the  office  of  said County  Clerk  at ,  New  York. 

Enter,  etc. 

Form  No.  833. 

The  "Writ.    General  Form. 
(Code  Civ.  Pro.  §  2129.) 

[Title.] 

The  People  of  the  State  of  New  York  [on  the  relation  of 
C.  D.],  to  [naming  the  body  or  officer  or  person  having  custody  of 
the  record,  or  other  papers,  to  be  certified,  or  both,  if  necessary] : 

Whereas,  [*]  we  have  been  informed,  by  the  affidavit  [or 

verified  petition]  of  C.  D.,  dated  on  the day  of ■ 

,  19 — ,  that  certain  proceedings  were  had  [before  you], 

(state  the  proceedings  of  which  complaint  is  made)  and  we  being 
willing,  for  certain  reasons,  to  be  certified  of  such  proceedings, 
if  any  such  were  had  [before  you],  do  command  and  strictly 
enjoin  you  that  you  do  certify  and  return  those  proceedings, 
with  all  things  appertaining  thereto,  within  twenty  days  after 
the  service  upon  you  of  this  writ,  at  the  office  of  the  clerk  of 

the  Court,  under  your  hand,  as  fully  and  amply  as 

the  same  remain  before  you,  so  that  our  [Supreme]  Court  may 
further  cause  to  be  done  thereupon  what  of  right,  and  according 
to  law,  ought  to  be  done,  and  have  you  then  there  this  writ. 

Witness,  etc.  [teste]. 

[L.  s.]  J.  L.,  Clerk. 

G.  H.,  Attorney  for . 

[Allowance  as  in  Form  No.  142,  Vol.  I,  p.  206.] 


Form  No.  833. 

The  Writ.i    Dismissed  Policeman  Seeking  Eeinstatement.^ 
(Code  Civ.  Pro.  §2129.) 

The  People  of  the  State  of  New  York,  to  B.  J.  Y.,  J.  B.  S. 
and  J.  H.,  Commissioners,  composing  the  Board  of  Police  Com- 
missioners of  the  Pohce  Department  of  New  York  City. 

Greeting:  Being  informed  in  our  Supreme  Court  of  the  State 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Groqan  v.  York,  166  N.  Y.  582,  in  which  the  writ 
was  upheld.  The  commissioners'  determination  dismissing  the  policeman 
was  annulled. 
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of  New  York,  by  the  petition  of  T.  R.  G.,  dated  the 


day  of ,  19 — ,  that  in  certain  proceedings  lately  had 

before  you  against  said  T.  R.  G.  divers  errors  have  been  com- 
mitted to  the  prejudice  of  the  said  T.  R.  G.,  and  being  willing 
for  certain  reasons  to  be  certified  of  your  judgment,  action  and 
proceedings  thereon,  and  of  all  affidavits,  petitions,  notices, 
documente,  and  your  proceedings  and  other  writings  before 
you  in  relation  thereto,  and  as  to  whether  the  testimony  given 
at  your  petitioner's  said  trial  was  or  was  not  given  under  oath. 
We  therefore  do  command  you  that  you  certify  and  send  to 
the  office  of  the  Clerk  of  the  County  of  N.  Y.  in  the  Court  House 

in  the  city  of  New  York,  within days  after  the  service 

of  this  writ,  exclusive  of  the  day  of  service,  all  and  singular 
the  act,  acts  and  proceedings  by  you  had  in  the  premises,  and 
all  affidavits,  petitions,  notices,  writings,  dociunents  and 
other  proceedings  and  things  before  you,  together  with  your 
action,  decision  and  proceedings  in  the  premises  of  the  removal 
of 'T.  R.  G.,  heretofore  a  member  of  the  PoUci3  Force  of  the 
Police  Department  of  the  city  of  New  York,  in  any  way  or 
manner  relating  thereto  with  this  writ,  and  as  to  whether  the 
testimony  given  at  your  petitioner's  said  trial  was  or  was  not 
given  under  oath,  that  we  may  thereupon  cause  to  be  done  in 
the  premises  what  shall  be  of  right  and  according  to  law. 


Form  No.  834. 

The  Writ.'    Determination  of  a  National  Guard    Court-martial. 
(Code  Civ.  Pro.  §  2129.) 

Whereas,  we  have  been  informed  by  the  petition  of  C.  H.  S., 

Major,    Regiment,    National    Guard,    New    York, 

verified  the  day  of  ,   19 — ,   and  by  the 

affidavit  of  A.  S.  B.,  verified  the day  of  , 

19 — ,  that  certain  proceedings  were  had  before  you  as  said 

Board  of  Examination,  between  the day  of 

and  the day  of ,  19 — ,  whereby  you  made 

certain  findings,  which  said  findings  were  unfavorable  to  the 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Smith  v.  Hoffman,  166  N.  Y.  462,  in  which,  on  appeal 
from  an  order  dismissing  the  writ  for  lack  of  power,  the  order  was  reversed. 
Subsequently  the  proceedings  were  reviewed  on  certiorari,  the  determina- 
tion reversed  on  the  ground  that  the  privilege  of  being  represented  by 
counsel  was  denied  the  relator,  and  the  order  removing  the  relator  from 
the  service  set  aside.  People  ex  rel.  Smith  v.  Phisterer,  66  App.  Div.  52; 
73  Supp.  124.     The  relator  resumed  his  place  in  the  regiment. 
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relator,  and  thereafter  said  findings  were  approved  by  the 
Governor  and  thereupon  the  relator  was  removed  from  his 

office  as  Major  of  the Regiment,  N.  G.,  N.  Y.,  and 

was  discharged  from  the  military  service  of  this  State;  and  it 
is  alleged  that  your  proceedings  are  irregular,  void  and  without 
authority  or  jurisdiction,  and  that  no  evidence  was  given, 
nor  trial  or  examination  had  before  you,  to  justify  said  findings, 
approval  and  removal;  and  that  said  E.  M.  H.,  as  Adjutant- 
General,  has  the  custody  of  the  said  records  and  other  papers 
hereinafter  directed  to  be  certified  and  returned. 

And  we  being  willing  for  certain  reasons  that  all  proceedings 
concerning  said  examination,  findings,  removal  from  office  and 
discharge  from  military  service  of  this  State  of  said  C.  H.  S., 
together  with  the  charges,  evidence  and  all  things  appertaining 
or  relating  thereto  had  before  you  should  be  certified  and  re- 
turned by  you  into  our  Supreme  Court,  do  command  you  that 
you  do  make  under  your  hand  and  annex  to  this  writ  a  return 
with  a  transcript  annexed,  and  certified  by  you,  and  a  statement 
of  the  matters  herein  specified  and  required,  and  file  the  same 

in  the  office  of  the  Clerk  of  the  County  of ,  at  the  City 

of ,_within  twenty  days  after  the  date  of  the  service 

of  this  writ  upon  you,  aU  the  proceedings  concerning  said 
examination,  findings,  removal  from  office  and  discharge  from 
military  service  of  said  C.  H.  S.  as  such  officer  had  and  taken  by 
you  and  before  you,  together  with  all  and  singular  the  charges 
and  specifications,  with  the  proceedings,  findings,  and  orders 
had  and  made  by  you  thereon,  and  the  disposition  made  by 
you  thereof,  with  all  and  singular  the  testimony,  evidence, 
ruHngs,  offers,  exceptions,  decisions  and  proceedings  by  and 
before  you  had  thereon  on  the  said  trial  or  examination,  and 
that  you  further  certify  and  return  your  final  decision  and 
action  in  removing  and  discharging  said  S.  as  aforesaid,  as 
fully  and  completely  as  the  same  was  or  is  before  you,_  and  re- 
turn this  writ  at  the  time  and  place  aforesaid,  to  our  said  court, 
with  the  manner  in  which  you  have  executed  the  same,  that 
our  said  court  may  further  act  thereon  as  of  right,  and  accord- 
ing to  law,  ought  to  be  done,  with  your  return  thereto  and  the 
said  transcript  and  statement  as  we  have  hereinbefore  com- 
manded you,  and  have  you  then  and  there  this  writ. 
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Form  No.  835. 

The  Writ.i    Action  of  Village  Trustees  in  Levying  Assessments 

for  Sewer.2 
(Code  Civ.  Pro.  §2129.) 

The  People  of  the  State  of  New  York,  on  the  relation  of  P.  F. 
and  M.  E.  W.  P.,  J.  C.  H.,  E.  R.  S.  and  others. 

To  A.  F.  M.,  G.  W.  L.,  F.  T.,  D.  R.,  J.  G.  H.  and  R.  D., 
constituting  the  Board  of  Trustees  of  the  Village  of  Saratoga 
Springs. 

Whereas,  we  have  been  informed  by  the  petition  of  the  said 

P.  F.,  and  dthers,  duly  verified  the *—  day  of , 

19 — ,  that  you,  the  said  Board  of  Trustees,  have  recently 
caused  a  sewer  to  be  laid  along  and  through  several  of  the  streets 

of  said  village  of ,  commencing  at  or  near  the 

Railroad,    where   it   crosses    Street^    and   running 

thence  to ,  about feet;  thence  southerly  along 

about feet;  thence  easterly  down 

Street  about feet. 

That  you  have  made  an  assessment  of  the  cost  of  construct- 
ing such  sewer  upon  the  property  of  the  said  relators  and  others, 
and  intend  to  enforce  the  collection  thereof  against  the  property 
of  said  relators. 

That  a  majority  of  the  owners  or  occupants  of  premises 
upon  that  portion  of  said  street  through  which  said  sewer  was 
laid  did  not  petition  said  Board  of  Trustees  to  lay  such  sewer. 

That  several  pieces  of  property  adjoining  said  sewer  were  not 
assessed  anything  for  the  cost  of  constructing  such  sewer. 

That  other  property  which  may  enjoy  the  use  of  said  sewer, 
and  with  which  said  sewer  has  been  connected,  and  which 
used  said  sewer  at  the  date  of  said  assessment,  was  not  assessed 
anything  for  the  construction  of  said  sewer. 

That  said  Board  of  Trustees  has  not  been  guided  in  making 
such  assessments  by  the  valuation  of  the  property  assessed  as 
it  appears  upon  the  village  assessment  roll  at  the  time  of  such 
assessment,  and  that  the  said  Board  of  Trustees  have  acted 
without  jurisdiction  or  authority  in  the  premises,  and  that  the 
said  relators  have  been  aggrieved  and  injured  by  your  pro- 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Friedlander  v.  Mitchell,  14  Wk.  Dig.  532;  aff'd  with- 
out opinion,  97  N.  Y.  642;  in  which  the  assessment  was  vacated,  the  court 
holding  that  contiguous  church  property  which  had  been  omitted  from  the 
assessment  was  not  exempt  from  assessment  for  the  improvements  in  ques- 
tion. 
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ceedings;  and  we  being  willing  to  be  certified  of  your  proceed- 
ings as  the  Board  of  Trustees  of  the  village  of  ,  in 

constructing  said  sewer  and  making  such  assessment  and  omit- 
ting the  said  property  therefrom,  and  all  things  appertaining 

thereto,  do  command  you  that  within  days  after 

the  service  hereof  upon  you,  you  do  certify  and  return  to  us, 

at  the  office  of  the  Clerk  of  the  County  of ,  all  the 

proceedings  taken  by  and  before  you  for  the  purpose  of  laying 
such  sewer  and  making  such  assessment,  upon  what  petition 
and  when  you  did  cause  the  said  sewer  to  be  laid  through  said 

Streets,  the  length  of  the  sewer  through  — ■. Street  and 

the  cost  thereof,  the  length  of  the  sewer  through  

Street  and  the  cost  thereof,  the  number  qf  different  pieces  of 
property  adjoining  said  sewer  and  the  owners  thereof,  the  names 
of  all  the  occupants  of  each  piece  of  property  at  the  time  the 
petition  was  presented  to  the  Board  of  Trustees,  specifying 
the  property  occupied  by  each,  the  several  pieces  of  property 
not  adjoining  said  sewer  which  may  enjoy  the  use  of  said 

sewer,  and  what  property  by  means  of  the  Street 

sewer  may  enjoy  the  use  of  said  sewer,  and  the  valuation  of  all 
of  said  several  pieces  of  property  upon  the  village  assessment 
roll  at  the  time  of  such  assessment,  and  the  valuation  affixed 
by  you  the  said  Board  of  Trustees  in  making  such  assessment, 
and  also  the  assessment  so  made  by  you,  and  whether  all  other 
property  which  you  deemed  benefited  by  said  sewer  has  been 
assessed  for  the  construction  thereof,  together  with  all  the 
petitions,  proceedings,  orders,  resolutions  and  assessments 
relating  thereto,  so  that  our  court  may  cause  to  be  done  fur- 
ther thereupon  what  of  right  and  according  to  law  ought  to 
be  done;  and  have  you  then  and  there  this  writ. 

Form  IVo.  836. 

The  Writ.i  Levying  by  a  City  of  an  Assessment  for  the  Construc- 
tion of  a  Sewer.2 
Whereas,  we  have  been  informed  by  the  petition  of  O.,  a 
body  corporate,  duly  incorporated  and  organized  mider  the 
laws  of  the  State  of  New  York,  and  by  the  petition  of  N.  W.  R. 
and  C.  H.  P.,  that  you,  the  said  city  of  S.,  have  caused  the 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Oahwood  v.  Syracuse,  59  App.  Div.  626;  69  Supp. 
1143;  aff'd  168  N.  Y.  644  (no  opinions  in  the  reports);  in  which  the  writ 
was  upheld.     The  assessment  was  canceled. 
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assessors  of  said  city  of  S.  to  make  an  assessment  roll  for  the 
purpose   of  making   an   assessment   to   defray   the  expenses 
of  constructing  a  brick  sewer  —  inches  in  diameter  in  Midland 
Avenue  from  0.  Creek  to  K.  Street,  a  brick  sewer  — x —  inches 
in  diameter  in  M.  Avenue  from  K.  Street  to  C.  Street,  and  a 
brick  sewer  — x —  inches  in  diameter  in  M.  Avenue  from  C. 
Street  to  B.  Avenue  in  said  city  of  S.,  and  that  such  roll  has 
been  made  and  notice  given  thereof,  and  that  in  and  by  said 
assessment  roll  the  said  0.,  N.  W.  R.  and  C.  li.  P.  are  respec- 
tively assessed  certain  amounts  on  account  of  certain  parcels 
of  land  owned  by  them,  respectively,  in  said  city  of  S.,  -and 
that  the  said  assessment  roll  and  the  said  assessments  are 
defective,  irregular,  erroneous,  inequitable  and  illegal  because, 
among  other  reasons,  the  said  petitioners,  0.,  N.  W.  R.  and 
C.  H.  P.,  respectively,  cannot  derive  any  benefit  from  the 
construction  of  said  sewer,  and  the  lands  of  said  petitioner, 
N.  W.  R.,  on  account  of  which  he  is  assessed  on  said  assess- 
ment roll,  do  not  lie,  with  the  exception  of  a  small  portion 
thereof,  within  the  area  to  be  drained  by  said  sewer,  and  be- 
cause the  said  petitioners  are  assessed,  respectively,  on  account 
of  their  said  lands,  amounts  excesyive  in  proportion  to  the 
benefits  to  be  derived  by  them  from  the  construction  of  said 
sewer,  and  in  proportion  to  the  assessments  made  against  the 
owners  of  other  lands  on  the  said  assessment  roll,  and  because 
said  assessment  was  made  practically  upon  area  and  not  upon 
the  benefits  derived,  and  because  the  said  assessors  took  no 
steps  to  ascertain  the  special  benefits  to  be  derived  by  the 
various  parcels  of  land  in  the  area  assessed  from  the  construc- 
tion of  said  sewer,  and  no  evidence  was  taken  to  ascertain  such 
special  benefits,   and  because  the  said  assessors  in  making 
said  assessment  acted  willfully  and  in  bad  faith,  and  because 
said  assessors  have  failed  to  make  their  assessments  upon  all 
of  the  property  within  said  drainage  area,  and  because  the 
assessments  against  said  petitioners  are  too  large  and  the 
assessments  against  certain  other  property  owners   on  said 
assessment  roll  are  too  small ;  and  the  assessments  made  against 
the  lands  of  said  petitioners  are  wholly  illegal,  and  that  said 
petitioners  will  sustain  substantial  injury  and  damage  to  their 
property  rights  by  reason  of  the  illegality  and  irregularity  com- 
plained of. 
Now,  therefore,  we  being  willing  for  certain  reasons,  to  be 


CEETIORARI  TO   REVIEW.  1479 


The  Writ. 


certified  of  the  proceedings  in  connection  with  said  assessment 
and  the  preparation  of  said  assessment  roll,  and  all  things 
pertaining  thereto,  do  command  you  that  you  certify  and 
return  at  the  office  of  the  Clerk  of  the  Coimty  of  O.,  within 
twenty  days  after  the  service  hereof  upon  you,  in  the  manner 
provided  by  law,  said  assessment  roll  or  a  sworn  copy  thereof, 
and  all  papers,  notices  and  other  matters  and  information  per- 
taining to  said  assessment  that  are  necessary  or  proper  for  a 
full  review  of  the  same  by  this  court,  and  all  papers  before  you 
relating  to  said  assessment,  and  that  you  also  certify  and 
return  whether  the  said  assessment  was  made  according  to 
the  benefits  derived,  and  in  what  manner  said  benefits  were 
estimated,  so  that  our  said  court  may  cause  to  be  done  further 
thereupon  what  of  right  and  according  to  law  ought  to  be  done, 
and  it  is  hereby  further 

Ordered,  That  all  proceedings  to  collect  or  enforce  said 
assessment  be  and  the  same  hereby  are  stayed  pending  the 
certiorari  and  until  the  further  direction  of  this  court. 


Form  No.  837. 

The  Writ.i    Determination  of  Change  of  Grade  Damage  Commis- 
sioners.^ 

(Code  Civ.  Pro.  §2127.) 

Whereas,  we  have  been  informed  by  the  affidavits  of  J.  F. 

McL.,  verified  the day  of ,  19—;  W.  E.  S., 

verified  the day  of ,  19—;  C.  A.  J.,  verified 

the day  of ,  19^;  and  by  the  copies  of  cer- 
tain docimients  therein  set  out,  that  on  or  about  the 

day  of ,  19 — ,  you  as  Commissioners  of  the  Change  of 

Grade  Damage  Commission,  made  a  decision  denying  the  mo- 
tion of  the  attorney  for  the  claimants,  said  B.  and  S.,  to  proceed 
with  the  taking  of  testimony  in  their  claim  and  sustaining  the 
objection  of  the  corporation  counsel  on  behalf  of  the  city  of 

New  York,  and  that  said  decision  of  the  day  of 

,  19 — ,  and  the  refusal  of  said  commission  to  proceed 

with  the  trial  of  said  claim  are  of  no  effect  and  illegal,  on  the 
grounds,  among  others,  that  the  said  claim  was  legally  before 
said  conamission;  that  the  property  therein  described  was  and 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  Matter  of  Belmont,  83  App.  Div.  643;  82  Supp.  1110;  aff'g,  on 
opinion  below,  40  Misc.  133;  81  Supp.  280;  in  which  applications  to  quash 
the  writ  were  denied. 
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is  within  the  area  within  which  grades  are  changed  as  required 
by  the  act  creating  said  commission ;  that  the  order  purporting 
to  dismiss  said  claim  was  inadvertently  made  and  was  of  no 
effect  and  was  not  made  after  a  hearing  upon  the  merits,  and 
that  said  claim  was  still  duly  pending  before  said  commission 
at  the  time  of  the  decision  and  refusal  complained  of. 

And  we,  being  willing  for  certain  reasons  to  be  certified  of 
your  proceedings  in  the  premises,  do  command  and  strictly 
enjoin  you  that  you  do  certify  all  and  singular  the  act,  acts 
and  proceedings  by  you  and  each  of  you  and  of  said  commission 
upon  the  said  claim  of  B.  and  L.,  together  with  your  several 
appointments  as  commissioners,  within  twenty  days  after  the 
service  upon  you  of  this  writ,  at  the  office  'of  the  Clerk  of  the 
County  of  New  York,  under  your  hands  as  fully  and  amply 
as  the  same  remain  before  you,  so  that  our  Supreme  Court 
may  further  cause  to  be  done  therein  what  of  right  and  accord- 
ing to  law  ought  to  be  done,  and  have  you  then  and  there  this 
writ. 


Form  No.  838. 
The  Writ.!    Determination  of  Change  of  Grade  Damage  Com- 
missioners.^ 
(Code  Civ.  Pro.  §21Si7.) 

AVhereas,  we  have  been  informed  by  the  petition  of  E.  M.  G., 

comptroller  of  the  city  of  New  York,  verified  the  

day  of ,  19 — ,  and  by  the  copies  of  certain  documents 

therein  set  out  and  the  facts  therein  stated,  that  on  or  about 

the day  of ,  19 — ,  you  made  a  certificate  of 

award  and  filed  the  same  with  the  comptroller  of  the  city  of 

New  York,  on  or  about  the ■ — ■  day  of ,  19 — , 

specifying  the  amount  of  award  as  dollars,  payable 

to  N.  S.,  Jr.,  and  allowing  dollars  as  counsel  fees, 

payable  to  N.  S.,  Jr.,  the  attorney  for  said  claimant,  to  be  paid 
by  the  city  of  New  York,  and  that  such  award  was  claimed  by 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Grout  v.  Stillings,  76  App.  Div.  143;  78  Supp.  942; 
in  which  the  writ  was  upheld.  It  was  contended  that  it  was  void  because 
the  order  granting  it  did  not  have  a  special  term  caption;  the  appellate  court 
declared,  however,  that  as  the  clerk  certified  that  it  was  "issued  by  the 
court"  and  as  it  was  indorsed  as  allowed  by  a  Supreme  Court  justice,  it  was 
valid.  The  only  contention  the  relator  made  was  thaj;  the  award  was  void 
because  of  the  limitation  in  the  statute  creating  the  commission.  The 
award  was  confirmed. 
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you  to  be  made  under  the  authority  of  chapter  537  of  the 
Laws  of  1893 ;  amended,  as  claimed  by  you,  by  chapter  567  of 
the  Laws  of  1894;  amended,  as  claimed  by  you,  by  chapter  708 
of  the  Laws  of  1899;  amended,  as  claimed  by  you,  by  chapter 
729  of  the  Laws  of  1900 ;  and  that  such  award  is  now  null  and 
void  and  of  no  effect. 

And  we,  being  willing  for  certain  reasons  to  be  certified  of 
your  proceedings  in  the  premises,  do  command  and  strictly 
enjoin  you  that  you  do  certify  all  and  singular  the  act,  acts 
and  proceedings  by  you  and  each  of  you  upon  the  said  'claim 
of  N.  S.,  Jr.,  No. upon  the  calendar  of  said  com- 
mission, together  with  your  several  appointments ' 'as '  com- 
missioners, within  twenty  days  after  the  service  upon  you'  of 
this  writ,  at  the  ofhce  of  the  Clerk  of  the  County  of  N6w  York, 
under  your  hands  as  fully  and  amply  as  the  same  .remain 
before  you,  so  that  our  Supreme  Court  may  further  cause  to 
be  done  thereon  what  of  right  and  according  to  law  ought  to 
be  done,  and  have  you  then  and  there  this  writ. 


Form  ]Vo.  839. 

The  Writ.i    Award  Made  by  Commissioners  of  Appraisal  to  Assess 
the  Damages  Caused  by  the  Change  of  Grade  of  a  Railroad.^ 

(Code  Civ.  Pro.  §  2127.) 

Whereas,  we  have  been  informed  by  the  affidavit  of  A.  P.  F., 

comptroller  of  the  city  of  New  York,  sworn  to  on  the 

day  of ,  19 — ,  and  by  the  copies  of  certain  documents 

therein  set  out,  that  on  or  about  the day  of , 

19 — ■,  you  made  and  filed  your  certificate  of  award,  specifying  the 

amount  of  such  award  at dollars,  payable  to  R.  P., 

and  allowing  dollars,   as  counsel  fees,   payable  to 

T.  S.  B.,  the  attorney  for  said  claimant,  to  be  paid  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
and  that  such  award  was  claimed  by  you  to  be  made  under 
the  authority  of  chapter  537  of  the  Laws  of  1893,  amended,  as 
claimed  by  you,  by  chapter  567  of  the  Laws  of  1894,  and  that 
such  award  is  null  and  void  and  of  no  effect. 

And  we,  being  willing  for  certain  reasons  to  be  certified  of 
your  proceedings  in  the  premises,  do  command  and  strictly 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

2  From  Matter  of  Fitch,  147  N.  Y.  334,  in  which  a  motion  to  quash  the 
writ  was  denied.     See  paragraph  6,  p.  1432,  and  note  thereto. 
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enjoin  you  that  you  do  certify  all  and  singular  the  act,  acts 
and  proceedings  by  you,  and  each  of  you,  upon  the  said  claim 
of  R.  P.,  together  with  your  several  appointments  as  com- 
missioners, and  that  you  do  specially  and  particularly  certify: 

(1)  For  what  change  of  grade,  and  imder  what  authority, 
you  considered  and  held  said  changes  to  have  been  made,  and 
the  extent  of  each  change  of  grade  considered  by  you  as  an 
element  of  damage,  and  to  what  amount  an  element  of  damages 
in  the  total  of  the  award  of  damage  made  by  you. 

(2)  Whether  any  portion  of  the  award  made  by  you  to  said 
R.  P.  was  made  for  change  of  grade  adjacent  to  the  premises 
of  said  R.  P.,  under  chapter  339  of  the  Laws  of  1892,  and  if  so, 
what  portion  and  for  what  special  items  of  damage. 

(3)  If  any  portion  of  the  total  amount  of  said  award  was 
made  by  you  for  loss  of  rent,  what  portion. 

(4)  If  any  portion  of  the  total  amount  of  said  award  was 
made  by  you  for  damage  to  the  fee  value  of  the  premises  of 
said  R.  P.,  what  portion. 

(5)  For  what  period  you  have  awarded  damages  for  loss  of 
rent,  and  at  what  rate. 

(6)  If  any  portion  of  the  total  amount  of  said  award  was 
made  by  you  for  damage  arising  from  raising  the  house  of  said 
R.  P.,  what  portion. 

(7)  If  no  portion  of  said  award  was  made  by  you  for  any  of 
the  above  items,  that  as  to  each  of  the  said  items  you  so  re- 
turn the  fact,  or  what  the  fact  may  be. 

(8)  AVhat  items  of  damage  you  have  considered,  the  nature 
and  particulars  of  which  were  not  contained  in  the  claim  for 
damage  filed  with  the  comptroller. 

(9)  What  portion  of  the  total  amount  of  your  award  was  for 
the  items  of  damage,  the  nature  and  particulars  of  which  were 
not  contained  in  the  claim  for  damage  filed  with  the  comp- 
troller. 

(10)  What  benefits,  if  any,  you  have  considered  as  arising 
to  the  claimant  from  the  filling  of  the  land,  and  to  what  extent 
the  amount  of  your  award  has  been  modified  by  consideration 
of  such  benefits. 

(11)  What  benefits,  if  any,  you  have  considered  as  arising 
from  raising  the  house,  and  to  what  extent  the  amount  of  your 
award  has  been  modified  by  consideration  of  such  benefits. 

(12)  If  you  have  not  considered  the  benefits  arising  from 
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filling  the  land  or  the  benefits  arising  from  raising  the  house, 
that  you  so  return  the  fact,  or  what  the  fact  may  be. 

Within  twenty  days  after  the  service  upon  you  of  this  writ, 
at  the  office  of  the  Clerk  of  the  County  of  New  York,  under 
your  hands,  as  fully  and  amply  as  the  same  remain  before  you, 
so  that  our  Supreme  Court  may  further  cause  to  be  done  thereon 
what  of  right  and  according  to  law  ought  to  be  done,  and  have 
you  then  and  there  this  writ. 


Form  ]Vo.  830. 

The  Writ.i  Proceedings  of  the  Police  Commissioners  of  New  York 
City  in  Designating  Certain  Newspapers  for  the  Publication 
of  Election  Notices.^ 

(Code  Civ.  Pro.  §  2127. ) 

Whereas,  we  have  been  informed  by  the  affidavit  of  J.  A.  S., 
the  Treasurer  of  the Publishing  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  New  York,  the 

relator  herein,  dated  the day  of  — ■ — ,  19 — ,  that 

certain  proceeedings  were  had  by  you  designating  the  follow- 
ing four  certain  newspapers,  published  in  the  city  of  New  York, 

namely,  "The ,"  "The  New  York  Daily ," 

"The  "   and  the   "New  York  '■ ,"   for  the 

publication  of  the  Ust  of  all  nominations  of  candidates  for 
offices,  to  be  filled  at  the  election  to  be  held  in  the  city  of  New 

York  on  the  day  of ,  19 — ,  and  we  being 

willing,  for  certain  reasons,  to  be  certified  of  such  proceedings, 
if  any  such  were  had  by  you. 

Do  command  and  strictly  enjoin  that  you  do  certify  and 
return  these  proceedings  with  all  things  appertaining  thereto, 
and  any  rules  or  regulations  prescribed  by  the  Board  of  Police 
Commissioners  of  the  city  of  New  York,  relating  to  said  desig- 
nation as  aforesaid,  within  twenty  days  after  the  service  upon 
you  of  this  writ  at  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  tmder  your  hand,  as  fully  and  amply  as  the  same 
remain  before  you,  so  that  our  Supreme  Court  may  further 
cause  to  be  done  thereupon,  what  of  right  and  according  to 
law  otight  to  be  done,  and  have  you  then  and  there  this  writ. 

1  See  Form  No.  822  for  formal  parts  and  requirements. 

«  From  People  ex  rel.  Press  Pub.  Co.  v.  Martin,  142  N.  Y.  228,  in  which 
the  proceedings  were  reviewed.  The  conclusion  was  that  there  was  no 
error  in  the  determination. 
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Form  No.  831. 

Proceedings  Directed  to  be  Reviewed  by  the  Writ.    Town  Board's 
Action  in  Eejecting  Claim. ' 

And  we  being  willing  to  be  certified  of  your  proceedings  as 
such  Town  Board  in  the  premises  for  the  year  19 —  in  the 
auditing,  disallowance,  and  rejection  of  the  said  claim  and 
account  in  part  presented  as  aforesaid  and  due  to  the  said 
relator  Do  Command  You  that  within  twenty  days  after  the 
service  hereof  upon  you,  you  do  certify  and  return  to  us  at 

the  office  of  the  Clerk  of  the  County  of in  the  city  of 

,  in  said  county,  all  and  singular  the  proceedings  of 

the  Town  Board  of  the  Town  of in  the  premises 

and  all  and  singular  the  decisions  and  actions  of  all  things 
pertaining  thereto  in  the  premises,  and  all  and  singular  the 
evidence,  documents,  records,  claims,  bills  or  papers  before  you 
or  which  were  submitted  to  you  concerning  said  matters  in 
your  audits,  disallowances  and  rejections  of  the  said  claim 
and  account  in  part;  and  also  all  the  resolutions,  protests, 
evidence  and  papers  offered  or  filed  with  you  as  such  Town 
Board  in  relation  thereto  with  the  rulings  or  decisions  of  said 
Town  Board  thereon  and  of  your  actions  in  relation  thereto, 
to  the  end  that  said  decisions  and  actions  of  said  Town  Board 

of  the  Town  of may  be  reviewed  and  corrected  by 

this  court  and  that  the  aforesaid  errors  of  the  Town  Board  of 

the  Town  of  for  the  year  19 — ,  may  be  corrected 

according  to  law,  and  that  the  action  of  said  Town  Board 
of  the  Town  of  ,  and  the  determinations,  disallow- 
ances, rejections  or  decisions  thereof  may  be  reviewed  and 
corrected  according  to  law  as  to  the  court  may  seem  just. 


Form  No.  833. 

Proceedings  Directed  to  be  Reviewed  by  the  Writ.     Valuation  by 
Tax  Commissioners  of  the  Property  of  a  Street  Railroad.^ 

And  we  being  willing  for  certain  causes  to  be  certified  of  the 
proceedings,  decisions  and  actions,  had  by  and  before  you  in 

1  From  People  ex  rel.  Lester  v.  Eno,  176  N.  Y.  513,  in  which  the  proceed- 
ings were  reviewed.  The  conclusion  reached  was  that  as  the  relator  claimed 
to  have  been  employed  by  the  town,  and  as  the  return  of  a  majority  of  the 
town  board  denied  the  employment,  which  return  the  court  was  required  to 
accept  as  true,  the  writ  must  be  dismissed.  See  paragraph  the  return, 
p.  1448. 

2  From  Peopk  ex  rel.  23rd  St.  R.  Co.  v.  N.  Y.  Commrs.  of  Taxes,  95  N.  Y. 
554,  in  which  the  action  of  the  commissioners  was  reviewed. 
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the  assessment  for  taxation  for  the  year  19 — ,  on  the  capital 
stock  and  personal  property  of  said  petitioner  by  you  lately 
made,  do  hereby  command  you,  that  all  and  singular  the  said 
proceedings,  decisions  and  actions  in  the  premises,  with  the 
dates  thereof,  respectively,  and  all  and  singular  the  documents, 
records  and  papers  before  you,  touching  or  concerning  the 
valuation  for  assessment  or  taxation  of  the  personal  property, 
or  the  capital  stock  of  said  petitioner,  or  in  anywise  in  respect 
thereto,  and  all  and  singular  the  documents,  records  and  papers 
before  you  touching  or  concerning  the  same,  together  with 
what  authority  you  have  made  such  assessment,  and  also  all 
and  singular  your  valuations  or  assessments  for  taxation  for 
the  year  19 — ,  of  personal  property  and  real  estate  situated  in 
the  city  of  New  York  or  so  much  thereof  as  may  be  material, 

you  certify  and  send  to  the  Clerk  of ,  at  the 

Court  House  in  the  city  of  New  York,  on  the Monday 

of ,  19 — ,  together  with  this  writ,  to  the  end  that  your 

proceedings,  decisions  and  actions  in  the  matter  of  said  assess- 
ment, and  that  the  said  assessment  of  personal  property  and 
capital  stock  of  the  petitioner  may  be  reviewed  and  corrected 
on  the  merits,  by  our  said  court,  and  that  we  may  further 
cause  to  be  done  thereupon  what  of  right  shall  be  fit  to  be  done. 

Form  No.  83.3. 

The  Writ  of  Certiorari  to  Supply  Defect  in  Record. 
(Code  Civ.  Pro.  §2124.) 

As  in  Form  No.  822  to  [*],  and  from  thence  as  follows:  In  a 
certain  appeal  now  pending  in  this  court,  in  [describe  action 
or  proceeding],  it  is  necessary  in  order  to  supply  a  defect  [etc.] 
in  the  record  [or  name  other  papers]  before  this  court,  that  the 
record  [or  papers]  hereinafter  mentioned  and  described  should 
be  produced  in  this  court,  and  justice  requires  that  the  said 
defect  [etc.]  should  be  supphed,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order: 

Now,  therefore,  we  do  command,  and  strictly  enjoin  you, 
that  you  do  certify  and  return  to  this  court,  at  a  term  of  the 
Appellate  Division  thereof,  to  be  held,  etc.,  on,  etc.,  under 
your  hand,  the  [describing  record  or  papers],  as  fully,  etc. 

[End  as  in  Form  No.  822.] 
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Form  No.  834. 

Order  Denying  Motion  to  ftuash  the  Writ.* 

[At,  etc.,  as  for  court  order.] 

[Title.] 

A  motion  having  been  made  herein  that  the  writ  of  certiorari 

granted  herein  on  the  day  of  ,  19 — ,  be 

quashed,  set  aside  or  superseded,  and  that  R.  P.,  the  moving 
party  herein,  should  have  such  other  or  further  order  or  relief 
as  to  the  court  should  seem  meet;  and  the  said  motion  coming 
on  to  be  heard;  and  a;fter  reading  and  filing  the  writ  of  certio- 
rari granted  herein  the day  of ,  19 — ,  the 

notice  of  said  motion  and  the  affidavit  in  support  thereof  of 
T.  S.  B.,  and  also  the  affidavit  of  T.  C.  in  opposition  thereto; 
and  after  hearing  Mr.  B.  in  favor  of  said  motion  and  Mr.  C.  in 
opposition  thereto,  it  is 

Ordered,  That  the  said  motion  to  quash,  set  aside  or  super- 
sede the  writ  of  certiorari  hereinbefore  granted  on  the ■ 

day  of ,  19 — ,  be,  and  the  same  hereby  is,  in  all  things 

denied,  with dollars  costs  of  motion  to  the  respondent 

herein,  to  abide  the  event  of  this  proceeding. 

Enter,  etc. 


Form  No.  835. 

Afldavit  of  Service  of  the  Writ. 
(Code  Civ.  Pro.  §  2130.) 

Under  subdivision  1  of  Code  Civ.  Pro.  §  2130,  the  same,  sub- 
stantially, as  affidavit  of  service  of  summons.^ 

Under  subdivision  2,  as  in  form  No.  69,*  to  and  including 
word  "New  York"  and  from  thence  as  follows:  He  served  the 
writ  of  certiorari,  a  copy  of  which  is  hereto  annexed,  upon  the 

[judges  of  the] Court  to  whom  it  is  directed,  by  filing 

the  said  writ  with  the  Clerk  of  County  [or  name 

other  clerk],  at  the  office  of  said  clerk  in  said . 

Under  subdivision  3,  the  same,  substantially,  as  Form  No.  802.^ 

[Signature,  etc.,  as  in  Form  No.  69.] 

1  From  Matter  of  Fitch,  147  N.  Y.  334,  in  which  this  order  was  upheld. 
Bee  paragraph  6,  p.  1432,  and  note  thereto. 

2  Vol.  I,  p.  130. 

3  Vol.  I,  p.  130. 

4  Vol.  II,  p.  1419. 
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Form  No.  836. 

Writ  of  Certiorari  to  Review  Tax  Assessment.^ 
(Tax  Law,  §§  250  et  seq.;  N.  T.  City  Charter,  §  906.) 

The  People  of  the  State  of  New  York  to  E.  P.  B.,  T.  S.  and 
J.  L.  W.,  Commissioners  of  Taxes  and  Assessments  of  the  Citv 
of  New  York. 

Whereas,  we  have  been  informed  by  the  petition  of  the  M. 
Ry.  Co.  that  it  is  a  corporation  duly  created  and  existing  by 
and  under  the  Laws  of  the  State  of  New  York,  and  is  a  resident 

of  the  dty  of  New  York;  that  on  the day  of , 

19 — ,  its  names  and  valuations  of  its  real  estate  and  of  its  per- 
sonal property  (or  capital  stock  or  surplus  profits)  were  entered 
in  the  books  called  "The  Annual  Record  of  the  Assessed  Valua- 
tion of  Real  and  Personal  Estate",  in  said  city  and  county  for 
said  year;  in  which  said  books  were  also  entered  the  valuations 
of  other  real  and  personal  estate;  that  application  was  there- 
after and  before  the  day  of  ,  19 — ,  duly 

made  to  the  commissioners  of  taxes  and  assessments  of  the  city 
and  county  of  New  York  to  correct  the  said  valuation  of  the 
personal  estate  of  said  petitioner,  and  to  strike  the  name  of 
said  petitioner  and  the  said  valuation  of  his  personal  estate 
from  the  said  books;  that  such  application  was  refused  and 
denied;  and  that  said  commissioners  have  prepared  assessment 
rolls  of  the  real  and  personal  property  in  said  city,  containing 
among  other  things,  the  name  of  said  petitioner  and  the  valua- 
tions of  its  real  estate  and  personal  property  (or  capital  stock 
and  surplus  profits). 

That  such  assessment  rolls  were  on  the  day  of 

,  19 — ,  and  not  before,  completed  and  verified  and 

delivered  to  the  Board  of  Aldermen  of  the  city  of  New  York, 

and  that  on  or  about  the  day  of  ,  19 — , 

pubhc  notice  was  first  given  by  publishing  (or  otherwise)  a 
notice  dated  on  that  day,  that  said  rolls  had  been  completed 
and  delivered  to  said  Board  of  Aldermen  and  would  remain 
with  the  Clerk  of  the  said  Board  of  Aldermen  for  public  in- 
spection for  fifteen  days,  after  the  date  of  the  said  notice. 
That  the  real  estate  of  said  petitioner  was  valued  upon  said 

assessment  rolls  at  an  aggregate  amount  of  I ,  and  the 

valuation  of  the  personal  property  (or  capital  stock  and  sur- 

1  From  People  ex  rel.  Manhattan  By.  Co.  v.  Barker,  152  N.  Y.  417,  in 
which  the  writ  was  upheld  and  the  proceedings  of  the  commissioners 
reviewed. 
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plus  profits)  of  said  petitioner  for  the  purpose  of  taxation, 

entered  on  said  assessment  rolls,  was  the  sum  of  $ , 

and  said  petitioner  was  assessed  for  the  purpose  of  taxation, 
as  to  its  personal  estate,  at  said  sum. 

That  the  said  valuation  and  assessment  of  the  petitioner  as 
to  its  personal  property  (or  capital  stock  and  surplus  profits) 
was  and  is  illegal  and  erroneous,  and  that  said  petitioner  will 
be  injured  thereby. 

And  we  being  willing  for  certain  causes  to  be  certified  of  the 
proceedings,  decisions  and  actions  had  by  and  before  said 
commissioners  in  the  matter  of  the  valuation  and  assessment 

for  taxation  for  the  year  ,  of  the  personal  property  (or 

capital  stock  and  surplus  profits)  of  the  said  petitioner,  by 
them  lately  made; 

Do  hereby  command  you  that  you  certify  and  return  under 
your  hands  to  the  special  term  of  our  Supreme  Court  of  the 
State  of  New  York,  at  the  county  court  house  in  the  city  of 

New  York,  on  the  day  of  ,  19 — ,  at  the 

opening  of  the  court  on  that  day,  together  with  this  writ,  the 
following  matters  and  facts: 

First:  All  and  singular  the  proceedings,  decisions  and  actions 
above  referred  to  had  by  and  before  the  commissioners  of  taxes 
and  assessments  of  the  city  and  county  of  New  York,  relating 
to  said  valuation  and  assessment,  with  the  dates  thereof  re- 
spectively, together  with  that  part  of  the  second  relating  to 
the  same. 

Second:  All  and  singular  the  papers  submitted  by  said  peti- 
tioner and  filed  or  now  on  file  with  you,  and  any  examination 
under  oath,  or  otherwise,  of  said  petitioner  or  of  any  officer 
thereof. 

Third:  Any  other  evidence  or  information,  if  any,  considered 
in  arriving  at  such  decision;  and  if  there  were  no  such  evidence 
or  information,  a  statement  of  that  fact. 

Fourth:  A  statement  of  the  reasons  for  arriving  at  such 
decision  and  of  the  method  adopted  in  arriving  at  the  same, 
and  a  statement  showing  under  what  law  or  by  virtue  of  what 
power  of  authority  or  claim  to  authority,  and  upon  what  evi- 
dence and  by  what  method,  basis  or  theory,  such  valuation 
and  assessment  was  made. 

Fifth:  Any  and  all  documents,  records  and  papers,  if  any  such 
there  be,  not  embraced  in  the  above  specifications,  relating  to, 
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touching  or  concerning  the  said  valuation  for  assessment  or 
taxation  of  the  personal  property  (or  capital  stock  and  surplus 
prohts)  of  said  petitioner,  and  a  statement  of  any  other  matters 
material  to  the  determination  of  the  application  of  said  peti- 
tioner; 

To  the  end  that  the  proceedings,  decisions  and  actions  had 
by  said  commissioners  in  the  matter  of  said  valuation  and 
assessment  of  the  personal  property  (or  capital  stock  and  sur- 
plus profits)  of  said  petitioner  may  be  reviewed  and  corrected 
on  the  merits  by  our  said  court,  and  that  we  may  further  cause 
to  be  done  thereupon  what  of  right  shall  be  fit  to  be  done. 

Witness,  the  Hon.  C.  H.  V.  B.,  Presiding  Justice  of 
the  said  Supreme  Court  for  the  First  Department, 
at  the  County  Court  House  in  the  City  of  New 

York,  on  the ^ day  of ,  19—. 

By  the  Court, 
H.  D.  P.,  Clerk. 
D.  S.  &  A., 

Attorneys   for   Relator. 

[Allowance  as  in  Form  No.  142,  Vol.  I,  p.  206.] 

Form  No.  837. 

Writ  of  Certiorari.    New  York  City  Eeal  Estate  Tax  Case,* 
(Tax  Law,  §§250  ei  seq.;  N.  T.  City  Charter,  §906.) 

The  People  of  the  State  of  New  York  to  T.  L.  F.  (etc.). 

Whereas  we  have  been  informed  by  the  petitioner,  A.  D.  T., 
that  certain  proceedings  were  had  before  you  in  regard  to  the 
assessment  and  taxation  for  the  year  19 —  of  certain  property 
belonging  to  said  petitioner,  known  as  No.  38  Wall  Street,  in 
the  borough  of  Manhattan,  city  of  New  York,  which  is  described 
upon  the  annual  record  of  the  assessed  valuation  of  real  and 
personal  estate  for  the  borough  of  Manhattan,  city  of  New 
York,  as  lot  3  in  section  1,  volume  1,  block  43,  consisting  of  a 
lot  21  feet  6  inches  frontage  by  96  feet  4  inches  depth,  substan- 
tially covered  by  a  building  six  stories  in  height,  and  that  you 
have  refused  to  reduce  said  assessment  upon  the  application  of 
said  petitioner  and  duly  made  before  you,  and  have  included 
the  same  in  the  assessment  rolls  prepared  by  you  for  delivery 
to  the  Municipal  Assembly  of  the  city  of  New  York,  and  we 

1  From  People  ex  rel.  Thomson  v.  Feitner,  168  N,  Y.  441;  aff'g  61  App.  Div. 
117;  70  Supp.  360;  in  which  the  writ  was  upheld. 
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being  willing  for  certain  causes  to  be  certified  of  such  proceed- 
ings, and  of  the  action  had,  and  of  the  decision  made  by  you 
on  the  application  of  the  said  petitioner,  do  command  you  that 
you  certify  and  return  under  your  hands  and  as  amply  as  the 
same  remains  before  you: 

(1)  Those  proceedings  with  that  part  of  the  record  of  valua- 
tion and  assessments  relating  to  the  same. 

(2)  Any  and  all  papers  submitted  by  the  petitioner  filed 
with  you. 

(3)  Any  other  evidence  or  information  before  you  or  con- 
sidered by  you  in  arriving  at  your  decision,  and  if  tl*ere  be  no 
such  other  evidence  or  information  that  you  so  state. 

(4)  Your  reasons  for  arriving  at  such  decision,  and  under 
what  law  and  by  virtue  of  what  power  the  said  assessment  is 
made. 

Unto  our  Supreme  Court,  at  a  special  term  thereof,  to  be 
held  at  the  court  house,  in  the  borough  of  Manhattan,  city  of 

New  York,  on  the  first  of  ,  19 — ,  at  the 

opening  of  court  on  that  day,  or  as  soon  thereafter  as  a  hearing 
can  be  had,  so  that  our  justices  may  further  cause  to  be  done 
what  of  right  and  according  to  law  ought  to  be  done,  and  have 
you  then  and  there  this  writ. 

Witness,  etc. 


Art.  VI.   ENFORCEMENT. 

1 .  Contempt — ^A  return  or  further  return  may  be  enforced 
by  contempt  proceedings.  Code  Civ.  Pro.  §§  2134,  2135. 
Thus,  the  commissioners  of  taxes,  New  York  City,  were  de- 
clared in  contempt  for  failing  to  file  a  return  to  a  writ  of  cer- 
tiorari; they  attacked  its  validity  on  the  ground  that  it 
should  have  been  appUed  for  in  the  second  judicial  district,  and 
made  returnable  there,  as  it  was  under  the  Tax  Law  to  review 
an  assessment  on  property  in  Brooklyn  and  Queens;  which 
contention  was  held  untenable.  People  ex  rel.  Long  Island  R. 
Co.  V.  Feitman,  53  App.  Div.  181;  65  Supp.  935. 

2,  Fees. — ^The  tender  or  payment  of  fees  for  copies  of  papers 
required  to  be  returned,  in  certiorari  proceedings,  is  a  condition 
precedent  which  must  be  complied  with  before  a  party  can  be 
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compelled  by  mandamus  to  make  such  return.  People  ex  rel. 
Dreicer  v.  Ouderkirk,  76  Hun,  119;  27  Supp.  821.  Making  a 
return  to  a  State  writ  is  not  an  official  act  which  a  board  of 
supervisors  is  compelled  to  do  without  fee  under  §  3280  of  the 
Code  of  Civil  Procedure,  but  such  board  is  a  person  within  the 
meaning  of  Code  Civ.  Pro.  §  2005  and  is  entitled  to  the  fee 
specified  in  Code  Civ.  Pro.  §  2135.  People  ex  rel.  Sutliff  v. 
Fultm  Co.  Supervisors,  64  Hun,  375;  19  Supp.  773. 


AkT.  VII.   THE  RETURN.^ 

F0BMS.2 

NO.  PAGE. 

838.  The  return.     General  form 1494. 

839.  Same.     Dismissal  of  policeman 1494. 

840.  Same.     Removal  of  an  engineer  from  a  fire  department 1496. 

841.  Same.     Removal  of  an  inspector  from  a  buildings  department.  1497. 

842.  Same.     Tax  assessment 1498. 

843.  Order  requiring  a  further  return 1503. 

844.  Amended  return 1504. 

1.  Return  must  be  made. — "The  clerk,  with  whom  a  writ 
of  certiorari  is  filed,  and  each  person,  upon  whom  a  writ  of 
certiorari  is  served,  as  prescribed  in  §  2130  of  this  act,  must 
make  and  annex  to  the  writ,  or  to  the  copy  thereof  served  upon 
him,  a  return,  with  a  transcript  annexed,  and  certified  by  him, 
of  the  return  or  proceedings,  and  a  statement  of  the  other 
matters,  specified  in  and  required  by  the  writ.  The  return 
must  be  filed  in  the  office  where  the  writ  is  returnable,  accord- 
ing to  the  command  thereof."  Code  Civ.  Pro.  §  2134.  When 
the  writ  is  issued  to  review  the  determination  of  a  body  com- 
posed of  two  or  more  persons,  the  return  is  to  be  made  in  the 
name  of  the  body,  and  may  be  executed  by  a  majority  of  the 
members  thereof.  People  ex  rel.  Lester  v.  Eno,  176  N.  Y. 
513. 

1  See  Article  returns,  Vol.  I,  p.  455. 

2  The  form  of  a  return  to  a  writ  in  a  case  of  criminal  contempt  of  court 
is  given  at  p.  461,  Vol.  I. 
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What  included. — On  certiorari,  to  review  the  proceedings 
of  supervisors  in  auditing  a  bill,  the  supervisors  included,  as 
part  of  their  return,  an  affidavit  made  by  the  members  of  a 
committee  of  the  supervisors;  Held,  that  the  affidavit  should  be 
considered  in  reviewing  the  proceedings.  People  ex  rel.  Cald- 
well V.  Saratoga  Supervisors,  45  App.  Div.  42;  60  Supp.  1122. 
On  certiorari,  to  review  the  proceedings  of  the  common  council 
of  a  city  in  laying  out  a  certain  avenue  across  the  tracks  oi  a 
railroad,  "whatever  information  was  before  that  body,  either 
from  their  own  observation  or  derived  from  the  reports  of 
committees  or  otherwise,"  should  be  returned  to  the  court. 
Matter  of  Delavan  Avenue,  62  App.  Div.  492;  71  Supp.  137. 

2.  Further  return.  * — If  a  return  is  defective,  the  court 
may  direct  a  further  return.  An  omission  to  make  a  return 
may  be  punished  as  a  contempt  of  court.  But  a  judge  or 
clerk  shall  not  be  thus  punished  unless  the  relator  pays  him 
the  fees  for  the  return.  Code  Civ.  Pro.  §  2135.  And  it  seems 
that  if  the  return  is  insufficient  in  substance  or  form,  it  is  the 
duty  of  the  relator  to  take  proceedings  to  have  it  corrected  or 
to  compel  a  further  or  more  specific  return.  People  ex  rel. 
Alexander  v.  Brady,  50  App.  Div.  372;  63  Supp.  1089.  A 
further  return  to  the  writ  may  be  directed  only  in  case  the 
return  is  defective;  and  where  a  writ  does  not  require  a  police 
commissioner  to  make  a  return  as  to  the  authority  conferred 

1  The  petition  for  the  writ,  to  review  a  trial  which  resulted  in  the  dis- 
missal of  a  policeman,  alleged  that  the  commissioner,  before  the  trial, 
stated  that  the  policeman  was  guilty;  the  writ  did  not  touch  upon  this 
point;  the  allegation  was  not  answered  by  the  return,  but  an  order  was 
made  to  require  the  commissioner  to  make  a  further  return,  as  to  this 
statement;  a  referee  took  testimony,  and  it  was  ordered  that  the  com- 
missioner make  a  further  return,  "  which  said  return  shall  consist  of  a  true 
and  correct  copy  of  the  opinion  of  the  said  referee";  this  was  done;  Held, 
irregular  practice;  if  the  relator  had  wished  to  compel  the  commissioner 
to  return  the  statement  he  made  as  to  the  relator's  guilt,  the  writ  should 
have  specifically  directed  such  a  return.  People  ex  rel.  Campbell  v.  Part- 
idge,  99  App.  Div.  410;  91  Supp.  258;  aff'd  without  opinion,  180  N.  Y.  542. 
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by  him  upon  his  deputy  who  tried  the  relator,  an  order  com- 
pelling him  so  to  state  in  a  further  return  will  be  reversed. 
People  ex  rel.  Meehan  v.  Greene,  103  App.  Div.  393;  92  Supp. 
1112. 

Amended  return. — -The  police  commissioners  of  a  city  were 
given  leave  to  file  an  amended  return  to  a  writ  sued  out  to 
review  their  dismissal  of  a  patrolman;  the  defendants  wished 
to  set  up  the  allegation  that  the  relator  absented  himself  from 
the  force,  without  leave,  for  five  days;  it  was  controverted 
whether  he  was  absent  five  full  days;  Held,  that  if  five  full 
days,  excluding  the  day  of  trial,  had  not  elapsed,  then  the 
relator  could  not  be  injured  by  any  return  in  this  respect,  and 
if  the  five  days  had  elapsed,  then  the  defendants  had  the  clear 
right  to  make  it  appear,  for  the  patrolman  would  be  removed 
by  operation  of  law.  People  ex  rel.  Grogan  v.  York,  51  App. 
Div".  502;  64  Supp.  736. 

3.  Facts  should  be  specifically  denied.^ — Where  in  a 
return  to  a  writ  of  certiorari,  each  denial  as  made  refers  to  a 
paragraph  in  the  petition,  it  is,  in  effect,  only  a  denial  of  the 
paragraph,  instead  of  being  a  denial  of  the  facts  contained  in 
the  paragraph.  People  ex  rel.  Robinson  v.  Banfield,  36  Misc. 
13;  72  Supp.  35. 

4.  Affidavits  in  place  of  return. — Where,  because  of  the 
death  of  an  officer  or  for  some  other  cause,  a  sufficient  return 
carmot  be  made,  the  court  may,  in  its  discretion,  permit  affi- 
davits relating  to  the  matters  not  sufficiently  returned,  to  be 
produced.  Code  Civ.  Pro.  §  2139.  And  the  court  may  permit 
either  party  to  produce  proof  relating  to  any  alleged  error  or 

1  On  certiorari,  to  review  the  proceedings  of  the  trustees  of  a  town  in 
relation  to  the  widening  of  a  highway,  objection  was  made  that  its  true 

name  was  T Lane,  and  not  T Road,  whereas  the  return 

said  that  it  was  sometimes  called  one  and  sometimes  the  other  and  that  other 

than  this  road  there  was  no  highway  in  the  town  loiown  as  T 

Lane;  Held,  adequate.  People  ex  rel.  Burnett  v.  Van  Brunt,  99  App.  Div. 
564;  90  Supp.  845. 
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question  essential  to  the  jurisdiction  of  the  body  or  officer  to 
make  the  determination  to  be  reviewed.    Id. 

5.  Action  for  false  return. — If  the  return  is  false  in  fact 
it  seems  that  the  remedy  is  in  an  action  for  false  return.  Peo- 
ple ex  rel.  Lester  v.  Eno,  176  N.  Y.  513.  If  insufficient  in  form 
it  seems  that  the  remedy  is  by  compelling  a  further  and  more 
specific  return.    Id.  

Form  ]Vo.  838. 

The  Return.     General  Form. 

(Code  Civ.  Pro.  §2134.) 

Supreme  Court  of  New  York, 

County  of . 

[Title.] 

The  return  of to  the  writ  of  certiorari  [a  copy  of 

which  is]  hereto  annexed. 

By  virtue  of,  and  in  obedience  to,  the  writ  of  certiorari 
[a  copy  of]  which  is  hereto  annexed,  and  to  me  directed,  I 
do  hereby  certify  and  return  to  the  [Supreme]  Court,  that 
I  have  annexed  hereto,  and  file  herewith,  a  transcript,  certi- 
fied by  me,  of  the  record  [or  proceedings  (and  a  statement  of 
the  other  matters)]  specified  in,  and  required  by,  said  writ. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

this day  of ,  19 — . 

[l.  s.]  0.  M.  [ofjicial  title]. 

Form  No.  839. 

The  Return.    Dismissal  of  Policeman.^ 
(Code  Civ.  Pro.  §  2134.) 

Supreme  Court  of  New  York, 

County  of . 

[Title.] 

The  answer  or  return  of  B.  L.  C,  T.  L.,  W.  W.  J.  and  S.  B.  A., 
Jr.,  late  Trustees  of  the  Village  of  Far  Rockaway,  to  the  writ 

1  From  People  ex  rel.  Tucker  v.  York,  47  App.  Div.  552;  62  Supp.  662; 
in  which  the  vmt  was  dismissed.  The  relator  contended  that,  as  to  suing 
.out  the  writ,  he  came  within  the  two-year  period  of  limitation  of  New 
York  City,  to  which  the  Village  of  Far  Rockaway  was  annexed  less  than  a 
month  after  the  relator's  dismissal  from  the  village  police  force,  instead  of 
within  the  four  months'  period  of  limitation  of  the  village.  The  court  held 
this  position  untenable,  and,  as  the  relator  had  not  sued  out  the  writ  until 
about  one  year  after  his  discharge,  he  was  too  late. 
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of  certiorari  issued  in  the  above-entitled  proceeding  respect- 
fully shows: 

1.  That  on  or  about  the  day  of ,  19—, 

certain  written  charges  and  specifications  were  made  and  filed 
with  the  Trustees  of  the  Village  of  Far  Rockaway  against  the 
above  relator,  who  at  that  time  was  a  policeman  attached  to 
the  police  force  of  said  Village  of  Far  Rockaway.  A  copy  of 
said  charges  is  hereto  annexed,  made  a  part  hereof  and  marked 
"Schedule  A." 

2.  That  on  or  about  the day  of ,  19 — , 

a  notice  was  served  upon  said  relator,  notifying  him  that 
charges  had  been  preferred  against  him,  and  that  he  would 
be  required  to  appear  before  the  said  trustees  on  the  evening 

of  ,  19 — -,  and  answer  said  charges.    That  on  said 

,  19 — ,  the  hearing  on  said  charges  was  duly  post- 
poned until  ,   19 — ,  and  relator  was  duly  notified 

thereof  and  requested  to  appear  before  said  trustees  on  said 
last-mentioned  date. 

3.  That  on  said day  of ,  19 — ,  at  the  time 

and  place  mentioned  in  the  notice  to  the  relator,  the  said 
charges  were  duly  brought  to  a  hearing,  and  duly  tried,  heard, 
publicly  inquired  into  and  investigated  in  the  manner  required 
by  law,  and  full  opportunity  was  given  to  the  said  relator  to  be 
heard  in  his  own  defense;  and  the  proofs  and  allegations  were 
duly  taken  and  recorded.  A  copy  of  said  proceedings  is  hereto 
annexed,  made  a  part  hereof,  and  marked  "Schedule  B." 

4.  That  at  the  termination  of  said  hearing,  the  said  charges 
and  specifications,  the  proceedings  and  the  relator's  record, 
were  duly  considered  by  said  trustees,  at  a  regular  meeting,  on 
the  said day  of ,  19 — ,  and  after  a  due  con- 
sideration thereof,  said  trustees  determined,  after  the  exercise 
of  their  best  judgment  and  discretion,  that  the  relator  was 
guilty  as  charged,  and  they  thereupon  passed  a  resolution,  a 
copy  of  which  is  hereto  annexed,  made  a  part  hereof  and 
marked  "Schedule  C,"  discharging  the  relator  from  the  police 
force  of  the  Village  of  Far  Rockaway.  . 

5.  The  respondents,  the  said  Trustees  of  the  Village  of  Far 
Rockaway,  further  return  that  an  examination  of  the  minutes 

of  the  hearing  before  said  Trustees  on  the  day  of 

^  19 — ,  fails  to  show  whether  or  not  the  witnesses 

examined  were  sworn. 
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6.  Your  respondents,  the  said  Trustees  of  the  Village  of  Far 
Rockaway,  further  return  that  the  writ  of  certiorari  herein  was 
not  granted  within  four  calendar  months  after  the  determina- 
tion to  be  reviewed  by  said  writ  became  final  and  binding. 

7.  That  the  above  return  and  the  papers  therein  referred  to 
contain  all  and  singular  the  proceedings  of  your  respondents 
had  herein  as  commanded  by  said  writ  and  directed  by  statute. 

In  Witness  Whereof,  your  respondents,  the  said  Board  of 
Trustees  of  the  Village  of  Far  Rockaway,  have  caused  these 
presents  to  be  signed  by  its  president,  and  attested  by  its 
clerk,  this —  day  of ,  19 — . 

H.  G.  H.,  B.  L.  C, 

Village  Clerk.  President. 


Form  No.  840. 

The  Return.i    Removal  of  an  Engineer  From  a  Fire  Department.  ^ 

(Code  Civ.  Pro.  §2134.) 

In  obedience  to  the  writ  of  certiorari  hereto  annexed,  we, 
P.  J.  G.,  J.  W.  M.,  W.  S.,  F.  L.  G.  and  A.  L.,  composing  the 

Board  of  Fire  Commissioners  in  and  for  City,  do 

hereby  certify  and  return.    That  on  or  about  the  

day  of ,  19 — ,  charges  in  writing  were  duly  preferred 

against  the  relator,  T.  I.  P.,  by  T.  J.  M.,  clerk,  for  "incom- 
petency" and  "gross  negligence"  and  said  relator  was  duly 
notified  to  appear  before  the  Board  of  Fire  Commissioners  for 
trial  thereon,  a  copy  of  said  charges  having  been  served  upon 
him;  a  copy  of  said  charges  is  hereto  aimexed  and  forms  part 
of  this  our  return. 

That  the  relator  appeared  before  said  board  and  pleaded 
"not  guilty"  to  said  charges,  and  after  adjournments,  a  trial 

was  had  thereon  before  said  board  on  the  day  of 

,  19 — ,  D.  N.,  attorney,  appearing  for  said  relator; 

extracts  from  the  minutes  of  said  meeting  and  of  the  testi- 
mony taken  at  said  trial  are  hereto  annexed  and  form  part  of 
this  our  return. 

That  at  a  meeting  of  said  Board  of  Fire  Commissioners  held 
on  the  : day  of  — ,   19 — ,   the  said  relator, 

1  See  Form  No.  838  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Payntar  v.  Oleason,  63  App.  Div.  435;  71  Supp.  700. 
The  writ  was  dismissed,  for  there  was  no  provision,  in  the  statute  giving 
the  defendant  commissioners  power  to  appoint  and  remove,  requiring 
trials. 
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T.  I.  P.,  was  found  guilty  of  each  of  said  charges,  and  was 
thereupon  forthwith  dismissed  from  the  service  and  employ 
of  the  fire  department  of  Long  Island  City;  an  extract  from 
the  minutes  of  said  meeting  is  hereto  annexed  and  forms  part 
of  this  our  return. 

All  of  which  we  do  hereby  certify  and  return  as  in  said  writ 
commanded. 

Form  No.  841. 

The  Return.  I    Bemoval  of  an  Inspector  From  a  Buildings  Depart- 

ment.2 

(Code  Civ.  Pro.  §2134.) 

J.   G.,   as  Commissioner  of  Buildings  in   the   Borough   of 

,  in  the  city  of  New  York,  hereby  makes  return  to  the 

wrjt  of  certiorari  issued  out  of  this  court  on  the day 

of ,  19 — ,  as  follows: 

First.  On  the  day  of  ,  19—,  and  for  a 

long  time  prior  thereto,  one  G.  S.,  the  relator  herein,  was  in 
the  employment  of  the  Department  of  Buildings  in  the  Borough 
of ,  as  a  building  inspector. 

Second.  That  on  said  day  of  ,  19 — ,  a 

sworn  complaint  was  made  to  me  against  said  S.,  that  he  neg- 
lected the  duties  imposed  upon  him  by  the  rules  of  said  de- 
partment, in  that  he  had  failed  to  discover  and  report  to  said 
department  the  existence  of  certain  unsafe  and  dangerous 

structures  in  the  Borough  of ,  within  a  district  thereof 

which  was  under  the  inspection  of  said  S.,  a  copy  of  which  said 
complaint,  together  with  a  copy  of  the  notice  of  the  filing 
thereof,  which  was  duly  served  on  said  S.,  is  returned  here- 
with and  marked  "Schedule  A." 

Third.  That  an  opportunity  was  given  to  said  S.  to  appear 
in  answer  to  or  explanation  of  said  complaint.  That  said  S. 
did  so  appear  and  make  his  answer  or  explanation,  a  written 
memorandum  of  which  proceeding  is  hereto  annexed  and 
marked  "Schedule  B." 

Fourth.  That  after  hearing  the  matters  adduced  in  favor 
of  the  complaint,  and  the  explanation  of  said  S.,  and  after 

1  See  Form  No.  838  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Scheel  v.  GuUfoyle,  66  App.  Div.  498;  72  Supp.  891. 
The  writ  was  dismissed,  as  the  relator,  under  New  York  City  Charter,  §  648, 
L.  1897,  c.  378,  held  his  position  at  the  pleasure  of  the  commissioners,  and 
the  hearing  which  was  had  was  merely  for  the  satisfaction  of  the  commis- 
sioner and  hence  was  not  reviewable  by  certiorari. 

Vol.  11—40 
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considering  the  same,  together  with  such  material  facts  as 
were  known  to  or  otherwise  came  to  the  information  of  myself 
as  Commissioner  of  Buildings,  I  decided  that  the  complaint 
was  well  foimd,  and  the  explanation  thereof  insufficient.  I 
thereupon  adjudged  S.  guilty  of  the  charges  embraced  in  said 
complaint,  and  discharged  him  from  the  service  of  the  De- 
partment of  Buildings  in  the  Borough  of . 

Fifth.  That  I  thereupon  notified  said  S.  in  writing  of  his 
dismissal,  and  the  reasons  therefor,  and  likewise  filed  with  the 
Municipal  Civil  Service  Commission  a  written  notice  of  the 
dismissal  of  said  S.,  together  with  a  statement  of  the  reasons 
therefor. 

Sixth.  That  the  specific  rule  of  said  Department  of  Build- 
ings which  was  violated  by  said  S.,  is  Rule  Seven,  which  reads 
as  follows:    [Rule  given  verbatim.] 

Seventh.  That  in  making  this  return,  the  saiji  Commissioner 

of  the  Department  of  Buildings  of  the-  Borough  of — 

does  not  waive  any  legal  objection  to  the  sufficiency  of  said 
writ  of  certiorari,  but,  on  the  contrary,  will  contend  that  said 
writ  has  been  issued  improperly  and  without  jurisdiction. 

Form  No.  843. 

The  Return.!    Tax  Assessment.^ 
(Code  Civ.  Pro.  §21.34.) 

We,  T.  L.  F.,  E.  C.  S.,  T.  J.  P.,  W.  F.  G.  and  A.  C.  S.,  Com- 
missioners of  Taxes  and  Assessments  of  the  city  of  New  York, 
respectfully  return  to  the  writ  of  certiorari  hereto  prefixed  and 

issued  out  of  this  court  on  the day  of ,  19 — , 

as  follows: 

Between  the  first  Monday  of — — ,  in  the  year  19 — ,  and 

the  second  Monday  of ,  19 — ,  the  Deputy  Tax  Com- 
missioners of  the  city  of  New  York,  under  our  direction, 
assessed  all  the  taxable  property  in  the  several  districts  of  said 
city  that  were  assigned  to  them  respectively  for  that  purpose, 
and  furnished  to  us,  under  oath,  a  detailed  statement  of  all 
such  property,  showing  that  said  deputies  have  personally 
examined  each  and  every  house,  building,  lot,  pier  or  other 
assessable  property,  giving  the  street,  lot,  ward,  town  and  map 
number  of  such  real  estate  embraced  within  said  districts, 

1  See  Form  No.  838  for  formal  parts  and  requirements. 

2  From  People  ex  rel.  Amer.  Fire  Ins.  Co.  v,  Feitner,  168  N.  Y.  675;  aff'g 
63  App.  Div.  614;  71  Supp.  1144;  in  which  the  writ  was  dismissed. 
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together  with  the  name  of  the  owner  or  occupant,  if  known; 
also,  in  their  judgment,  the  sum  for  which  such  property, 
under  ordinary  circumstances,  would  sell,  with  such  other 
information  in  detail,  relative  to  personal  property  or  otherwise, 
as  we  from  time  to  time  required;  and  the  assessed  valuations 
so  made  of  all  such  property  within  the  city  of  New  York  were 
duly  entered  in  detail  in  books  provided  for  that  purpose,  and 
kept  in  the  several  offices  established  by  the  Department  of 
Taxes  and  Assessments  in  the  several  boroughs  of  said  city, 
called  "The  Annual  Record  of  Assessed  Valuation  of  Real  and 
Personal  Estate." 

The  Deputy  Tax  Commissioner  assigned  to  that  duty,  tmder 
our  direction,  between  said  times  duly  assessed  the  capital 
stock  and  surplus  of  the  relator  for  the  year  19 —  at  the  sum 
of  $1,000,000,  and  duly  entered  such  assessment  in  the  said 
"Annual  Record"  of  the  borough  of  Manhattan. 

The  said  books  were  kept  open  in  our  office,  for  examination 
and  correction,  from  the  second  Monday  of  — — - — -,  19 — , 

until  the  first  day  of  ,  19 — ,  and  previous  to  and 

during  the  time  said  books  were  open  for  inspection  the  fact 
was  duly  advertised  according  to  law.  During  the  time  said 
books  were  open  to  public  inspection,  as  above  stated,  the 
said  relator  submitted  to  us,  and  filed  in  our  office,  a  statement 
in  writing,  of  which  a  copy  marked  "Schedule  A"  is  hereto 
attached  and  made  part  of  this  return.  Thereupon  we  ex- 
amined into  the  statement  made  by  the  relator,  and  after  due 
consideration  fixed  the  assessment  at  the  sum  of  $411,079, 
which  we  believed  to  be  just,  and  which  we  decided  to  be  the 
sum  for  which  said  relator  was  lawfully  assessable  for  the  year 
19 — ,  and  thereupon  said  assessment  theretofore  entered  in 
said  books  of  annual  record  was  corrected  in  accordance  with 
our  decision.  A  copy  of  said  assessment  as  it  appears  upon 
said  books  of  annual  record,  marked  "Schedule  B,"  is  hereto 
annexed  and  made  part  of  this  return.  The  figures  erased 
on  said  schedule  indicate  the  original  assessment  made  by  the 
Deputy  Tax  Commissioner. 

Thereafter  we  caused  to  be  duly  prepared  from  said  books 
of  annual  record  assessment  rolls  for  each  of  the  several  bor- 
oughs of  the  said  city,  and  annexed  to  each  of  said  rolls  our 
certificate  that  the  same  was  correct,  in  accordance  with  the 
entries  in  said  books  of  record,  and  on  the  first  Monday  of 
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,  19 — ,  the  rolls  thus  certified  were  dehvered  by  us  to 

the  Municipal  Assembly  of  the  city  of  New  York,  at  the  City 
Hall,  in  the  borough  of  Manhattan,  in  said  city. 

We  further  return  that  the  method  by  which  we  made  our 
said  assessment  for  the  purpose  of  taxation  for  the  year  19 — 
was  as  follows : 

By  the  statement  delivered  to  us  by  the  relator  it  appeared 
that  the  relator's  gross  assets  amounted  to  $1,245,758,  and 
that  the  said  assets  consisted  entirely  of  personal  property. 
The  indebtedness  of  the  relator  was  alleged  to  consist  of  the 
following  items  and  amounts: 

Unpaid  losses $    65,096 

Reserve  for  unearned  premiums 381,150 

Half  of  uncollected  premiums 70,099 

Commission,  brokerage  and  other  Uabilities 30,782 

Total  indebtedness $547,129 

By  the  examination  of  the  secretary  of  the  relator,  held 

before  us  on  the and days  of , 

attached  hereto,  marked  "Schedule  C"  and  by  the  affidavit 

of  W.  S.  A.,  verified  the day  of ,  and  filed 

with  us  in  this  proceeding,  a  copy  of  which  is  set  forth  in  the 
petition  and  is  hereby  referred  to.  and  made  a  part  of  this 
return,  certain  explanations  of  the  said  items  of  indebtedness 
were  made  to  us,  and  we  thereupon  determined  to  deduct  all 
of  the  said  items  of  indebtedness  except  the  item  "reserve  for 
unearned  premiums,  $381,150." 

It  also  appeared  by  the  said  statement  that  the  relator  had 
invested  in  stocks  of  other  corporations,  in  municipal  bonds, 
and  in  United  States  securities,  $728,702. 
We  thereupon  made  up  the  said  assessment  as  follows: 

Total  gross  assets $1,245,758 

Deductions : 

Unpaid  losses $  65,096 

Half  of  uncollected  premiums 70,099 

Commissions,  brokerage   and  other  lia- 

biUties 30,782 

Stocks  and  bonds 728,702 

Ten  per  cent  of  capital 40,000 

Total  deductions 934,680 

Taxable  balance 311,079 
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We  had  intended  and  directed  that  the  said  assessment  upon 
the  capital  stock  and  surplus  of  the  relator  should  be  fixed  by 
the  above  method  and  at  the  sum  of  $311,079,  but  by  a  clerical 
error  the  said  assessment  was  erroneously  calculated  at  $411,079. 

The  said  mistake  in  calculation  was  not  discovered  until 
after  the  books  of  annual  record  had  been  transmitted  by  us 
to  the  Municipal  Assembly  and  it  was  therefore"  out  of  our 
power  to  correct  the  said  error;  for  these  reasons  we  admit 
that  the  said  assessment  should  be  reduced  to  $311,079. 

Our  action  was  based  upon  the  evidence  submitted  by  the 
relator,  but  we  refused  to  accept  and  act  upon  the  relator's 
conclusions  of  law  that  the  "reserve  for  unearned  premiums" 
was  not,  under  the  conditions  shown  to  exist,  a  taxable  asset. 

By  section  117  of  the  Insurance  Law  it  is  provided  that  in 
estimating  the  surplus  profits  of  an  insurance  corporation  for 
the  purpose  of  declaring  a  dividend  upon  its  capital  stock, 
there  shall  be  reserved  from  such  profits  a  sum  equal  to  the 
whole  amount  of  premiums  on  unexpired  risks  and  poUcies. 

And  section  118  of  the  Insurance  Law  contains  the  provi- 
sions that,  when  an  examination  of  such  a  corporation  is  made 
by  the  Superintendent  of  Insurance,  or  when  such  corpora- 
tion renders  a  statement  to  the  Insurance  Department,  there 
shall  be  charged  as  a  HabiUty  a  sum  equal  to  the  total  unearned 
premiums  on  the  pohcies  in  force. 

We  were  advised  that  the  provisions  of  law  did  not  change 
the  character  of  the  sums  received  by  insurance  corporations 
as  unearned  premiums,  nor  constitute  the  whole  thereof  Ua- 
bihties,  but  were  directory  as  to  methods  of  computing  the 
amount  of  dividends  and  form  of  statements  to  the  Superin- 
tendent of  Insurance. 

As  this  amount  of  the  unearned  premiums  of  the  relator 
was  an  asset  in  its  possession,  and  as  neither  by  the  Insurance 
Law,  nor  the  Tax  Law,  nor  by  any  statute  of  this  State,  has 
it  been  declared  exempt  from  taxation,  we  were  required,  by 
authority  of  section  3  of  the  Tax  Law,  to  assess  it  for  taxa- 
tion, since  these  sums  were  property  owned  and  controlled 
by  relator,  having  been  received  in  pursuance  of  a  contract  of 
insurance  which  the  relator  was  bound  to  perform. 

It  was  invested  by  the  relator  in  interest-bearing  and  divi- 
dend-paying securities  from  which  a  large  income  was  derived, 
and  no  liability  could  arise  to  refund  the  whole  or  any  part. 
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thereof  unless  the  policy  holders  canceled  their  policies.  The 
policies  had  not  been  canceled,  nor  was  there  any  reason  to 
believe  or  claim  made  that  they  would  be  canceled  except 
under  certain  contingencies  that  had  not  arisen  when  we  made 
the  assessment. 

We  were  advised  and  believed  that  the  Court  of  Appeals  had 
expressly  decided  in  the  negative  that  unearned  premiums 
held  in  reserve  were  a  debt  to  be  deducted  in  determining  the 
taxable  assets  of  a  cbrporation  in  the  case  of  the  People  ex  rel. 
The  Westchester  Fire  Insurance  Company  v.  Davenport,  91 
N.  Y.  574,  and  among  other  things,  at  page  582,  the  court  said: 

"To  say  that  such  receipts  constitute  a  trust  fund  held  by 
an  insurance  company  for  the  use  of  the  policyholders,  or 
that  it  is  a  liability  of  the  company  in  any  such  sense,  as  to 
constitute  a  debt  entitled  to  be  deducted  from  the  sum  of  its 
property  in  determining  the  value  thereof  for  assessable  pur- 
poseSjis  contrary  to  reason,  and  is  not  sustained  by  any  au- 
thority known  to  us." 

And,  again,  at  page  583: 

"Neither  in  law  or  equity  does  this  liability  constitute  a 
debt  owing  by  an  insurance  company  which  should  be  de- 
ducted from  the  value  of  its  taxable  property  when  it  is  called 
upon  to  bear  its  proportion  of  the  burdens  of  government. 

"The  conclusion  to  which  we  have  arrived  on  this  branch 
of  the  case  is  the  more  gratifying,  for  the  reason  that  otherwise 
a  vast  amount  of  property  held  by  insurance  companies  in  the 
shape  of  so-called  unearned  premiums  would  altogether  escape 
taxation.     Such  a  result  would  produce  manifest  injustice." 

We  were  advised  also  that  in  the  case  of  the  Mutual  Fire 
Insurance  Company  v.  The  Commissioners  of  Taxes,  in  76 
N.  Y.,  page  75,  the  Court  of  Appeals  had  quoted  with  ap- 
proval the  doctrine  laid  down  in  the  People's  Fire  Insurance 
Company  v.  Parker,  in  35  N.  J.  L.,  page  575,  that  such  pre- 
miums were  the  property  of  the  company  and  liable  to  taxa- 
tion without  deduction  for  contingent  liability  on  outstanding 
policies. 

It  further  appeared  from  the  examination  of  the  relator  that 
the  amount  of  reserve  for  unearned  premiums  was  invested 
in  the  same  securities  as  the  capital  stock  of  the  corporation, 
that  is  to  say,  in  stocks  of  other  corporations  which  were  taxed 
upon  their  capital,  and  also  in  United  States  securities  and 
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municipal  bonds  which  were  exempt  from  taxation,  and  in 
these  securities  only  (Schedule  C,  pp.  3,  4  and  7).  We  had 
included  as  an  item  of  deduction  the  full  amount  of  all  the  said 
stocks,  municipal  bonds  and  United  States  securities,  and  by 
making  that  deduction,  we  deducted  the  full  amount  of  the 
reserve  for  unearned  premiums,  because  the  said  reserve  for 
unearned  premiums  was  invested  in  the  said  stocks,  bonds  and 
securities.  For  that  additional  reason  and  in  order  to  avoid 
a  double  deduction,  we  refused  to  deduct  the  said  unearned 
premium  a  second  time  as  an  item  of  indebtedness. 

As  the  above  statement  is  a  full  and  complete  disclosure  of 
the  facts  as  they  were  made  to  appear  to  us,  we  deny  all  the 
allegations  in  the  petition  for  the  writ  of  certiprari  herein  con- 
tained, which  are  inconsistent  with  the  facts  as  they  are  herein 
set  forth,  and  particularly  we  deny  the  allegations  in  the  peti- 
tion that  "in  fact  and  in  law  your  petitioner  had  no  personal 
property  which  was  liable  to  taxation  in  the  city  of  New  York, 
as  appears  from  the  said  statement  so  filed,  and  the  evidence 
given  as  aforesaid  before  said  commissioners,  and  the  affidavit 
filed  as  aforesaid  with  them." 

With  regard  to  the  statements  contained  in  said  writ  and 
the  petition  upon  which  the  same  was  granted,  to  the  effect 
that  said  assessment  was  erroneous  by  reason  of  overvaluation, 
or  is  unequal  in  that  it  was  made  at  a  higher  proportionate 
valuation  than  other  real  or  personal  property  on  the  same 
rolls,  or  that  the  said  assessment,  upon  any  of  the  grounds 
specified  in  said  petition,  is  illegal,  erroneous  or  void,  we 
certify  and  return,  upon  information  and  belief,  that  each  and 
every  of  such  statements  is  imtrue. 

Form  No.  843. 

Order  Requiring  a  Further  Return.i 
(Code  Civ.  Pro.  §  2135.) 

At,  etc.,  as  for  court  order. 

[Title.] 

The  motion  of  the  relator  for  an  order  directing  and  requir- 


1  From  People  ex  rel.  Tucker  v.  York,  47  App.  Div.  552;  62  Supp.  662. 
See  note  1,  p.  1494.  The  further  return,  made  as  directed,  was  substan- 
tially the  same  as  Form  No.  8.39,  with  this  addition:  "8.  That  upon  in- 
formation and  belief,  your  respondents,  the  said  Trustees  of  the  Village 
of  Far  Rockaway,  further  return  in  obedience  to  the  order  of  this  court, 

dated ,  19 — ,  that  the  witnesses  who  were  examined  before  them 

in  the  trial  of  the  relator,  were  duly  and  properly  sworn." 
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ing  the  respondents,  late  Trustees  of  the  Village  of  Far  Rocka- 
Vay,  to  make  and  file  a  further  return  to  the  amended  writ  of 
certiorari  heretofore  issued  herein,  having  come  on  to  be  heard 
in  its  regular  order  on  the  calendar,  and  the  said  motion  having 
been  argued;  and  on  reading  the  order  of  this  court  made  herein 

on  the day  of ,  19 — ,  and  the  return  of  the 

said  respondents,  filed ,  19—;  upon  reading  and  filing 

the  affidavit  of  R.  L.  R.,  duly  verified  the  day  of 

■    "   '  ,  19—;  and  after  hearing  R.  L.  R.,  Esq.,  of  counsel 

for  the  relator  in  support  of  said  motion,  and  A.  M.,  Esq.,  of 
counsel  for  said  respondents,  in  opposition  thereto;  now, 
therefore,  on  motion  of  R.,  R.  and  L.,  attorneys  for  the  relator, 
it  is 

Ordered,  That  the  said  motion  be  and  the  same  hereby  is 
grainted,  and  that  the  respondents  B.  L.  C,  T.  L.,  W.  W.  J. 
and  S.  B.  A.,  Jr.,  late  Trustees  of  the  Village  of  Far  Rockaway, 
within  ten  days  after  the  service  of  a  copy  of  this  order  upon 
therd,  make  a  further  return  of  the  act,  acts  and  proceedings 
had  before  theiri  upon  the  trial  of  the  relator,  and  his  removal 
from  the  police  force  of  said  Village  of  Far  Rockaway,  in  which 
further  return  it  shall  be  made  to  affirmatively  g-ppear  whether 
or  not  the  witnesses  examined  before  them  upon  the  said  trial 
Tj^ere' sworn  according  to  law. 

And  it  is  further  ordered  that,  within  ten  days  after  the 
Service  of  a  copy  of  this  order  upon  them,  they,  the  said  re- 
spondents, certify  and  send  to  the  office  of  the  Clerk  of  the 
County  of  New  York,  at  the  County  Court  House  in  the  city 
of  New  York,  borough  of  Manhattan,  their  said  further  return, 
as  hereinabove  directed  to  be  made. 

Enter,  etc. 


Form  No.  844. 

Amended  Return-* 

[Title.] 

To  the  Supreme  Court,  County: 

The  above-named  respondents,   pursuant  to  the  annexed 

1  From  People  ex  rel.  Orogan  v.  York,  51  App.  Div.  502;  64  Supp.  736; 
in  which  the  police  commissioners  were  given  leave  tX>  file  an  amended 
return.  The  result  of  the  proceedings  on  the  writ  was  that  the  determina- 
tion of  the  commissioners  dismissing  the  policeman  was  annulled.  Id., 
166  N.  Y.  582. 
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order  of  Mr.  Justice  A.,  hereby  amend  their  answer  or  return 
heretofore  filed  herein,  in  the  office  of  the  Clerk  of  the  County 

of  New  York,  on  the  day  of  ,  19—,  as 

follows: 

I.  These  respondents  allege  that  they  were  not  in  office  as 
Police  Commissioners  of  the  city  of  New  York  prior  to  the 
— day  of ,  19—. 

II.  They  allege,  as  appears  by  the  records  of  the  Police 

Department  of  the  City  of  New  York,  that  from  the 

day  of  ,  19—,  until  the  day  of  , 

19 — ,  inclusive,  the  relator  herein  was  absent  without  leave 
and  they  further  allege,  as  they  are  advised  by  counsel,  that 
absence  without  leave  for  five  consecutive  days  is  equivalent 
to  a  resignation,  and  the  member  so  absent  ceases,  at  the 
expiration  of  said  period,  to  be  a  member  of  the  force,  and  is 
dismissed  therefrom  without  further  notice;  and  your  re- 
spondents allege  that  by  reason  of  the  premises,  the  relator 
has  ceased  to  be  a  member  of  the  police  force. 

In  Witness  Whereof,  your  respondents  have  caused 
these  presents  to  be  signed  by  their  President  and 

attested  by  their  Chief  Clerk  this day 

of ,  19—. 

B.  J.  Y., 

President. 
W.  H.  K., 

Chief  Clerk. 
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845.     Order  confirming  proceedings  reviewed  by  the  writ 1512. 

1.  Proceedings,  where  heard.^"The  cause  must  be  heard 
at  a  term  of  the  Appellate  Division  of  the  Supreme  Court,, 
held  within  the  judicial  department,  embracing  the  county 
where  the  writ  was  returnable."  Code  Civ.  Pro.  §  2138.  In  a 
tax  case,  however,  the  proceedings  are  heard  in  tiie  first  in- 
stance at  Special  Term.    Tax  Law;  (L.  1896,  c.  908)  §251. 
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2.  The  questions  to  be  determined  are  stated  in  Code 
Civ.  Pro.  §2140.1 

3.  The  denials  and  allegations  of  the  return  must  be 
held  true  ^  so  far  as  they  join  issue  with  the  material  allega- 
tions of  the  petition.  People  ex  rel.  Burnett  v.  Van  Brunt,  99 
App.  Div.  564;  90  Supp.  845.  "The  return  must  be  taken  as 
conclusive  and  acted  on  as  true."  People  ex  rel.  Lester  v.  Eno, 
176  N.  Y.  513.  So  far  as  the  statements  are  material.  People 
ex  rel.  Alexander  v.  Brady,  50  App.  Div.  372;  63  Supp.  1089. 
So  far  as  they  put  in  issue  the  material  allegations  of  the  peti- 
tion for  the  writ.  People  ex  rel.  Lester  v.  Eno,  176  N.  Y. 
513. 

4.  When  return  is  silent.^ — When  the  return  to  a  writ  of 
certiorari  is  silent  as  to  material  allegations  of  fact  contained 
in  the  petition,  the  presumption  is  that  the  officers  making 
the  return  intended  to  admit  those  allegations.     People  ex  rel. 

1  This  section  reads  as  follows:  §2140.  "The  questions,  involving  the 
merits,  to  be  determined  by  the  court  upon  the  hearing,  are  the  following 
only: 

"  1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-matter 
of  the  determination  under  review. 

"2.  Whether  the  authority  conferred  upon  the  body  or  officer,  in  relation 
to  that  subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in 
.  order  to  authorize  it  or  him  to  make  the  determination. 

"3.  Whether,  in  making  the  determination,  any  rule  of  law,  affecting 
the  rights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice  of  the 
relator. 

"4.  Whether  there  was  any  competent  proof  of  all  the  facts,  necessary 
to  be  proved,  in  order  to  authorize  the  making  of  the  determination. 

"5.  If  there  was  such  proof  whether  there  was,  upon  all  the  evidence, 
such  a  preponderance  of  proof,  against  the  existence  of  any  of  those  facts, 
that  the  verdict  of  a  jury,  affirming  the  existence  thereof,  rendered  in  an 
action  in  the  Supreme  Court,  triable  by  a  jury,  would  be  set  aside  by  the 
court,  as  against  the  weight  of  evidence." 

2  Except  in  tax  cases.     See  paragraph  6,  p!  1509. 

3  In  certiorari  proceedings  the  court  cannot  look  behind  the  return  to 
consider  allegations  of  fact  in  the  petition  and  the  papers,  unless  the  return 
admits  them  or  contains  an  equivalent  of  an  admission.  People  ex  rd. 
Miller  v.  Wurster,  149  N.  Y.  649. 
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McGwire  v.  Monroe,  97  App.  Div.  283;  89  Supp.  929.  But 
this  presumption  "  does  not  extend  to  conclusions  of  law  which 
are  not  admitted  even  if  not  denied."  People  ex  rel.  Brock- 
port  Village  V.  Sutphin,  166  N.  Y.  163.  In  certiorari  proceed- 
ings to  review  a  dismissal,  the  petition  for  the  writ  alleged  that 
the  finding  against  the  relator  was  induced  by  a  threat  of  the 
complainant  to  resign;  the  return  did  not  deny  this;  the  court 
held  that,  the  return  being  silent  as  to  these  material  allega- 
tions, the  presumption  was  that  they  were  intended  to  be  ad- 
mitted; they  therefore  were  considered  and  the  determination 
was  annulled.  People  ex  rel.  McGwire  v.  Monroe,  97  App.  Div. 
283;  89  Supp.  929.  Where  the  facts  set  out  in  a  petition  for  a 
writ  are  not  denied,  but  the  return  contains  general  statements 
of  denials,  these  denials  are  mere  conclusions.  People  ex  rel. 
Bhumgara  Co.  v.  Wells,  93  "App.  Div.  212;  87  Supp.  543;  aff'd 
without  opinion,  179  N.  Y.  529.  But  allegations,  in  the  peti- 
tion, made  upon  information  and  belief,  do  not  call  for  a 
categorical  denial  in  order  not  to  be  deemed  to  have  been  ad- 
mitted. People  ex  rel.  Rosenberg  v.  Greene,  101  App.  Div.  33; 
91  Supp.  803. 

6.  In  case  of  dismissal.^ — Commissioners'  knowledge. — 
"In  determining  the  guilt  of  a  police  officer,  who  is  on  trial  for 

1  On  certiorari  to  review  a  dismissal,  it  was  contended  that  the  relator 
should  be  reinstated,  because  the  proceedings  before  the  commissioner 
who  dismissed  him  did  not  constitute  a  trial;  the  court  affirmed  the  pro- 
ceedings, however,  because  the  relator  did  not  claim  that  he  did  not  have 
a  trial,  merely  asserting  that  he  did  not  have  a  fair  trial,  and  because  the 
return  stated  that  the  relator  had  a  hearing.  People  ex  rel.  Alexander  v. 
Brady,  50  App.  Div.  372;  63  Supp.  1089. 

Where  authority  is  given  a  commissioner  to  remove  an  inferior  officer, 
provided  the  removal  is  for  cause  and  the  officer  has  an  opportunity  to 
explain,  it  is  "not  necessary  that  the  proceedings  should  be  conducted 
with  that  degree  of  exactness  which  is  required  upon  a  trial  for  a  criminal 
offense  in  an  ordinary  tribunal  of  justice."  People  ex  rel.  Keech  v.  Thomp- 
son, 94  N.  Y.  451. 

The  police  commissioner  of  New  York  City  was  held  not  deprived  of 
jurisdiction  to  try  a  patrolman  because  he  had  discussed  the  case,  before 
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charges  preferred  against  him,  the  police  commissioners  cannot 
act  upon  their  own  knowledge.  The  charges  must  be  tried 
upon  evidence,  and  the  guilt  must  be  established  by  evidence 
produced  before  the  commissioners  upon  the  trial.  .  .  .  But 
in  inflicting  the  punishment  they  may  take  into  consideration 
the  evidence,  as  well  as  their  own  knowledge  of  the  police 
officer,  and  inflict  such  punishment,  authorized  by  the  rules  and 
the  statutes,  as  in  their  judgment  the  case,  in  view  of  all  the 
circumstances,  requires."  People  ex  rel.  M'Aleer  v.  French, 
119  N.  Y.  502;  People  ex  rel.  Clarke  v.  Roosevelt,  168  N.  Y. 
488. 

Unverified  charges. — Where  the  relator  is  entitled  to  a  trial, 
a  dismissal  based  upon  unverified  statements  alone  is  invalid. 
People  ex  rel.  Kasschau  v.  N.  Y.  Police  Commrs.,  155  N.  Y.  40. 
"A  determination  thus  made  is  not  the  result  of  a  trial  or  a 
hearing  in  any  proper  sense."  Id.  It  is  no  answer  that  the 
relator  did  not  ask  for  the  witnesses  to  be  sworn;  the  burden 
was  on  the  prosecution.  Id.  In  certiorari  proceedings  to 
review  the  action  of  the  police  commissioner  of  New  York 
City  in  dismissing  a  policeman,  it  appeared  that  a  letter  was 
received  by  the  commissioner  after  the  trial,  which  letter  con- 
tained facts  prejudicial  to  the  policeman;  the  commissioner, 
in  his  return,  stated  that  this  letter  was  not  considered;  the 
return  in  this  respect,  it  seems,  was  conclusive.  People  ex  rel. 
Fitzpatrick  v.  Greene,  97  App.  Div.  502;  90  Supp.  162;  reversed 
on  other  points,  181  N.  Y.  308. 

Counsel. — It  is  not  a  ground  for  reversing,  on  certiorari,  a 
determination  dismissing  a  relator  from  his  position,  that  on 
the  hearing  he  was  not  represented  by  counsel,  where  there  is 
nothing  to  indicate  that  he  requested  covmsel.  People  ex  rel. 
Alexander  v.  Brady,  50  App.  Div.  372;  63  Supp.  1089. 

Presumption  of  innocence. — On  a  review  by  certiorari  of  the 

the  trial,  with  this  patrolman's  counsel,  and  had  declared  he  believed  the 
patrolman  guilty.  People  ex  rel.  Campbell  v.  Partridge,  99  App.  Div.  410; 
91  Supp.  258;  a£f'd  without  opinion,  180  N.  Y.  542. 
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proceedings  of  the  fire  commissioner  of  New  York  City  in 
trying  an  assistant  foreman,  it  was  held  that  as  the  charge 
against  the  relator  was  the  commission  of  a  felony,  he  was  en- 
titled to  the  same  presimiption  of  innocence  that  he  would 
have  in  a  criminal  court.  People  ex  rel.  Madigan  v.  Sturgis, 
110  App.  Div.  1;  96  Supp.  1046.  The  same  ruling  was  made 
on  review  of  a  poUce  board's  determination.  People  ex  rel. 
Campbell  v.  Schenectady  Police  Commissioners,  13  App.  Div. 
69;  43  Supp. 118. 

Authority  of  deputy. — On  certiorari,  to  review  the  dismissal 
of  the  relator  from  the  New  York  police  force  by  the  police 
commissioner,  the  point  was  raised  that  the  deputy  commis- 
sioner who  tried  the  relator  had  not  been  duly  authorized  to 
do  so;  Held,  however,  that  jurisdiction  prima  facie  was  estab- 
lished by  recitals  in  the  record.  People  ex  rel.  Curhmings  v. 
Greene,  112  App.  Div.  883;  97  Supp.  748.  On  certiorari,  to 
review  the  proceedings  of  the  police  commissioner  of  .New 
York  City  in  dismissing  a  patrolman,  it  was  held  that  the  de- 
fendant had  no  jurisdiction  to  entertain  the  charges;  for  the 
relator  was  a  veteran,  and,  imder  the  New  York  Charter,  §  355, 
had  presented  his  application  for  retirement  before  the  formal 
charges  were  presented,  and  an  anonymous  communication 
from  the  Society  for  the  Prevention  of  Crime,  given  to  the 
commissioner  prior  to  the  relator's  application  for  retirement, 
was  deemed  not  to  constitute  "charges  pending."  People  ex 
rel.  Fitzpatrick  v.  Greene,  181  N.  Y.  308. 

6.  In  tax  cases. — Upon  the  writ  to  review  a  tax  assess- 
ment, the  petition  of  the  relator  and  the  return  of  the  com- 
missioners are  regarded  simply  as  pleadings  in  the  proceed- 
ing, and  the  issues  raised  thereby  furnish  the  subject-matter 
upon  which  the  determination  is  to  be  had.  People  ex  rel. 
Citizens'  Lighting  Co.  v.  Feitner,  81  App.  Div.  118;  81  Supp.  73. 
"Upon  a  certiorari  to  review  the  action  of  the  assessing  officer, 
if  it  appears  from  the  record  ....  that  as  a  matter  of  fact  the 
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assessment  of  the  relator's  property  is  unequal  as  compared 
with  the  assessment  of  other  similar  property  similarly  situ- 
ated, and  is  unjust,  this  court  is  at  liberty  to  correct  such 
assessment,  even  though  the  rule  or  general  principle  upon 
which  the  assessment  was  made  is  not  an  illegal  or  erroneous 
one."  People  ex  rel.  Connelly  v.  Reis,  109  App.  Div.  748; 
96  Supp.  597.  A  relator,  seeking  reduction  of  a  personal  as- 
sessment, and  desiring  to  avail  himself  of  the  provisions  of  the 
New  York  Charter,  §  897,  as  am'd  by  L.  1902,  c.  192,  which 
give  the  tax  commissioners  power,  imder  certain  conditions, 
to  reduce  a  tax,  must  satisfy  the  board  that  illness  or  absence 
from  the  city  prevented  him  from  making  the  application 
within  the  time  allowed.  People  ex  rel.  Chambers  v.  Wells, 
110  App.  Div.  336;  97  Supp.  333.  On  certiorari  to  review  the 
action  of  tax  assessors,  a  verified  statement  of  the  relator, 
showing  its  assets,  was  not  contradicted,  but  in  the  return, 
the  commissioners  denied  that  the  assessment  was  erroneous 
in  any  manner;  the  commissioners  contended  that  the  special 
term  should  have  taken  testimony  or  sent  the  matter  to  a 
referee;  Held,  that  the  special  term  was  right  in  doing  neither 
of  these  things,  for  no  issue  of  fact  had  been  raised.  People 
ex  rel.  Bhumgara  Co.  v.  Wells,  93  App.  Div.  212;  87  Supp.  543; 
aff' d  without  opinion,  179  N.  Y.  529, 

7.  In  audit  cases.— Although  the  State  comptroller  acts 
judicially  in  auditing  a  claim,  and  the  Supreme  Court  has 
power  to  review  that  audit  upon  the  facts,  his  judgment  should 
not  be  overruled  unless  it  is  clear  that  he  has  erred.  People 
ex  rel.  Lovett  v.  Miller,  101  App.  Div.  291;  91  Supp.  638. 

8.  Court  of  appeals.!— Where  there  is  no  real  conflict  in 
the   evidence,  and  there  is  thus  a  substantial  failure  of  evi- 

1  Code  Civ.  Pro.  §  2140,  subd.  5,  is  not  applicable  to  the  Court  of  Appeals. 
Peopk  ex  rel.  McCabe  v.  N.  Y.  Fire  Commrs.,  106  N.  Y.  257.  The  opinion 
says:  "As  there  was  enough  in  the  evidence  to  call  for  the  exercise  of  the 
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dence  to  sustain  the  determination,  the  Court  of  Appeals  has 
reversed  orders  of  the  Appellate  Division  affirming  the  dis- 
missal of  a  policeman.  People  ex  rel.  Coyle  v.  Martin,  142 
N.  Y.  352;  People  ex  rel.  Hogan  v.  French,  119  N.  Y.  493. 

9.  The  final  order. — "The  court,  upon  the  hearing,  may 
make  a  final  order,  annulling  or  confirming,  wholly  or  partly, 
or  modifying,  the  determination  reviewed,  as  to  any  or  all  of 
the  parties."  Code  Civ.  Pro.  §  2141.  Directions  for  the  entry 
and  enrollment  of  the  final  order  are  given  in  Id.  §  2144,  and 
the  effect  thereof  is  stated  in  Id.  §  2145. 

10.  Restitution — Where  the  determination  reviewed  is 
annulled  or  modified,  the  court  may  order  and  enforce  restitu- 
tion, in  like  manner,  with  like  effect  and  subject  to  the  same 
conditions  as  where  a  judgment  is  reversed  upon  appeal. 
Code  Civ.  Pro.  §  2142. 

discretion  of  the  Supreme  Court  in  reversing  on  the  facts  as  against  the 
weight  of  evidence,  we  cannot  interfere  with  its  determination  on  that 
question. 

"We  do  not  mean  to  say  that,  under  no  circumstances,  could  we  review 
such  determination.  In  cases  involving  a  plain  violation  of  the  well-known 
rules  governing  applications  for  a  new  trial  on  the  ground  that  the  verdict 
is  against  the  weight  of  evidence,  or  when  it  could  be  seen  that  there  was 
an  abuse  of  the  discretion  of  the  court,  and,  possibly,  in  some  other  cases, 
this  court  might  review  the  decisions  of  the  lower  court,  but  here  is  no 
such  case."     Id. 

"It  is  the  general  rule  that  a  court  or  board  exercising  judicial  func- 
tions by  permission  of  some  statute,  has  no  interest  in  maintaining  its 
determination,  and,  therefore,  can  neither  appeal  from  an  order  of  the  court 
reversing  the  proceedings ,  nor  be  heard  on  the  appeal. ' '  People  ex  rel.  Steward 
V.  State  R.  R.  Commrs.,  160  N.  Y.  202,  212.  Similarly,  a  Supreme  Court  jus- 
tice was  not  allowed  to  appeal  from  an  order  of  the  General  Term  which 
reversed  an  order  of  the  justice's  remanding  a  prisoner  to  custody.  People 
ex  rel.  Breslin  v.  Lawrence,  107  N.  Y.  607.  But  land  commissioners,  it 
was  held,  were  in  a  legal  sense  aggrieved  by  a  reversal  of  their  resolution 
directing  that  a  patent  for  certain  lands  under  water  issue  to  a  corporation, 
and  hence  they  were  allowed  to  appeal.  People  ex  rel.  Burnham  v.  Jones, 
110  N.  Y.  609. 
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11.  Costs — Provision  for  costs  in  certiorari  is  made  by  Code 
Civ.  Pro.  §  2143. 


Form  Uo.  845. 

Order  Confirming  Proceedings  Eeviewed  by  the  Writ.i 
(Code  Civ.  Pi-o.  §2141.) 

[At,  etc.,  as  for  court  order.] 

[Title.] 

This  matter  coming  on  to  be  heard  on  the  petition,  writ  of 

certiorari,  return  thereto,  petition  and  order,  making 

a  party  thereto,  and  notice  of  motion  and  affidavits  to  quash 
the  writ  of  certiorari,  and  after  hearing  J.  E.  McL.,  counsel 

for ,  and  W.  H.  W.,  counsel  for — - — ,  and  H.  T. 

O'B.,  counsel  for . 

Ordered,  That  the  determination  of  the  Public  Improve- 
ment Commission  of  the  city  of be  and  the  same 

hereby  is  confirmed,  with dollars  costs  and  disburse- 
ments to  the  respondents. 

Enter,  etc. 

1  From  People  ex  rel.  North  v.  Featherstonhaugh,  172  N.  Y.  112,  in  which 
the  proceejjings  were  confirmed.  The  court  said,  however,  that  though  it 
considered"^  the  case  upon  the  merits,  as  so  many  persons  would  become 
interested,  the  proceedings  were  neither  judicial  nor  quasi-judicial  and 
therefore  not  subject  to  review  by  certiorari. 


CHAPTER  XVII. 

WRIT  OF  PROHIBITION. 
FORMS. 

NO.  PAGE. 

847.  Affidavit  to  procure  alternative  writ  of  prohibition '.   1522: 

848.  Order  to  show  cause  and  directing  that  alternative  writ  issue .  .    1526. 

849.  Alternative  writ  of  prohibition 1527. 

850.  Order  that  absolute  writ  issue  after  hearing  on  alternative  writ.  1529. 

851.  Absolute  writ  of  prohibition  issued  after  hearing  on  alternative 

writ 1531. 

852.  Absolute  writ  of  prohibition  issued  in  the  first  instance 1532. 

853.  Return  to  alternative  writ  of  prohibition 1533. 

1.  General  principles. — "The  writ  of  prohibition  is  not 
favored  by  the  courts.  Necessity  alone  justifies  it.  Although 
authorized  by  statute,  it  is  not  issued  as  a  matter  of  right,  but 
only  in  the  exercise  of  sound  judicial  discretion,  when  there 
is  no  other  remedy.  While  it  issues  out  of  a  superior  court 
and  runs  to  an  inferior  court  or  judge,  its  object  is  not  the  cor- 
rection of  errors,  nor  relief  from  action  already  taken.  In  no 
sense  is  it  a  substitute  for  an  appeal,  as  its  sole  province  is  to 
prevent  the  inferior  tribunal  from  usurping  a  jurisdiction 
which  it  does  not  possess,  although  it  runs  against  the  exercise 
of  unauthorized  power  in  a  proceeding  of  which  the  lower  court 
has  jurisdiction,  as  well  as  when  the  proceeding  itself  is  in- 
stituted without  jurisdiction.  The  sole  question  to  be  tried 
is  the  power  of  the  inferior  court  or  magistrate  to  do  the  particu- 
lar act  in  question.  It  is  in  effect  an  injunction  against  a  court, 
as  contrasted  with  an  injunction  proper  which  is  granted 
against  persons  or  corporations.  It  is  not  an  affirmative  rem^ 
edy  like  mandamus,  but  purely  negative,  for  it  does  not  com- 
VoL.  11—41  1513 
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mand  that  anything  be  done,  but  that  something  should  be 
left  undone.  The  practice  in  issuing  and  enforcing  the  writ 
is  regulated  by  statute,  but  its  nature,  object  and  function,  as 
well  as  the  facts  governing  the  issue  thereof  are  regulated  by 
the  common  law.  It  is  justified  only  by  extreme  necessity, 
when  the  grievance  cannot  be  redressed  by  ordinary  proceed- 
ings at  law,  or  in  equity,  or  by  appeal."  People  ex  rel.  Liv- 
ingston V.  Wyatt,  186  N.  Y.  383,  393.  "The  writ  of  prohibition 
is  a  remedy  nearly  obsolete,  never  demandable  as  a  matter  of 
right,  and  when  granted  is  confined  to  those  cases  in  which 
there  is  no  other  remedy."     A-p-pp  v.  People,  20  N.  Y.  531. 

2.  When  granted. — Criminal  Court;  improperly  entertaivr 
ing  motion  for  a  new  trial. — Where  the  Court  of  General  Ses- 
sions of  the  Peace  in  and  for  the  county  of  New  York  enter- 
tained a  motion  for  a  new  trial  after  judgment  in  a  criminal 
case,  and  such  court  had  no  jurisdiction  under  the  statute  to 
entertain  such  a  motion,  a  writ  of  prohibition,  issued  at  the 
instance  of  the  district  attorney,  as  relator,  was  held  to  be 
the  proper  remedy.  People  ex  rel.  Jerome  v.  General  Sessions, 
185  N.  Y.  504.  So  also  the  writ  was  granted  to  prevent  the 
Court  of  Oyer  and  Terminer  from  entertaining  a  motion  to 
grant  a  new  trial  upon  the  merits  for  a  conviction  for  felony, 
where  such  court  had  no  jurisdiction  to  grant  the  motion. 
Appo  V.  People,  20  N.  Y.  531. 

Unconstitutional  statute. — A  writ  of  prohibition  is  the  proper 
remedy  to  prevent  the  attorney  general  and  a  referee  from 
proceeding  imder  a  statute  to  investigate  monopoUes,  which 
statute  (L.  1899,  c.  690)  violates  both  the  State  and  the  Fed- 
eral Constitutions.  People  ex  rel.  Morse  v.  Nussbaum,  55  App. 
Div.  245;  67  Supp.  492;  revsd.  (Matter  of  Davies)  168  N.  Y.  89, 
on  the  ground  that  the  statute  was  constitutional.  See  contra, 
People  ex  rel.  Burbank  v.  Wood,  21  App.  Div.  245;  47  Supp. 
676. 

Commissioner  to  take  deposition. — To  prevent  a  commissioner 
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appointed  by  the  court  of  another  State  to  take  a  deposition 
in  this  State  from  imprisoning  a  witness  for  refusing  to  answer 
a  privileged  question.  People  ex  rel.  Toy  v.  Mayer,  71  Hun, 
182;  24  Supp.  621. 

Void  decree. — A  writ  of  prohibition  may  properly  issue  to 
prevent  a  court  from  enforcing  a  void  decree.  People  ex  rel. 
Sprague  v.  Fitzgerald,  15  App.  Div.  539;  44  Supp.  556;  aff' d 
without  opinion,  156  N.  Y.  689. 

Improper  service  of  summons. — Preventing  a  justice  of  the 
peace  from  proceeding  with  the  case  against  a  juror  who  was 
served  with  a  summons  while  acting  as  such.  People  ex  rel. 
Hess  V.  Inman,  74  Him,  130;  26  Supp.  329.  But  the  contrary 
doctrine  seems  to  be  announced  in  People  ex  rel.  Ballin  v. 
Smith,  184  N.  Y.  96. 

Common  council  of  city. — ^To  prevent  the  common  council  of 
a  city  from  considering  a  claim  in  a  manner  different  from  that 
pointed  out  by  the  statute,  and  examining  witnesses  during 
the  absence  of  the  claimant.  People  ex  rel.  Nisbet  v.  City  of 
Amsterdam,  90  Hun,  495;  36  Supp.  64.  Such  a  proceeding  is 
contrary  to  the  law  of  the  land;  it  is  not  due  process  of  law. 
Id. 

The  General  Term  {now  Appellate  Division)  of  the  Supreme 
Court  can  issue  a  writ  of  prohibition  to  the  Special  Term  only 
on  the  ground  that  the  Special  Term  has  not  jurisdiction  of 
the  matter  as  to  which  the  writ  is  issued.  People  ex  rel. 
Mayor  v.  Nichols,  79  N.  Y.  582. 

John  Doe  proceedings. — ^To  prevent  a  justice  of  the  peace 
from  compelling  relator  to  appear  and  answer  questions  on  a 
"John  Doe"  proceeding  where  no  information  had  been  filed 
setting  forth  that  any  person  had  committed  any  particular 
crime.  People  ex  rel.  Sampson  v.  Dunning,  113  App.  Div.  35; 
98  Supp.  1067. 

3.  When  not  granted. — Criminal  law.  Remedy  by  appeal. — 
In  a  case  which  an  order  denying  a  motion  to  dismiss  an  in- 
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dictment  is  made,  as  it  is  appealable.    People  ex  rel.  Hummel 
V.  Trial  Term,  184  N.  Y.  30. 

Criminal  law;  unconstitutional  statute. — A  person  held  on  a 
criminal  charge  under  a  statute  which  he  claims  to  be  uncon- 
stitutional, cannot  invoke  the  aid  of  a  writ  of  prohibition  to 
prevent  the  court  from  proceeding  thereunder,  as  his  remedy 
is  by  appeal,  and,  if  convicted,  by  habeas  corpus.  People  ex  rel. 
Burbank  v.  Wood,  21  App.  Div.  245;  47  Supp.  676. 

Remedy  by  motion  or  appeal. — The  writ  of  prohibition  should 
not  issue  against  a  justice  of  the  peace  to  prevent  him  from 
proceeding  in  a  case  in  which  it  is  claimed  there  has  been  a 
defective  service  of  the  summons,  as  the  aggrieved  party  may 
move  to  set  aside  the  summons,  and  may  appeal  from  a  decision 
refusing  to  do  so.  People  ex  rel.  Ballin  v.  Smith,  184  N.  Y. 
96. 

Collateral  questions. — The  writ  of  prohibition  cannot  be  used 
as  a  means  of  determining  questions  collateral  to  that  involved 
in  the  action  or  proceeding,  as  to  which  the  writ  issues.  Thom- 
son V.  Tracy,  60  N.  Y.  31. 

Incorrect  practice  although  court  has  jurisdiction. — The  writ 
of  prohibition  is  not  designed  to  correct  the  practice  of  a  court 
which  has  jurisdiction  of  a  cause,  and  therefore  it  does  not  he 
to  prevent  the  Supreme  Court  at  one  special  term  from  issuing 
a  writ  of  certiorari,  when  by  the  rules  of  the  court  or  the  Code 
the  writs  should  be  issued  by  another  special  term  of  the  same 
court.     People  ex  rel.  Mayor  v.  Nichols,  79  N.  Y.  582. 

Bias  of  judicial  officer. — Prohibition  is  not  the  proper  remedy 
against  a  judicial  officer  to  prevent  him  from  trying  a  criminal 
case  on  the  ground  that  he  is  biased  against  the  prisoner. 
People  ex  rel.  Devery  v.  Jerome,  36  Misc.  256;  73  Supp.  306. 

Alleged  prejudice  of  a  justice  of  the  peace  in  a  proceeding  to 
punish  a  person  for  contempt,  is  not  sufficient  to  justify  the 
granting  of  a  writ  of  prohibition  against  the  justice.  People 
ex  rel.  Deal  v.  Williams,  51  App-  Div.  102;  64  Supp.  457. 

Summary  proceeding.— The  writ  was  refused  to  prevent  the 
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Marine  Court  of  the  city  of  New  York  from  removing  a  tenant 
under  summary  proceedings,  where  such  tenant  had  derived 
right  to  possession  from  a  defendant  in  a  foreclosure  suit, 
whose  right  had  been  foreclosed.  People  ex  rel.  Higgins  v. 
McAdam,  84  N.  Y.  287. 

Void  subpcena. — The  remedy  of  a  person  served  with  a  void 
subpcena  is  not  by  writ  of  prohibition  to  prevent  further  pro- 
ceedings therein,  but  by  writ  of  habeas  corpus,  when  an  at- 
tempt is  made  to  enforce  the  subpoena  against  him.  People 
ex  rel.  Livingston  v.  Wyatt,  186  N.  Y.  383. 

Surrogates'  Courts. — A  writ  of  prohibition  will  not  issue  to 
prevent  a  surrogate  from  considering  a  petition  for  the  probate 
of  a  will  on  the  ground  that  the  testator  did  not  reside  in  the 
county  at  the  time  of  his  death.  People  ex  rel.  James  v. 
Surrogate's  Court,  36  Hun,  218.  Nor  to  prevent  a  "Surrogate 
from  admitting  a  will  to  probate  upon  the  application  of  one 
under  indictment  for  murder,  who  has  filed  a  second  and  later 
will,  and  asks  to  have  the  proceedings  adjourned  until  he  can 
produce  testimony  in  support  of  the  later  will.  People  ex  rel. 
Patrick  v.  Fitzgerald,  73  App.  Div.  339;  76  Supp.  865. 

District  attorney  acting  as  surrogate. — The  writ  was  refused  to 
prevent  the  district  attorney  from  acting  as  surrogate  in  a  case 
in  which  both  the  surrogate  and  county  judge  were  disabled 
from  acting,  as  it  was  held  that  Code  Civ.  Pro.  §§2484  and 
2485  were  constitutional  in  authorizing  the  district  attorney 
to  act  as  surrogate  in  the  event  of  the  incapacity  of  the  surro- 
gate or  county  judge.  People  ex  rel.  Oakley  v.  Petty,  32  Hun, 
443. 

Punishing  judgment  debtor  for  contempt. — The  city  court  of 
New  York  has  power  to  punish  a  judgment  debtor  for  contempt, 
and  therefore  a  writ  of  prohibition  should  not  be  issued  to 
prevent  it  from  exercising  this  power.  People  ex  rel.  Aldhou^e 
v.  McCarthy,  41  Misc.  429;  84  Supp.  1062. 

Ministerial  act. — Prohibition  does  not  lie  to  restrain  a  minis- 
terial act.     Thomson  v.  Tracy,  60  N.  Y.  31. . 
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Military  board  of  examination} — The  writ  will  not  lie  to  pre- 
vent a  military  board  of  examination  in  the  National  Guard 
from  conducting  an  examination  in  accordance  with  the  military 
code,  to  determine  the  fitness  of  an  officer  of  the  National 
Guard  for  the  miUtary  service.  People  ex  rel.  Smith  v.  Doyle, 
44  App.  Div.  402;  60  Supp.  1088;  aff'd  without  opinion,  162 
N. Y.  659. 

A  mayor  hearing  charges  against  a  fire  commissioner. — The 
writ  will  not  he  against  a  mayor  of  a  city  to  prevent  him  from 
hearing  and  trying  charges  against  a  fire  commissioner,  as  his 
proceeding  may  be  reviewed  by  certiorari,  but  as  the  mayor 
has  no  jurisdiction  to  try  charges  against  a  commissioner  whose 
term  of  office  has  expired,  prohibition  in  such  a  case  is  the  proper 
remedy.  People  ex  rel.  Jones  v.  Sherman,  66  App.  Div.  231; 
72  Supp.' 718;  aff'd  171  N.  Y.  684. 

Civil  service  law. — A  writ  of  prohibition  will  not  lie  to  re- 
strain civil  service  commissioners  from  making  an  investiga- 
tion, as  such  a  writ  is  addressed  only  to  subordinate  courts 
and  inferior  tribunals,  and  cannot  be  used  to  prevent  action 
by  administrative  or  legislative  bodies.  People  ex  rel.  Bender 
V.  Milliken,  185  N.  Y.  35. 

4.  Practice  in  procuring  writ. — The  Code  provides  that 
a  writ  of  prohibition  should  be  either  alternative  or  absolute; 
that  it  may  be  granted  upon  affidavit  or  other  written  proof, 
either  with  or  without  notice.  §  2091.  That  an  alternative 
writ  must  first  be  issued,  and  upon  the  return  thereof  an  abso- 
lute writ  may  be  issued,  if  the  facts  and  law  warrant  it.  Code 
Civ.  Pro.  §  2094.  However,  it  is  held  that  an  absolute  writ 
may  be  granted  without  first  issuing  an  alternative  one,  if 
the  facts  are  undisputed,  and  the  law  warrants  the  issuing  of 
an  absolute  writ.  People  ex  rel.  Toy  v.  Mayer,  71  Hun,  182;  24 
Supp.  621. 

1  See  Form  No.  824,  p.  1474,  in  which  a  writ  of  certiorari  was  issued  in 
the  above  case,  and  the  proceedings  before  the  military  commission  were 
reviewed  in  that  manner.     People  ex  rel.  Smith  v.  Hoffman,  166  N.  Y.  462. 
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There  are  in  general  two  methods,  therefore,  in  which  the 
application  for  a  writ  may  be  made.  Upon  proper  proof,  an 
alternative  writ  may  be  issued,  and  upon  the  return  day 
thereof  the  absolute  writ  may  follow.  On  the  other  hand,  if 
the  motion  for  a  writ  is  made  on  notice,  the  court  has  power 
on  the  return  day  of  the  notice  of  motion  or  order  to  show 
cause,  to  issue  an  absolute  writ  if  the  undisputed  facts  warrant 
it  under  the  law.  The  more  frequent  practice  is  to  issue  an 
alternative  writ.  This  acts  as  a  stay  of  proceedings  against 
the  court  until  final  determination  of  the  proceeding,  and  it 
might,  in  some  case,  be  embarrassing  to  get  an  order,  which  as 
to  the  court  would  stay  the  proceeding  otherwise  than  by 
State  writ. 

By  what  court  granted. — The  writ  may  be  granted  by  the 
special  term  of  the  Supreme  Court,  in  the  judicial  district  em- 
bracing the  county  wherein  the  action  or  special  proceeding 
is  triable.  Code  Civ.  Pro.  §  2092.  Or,  if  it  is  desired  to  issue  the 
writ  as  against  a  justice,  or  a  special  term,  or  trial  term,  of 
the  Supreme  Court,  the  writ  may  be  issued  by  the  appellate 
division  of  the  Supreme  Court  of  the  judicial  district  embracing 
the  county  wherein  the  action  is  triable,  or  the  special  proceed- 
ing is  brought.     Id.  §  2093. 

When  returnable.— The  writ  may  be  returnable  forthwith  or 
at  a  given  day  before  the  term  which  granted  it,  or  upon  the 
first  day  of  a  future  term  therein  specified.    Id.  §  2095. 

6.  Service  of  writ.— The  writ  as  well  as  a  copy  of  the  papers 
on  which  it  was  granted  must  be  served  on  the  court  as  well 
as  on  the  party,  by  showing  the  original  writ  and  delivering  a 
copy  thereof  to  the  person  to  be  served.  Where  it  is  directed 
to  a  court  or  to  a  judge  or  judges  of  a  court,  it  must  be  served 
either  in  term  time  or  in  vacation  upon  the  judge  or  judges  of 
the  court,  except  that  where  the  court  consists  of  three  or 
more  judges,  service  upon  a  majority  of  them  is  sufficient. 
Where  it  is  to  be  served  upon  a  board  or  body,  other  than  a 
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corporation,  service  must  be  made  upon  a  majority  of  members 
of  the  board  or  body  so  created  by  law,  or  on  a  chairman  or 
other .  presiding  officer  appointed  pursuant  to  law,  in  which 
case  service  upon  him  is  sufficient.  Where  the  writ  is  to  be 
served  upon  a  corporation,  service  thereof  may  be  made  upon 
any  officer  upon  whom  a  summons  issued  out  of  the  Supreme 
Court  may  be  served.  Where  one  or  more  of  the  persons 
upon  whom  to  make  service,  cannot  after  due  diligence  be  found, 
the  exhibition  of  the  original  writ  may  be  dispensed  with  and 
service  may  be  made  upon  him  or  them  as  prescribed  by  law 
for  the  service  of  a  summons  issued  out  of  the  Supreme  Court. 
Id.    §§2095,2071. 

Serving  writ  on  court. — The  writ  must  be  served  on  the  court 
to  whom  it  is  directed,  to  become  effectual.  Matter  of  Cameron, 
5  Hun,  290. 

6.  Necessity  of  return — Unless  a  return  is  made,  an 
absolute  writ  issues  as  of  course.  Id.  §  2096.  Where  a  party 
makes  a  return  it  is  incumbent  upon  the  judge  of  the  court 
also  to  make  one,  and  such  return  may  be  enforced  by  con- 
tempt proceedings.  Id.  §  2096.  A  person  named  as  respond- 
ent, other  than  a  judge,  may  adopt  the  return  made  by  the 
court  or  judge. .   Id.  §  2098. 

Failure  to  traverse  return.  Effect. — Where  a  relator  fails  to 
traverse  a  return  to  a  writ  of  prohibition,  or  to  move  to  compel 
the  respondent  to  file  a  further  return,  but  asks  for  an  absolute 
writ  without  trial  of  the  issues,  the  return  is  conclusive  as  to 
all  matters  denied  by  the  respondent  and  as  to  any  new  matter 
alleged  therein,  not  denied  by  the  relator.  People  ex  rel. 
Livingston  v.  Wyatt,  186  N.  Y.  383. 

7.  Motion  to  vacate  writ — A  motion  cannot  be  enter- 
tained to  vacate  the  writ  on  the  merits  as  such  question  can 
only  be  raised  by  the  return.  Id.  §  2097.  But  such  a  mo- 
tion may  be  made  for  any  matters  not  involving  the  merits 
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at  a  term  where  the  writ  may  have  been  granted.  Id. 
§  2097. 

8.  Trial — The  court  may  try  the  issues  raised  by  the  writ 
and  the  return  upon  the  return  day  of  the  writ,  or  may  direct 
a  jury  trial  of  the  issues.     Id.  §  2099. 

9.  Costs  in  a  sum  not  exceeding  $50,  and  disbursements, 
may  be  awarded  to  either  party  as  upon  a  motion,  upon  the 
final  determination  of  the  hearing  on  the  alternative  writ.  Id. 
§  2100. 

10.  Appeal An  order  of  the  Supreme  Court,  refusing  to 

grant  a  writ,  is  not  appealable  to  the  Court  of  Appeals.  Peo- 
ple ex  rel.  Adams  v.  Wesibrook,  89  N.  Y.  152.  But  a  justice 
against  whom  a  writ  of  prohibition  is  granted  preventing  him 
from  proceeding  further  in  a  case  to  punish  a  person  for  con- 
tempt, and  granting  costs  against  the  justice,  may  appeal 
from  the  order  granting  the  writ.  People  ex  rel.  Deal  v.  Wil- 
liams, 51  App.  Div.  102;  64  Supp.  457. 

11.  Against   district   attorney   and   grand  jurors — ^An 

alternative  writ  of  prohibition  was  granted  against  the  dis- 
trict attorney,  the  Court  of  General  Sessions  and  the  grand 
jurors,  on  an  affidavit  of  an  attorney  for  a  prisoner  under  in- 
dictment for  murder,  that  John  Doe  subpoenas  were  being 
illegally  used  by  the  district  attorney's  office  and  witnesses 
examined  thereunder  to  the  prejudice  of  the  prisoner.  The 
court  denied  the  motion  to  make  the  writ  absolute  and  said 
that  an  attempt  to  obtain  relief  should  first  be  made  to  the 
Court  of  General  Sessions.  People  ex  rel.  Thaw  v.  Jerome 
(MacLean,  J.),  N.  Y.  Law  J.,  Sept.  21,  1^07.  No  further  pro- 
ceedings were  taken  by  either  party  concerning  the  writ. 
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Form  No.  841. 

Affidavit  to  Procure  Alternative  Writ  of  Prohibition. ' 
(Code  Civ.  Pro.  §2094.) 

Supreme  Court,  New  York  County. 

The  People  of  the  State  of  New  York, 
ex  rel.  WilUam  Travers  Jerome,  dis- 
trict  attorney   of  New   York   County, 

against 
The  Honorable  John  W.  Goff,  Recorder 
of  the  County  of  New  York,  and  Judge 
of  the  Court  of  General  Sessions  of 
the  Peace,  in  and  for  the  County  of  New 
York,  and  John  Blake. 

County  of  New  York,  ss: 

A.  C.  T.  being  duly  sworn,  deposes  and  says: 

That  he  is  a  Deputy  Assistant  District  Attorney  rpon  the 
professional  staff  of.  the  District  Attorney  of  New  York  County, 
and  in  that  capacity  prepared  and  conducted  the  prosecution 
of  J.  B.,  one  of  the  defendants  herein. 

That  said  J.  B.  was  charged  by  the  Grand  Jury  of  the  County 

of  New  York  by  an  indictment  filed  on  the day  of 

,  19 — ,  with  the  crime  of  selling  an  article  of  merchan- 
dise to  his  knowledge  falsely  described  by  label  upon  the 
vessel  containing  the  same,  and  with  other  crimes;  as  more 
fully  appears  by  a  copy  of  said  indictment  hereto  attached, 

and  marked  "Exhibit  A."     That  on  the day  of 

,  19 — ,  the  defendant  was  arraigned  at  the  bar,  and 

entered  a  plea  of  not  guilty  to  the  said  indictment.  That  said 
indictment  was  moved  for  trial  in  Part  I  of  the  Court  of  General 
Sessions  of  the  Peace,  held  in  and  for  the  County  of  New  York, 

on  the day  of ,   19 — ,  before  the  Hon. 

J.  W.  G.,  Recorder,  then  presiding.  That  the  defendant 
appeared  in  person  and  was  represented  by  counsel.  That  a 
jury  was  sworn  and  impaneled.  That  evidence  was  received 
and  testimony  taken  from  day  to  day,  said  trial  being  ad- 
journed for  that  puspose  from  day  to  day  until  the 

day  of ,   19 — ,  when,   after  arguments  of  counsel, 

•  From  People  ex  rel.  Jerome  v.  General  Sessions,  185  N.  Y.  504,  in  which 
the  writ  was  issued  and  upheld. 
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and  charge  of  the  court,  the  jury  returned  a  verdict  of  "  Guilty, 
as  charged  in  the  indictment."  That  the  defendant  thereupon 
moved  that  the  verdict  of  the  jury  be  set  aside  upon  the 
ground  that  it  was  against  the  evidence  and  against  the  weight 
of  evidence,  and  upon  all  the  grounds  specified  in  the  Code  of 
Criminal  Procedure,  which  motion  was  then  and  there  denied 
by  the  court,  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  new  trial  upon  the 
minutes,  upon  all  the  statutory  grounds,  which  motion  was 
then  and  there  denied  and  an  exception  taken. 

That  the  defendant  then  moved  for  an  arrest  of  judgment, 
which  motion  was  denied  and  an  exception  taken. 

That  the  defendant  then  moved  for  a  certificate  of  reasonable 
doubt,  which  motion  was  then  and  there  denied  and  an  excep- 
tion taken. 

That  the  judge  then  sentenced  the  defendant  to  three  months 
in  the  penitentiary. 

That  the  court  thereupon  adjourned  the  November  term  of 
said  court  sine  die. 

That  thereafter  your  deponent  was  served  on  the 

day  of ,  19 — ,  with  a  notice  that  the  defendant  B., 

by  his  attorneys,  would  make  an  application  before  the  Hon. 
J.  W.  G.,  Recorder,  at  Part  II,  Trial  Term,  of  the  said  Court  of 
General  Sessions,  which  said  Term  was  the  December  Term  of 
the  said  Court  of  General  Sessions  of  the  Peace,  for  a  new  trial 
and  arrest  of  judgment,  and  also  for  an  order  vacating  and 
setting  aside  the  verdict  of  the  jury,  and  judgment  of  convic- 
tion, and  dismissing  the  indictment  and  discharging  the  de- 
fendant, as  more  fully  appears  by  a  copy  of  said  moving  papers, 
consisting  of  a  notice  of  motion  and  affidavit  of  J.  W.  O.,  Esq., 
counsel  for  defendant  B.,  hereto  attached  and  marked  "  Exhibit 
B, "  which  motion  was  returnable  on  the  same  day,  to  wit, 

Monday,  the  day  of  ,  19—,  at  

o'clock  in  the  morning,  at  Part  II,  of  the  December  Trial  Term. 
That  your  deponent  attended  in  said  Part  II  before  Hon.  J.  W. 

G.,  Recorder,  at  the  opening  of  the  said  court  on  said 

(ja,y  of ,  19 — ,  and  in  due  course  said  motion'  came 

on  to  be  heard.     That  the  defendant's  counsel   thereupon 
informed  the  court  that  his  motion  was  "for  a  new  trial  on  the 
evidence  on  the  whole  matter." 
That  the  recorder  then  stated  that  a  motion  for  a  new  trial 
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had  been  made  by  defendant's  counsel,  and  that  that  motion 
had  been  denied,  and  that  that  motion  was  now  res  adjudicata, 
and  inquired  of  defendant's  counsel  how  he  could  now  come  in 
and  argue  a  motion  already  decided,  to  which  the  defendant's 
counsel  replied,  "because  of  the  inherent  power  of  the  court." 
That  your  deponent  further  alleges  that  at  no  time,  either  in 
his  moving  papers  or  in  his  oral  argument  before  the  court,  or 
otherwise,  did  the  defendant's  counsel  suggest,  intimate  or 
contend  that  any  of  his  said  motions  were  based  upon  the  claim 
of  newly  discovered  evidence,  or  any  ground  stated  in  Sub- 
division 7  of  Section  465  of  the  Code  of  Criminal  Procedure. 
That  the  motion  was  then  adjourned  and  came  on  for  further 
hearing  the  following  afternoon,  the day  of . 

That  it  was  not  until  this  time  that  your  deponent  had  any 
opportunity  to  be  himself  heard  upon  the  motion,  and  that  he 
thereupon  called  the  court's  attention  to  the  fact  that  the 
Code  of  Criminal  Procedure  provides  that  any  motion  for  a 
new  trial  must  be  made  before  judgment,  except  when  made 
upon  newly  discovered  evidence;  that  there  was  no  suggestion 
upon  the  part  of  the  defendant's  counsel  that  the  groimds  for 
their  motion  were  based  on  any  newly  discovered  evidence, 
and  that  the  court  had  no  power  to  entertain  the  motion. 

That  the  hearing  on  said  motion  was  thereafter  adjourned 

until  the  day  of  .    That  your  deponent 

thereupon  stated  to  the  court  that  before  the  defendant  had 
been  sentenced,  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment had  been  made  and  denied,  and  that  the  People,  whom 
deponent  represented,  contended  that  the  court  "is  without 
any  vestige  of  authority  whatever  to  entertain  this  motion  at 
this  time."  That  the  court  (recorder)  thereupon  replied  as 
follows: — 

"  Well,  Mr.  T.,  we  had  better  not  waste  any  time  upon  that. 
It  is  but  fair  to  you  and  proper  for  me  to  state  to  you  the  atti- 
tude of  the  court.  While  I  regard  the  rules  and  regulations  of 
law  as  means  to  an  end,  that  is,  means  for  the  ascertainment  of  * 
definite  justice,  as  nearly  as  we  can  do  it,  yet  if  any  rule  or 
regulation  made  for  that  end  may  tend  to  prevent  justice  being 
done,  I  will  not  abide  by  that  rule.  This  court  is  for  the  ad- 
ministration of  justice,  and  if  an  error  has  been  committed  in 
the  trial  of  any  person,  accused  of  crime,  whether  that  error 
is  due  to  either  the  inadvertence  of  the  judge  or  the  omis- 
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sion  of  counsel  makes  no  difference,  but  if  it  be  an  error,  and 
as  long  as  it  is  within  the  power  of  this  court  to  correct  that 
error,  this  court  will  do  it  as  far  as  I  am  concerned.  So  that 
you  may  go  on  and  argue  the  question  upon  its  merits,  and 
help  me  all  that  you  can." 

That  your  deponent  thereupon  under  the  direction  of  the 
court,  being  precluded  from  further  argument  upon  the  ques- 
tion of  the  court's  power,  proceeded  to  argue  the  matter  upon 
what  the  court  saw  fit  to  term  the  "merits."  That  your  de- 
ponent having  concluded  his  argument  the  recorder  thereupon 
inquired  of  the  defendant's  counsel  as  follows: 

"Now,  Mr.  0.,  you  make  a  motion  for  what?"  To  which 
the  defendant's  counsel  replied: 

"  I  make  a  motion  for  a  new  trial  on  the  minutes  of  the  court, 
and  on  the  exceptions  and  on  the  judge's  charge.  I  make  a 
motion  in  arrest  of  judgment  on  the  ground  that  the  record 
discloses  no  crime." 

That  the  defendant's  counsel  thereupon  made  an  application 
to  the  court  to  permit  the  defendant  to  go  upon  bail,  pending 
the  court's  decision  of  the  motion.  That  your  deponent 
thereupon  stated  that  the  court  had  no  power  to  order  the 
defendant  to  bail,  unless  it  was  after  the  granting  of  a  certifi- 
cate of  reasonable  doubt.  The  court  (said  recorder)  there- 
upon said: 

"I  will  consider  the  whole  question.  If  I  find  that  it  is  in 
the  interests  of  justice,  I  will  admit  the  defendant  to  bail;  if  it 
is  not,  I  will  not  do  it." 

That  the  further  hearing  of  the  argument  was  thereupon 

postponed  by  the  court  until morning,  the 

day  of ,  19 — ,  with  leave  to  counsel  to  submit  further 

papers.  That  during  the  course  of  said  argument,  the  recorder 
informed  counsel  for  the  defendant  and  your  deponent  that 
after  sentence  had  been  imposed,  he,  the  said  recorder,  had 
directed  the  warden  of  the  city  prison  to  retain  said  B.  and  not 
to  send  him  to  the  penitentiary  under  the  sentence  until  certain 
matters  had  been  inquired  into.  And  that  your  deponent 
is  informed,  and  believes,  that  the  said  court  secured  the  return 
of  the  final  commitment  of  said  B.  to  the  penitentiary,  and  is 
now  retaining  the  same  in  order  that  said  B.  may  be  detained 
by  said  warden  in  the  city  prison  in  accordance  with  the 
statement  made  by  the  said  court  to  that  effect. 

Sworn  to  before  me,  etc.    ,  A.  C.  T. 
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Form  No.  848. 
Order  to  Show  Cause,  and  Directing  that  Alternative  Writ  Issue,  i 
(Code  Civ.  Pro.  §2094.) 
Supreme  Court.     New  York  County. 

The  People  of  the  State  op  New  York, 
ex  ret.  William  Travers  Jerome,  District 
Attorney  of  New  York  Coimty, 

against 
The  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  County  of  New  j' 
York;  the  Honorable  J.  W.  G.,  Recorder 
of  the  County  of  New  York,  and  Judge  of 
the  Court  of  General  Sessions  of  the  Peace 
in  and  for  the  County  of  New  York,  and 
John  Blake. ^ 

On  reading  the  affidavit  of  A.  C.  T.,  verified  the  

day  of ,  19 — ,  and  on  motion  of  A.  C.  T.,  Esq.,  coun- 
sel for  relator,  it  is 

Ordered,  'That  an  alternative  writ  of  prohibition  issue  out 
of  and  under  the  seal  of  this  court,  directed  to  the  said  Court 
of  General  Sessions  of  the  Peace,  and  to  the  said  Honorable 
J.  W.  G.,  Recorder  of  the  county  of  New  York,  and  judge  of 
the  Court  of  General  Sessions  of  the  Peace,  held  in  and  for  the 
county  of  New  York,  and  to  the  said  J.  B.,  commanding  them 
to  desist  and  refrain  from  any  further  proceedings  upon  or 
under  the  motion  for  a  new  trial  made  by  the  defendant  B., 
and  fully  set  forth  in  the  said  affidavit  of  said  T.,  the  same 
being  a  motion  for  a  new  trial  of  the  issues  raised  by  and  upon 
the  indictment  of  said  B.  which  was  filed  in  the  office  of  the 

clerk  of  said  court  of  General  Sessions  on  the  day 

of ,  19 — ,  and  bears  the  number  46,020,  and  to  desist 

and  refrain  from  any  further  proceedings  upon  or  under  the 
motions  made  on  behalf  of  said  B.  to  vacate  and  set  aside  the 
verdict  of  the  jury  and  judgment  of  conviction  rendered  in 

said  Court  of  General  Sessions  on  the day  of , 

19 — ,  and  to  dismiss  the  said  indictment,  and  to  discharge  the 
defendant;  and  to  desist  and  refrain  from  admitting  the  de- 
fendant to  bail;  and  to  desist  and  refrain  from  detaining  by 
the  order  of  said  recorder  or  otherwise  said  B.  in  the  City 
Prison;  all  imtil  the  further  direction  of  this  court;  and  direct- 

1  From  People  ex  rel.  Jerome  v.  General  Sessions,  185  N.  Y.  504. 


WRIT  OF  PROHIBITION.  1527 

Alternative  Writ  of  Prohibition. 

ing  said  defendants  to  show  cause  before  this  court  at  a  Special 
Term,  Part  I  thereof,  to  be  held  in  the  Court  House,  in  the 

county  of  New  York,  on  the day  of ,  19 — , 

at  —  o'clock  in  the  forenoon,  why  they  shall  not  be  absolutely 
restrained  from  any  further  proceedings  in  the  matters  herein- 
before set  forth.  Service  of  a  copy  of  this  order  this  day  shall 
be  deemed  sufficient. 

Dated ,  19—.      M.  L.  S., 

Justice  of  the  Supreme  Court  of 
the  State  of  New  York. 


Form  No.  849. 

Alternative  "Writ  of  Prohibition.! 
(Code  Civ.  Pro.  §  2094.) 

The  People  of  the  State  of  New  York,  on  the  Relation  of 
William  Travers  Jerome. 

To  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
city  and  county  of  New  York;  and  to  the  Hon.  John  W.  Goff, 
Recorder  of  the  city  of  New  York,  and  judge  of  the  said  Court 
of  General  Sessions  of  the  Peace  in  and  for  the  county  of  New 
York  and  to  John  Blake. 

Greeting:  Whereas,  at  a  Special  Term  of  our  Supreme 
Court,  held  in  the  Court  House  in  the  county  of  New  York, 
on  the ■ —  day  of ,  19—,  A.  C.  T.,  by  his  affi- 
davit verified  that  day,  made  known  to  this  court  that  the  said 
defendant  B.  who  was  duly  convicted  of  the  crime  of  sfeUing 
articles  under  a  false  label,  etc.,  in  said  Court  of  General  Ses- 
sions on  the day  of ,  19 — ,  and  was  on  the 

same  day  duly  sentenced  by  said  J.  W.  G.,  Recorder,  to  three 
months  in  the  penitentiary,  has  made  a  motion  before  the  said 
recorder  for  a  new  trial  on  various  groimds  not  including  that 
of  newly  discovered  evidence,  and  has  made  other  motions, 
all  of  which  the  said  recorder  is  entertaining  and  considering, 
and  also  that  the  said  B.  has  made  an  application  to  said 
recorder  to  be  admitted  to  bail  pending  the  decision  of  said 
motion,  which  application  the  said  recorder  is  also  entertaining 
and  considering,  and  further  that  the  said  B.  is  being  detained 
in  the  City  Prison  on  the  order  of  the  said  recorder:  ^ 

1  From  People  ex  rel.  Jerome  v.  General  Sessions,  185  N.  Y.  504,  in  which 
the  writ  was  sustained  and  made  absolute. 

2  "The  writ  need  not  contain  any  statement  of  the  facts  or  legal  objec- 
tions, upon  which  the  relator  founds  his  claim  to  relief."  Code  Civ.  Pro. 
§  2094. 
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Now,  therefore,  that  justice  may  be  done  in  the  premises, 
and  it  appearing  that  adequate  relief  can  only  be  had  by  a  writ 
of  prohibition  restraining  you  and  each  of  you  from  taking 
any  further  proceedings  in  the  matter  hereinbefore  set  forth, 
we  therefore  command  you,  the  said  Court  of  General  Sessions, 
and  you,  the  said  Honorable  J.  W.  G.,  recorder  of  the  city  of 
New  York,  and  judge  of  the  said  Court  of  General  Sessions,  and 
you  the  said  J.  B.  to  desist  and  refrain  from  any  further  pro- 
ceedings upon  or  under  the  motion  for  a  new  trial  made  by  or 
on  behalf  of  the  defendant  B.,  the  same  being  a  motion  for  a 
new  trial  of  the  issues  raised  by  and  upon  the  indictment  of 
said  B.  which  was  filed  in  the  office  of  the  clerk  of  said  Court 

of  General  Sessions  on  the  day  of  ,  19 — , 

and  bearing  the  number  46,020;  and  also  to  desist  and  refrain 
from  any  further  proceedings  upon  or  under  the  motion  made 
on  behalf  of  said  B.  to  vacate  and  set  aside  the  verdict  of  the 
jury  and  judgment  of  conviction  rendered  in  said  Court  of 

General  Sessions  on  the day  of ,  19 — ,  and 

to  dismiss  the  said  indictment,  and  to  discharge  the  defendant; 
and  to  desist  and  refrain  from  admitting  the  defendant  to 
bail;  and  to  desist  and  refrain  from  detaining  by  the  order 
of  said  recorder  or  otherwise  said  B.  in  the  City  Prison;  all 
until  the  further  direction  of  this  court; 

And  that  you  show  cause  before  this  court  at  a  Special  Term, 
Part  I  thereof,  to  be  held  in  the  Court  House  in  the  county  of 

New  York  on  the  day  of  ,   19 — ,  at  — 

o'clock  in  the  forenoon,  why  you  shall  not  be  absolutely 
restrained  from  any  further  proceedings  in  the  matter  herein- 
before set  forth. 

Witness,  the  Honorable  M.  L.  S.,  one  of  the  justices 
[Seal]  of  the  Supreme  Court,  at  the  Court  House  in  the 

County   of   New   York,    this   day   of 

,  19-. 

By  the  court: 

T.  L.  H.,  Clerk. 

(Indorsement.) 

The  within  writ  is  hereby  allowed. 

Dated ,  19—. 

M.  L.  S., 

Justice  of  the  Supreme  Court  of 
the  State  of  New  York. 


WRIT   OF   PROHIBITION.  1529 

Order  That  Absolute  Writ  Issue  After  Hearing,  etc. 

Form  No.  850. 
Order  That  Absolute  Writ  Issue  After  Hearing  on  Alternative 

Writ.i 
(Code  Civ.  Pro.  §2094.) 

At  a  Special  Term  of  the  Supreme  Court,  held  at  the  Court 
House,  in  the  city  of  Rome,  Oneida  Coimty,  New  York,  on  the 
day  of ,  19 — . 

Present,  Hon.  W.  E.  S.,  Justice. 


The  People  of  the  State  of  New 
York  on  the  Relation  of  William 
E.  Lewis, 

against 
R.    W.    S.    Individually   and    as 
Mayor  of  the  City  of  Utica. 


The  alternative  writ  of  prohibition  in  this  matter  made  on 

the  day  of  ,  19 — ,  and  returnable  on  the 

day  of ,  19 — ,  having  been  duly  personally 

served  upon  the  respondent,  R.  W.  S.,  individually,  and  as 
mayor  of  the  city  of  Utica,  as  appears  by  the  return  filed  with 
the  clerk  of  this  court,  and  said  writ  having  come  on  duly  to 
be  heard  before  Hon.  W.  E.  S.,  justice  of  the  Supreme  Court, 
at  a  Special  Term,  held  in  the  Court  House  in  the  city  of  Rome, 
in  the  county  of  Oneida,  New  York,   as  aforesaid,   on  the 

day  of ,  19 — ,  upon  the  papers  on  which  the 

same  was  granted,  and  E.  L.  having  appeared  for  said  re- 
spondent, R.  W.  S.,  individually  and  as  mayor  of  the  city  of 
Utica,  and  having  filed  the  return  of  R.  W.  S.,  in  opposition 

thereto,  dated  the  day  of — ,  19 — ,  and  no 

other  affidavit  or  return  being  filed  or  made  to  said  writ,  and 
said  hearing,  on  the  application  of  E.  L.,  Esq.,  attorney  for 
the  respondent,  and  the  consent  thereto  by  T.  D.  W.,  attorney 
for  the  relator,  having  been  adjourned  to  the  regular  Special 
Term  of  this  court  to  be  held  at  the  Court  House  in  the  city 
of  Rome,  on  the  first  day  of  June,  1901,  and  said  parties  to 


1  The  above  form  is  from  People  ex  rel.  Lewis  v.  Sherman,  66  App.  Div. 
231;  72  Supp.  718;  aff'd  171  N.  Y.  684;  in  which  it  was  held  that  the  writ 
would  not  lie  as  against  the  mayor  of  a  city  to  prevent  him  from  trying 
charges  against  a  fire  commissioner  who  was  actually  in  office,  but  as  the 
mayor  proposed  to  try  charges  against  a  fire  commissioner  whose  term  of 
office  had  actually  expired,  and  as  he  was  without  jurisdiction  in  such  a 
case,  the  absolute  writ  was  issued.  Form  No.  851  is  the  writ  which  was'is- 
sued  thereon. 

VOL.  II — 42 
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this  proceeding  having  appeared  by  the  same  attorneys  at  a 
Special  Term  of  this  court  held  at  the  Court  House  in  the  city 

of  Rome,  on  the day  of  ,  19 — ,  and  after 

hearing  E.  L.,  Esq.,  attorney  for  the  respondent,  and  T.  D.  W., 
attorney  for  the  relator,  and  permission  to  file  a  supplemental 
affidavit  having  been  granted  the  relator's  attorney,  and  per- 
mission having  been  given  to  the  respondent's  attorney  to 
file  an  amended  return  within  five  days,  denying  any  of  the 
allegations  contained  in  the  petition  and  affidavit  of  the  relator, 
the  said  permission  having  been  declined  and  refused  by  the 
respondent's  attorney,  and  after  due  deliberation  being  had, 
it  is 

Ordered,  That  said  writ  of  prohibition  be  made  absolute, 
and  that  there  do  issue  out  of  this  court,  and  under  the  seal 
thereof,  a  writ  of  prohibition  in  the  usual  form  addressed  to 
R.  W.  S.,  individually,  and  as  mayor  of  the  city  of  Utica, 
restraining  and  prohibiting  the  said  R.  W.  S.,  individually, 
and  as  mayor  of  the  city  of  Utica,  from  taking  any  further 
proceedings,  by,  with,  under  or  in  reference  to  the  charges 
preferred  and  made  by  R.  W.  S.,  against  W.  E.  L.,  Pofice  and 
Fire  Commissioner  of  the  city  of  Utica,  and  from  taking  any 
further  proof  in  reference  to  said  charges,  and  from  trying, 
hearing  and  determining  any  questions  that  may  arise  under 
or  in  reference  to  said  charges,  and  from  proceeding  in  any 
manner  whatever  in  the  matter  of  the  removal  of  said  W.  E.  L. 
from  the  office  of  Police  and  Fire  Commissioner '  of  the  city 
of  Utica. 

And  it  is  further  ordered  and  adjudged  that  the  said  R.  W.  S. 
pay  to  the  relator  or  his  counsel  T.  D.  W.,  Esq.,  fifty  dollars 
costs  and  disbursements  awarded  to  the  said  relator  in  this 
proceeding. 

Enter, 

W.  E.  S., 
J.  S.  C. 

Endorsed,.  "Filed  the  day  of  ,  19—,  in 

Oneida  Coimty  Clerk's  office." 
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Form  No.  851. 

Absolute  Writ  of  Prohibition  Issued  After  Hearing  on  Alternative 

Writ.i 
(Code  Civ.  Pro.  §2094.) 

The  People  of  the  State  of  New  York,  To  R.  W.  S.,  Individu- 
ally, and  as  Mayor  of  the  City  of  Utica,  greeting: 

Whereas,  on  the day  of ,  19 — ,  an  alter- 
native writ  of  prohibition  was  duly  issued  out  of  the  Supreme 
Court  upon  the  application  of  the  relator,  W.  E.  L.,  prohibiting 
and  restraining  the  said  R.  W.  S.,  individually,  and  as  mayoi 
of  the  city  of  Utica,  from  taking  any  further  proceedings  by, 
with,  under,  or  in  reference  to  the  charges  preferred  and  made 
by  R.  W.  S.,  mayor  of  the  city  of  Utica,  against  W.  E.  L., 
police  and  fire  commissioner  of  the  city  of  Utica,  and  from 
taking  any  further  proof  in  reference  to  said  charges,  and 
from  trying,  hearing  and  determining  any  questions  that  may 
arise  imder  or  in  reference  to  said  charges,  and  from  proceed- 
'ing  in  any  manner  whatever  in  the  matter  of  the  removal  of 
said  W.  E.  L.  from  the  ofhce  of  police  and  fire  commissioner 
of  the  city  of  Utica,  until  the  further  order  of  this  court,  which 
said  alternative  writ  of  prohibition  was  made  returnable  on 

the day  of ,  19 — ,  at  a  Special  Term  of  the 

Supreme  Court,  held  at  the  Court  H9use  in  the  city  of  R., 
county  of  Oneida,  New  York,  on  that  day,  and  on  that  day 
said  hearing  was  adjourned  by  consent  of  parties  to  a  Special 
■  Term  of  this  court  held  at  the  Court  House  in  the  city  of  Rome, 
on  the day  of ,  19 — ■,  and 

Whereas,  the  said  alternative  writ  of  prohibition  was  duly 
personally  served  upon  the  said  R.  W.  S.,  individually  and  as 
mayor  of  the  city  of  U.,  and  upon  the  return  day  thereof,  the 
said  respondent  appeared  by  E.  L.,  Esq.,  in  answer  thereto, 
and  no  other  answer  or  return  being  made  to  said  writ,  and 
after  hearing  the  respective  counsel  of  said  parties,  and  due 
deliberation  being  had,  it  was  ordered  that  the  said  writ  be 
made  absolute,  and  that  there  issue  out  of  this  court,  under 
the  seal  thereof,  a  writ  of  prohibition,  in  the  usual  form,  ad- 
dressed to  the  respondent  above  named,  we,  therefore,  being 
willing  that  the  laws  and  customs  of  our  State  shall  be  ob- 
served, and  that  our  citizens  should  in  no  wise  be  oppressed, 
do  command  you  that  you  desist  and  refrain  from  taking  any 

1  From  People  ex  rel.  Lewis  v.  Sherman,  66  App.  Div.  231;  72  Supp.  718; 
aff'd  171  N.  Y.  684.     See  note  to  preceding  form. 
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proceedings  by,  with,  under  or  in  reference  to  the  charges 
made  and  preferred  by  R.  W.  S.,  mayor  of  the  city  of  U., 
against  W.  E.  L.,  poUce  and  fire  commissioner  of  the  city  of 
U.,  and  from  taking  any  proof  in  reference  to  said  charges,  and 
from  trying,  hearing  and  determining  any  questions  that  may 
arise  under  or  in  reference  to  said  charges,  and  from  proceed- 
ing in  any  manner  whatever  for  the  removal  of  said  W.  E.  L., 
from  the  office  of  police  and  fire  commissioner  of  the  city  of  U. 
Witness,  Hon.  W.  E.  S.,  one  of  the  justices  of  the  Supreme 
Court  at  the  Court  House  in  the  city  of  R.,  Oneida  Co.,  New 

York,  the day  of ,  19—. 

By  order  of  the  court,  A.  B.  C,  Clerk. 


Form  No.  853, 

Absolute  Writ  of  Prohibition  Issued  in  the  First  Instance.' 

(Code  Civ.  Pro.  §2094.) 

In  the  name  of  the  People  of  the  State  of  New  York. 

To  A.  U.  M.,  Esq.,  a  commissioner  appointed  by  the  Su- 
perior Court  of  the  city  of  Baltimore : 

Whereas,  It  doth  appear  to  our  Supreme  Court  of  the  State 
of  New  York,  that  you,  as  commissioner  appointed  by  the 
Superior  Court  of  the  city  of  Baltimore,  are  about  to  issue  a 
process  for  contempt  against  one  of  the  citizens  of  our  said 
State  of  N.  Y.,  by  name  D.  S.  T.,  for  refusal  to  answer  certain 
interrogatories  proposed  by  you,  as  such  commissioner,  to  the 
said  D.  S.  T.,  and  whereas,  it  further  appears  that  said  D.  S.  T.  ' 
is  a  niinister  of  the  gospel  and  clerg3anan  of  the  Baptist  Church; 
and  whereas,  it  further  appears  to  our  Supreme  Court  of  the 
State  of  New  York  that  the  declarations,  if  any,  were  made 
in  the  nature  of  a  confession  to  the  said  D.  S.  T.j  as  such 
minister  of  the  gospel,  under  a  course  of  discipline  prescribed 
by  the  Baptist  Church,  to  which  religious  body  the  said  Rev. 
D.  S.  T.  belongs, 

Now,  therefore,  we  command  you,  A.  U.  M.,  as  such  com- 
missioner, appointed  by  the  Superior  Court  of  the  city  of 
Baltimore,  that  you  do  refrain  from  issuing  any  commitment 
for  contempt  or  from  doing  any  act  to  compel  the  said  D.  S.  T. 
to  answer  such  interrogatory,  or,  in  any  way,  interfere  with 
the  Uberty  of  said  D.  S.  T. 

-  From  Peopk  ex  rel.  Toy  v.  Mayer,  71  Hun,  182;  24  Supp.  621;  in  which 
it  was  held  that  if  there  was  no  dispute  about  the  facts  a  writ  might  issue 
in  the  first  instance  without  the  necessity  of  issuing  an  alternative  writ. 
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Return  to  Alternative  Writ. 


In  Witness  whereof  we  have  hereunto  affixed  the  seal  of 

our  Supreme  Court  this day  of ,  19— .^ 

[l-  s.]  J.  0.  D., 

J.    S.    C. 

Form  No.  853. 

Return  to  Alternative  Writ  of  Prohibition. 
(Code  Civ.  Pro.  §2098.) 

[Title.] 

To  the  Honorable  Supreme  Court  of  the  State  of  New  York: 

The  court  of  [describing  court],  held  in  and  for, 

etc.  [or  A.  0.,  justice,  etc.],  to  whom  the  writ  of  prohibition, 
a  copy  of  which  is  hereto  annexed,  is  directed,  does  hereby 
make  return  to  said  writ  as  follows  [here  insert  statement  of  the 
facts  necessary  to  be  returned]. 

In  witness  whereof,  I  have  caused  the  seal  of  said  court 
to  be  hereunto  affixed,  this day  of ,  19 — . 

[l.  s.]  J.  L.,   Clerk  [or  A.   0.,   Justice,   etc.]. 

Or  as  follows: 

[Title.] 

I,  C.  D.,  the  party  to  whom  the  writ  of  prohibition,  a  copy 
of  which  is  hereto  annexed,  is  directed,  do  hereby  adopt  the 

return  of  the court  [or  of  Hon.  A.  0.,  justice,  etc.], 

hereto  annexed,  and  rely  upon  the  matters  therein  contained, 
as  sufficient  cause  why  the  said  court  [or  justice,  etc.]  should 
not  be  restrained,  as  mentioned  in  the  said  writ. 

In  witness  whereof,  I  have  hereunto  subscribed  my  name, 

on  this  day  of  '—,  19 — .' 

CD. 

[Verification  by  C.  D.,  as  for  pleading.]  ^ 

iThe  writ  in  People  ex  rel.  Toy  v.  Mayer,  71  Hun,  182;  24  Supp.  621; 
was  tested  in  the  above  form,  the  full  name  of  the  judge  being  subscribed 
thereto.  The  practice  now  prevailing,  however,  is  to  enter  an  order  direct- 
ing that  the  writ  issue  after  which  the  writ  is  signed  by  the  clerk,  tested 
in  the  name  of  the  judge  or  justice  in  the  following  form:  Witness,  Hon. 
W.  E.  S.  one  of  the  justices  of  the  Supreme  Court  at  the  Court  House  in 
the  County  of • —  on  the day  of ,  19—. 

By  order  of  the  court, 

[L  a.]  A.  B.,  Clerk. 

2  See  Code  Civ.  Pro.  §  2098.  The  verification  need  not  be  made  where 
the  return  consists  only  of  objections  to  the  legal  sufficiejacy  of  the  papers 
upon  which  the  writ  was  granted.     Id. 

See  further  as  to  return  and  proceedings  thereupon  and  thereafter.  Code 
Civ.  Pro.  §§  2096-2102. 


CHAPTER  XVIII. 

WHIT  OF  ASSESSMENT  OF  DAMAGES. 
FORMS. 

NO.  PAGE. 

856.  Petition  on  application  for  writ  of  assessment  of  damages. . .  .  1535. 

857.  Writ 1535. 

858.  Notice  of  execution  of  writ 1536. 

859.  Oath  to  jurors  on  execution  of  writ 1537. 

860.  Inquisition  upon  writ 1538. 

861.  Return  of  execution  of  writ 1539. 

862.  Notice  .to  owners  and  persons  interested  in  the  property  of 

filing  inquisition,  etc 1539. 

863.  Order  confirming  inquisition 1540. 

864.  Petition  for  moneys  paid  into  court,  under  writ 1541. 

863.     Petition  by  United  States  for  writ  to  assess  damages  for  taking 

property  for  the  Harlem  Ship  Canal 1542. 

866.  Order  on  petition,  Form  No.  865 1544. 

867.  Quitclaim  deed  by  mayor  of  New  York  to  United  States 1545. 

1.  When  authorized — A  prerequisite  to  the  issuance  of 
this  writ  in  each  case  is  an  act  of  the  legislature  authorizing 
the  taking  of  the  property  in  question  and  providing  for  the 
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2.  The  statute  is  constitutional  and  authorizes  the  tak- 
ing of  property  both  by  the  State  and  by  the  United  States. 
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Form  of  Wrii. 

Form  No.  856. 

Petition  on  Application  for  Writ  of  Assessment  of  Damages. 
(Code  Civ.  Pro.  §2104.) 

[Title.] 

The  petition  of  G.  C,  governor  of  the  State  of  New  York, 
by  L.  W.  R.,  attorney  general  [or  district  attorney  of  the 
county  of ],  respectfully  shows: 

I.  That  your  petitioner  is  authorized  by  [state  the  law  avr 
thorizing  the  taking]  to  take  possession  of  the  real  property 
hereinafter  described,  for  the  use  of  the  people  of  this  State, 
for  the  purposes  mentioned  in  said  act,  to  wit  [state  same]. 

II.  That  your  petitioner  has  been  unable  to  agree,  and  can- 
not agree,  with  the  owner  [or  owners]  thereof  for  the  purchase 
of  said  real  property,  which  is  described  as  follows,  to  wit 
[insert  description]. 

III.  Your  petitioner  therefore  prays  that  this  court  will 
grant  a  writ  of  assessment  of  damages  for  the  purpose  of 
assessing  the  damages  which  the  owner  or  owners  of  such  real 
property  will  sustain  by  being  deprived  thereof. 

G.  C.,^  Governor. 

Dated, ,  19—. 

L.  W.  R.,  Attorney-General 

[or  District  Attorney  of County]. 

[Office  address.] 


Form  No.  857. 

Writ  of  Assessment  of  Damages.. 

(Code  Civ.  Pro.  §§  2106,  2107.) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of 

County,  greeting: 
Whereas,  G.  C,  governor  of  the  State  of  New  York,  by 
L.  R.,  attorney  general  of  the  State  of  New  York  [or  district 

attorney  of  the  county  of  ],  has  made  application 

to  our  Supreme  Court,  at  a  Special  Term  thereof,  held  at  the 

1  The  Code  (§  2104)  does  not  require  this  petition  to  be  verified  and  under 
the  general  rule  that  verification  of  a  pleading  is  unnecessary  unless  re- 
quired by  statute,  there  seems  to  be  no  reason  why  this  petition  should 
be  verified  particularly  as  it  is  made  by  the  governor  solely  in  his  official 
capacity  H  made  on  behalf  of  the  United  States,  under  §  2119,  there  may 
be  reasons  why  it  should  be  verified,  as  the  statute  does  not  pomt  out  m 
such  a  case  who  must  make  the  petition.  See  Form  No.  865  where  such 
a  petition  was  verified  on  behalf  of  the  United  States  by  the  engineer  m 
charge  of  the  work. 
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of ,  in  the  couiity  of ,   on  the 

day  of ,  19 — ,  for  a  writ  of  assessment  of 


damages,  concerning  the  property  hereinafter  described,  of 
which  he  is  authorized  by  law  to  take  possession  for  the  use 
of  the  people  of  this  State  [or  of  the  United  States],  and  cannot 
agree  with  the  owner  [or  owners]  thereof  for  its  purchase;  and, 

Whereas,  an  order  has  been  made  by  said  Special  Term, 
pursuant  to  said  apphcation,  granting  the  said  writ,  which 

order  has  been  duly  entered  and  bears  date  on  the 

day  of ,  19 — 

Now;  therefore,  we  command  you  to  inquire,  by  the  oaths 
of  twelve  men  of  your  county,  qualified  to  act  as  trial  jurors 
in  a  court  of  record,  whether  the  owner  or  owners  of  the  said 
real  property,  or  any  of  them,  will  sustain  any  damages  by 
the  taking  thereof,  for  the  use  of  the  people  of  the  State;  and 
if  so,  th6  amount  thereof;  and  that  you  return  this  writ  to 
the  Supreme  Court,  without  delay,  with  the  finding  of  the  jury 
thereupon. 

The  following'  is  the  description  of  the  real  property  to 
be  taken,  above  referred  to,  to  wit  [describe  same]. 

Witness,  Hon.  A.  B.,  one  of  the  justices  of  the  New  York 

Supreme  Court  at  the  Court  House  in county,  this 

day  of ,  19 — . 

J.  L.,  Clerk. 

L.  R.,  Attorney  General. 
[Office  address.] 

Allowed  this day  of 19 — ,  upon  the  ap- 
plication of  the  Attorney  General  of  the  State  of  New  York 

[or  the  district  attorney  of County]. 

A.  B., 

Justice  of  the  Supreme  Court  of 
State  of  New  York. 


Form  :N"o.  858. 

Notice  of  the  Execution  of  Writ  of  Assessment  of  Damages.' 

(Code  Civ.  Pro.  §  2108.) " 

State  op  New  York,      [ 

County  of ,  \     " 

By  virtue  of  a  writ  of  assessment  of  damages,  issuing  out 

1  To  be  publisiied  once  in  eacii  week  for  at  least  three  successive  weelcs, 
in  a  newspaper  printed  in  the  county.  Code  Civ.  Pro.  §  2108.  The  sheriff 
must  notify  twelve  men  of  his  county,  qualified  to  act  as  trial  jurors  in  a 
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Oath  to  Jurors  on  Execution  of  Writ. 

of  the  Supreme  Court  of  this  State,  and  tested  on  the — — 

day  of  • ,  19 — ,  and  to  me  directed  and  delivered,  by 

which  I  am  commanded  to  inquire  by  the  oaths  of  twelve  men 
of  my  county,  quaUfied  to  act  as  trial  jurors  in  a  court  of 
record,  whether  the  owner  or  owners  of  the  real  property 
hereinafter  described  will  sustain  any  damages  by  the  taking 
thereof,  for  the  use  of  the  people  of  the  State,  and,  if  so,  the 
amount  thereof. 

The  said  premises  are  described  as  follows,  to  wit  [insert 
description]. 

Notice  is  therefore  hereby  given,  that  I  will  proceed  to 

execute  the  said  writ  on  the day  of ,  19 — , 

at o'clock  in  the noon,  at  the ,  in 

the. of ,  in  said  county. 

Dated ,  19—. 

M.  N.,  Sheriff  of  County. 


Form  No.  859. 

Oath  to  Jurors  on  Execution  of  Writ  of  Assessment  of  Damages. 
(Code  Civ.  Pro.  §2110.) 

You  do,  each  of  you,  swear,  that  you  will  diligently  in- 
quire whether  the  owner  or  owners  of  the  real  property,  to 
be  viewed  by  you,  and  which  is  mentioned  and  described 
in  the  writ  of  assessment  of  damages  issued  by  the  Supreme 

Court  of  this  State  to  the  sheriff  of county,  will 

sustain  any  damages'  by  the  taking  thereof  for  the  use  of 
the  people  of  the  State  [or  of  the  United  States],  and,  if  so, 
the  amount  thereof;  and  will  give  a  true  verdict,  accord- 
ing to  the  best  of  your  judgment,  without  favor  or  partiaUty, 
so  help  you  God. 

court  of  record  to  attend  at  the  time  and  place,  and  for  the  purpose  specified 
in  the  notice.  Each  juror  must  be  notified  as  a  juror  is  notified  to  attend 
a  trial  term  of  the  Supreme  Court.  Upon  his  failure  to  attend,  when  duly- 
notified,  his  attendance  may  be  procured  by  attachment,  and  proceedings 
may  be  taken  against  him,  and  he  may  be  punished  thereupon,  by  the 
Supreme  Court,  as  where  a  juror,  duly  notified,  fails  to  attend  at  a  trial 
term  thereof.  The  sheriff  may  require  the  attendance  of  a  talesman,  in 
place  of  a  juror  notified  and  not  appearing;  or  he  may  adjourn  the  proceed- 
ings, for  the  purpose  of  pimishing  the  defaulting  juror,  or  compellmg  his 
attendance.     Id.  §  2109. 
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Inquisition. 

Form  No.  860. 

Inquisition  upon  Writ  of  Assessment  of  Damages. 
(Code  Civ.  Pro.  §2111.) 

State  of  New  York, 


County  of 


ss.: 


Inquisition  taken  this day  of ,  19 — ,  at, 

etc.,  before  M.  N.,  sheriff  of  the  county  of ,  under 

and  by  virtue  of  the  writ  of  assessment  of  damages,  to  said 
sheriff  directed  and  delivered  and  to  this  inquisition  annexed, 
by  the  oaths  of  twelve  jurors  of  said  county,  quaUfied  to  act 
as  trial  jurors  in  a  court  of  record,  who,  being  duly  summoned 
and  sworn  by  the  said  sheriff,  say,  upon  their  oaths,  that 
A.  B.  is  the  owner  in  fee  of  the  real  property  firstly  described 
in  said  writ,  as  follows,  to  wit  [describe  same]. 

C.  D.  is  the  owner  in  fee  of  the  real  property  secondly  de- 
scribed in  said  writ,  as  follows,  to  wit  [describe  same]. 

And  E.  F.  holds  the  said  last  mentioned  real  property  by 

lease  granted  by  K.  L.,  on,  etc.,  for  the  term  of 

years,  at  an  annual  rent  of dollars. 

That  said  A.  B.  will  sustain  damages,  to  the  amount  of 
dollars,  by  being  deprived  of  the  said  premises  so 


owned  by  him. 

That  said  C.  D.  will  sustain  damages,  to  the  amount  of 

— dollars,  by  being  deprived  of  the  said  premises  so 

owned  by  him. 

And  that  E.  F.  will  sustain  injury  and  damages,  to  the 

amount  of dollars,  by  being  deprived  of  the  said 

premises  so  held  by  him  as  aforesaid. 

And  the  said  jurors,  upon  their  oaths  aforesaid,  do  further 
say,  that  the  people  of  the  State  of  New  York  [or  of  the  United 
States],  should  pay  for  the  taking  of  the  said  several  parcels 
of  real  property  the  said  several  sums  so  assessed  as  aforesaid 
to  the  said  persons  to  whom  the  same  are  assessed  as  aforesaid, 
respectively. 

In  witness  whereof  we,  the  said  sheriff,  as  well  as  the  said 
jurors,  have  hereto  set  our  hands  and  seals  the. day  and  year 
first  above  written. 

A.  B.,  Sheriff,    [l.  s.] 

[Signatures  and  seals  of  all  the  jurors.] 
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Notice  of  Filing  of  Inquisition. 

Form  No.  861. 

Return  of  Execution  of  Writ  of  Assessment  of  Damages.^ 
(Code  Civ.  Pro.  §2111.) 

County  of ,  ss.; 

I  certify  and  return,  that  on  the  coming  to  me  of  the  within 
writ  of  assessment  of  damages,  I  caused  due  notice  of  the 
time  and  place  of  executing  the  same  to  be  given,  by  pub- 
hshing  a  notice  thereof  once  in  each  week  for  three  weeks 
successively,  immediately  preceding  such  time,  in  a  public 
newspaper  printed  in  said  county;  that  I  summoned  twelve 
men  of  said  county,  qualified  to  act  as  trial  jurors  in  a  court 
of  record,  as  I  am  within  commanded,  to  attend  at  the  time 
and  place  designated  in  such  notice  for  executing  said  writ, 
and  then  and  there  administered  to  each  of  said  jurors  the 
oath  prescribed  by  statute;  that  thereupon  the  said  jurors 
viewed  together  all  the  real  property  specified  in  said  writ, 
and  after  so  viewing  the  same  made  inquisition  of  the  matters 
required  in  and  by  the  within  writ  by  them  to  be  made;  which 
inquisition,  under  the  hands  and  seals  of  the  said  jurors,  as 
well  as  under  my  hand  and  seal,  is  hereto  annexed. 

Dated ,  19—. 

A.  B.,  Sheriff  of  County. 


Form  No.  863. 

Notice  to  Owners  and  Persons  Interested  in  the  Property  of  Filing 

Inquisition,  etc. 
(Code  Civ.  Pro.  §  2112.) 

To  the  owners  of,  and  persons  interested  in,  the  real  property 
hereinafter  described: 
You  are  hereby  notified  that  the  writ  of  assessment  of 
damages,  heretofore  issued  and  delivered  to  the  sheriff  of 

county,  to  assess  the  damages  which  the  owners 

of  the  real  property  hereinafter  mentioned  and  described 
will  sustain  by  being  deprived  thereof,  has  been  filed  with 
the  inquisition  made  thereupon  and  the  return  of  said  sheriff 
thereto,  on  the  — ^ day  of ,  19—,  in  the 

iThe  inquisition  and  return  are  to  be  filed  by  the  sheriff  immediately 
after  the  signing  of  the  inquisition  in  the  office  of  the  clerk  of  the  county 
in  which  the  real  estate  is  situated.  Code  Civ.  Pro.  §  2111.  That  section 
does  not  require  the  inquisition  to  be  sealed  by  the  sheriff  or  jurors,  but 
only  to  be  signed  by  them,  but  it  seems  to  have  been  customary  to  affix 
seals  to  the  signatures  under  the  former  statute,  although  none  were  ex- 
pressly required  by  it. 
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county  clerk's  office,  and  that  you  are  hereby  required  to  show 
cause  at  a  Special  Term  of  the  Supreme  Court,  to  be  held  at, 
etc.,  on,  etc.,  why  the  said  inquisition  should  not  be  con- 
firmed [or  why  the  said  inquisition  should  not  be  set  aside].' 
The  following  is  the  description  of  the  said  real  property, 
to  wit  [insert  description]. 

Dated ,  19—. 

L.  W.  R.,  Attorney-General 
[or  District  Attorney  of County]. 


Form  No.  863. 

Order  Confirming  Inquisition-^ 

(Code  Civ.  Pro.  §2114.) 

[At,  etc.,  as  in  form  of  court  order.] 

[Title.] 

The  writ  of  assessment  of  damages  heretofore  issued  in 
the    above-entitled    proceeding   having    been   duly   executed 

by  the  sheriff  of county,  as  required  by  law,  and 

the  said  sheriff  having  duly  filed  in  the county 

clerk's  office,  on  the  — day  of ,   19 — ,  the 

inquisition  taken  pursuant  to  the  requirements  of  said  writ, 
together  with  his  return  thereto,  and  due  notice  having  been 
given  of  this  application  by  publishing  .a  notice  thereof  in 
the  form,  and  for  the  time,  required  by  law : 

Now,  upon  the  application  of  L.  W.  R.  [attorney  general, 
for  the  People  of  the  State  of  New  York],  and  after  hearing, 
etc.: 

It  is  hereby  ordered,  upon  reading,  etc.  [name  the  papers 
upon  which  the  application  is  made  and  opposed],  that  the 
People  of  [the  State],  upon  paying  into  court  the  damages 
assessed  by  the  said  inquisition,  shall  be  entitled  to  an  ab- 
solute estate  in  the  real  property  described  in  the  said  writ, 
a.nd  in  the  appurtenances  belonging  thereto  of  which  said 

1  The  clause  in  brackets  may  be  inserted  instead  of  the  clause  in  regard 
to  confirmation,  if  the  governor  so  directs.     Code  Civ.  Pro.  §  2112  . 

The  notice  must  be  pubhshed  at  least  once  in  each  week,  for  three  suc- 
cessive weeks,  in  a  newspaper  printed  in  the  county,  and  also  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  required  to  be  pub- 
lished.    Id. 

2  The  court  may,  if  it  determines  that  the  inquisition  is  in  any  respect 
excessive,  unjust  or  otherwise  materially  defective,  set  aside  the  writ  and 
order  a  new  writ  to  issue,  or  another  inquisition  taken  to  supply  the  defects. 
Code  Civ.  Pro.  §  2113. 
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real  estate  the  following  is  the  description,  to  wit  [describe 
same]. 

Enter,  etc. 


Form  No.  864. 

Petition  for  Moneys  Paid  into  Court  under  Writ  of  Assessment  of 

Damages. 

(Code  Civ.  Pro.  §2118.) 

To  the  Appellate  Division  of  the  Supreme  Court,  in  the 

Department : 

The   petition  of  A.   B.,   of ,   respectfully  shows, 

that  heretofore  an  application  was  made  by  the  attorney 
general  of  this  State  [or  by  the  district  attorney  of  the  county 
of ,  in  this  State]  for  a  writ  of  assessment  of  dam- 
ages to  assess  the  damages  which  the  owner  [or  owners]  of 
the  real  property  hereinafter  described  would  sustain  by  being 
deprived  of  said  real  property. 

That  such  proceedings  were  had  on  such  application,  that 

on  the ^-  day  of ,  19 — ,  the  inquisition  made 

pursuant  to  law  in  such  proceedings  was  filed,  with  the  re- 
turn of  the  sheriff  of county,  to  whom  the  writ  of 

assessment  of  such  damages  had  been  issued,  in  the 

county  clerk's  office,  a  copy  of  which  inquisition  is  hereto 
annexed. 

That  by  said  inquisition  the  amount  of dollars 

was  awarded  to  your  petitioner  as  damages  for  the  taking 
of  [a  portion  of]  the  real  property,  described  in  said  writ  and 
inquisition,  as  appears  by  said  inquisition. 

That  an  order  confirming  said  inquisition  was  duly  made 

at,  etc.,  on  the day  of ,  19 — ,  and  declaring 

that  the  people  of  the  State,  upon  pajang  into  court  the  amount 
of  the  damages  assessed  by  the  inquisition,  should  be  entitled 
to  an  absolute  estate  in  the  real  property  described  in  said  writ 
and  in  the  appurtenances  belonging  thereto;  that  said  amount 
was  accordingly  paid  into  court,  and  to  the  county  treasurer 

of '■ county,  on  the day  of ,  19 — , 

[and  was  afterwards  invested  as  follows,  under  the  order  of 
this  court  (state  how  invested  and  the  income  derived  therefrom)]. 

And  your  petitioner  therefore  prays,  that  payment  may 

be  made  to  him  of  the  said  sum  of dollars,  awarded 

to  him  by  the  said  inquisition  and  so  paid  into  court,  as  afore- 
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said,  and  the  income  thereof  remaining  uninvested  [or  that 
the  securities  aforesaid  in  which  said  amount  has  been  in- 
vested as  aforesaid  may  be  transferred  to  him],  and  your 
petitioner  will  ever  pray,  etc. 

Dated ,  19—. 

A.  B. 

[Verification.] 


Form  No.  865. 

Petition  by  United  States  for  Writ  to  Assess  Damages  for  Taking 

Property  for  the  Harlem  Ship  Canal,  ^ 

(Code  Civ.  Pri).  §2119.) 

[Title  same  as  in  Order,  Form  No.  866.] 
To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  the  United  States  respectfully  shows  to  this 
court : 

That  the  United  States  desire  to  acquire  certain  real  estate 
situate  in  the  city  and  county  of  New  York,  and  more  particu- 
larly described  in  Schedule  A,  hereto  annexed  as  part  of  this 
petition,  in  pursuance  of  an  act  of  the  Legislatm-e  of  the  State 
of  New  York,  known  as  chapter  147,  of  the  Laws  of  the  State 
of  New  York  of  the  year  1876,  as  q,mended  by  chapter  345  of 
the  Laws  of  said  State  of  the  year  1879,  and,  as  so  amended, 
entitled  "An  Act  granting  to  the  United  States  the  right  to 
acquire  the  right  of  way  necessary  for  the  improvement  of  the 
Harlem  River  and  Spuyten  Duyvil  Creek,  and  for  the  con- 
struction of  another  channel  from  the  North  River  to  the  East 
River  through  the  Harlem  Kills,  and  ceding  jurisdiction  over 
the  same." 

That  such  land  is  necessary  for  the  construction  and  use  of 
said  improvement  of  the  Harlem  River  and  Spuyten  Du3rdl 
Creek,  and  for  the  construction  of  another  channel  from  the 
North  River  to  the  East  River  through  the  Harlem  Kills. 

That  there  is  not  any  agreement  between  the  United  States 
or  its  authorized  agents  and  the  owners  of  such  lands,  or  any 
of  them,  in  regard  to  the  compensation  therefor. 

That  the  United  States  has  not  been  able  to  obtain  any  such 
agreement  from  any  of  said  owners,  or  to  acquire  title  to  said 
real  estate  or  any  part  thereof,  and  that  the  reason  of  such 
inability  is,  that  the  United  States  has  not  been  able  to  agree 

1  From  Matter  of  Petition  of  the  United  States,  96  N.  Y.  227,  in  -which  the 
writ  was  issued  and  sustained. 
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with  the  respective  owners  of  the  several  parcels  of  said  real 
estate,  or  with  the  owners  of  any  of  such  parcels,  for  the 
purchase  of  the  same,  and  also  that  as  to  parcels  numbers  eight, 
twenty-two,  twenty-three,  twenty-five  and  twenty-eight,  there 
are  no  persons  in  being  who  have  power  to  convey  a  perfect 
title  thereto,  and  that  the  owners  of  parcel  number  twenty- 
one  are  unknown,  and  cannot,  after  careful  inquiry  and  by 
reasonable  diligence,  be  ascertained. 

That  the  names  and  places  of  residence,  so  far  as  the  same 
can  after  careful  inquiry  and  by  reasonable  dihgence,  be 
ascertained,  of  all  the  persons  who  own,  or  hold,  or  claim  to 
own  or  hold,  estates  or  interests  in  the  said  real  estate,  are  set 
forth  in  said  Schedule  A,  which  is  hereto  annexed  and  made 
a  part  of  this  petition. 

That  none  of  said  persons  are  idiots  or  of  unsound  mind, 
and  that  they  are  all  of  full  age  except  as  hereinafter  men- 
tioned. 

That  of  said  persons  owning,  or  holding,  or  claiming  to  own 
or  hold,  estates  or  interests  in  the  said  real  estate,  and  whose 
names  are  set  forth  in  said  Schedule  A,  the  following  are  in- 
fants, and  their  respective  ages  are  as  hereinafter  stated,  as 
near  as  may  be,  viz. : 

[Here  insert  names  and  ages  of  infants.] 

That  the  names  of  the  persons,  who  own  or  hold,  or  claim 
to  own  or  hold,  estates  or  interests  in  parcel  number  twenty- 
one  of  said  real  estate  are  unknown,  and  cannot,  after  careful 
inquiry  and  by  reasonable  diligence,  be  ascertained.  , 

That  certain  parcels  of  said  real  estate  are  subject  to  liens 
or  incumbrances,  as  set  forth  in  said  Schedule  A,  hereto  an- 
nexed and  made  a  part  of  this  petition.  Wherefore  your 
petitioner  prays  that  commissioners  may  be  appointed  by  this 
court,  pursuant  to  the  provisions  of  said  act,  as  amended  as 
aforesaid,  for  the  appointment  of  commissioners  of  appraisal, 
to  perform  the  several  duties  prescribed  by  said  act  as  so 
amended,  and  that  your  petitioner  may  have  such  other  and 
further  order  and  rehef  in  the  premises  as  may  be  proper. 

All  of  which  is  respectfully  submitted. 

Dated,  New  York, ,  19—. 

J.  N., 

Engineer  in  Charge. 

[Verification  as  for  pleading.] 


1544      Bradbury's  Lansing's  forms  and  practice. 

Order  on  Petition  by  United  States. 

Schedule  A. 

[Referred  to  in  and  forming  a  part  of  the  foregoing  petition.] 

Description  of  real  estate  referred  to  in  the  foregoing  peti- 
tion, which  the  United  States  desires  to  acquire,  as  stated  in 
said  petition,  together  with  the  names  and  places  of  residence 
so  far  as  the  same  can  by  reasonable  diligence  be  ascertained, 
of  the  persons  who  own  or  hold,  or  claim  to  own  or  hold,  estates 
or  interests  in  the  said  real  estate,  and  of  the  liens  or  incum- 
brances to  which  respective  parcels  of  the  same  are  subject. 

[Here  insert  descriptions  and  incumbrances.] 

Names  and  places  of  residence  of  all  persons  who  own  or 
hold,  or  claim  to  own  or  hold,  estates  or  interests  in  the  above 
property. 

[Here  insert  names  and  residences  of  owners.] 


Form  No,  866. 

Order  Issued  on  Petition,  Form  No.  865.i 

At  a  Special  Term,  etc.  {caption  for  Special  Term  order). 
Present,  Hon.  ,  Justice. 


In  the  Matter 
of 
The  Petition  of  the  United 
States  for  appointment  of  Com- 
missioners pursuant  to  Chap- 
ter 147  of  the  Laws  of  the 
State  of  New  York  of  the  year 
1876,  as  amended  by  Chapter 
345  of  the  Laws  of  1879. 


The  above-entitled  matter  having  come  on  to  be  heard  upon 

the  petition  herein,  dated  the day  of ,  19 — , 

of  the  United  States  by  J.  N.,  the  engineer  in  charge  of  the 
improvements  for  the  United  States  therein  mentioned. 

Now,  upon  reading  and  filing  said  petition  and  notice  of 
presentation  thereof,  with  proof  or  admission  of  due  service  of 
a  copy  of  said  petition  and,  notice  upon  the  persons  whose 
estates  or  interests  in  the  parcels  of  real  estate  hereinafter 
mentioned  are  to  be  affected  by  these  proceedings,  or  upon 
their  attorneys  or  guardians  who  have  appeared  herein,  and 
a  guardian  ad  litem  having  been  duly  appointed  for  the  infants 

1  From  Matter  of  the  Petition  of  the  United  States,  96  N.  Y.  227,  in  which 
the  writ  was  sustained. 
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interested  therein,  and  on  all  the  proceedings  herein,  and  after 
hearing  Mr.  S.  B.  L.  of  counsel  for  said  petitioner,  and  Messrs. 
F.  &  H.  L.  M.,  attorneys  for  H.  W.  T.  M.,  and  Mr.  F.  M., 
guardian  ad  litem  for  H.  L.  C.  and  I.  M.  C, 

And  on  motion  of  Mr.  T.  L.  0.,  attorney  for  said  petitioner, 
it  is 

Ordered,  That  W.  R.  G.,  W.  F.  S.  and  J.  D.  F.,  three  dis- 
interested and  competent  persons  who  reside  in  the  city  of 
New  York,  be  and  they  hereby  are  appointed  Commissioners 
of  Estimate  and  Assessment  to  ascertain  and  appraise  the 
compensation  to  be  made  to  said  H.  W.  T.  M.  and  H.  L.  C. 
and  I.  M.  C,  according  to  their  several  interests  in  said  real 
estate,  they  being  owners  or  persons  interested  in  that  parcel 

of  real  estate  designated  as  parcel  No. in  the  petition 

in  the  above-entitled  matter,  and  particularly  described  therein, 
and  being  a  part  of  the  real  estate  proposed  to  be  taken  for 
the  said  improvement,  and  also  the  amount  to  be  assessed 
upon  the  real  estate  in  front  of,  and  benefited  by,  such  improve- 
ment. 

And  it  is  further  ordered,  that  said  Commissioners  shall 
establish  the  area  of  real  estate  upon  which  the  amoimt  neces- 
sary to  pay  the  awards  and  expenses  of  the  proceedings  in  the 
above-entitled  matter  shall  be  assessed  by  such  Commissioners. 
And  it  is  further  ordered,  that  the  first  meeting  of  such  Com- 
missioners be  fixed  for  the day  of ,  19 — , 

at o'clock  of  that  day,  at  No.  — Street,  in 

the  city  of  New  York. 

C.  D.,  J. 

Form  No.  867. 

Quitclaim  Deed  From  Mayor  of  New  York  to  TJnited  States.' 

Indenture,  made  the day  of ,  in  the  year 

one  thousand,  nine  hundred  and  ,  by  and  between 

the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New  York, 
parties  of  the  first  part,  and  the  United  States  of  America, 
party  of  the  second  part.  Whereas,  at  a  meeting  of  the  Board 
of  Commissioners  of  the  Sinking  Fimd  of  the  city  of  New  York, 

held  on  the day  of ,  in  the  year , 

there  was  submitted  a  communication  from  the  Counsel  to  the 

1  This  deed  was  the  basis  of  the  right  of  the  United  States  Government 
to  enter  the  State  to  improve  the  Hariem  Ship  Canal  as  reported  in  Matter 
of  United  States,  96  N.  Y.  227. 
Vol.  11—43 
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Corporation  in  relation  to  the  cession  of  lands  belonging  to 
the  city,  to  the  United  States,  for  improvement  of  the  Harlem 
River,  with  maps  of  the  lands  of  the  city  which  would  be  re- 
quired; and  thereupon  a  resolution  was  adopted  by  the  said 
Board  in  the  following  words  and  figures,  viz.: 

Resolved  "That  pursuant  to  the  provisions  of  chapter  one 
hundred  and  forty-seven.  Laws  of  eighteen  hundred  and  seventy- 
six,  and  section  four  of  chapter  three  hundred  and  forty-five, 
of  the  Laws  of  eighteen  hundred  and  seventy-nine,  the  estate, 
right,  title  and  interest  of  the  Mayor,  Aldermen  and  Com- 
monalty of  the  city  of  New  York,  in  and  to  any  part  of  the  land 
required  for  the  channel  to  connect  the  Harlem  River  with 
the  Hudson  River,  in  accordance  with  the  plans  for  the  im- 
provement of  the  Harlem  River  prepared  under  the  direction 
of  the  Secretary  of  War,  be  ceded,  granted  and  conveyed  to 
the  United  States  of  America,  for  the  sum  of  one  dollar,  and 
that  the  Counsel  to  the  corporation  be  requested  to  prepare  the 
necessary  deed  of  cession,  for  the  action  of  the  commissioners 
of  the  Sinking  Fund  thereon,  making  such  reservation  as  may 
be  necessary  to  preserve  the  piers  of  the  high  bridge  within  the 
area  of  the  improvement  of  the  Harlem  River."  Now,  there- 
fore, this  indenture  witnesseth,  that  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  one  dollar,  lawful 
money  of  the  United  States,  to  them  in  hand  paid  by  the  party 
of  the  second  part,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
have  ceded,  granted,  bargained,  sold,  conveyed  and  confirmed, 
and  by  these  presents  do  cede,  grant,  bargain,  sell,  convey, 
and  confirm  unto  the  said  party  of  the  second  part  and  to  its 
successors  and  assigns  forever,  all  the  estate,  right,  title  and 
interest  of  the  said  parties  of  the  first  part,  in  and  to  all  those 
certain  lots,  pieces  or  parcels  of  land  under  water,  seven  in 
number,  situated  in  the  City,  County  and  State  of  New  York, 
which  are  respectively  bounded  and  described  as  follows,  to 
wit: 

DESCRIPTION. 

Being  the  same  lots,  pieces  or  parcels  of  land  and  land  under 
water  colored  blue  on  the  annexed  maps  made  by  or  under  the 
direction  of  J.  N.,  engineer  in  charge  of  the  improvements  of  the 
Harlem  River  and  Spuyten  Duyvil  Creek  for  the  United  States, 
and  entitled  "Maps  of  Lands  of  the  Mayor,  Aldermen  and 
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Commonalty  of  the  city  of  New  York,  required  for  the  purposes 
of  a  channel  to  connect  the  waters  of  the  Harlem  River  with 
the  Hudson  River, "  which  maps  are  hereby  made  a  part  and 
parcel  of  this  conveyance,  saving,  reserving  and  excepting, 
however,  from  the  land  and  lands  under  water  hereinbefore 
mentioned  and  described,  such  and  so  much  of  such  lands 
and  lands  under  water  as  may  lie  within  the  periphery  of  any 
and  every  coffer-dam  built  around  any  pier  of  the  bridge  or 
aqueduct  for  conveying  the  Croton  water  across  the  Harlem 
River,  commonly  known  as  the  "High  Bridge,"  together  with 
all  and  singular  the  tenements,  hereditaments  and  appur- 
tenances unto  the  lands  belonging  or  in  anywise  appertaining, 
and  the  reversion  and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof,  to  have  and  to  hold  all  and 
singular  the  aforesaid  estate,  right,  title  and  interest,  unto  the 
said  party  of  the  second  part,  its  successors  and  assigns  forever, 
for  the  purposes  of  the  channel  and  improvement  of  the  Harlem 
River  mentioned  in  the  hereinbefore  recited  resolution  of  the 
Commissioners  of  the  Sinking  Fund  of  the  city  of  New  York. 

In  Witness  Whereof,  the  parties  of  the  first  part  have  caused 
their  common  seal  to  be  hereunto  affixed,  and  the  Mayor  and 
the  Clerk  of  their  Common  Council  hereunto  to  set  their  hands 
the  day  and  year  first  above  written. 
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877.  Final  judgment  on  default  in  action  in  court  of  record  to 

foreclose  mechanic's  lien  on  real  property 1568. 

878.  Oifer  to  pay  into  court  an  amount,  or  to  execute  and  deposit 

securities,  in  discharge  of  mechanic's  lien  on  real  property  1570. 

879.  Acceptance  by  plaintiff  of  offer  to  pay  amount  or  deposit  secu- 

rities, etc.,  in  discharge  of  mechanic's  lien  on  real  property  1571. 

880.  Order  upon  acceptance  of  offer 1571. 

881.  Certificate  of  satisfaction  of  mechanic's  lien 1572. 

882.  Certificate  of  payment  to  county  clerk  of  moneys  to  discharge 

mechanic's  lien 1573. 

883.  Receipt  of  county  treasurer  for  moneys  paid  into  court 1574. 

884.  Notice  to  lienor  requiring  commencement  of  action  to  enforce 

lien 1574. 

885.  Affidavit  of  service  of  notice 1576. 

886.  Order  canceling  mechanic's  lien  against  real  property 1576. 

887.  Undertaking  to  obtain  discharge  of  mechanic's  lien 1576. 

888.  Notice  of  justification  of  sureties  in  undertaking  for  discharge 

of  lien 1577. 

889.  Order  discharging  lien,  after  justification  of  sureties 1577. 

890.  Notice   of  lien   under   contract   with   miinicipal   corporation. 

State  of  New  York,  for  a  public  improvement 1578. 

1548 


mechanics'  lien.  1549 


There  Must  be  a  Substantial  Compliance  with  the  Statute. 

No.  PAGE. 

891.  Notice  of  pendency  of  action  to  enforce  hen  under  contract  for 

public  improvement 1679. 

892.  Certificate  of  discharge  of  lien  upon  moneys  due  under  contract 

for  public  improvement 1580. 

893.  Order  of  justice  of  Supreme  Court,  directing  deposit  of  sum  of 

money  in  discharge  of  lien  upon  moneys  under  contract  for 
public  improvement 1580. 

894.  Notice  of  object  of  action,  etc.,  in  action  to  enforce  lien  against 

fund  under  contract  with  municipal  corporation  for  public 
improvement 1581. 

895.  Judgment  in  action  to  enforce  lien  against  moneys  due,  or  to 

become  due,   under  contract  with  municipal  corporation, 
county,  for  a  public  improvement 1582. 

896.  Execution  in  action  to  enforce  lien  under  contract  for  public 

improvement 1584. 

1.  Nature  of  remedy. — The  remedy  by  mechanic's  lieu  is 
to  secure  payment  for  labor  actually  performed  or  materials 
actually  furnished  in  the  improvement  of  the  real  property, 
not  damages  for  the  breach  of  a  contract  by  the  owner  or  con- 
tractor.   Spencer, Y.  Bamett,  36  N.  Y.  94. 

2.  The  statute  (L.  1897,  c.  418;  short  title.  Lien  Law;  being 
Chapter  49  of  the  General  Laws),  contains  specific  provisions 
for  the  filing  of  mechanics'  liens.  The  provisions  for  enforcing 
them  are  contained  partially  in  the  Lien  Law  and  partially  in 
the  Code  of  Civil  Procedure,  as  will  more  fully  appear  from 
the  citations  given  hereafter  in  connection  with  the  forms.^ 

3.  There  must  he  a  substantial  compliance  with  the 

statute Although  §22  of  the  Lien  Law  provides  that  it 

must  be  "liberally  construed  to  secure  the  beneficial  interests 
and  purposes  thereof,"  the  decisions  hold  that  there  must  be 
a  substantial  compliance  with  the  statute.     Toop  v.  Smith, 

I  Much  of  the  law  in  connection  with  mechanics'  liens  is  of  a  substantive 
nature.  This  chapter  while  stating  the  substantive  law  in  a  few  instances 
is  naturally  concerned  principally  about  the  practice  relating  to  the  subject. 
Exhaustive  notes  pointing  out  the  procedure  are  given  with  the  forms,  and 
this  matter  is  not  repeated  here  because  of  lack  of  space. 
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181  N.  Y.  283;  N&w  Jersey  Steel  &  Iron  Co.  v.  Robinson,  85 
App.  Div.  512;  aff'd  178  N.  Y.  632;  and  cases  cited  by  the 
Appellate  Division. 

4.  The  residence  of  the  lienor  should  be  stated  accurately 
and  where  a  lien  is  filed  in  favor  of  a  firm  consisting  of  two  or 
more  members,  the  place  of  residence  of  all  the  partners  should 
be  stated,  not  the  place  of  business  of  the  partnership.  Kane 
V.  Hutkoff,  81  App.  Div.  105;  81  Supp.  85. 

5.  Signature. — Failure  of  the  lienor  to  sign  the  notice 
will  not  make  it  invalid,  if  it  has  been  actually  sworn  to  before 
the  proper  officer.  Reeves  v.  Seitz,  47  App.  Div.  267;  62  Supp. 
101. 

6.  Teriflcation. — A  lien  filed  against  a  village  on  accoimt 
of  public  improvements  need  not  be  verified.  Clapper  v. 
Strong,  90  App.  Div.  536;  85  Supp.  748. 

The  omission  of  the  notary's  name  from  the  affidavit  of  verifi- 
cation, which  omission  was  corrected  a  few  hours  afterward 
by  permission  of  the  clerk  where  the  notice  of  lien  was  filed, 
does  not  vitiate  the  lien.  Sage  v.  Stafford,  42  App.  Div.  449; 
59  Supp.  545. 

The  follomng  verification  was  held  good  in  McDcmald  v. 
Mayor  of  New  York,  170  N.  Y.  409.  "A.  B.  being  duly  sworn, 
says  that  he  is  the  agent  for  the  claimant  mentioned  in  the 
foregoing  claim  and  that  the  statements  therein  contained  are 
true  to  his  own  knowledge  or  information  and  belief." 

Partnership. — ^A  verification  in  the  following  form," 

being  duly  sworn,  says  that  he  is  the  M.  K.  &  Son,  the 

lienors  mentioned  in  the  foregoing  lien,  etc.,"  signed  M.  K.  & 
Son,  is  fatally  defective,  as  the  verification  must  be  by  either 
one  of  the  lienors  or  his  agent.  Kane  v.  Hutkoff,  81  App.  Div. 
105;  81  Supp.  85. 

7.  Name  of  owner.  ^An  incorrect  statement  of  the  name  of 
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the  owner  of  the  property  does  not  vitiate  the  lien,  particularly 
where  the  notice  contains  the  names  of  the  persons  in  posses- 
sion. Berry  v.  Gavin,  88  Hun,  1;  34  Supp.  505.  Where  a 
deed  is  executed  as  security  only,  the  grantor  is  still  the  owner 
for  the  purpose  of  a  mechanic's  lien.  Kerrigan  v.  Fielding, 
47  App.  Div.  246;  62  Supp.  115.  Failure  to  state  the  name  of 
the  true  owner  does  not  impair  the  validity  of  the  lien  so  as  to 
give  a  subsequent  lienor  in  whose  lien  the  true  owner's  name 
is  stated  correctly,  priority  over  the  lien  thus  filed.  Walkam 
V.  Henry,  7  Misc.  532;  27  Supp.  997. 

8.  If  a  tenant  only  of  the  property  is  named,  the  interest 
of  the  owner  is  not  affected.  De  Klyn  v.  Simpson,  34  App. 
Div.  436;  54  Supp.  345. 

9.  Description  of  property. — Describing  the  property  by 
street  ntmiber  is  sufficient  if  the  property  is  thereby  clearly 
defined,  notwithstanding  an  error  is  made  in  the  metes  and 
bounds.     Walkam  v.  Hmry,  7  Misc.  532;  27  Supp.  997. 

10.  Statement  of  labor  performed  and  materials  fur- 
nished.^— A  statement  in  a  notice  of  lien  that  the  labor  and 
services  were  performed  and  the  materials  so  furnished  were 
"plumbing,  tinning  furnaces  and  ranges  as  per  contract  to 
the  amount  of  $2,560  and  additional  labor  to  the  amount  of 
$77.00,  making  in  all  $2,637,  upon  account  of  which  there  has 
been  paid  $850  and  leaving  a  balance  due  therefore  of  $1,987," 
is  a  sufficient  statement  of  the  labor  performed  and  the  material 
furnished,  and  the  agreed  price  or  value  thereof.  Clarke  v. 
Heylman,  80  App.  Div.  572;  80  Supp.  794. 

T 1.  Furnished  and  to  be  furnished.^ — ^The  statements  as 
to  the  material  actually  furnished  and  that  which  is  to  be 

1  See  notes  to  Form  No.  870,  post. 

2  See  notes  to  Form  No.  870,  post,  for  discussion  of  sufficiency  of  lien  in 
this  respect. 


1552      Bradbury's  Lansing's  forms  and  practice. 

Death  of  the  Owner. 

furnished  should  be  made  separately  and  this  applies  also  to 
the  labor  performed  and  to  be  performed.  Bossert  v.  Happel, 
40  Misc.  569;  82  Supp.  872. 

12.  Amount  due. — ^The  notice  of  lien  which  fails  to  state 
correctly  the  amount  actually  due  at  the  time  the  lien  is  filed, 
is  fatally  defective.     Finn  v.  Smith,  186  N.  Y.  465. 

Overstating  claim. — Overstating  the  amount  due  in  a  notice 
of  lien  to  such  an  extent  that  it  must  have  been  willful,  vitiates 
the  lien.  Hecla  Iron  Works  v.  Hall,  115  App.  Div.  126;  100 
Supp.  696. 

13.  Failure  to  state  when  the  first  item  of  work  was 
done  or  anything  from  which  this  may  be  inferred  makes  the 
notice  defective  although  it  complies  with  the  other  provisions 
of  the  statute.    Mahley  v.  German  Bank,  174  N.  Y.  499. 

14.  The  time  within  which  the  lien  may  be  filed  begins 
to  run  from  the  date  the  last  item  of  labor  was  performed  or 
materials  were  furnished,  under  Lien  Law,  §  10,  so  that  some 
of  the  older  cases,  under  different  statutes,  establishing  a 
limitation  for  filing  the  lien  as  to  each  item  of  material  from 
the  time  it  was  furnished,  are  no  longer  authoritative. 

Slight  repairs  made  after  the  time  for  filing  a  lien  has  expired 
will  not  operate  to  extend  the  time  for  filing  the  lien.  McLean 
V.  Sanford,  26  App.  Div.  603;  51  Supp.  678. 

Expiration  of  time  on  Sunday. — If  the  time  to  file  a  notice  of 
lien  expires  on  Sunday  it  must  be  filed  on  the  preceding  Satur- 
day. Powers  V.  Christian,  64  How.  Pr.  509.  But  see  Statutory 
Construction  Law,  §  27  (L.  1892,  c.  677,  as  am'd  L.  1894,  c.  477), 
providing  that  "Sunday  or  a  public  holiday,  other  than  a 
half-holiday,  must  be  excluded  from  the  reckoning  if  it  is  the 
last  day  of  any  such  period,"  etc.,  which  probably  nullifies  the 
foregoing  decision. 

15.  The  death  of  the  owner  does  not  affect  the  right  to 
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file  a  mechanic's  lien  (Lien  Law,  §  10,  last  sentence),  and  such 
cases  as  Tvbridy  v.  Wnght,  144  N.  Y.  519,  are  inapplicable 
since  that  sentence  was  added. 

16.  A  trustee  in  bankruptcy  may  file  a  lien  for  labor 
performed  by  the  bankrupt  on  account  of  a  public  improve- 
ment.   Held  V.  City  of  N.  Y.,  83  App.  Div.  509;  82  Supp.  426. 

17.  Successive  lieus  may  be  filed  at  intervals  during  the 
performance  of  a  contract  for  the  portion  of  the  work  which 
has  been  completed  by  the  transaction,  and  upon  the  complete 
performance  of  the  work,  a  new  lien  for  the  entire  amount  of 
the  work  may  be  filed.     Clarke  v.  Heylman,  80  App.  Div.  572; 

80  Supp.  794. 

18.  Places  of  ming.— Notice  under  a  contract  for  the  erec- 
tion of  a  schoolhoiLse. — ^The  notice  should  be  filed  with  the 
board  of  trustees  and  the  treasurer  of  the  school  district  as 
well  as  in  the  county  clerk's  office.  It  is  not  sufficient  to  serve 
copies  of  the  notice  on  the  trustees.     Terwilliger  v.  Wheeler, 

81  App.  Div.  460;  81  Supp.  173. 

Union  school. — ^As  against  a  fund  raised  to  erect  a  school 
building  in  a  union  free  school  district,  the  notice  is  properly 
served  on  the  treasurer  of  the  board  of  education  of  the  dis- 
trict.    Westgate  v.  Shirley,  42  Misc.  245;  86  Supp.  593. 

In  New  York  City,  a  notice  of  Hen  for  the  performance  of 
work  in  the  erection  of  a  hospital  must  be  filed  with  the  de- 
partment of  public  works  of  such  city.  Hawkins  v.  Mapes- 
Reeve  Const.  Co.,  82  App.  Div.  72;  81  Supp.  794.  If  the  work 
to  be  performed  is  on  a  school  building,  the  notice  is  properly 
filed  with  the  clerk  of  the  board  of  education  and  with  the 
comptroller.    Bell  v.  Mayor,  etc.,  of  N.  Y.,  105  N.  Y.  139. 

19.  Assignment  of  amount  due  from  owner  or  con- 
tractor   to    contractor    or    subcontractor. — Such     assign- 
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ments  must  be  filed  to  become  effective.  Lien  Law,  §  15. 
But  this  section  does  not  apply  to  contracts  for  public  im- 
provements. Brace  v.  City  of  Glover sville,  39  App.  Div.  25; 
56  Supp.  331. 

30.  The   procedure   to   foreclose   a   mechanic's  lien  is 

pointed  out  in  Code  Civ.  Pro.  §§  3398  to  3419  inclusive.  The 
necessary  parties  are  specified  in  §  3403,  and  by  L.  1906,  c.  255, 
in  effect  April  19,  1906,  provision  is  made  for  serving  the  at-' 
torney  general  of  the  State  where  the  contract  under  which 
the  lien  was  filed  was  for  a  public  improvement  under  a  con- 
tract with  the  State.  This  is  an  entirely  new  provision  in 
relation  to  the  lien  law,  as  heretofore  it  applied  only  to  munici- 
pal corporations,  in  addition  to  private  parties.  Mason  v. 
Trustees  of  N.  Y.  State  Hosp.  for  Treatment  of  Incipient  Pulm. 
Tuberc,  50  Misc.  40;  100  Supp.  272. 

31.  Time  to  begin  action.  Effect  of  dismissal  of  first 
action. — If  an  action  to  foreclose  a  mechanic's  lien  is  dis- 
missed, but  not  upon  the  merits,  the  Uenor  may  maintain 
another  action,  even  though  it  is  not  begun  within  one  year 
from  the  time  the  hen  is  filed  under  Code  Civ.  Pro.  §  405. 
Conolly  V.  Hyams,  176  N.  Y.  403;  aff'g  84  App.  Div.  641;  82 
Supp.  1097. 

22.  Notice  of  pendency  of  action. — If  the  lien  is  dis- 
charged by  a  deposit  in  court  the  lien  is  shifted  to  the  fund, 
the  controversy  ceases  to  affect  real  property  or  third  persons 
and  the  filing  of  a  notice  of  lis  pendens  becomes  unnecessary. 
Ward  V.  Kilpatrick,  85  N.  Y.  413,  418;  Cattaberry  v.  Knox,  17 
App.  Div.  372;  45  Supp.  272.  See  Forms  Nos.  872  and  891, 
post,  pp.  1563,  1579,  and  the  notes  thereto,  wherein  is  discussed 
the  proper  practice  in  filing  notice  of  lis  pendens. 

23.  Parties. — ^Those  who  must  be  made  parties  are  specifi- 
cally mentioned  in  Code  Civ.  Pro.   §  3402.    All  the  actions 
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which  have  been  brought  to  foreclose  hens  on  one  piece  of 
property  may  be  consohdated.  Code  Civ.  Pro.  §  3401.  Gass 
V.  Souther,  46  App.  Div.  256;  61  Supp.  305;  Hawkins  v. 
Mapes-Reeve  Const.  Co.,  82  App.  Div.  72;  81  Supp.  794. 

A  contractor  who  claims  from  the  owner  a  larger  amount  than 
the  subcontractor  claims  is  a  proper  party,  either  plaintiff  or 
defendant,  to  an  action  to  foreclose  the  hen.  Freese  v.  Avery, 
57  App.  Div.  633;  69  Supp.  150.  So  is  a  subhenor  who  has 
furnished  material  to  such  contractor.  Condon  v.  Church  of 
St.  Augustine,  112  App.  Div.  168;  98  Supp.  253. 

24.  Determining  riglits  of  codefendants. — A  defendant 
may  by  serving  a  copy  of  his  answer  on  a  codefendant,  the 
owner  of  the  premises,  Utigate  his  claim  under  a  lien  filed  as 
against  such  owner,  in  that  action.  Hinkle  v.  Sullivan,  108 
App.  Div.  316;  95  Supp.  788. 

25.  Default  of  defendant  lienor. — A  defendant  who  has 
filed  a  mechanic's  hen  and  fails  to  answer  in  an  action  by 
another  henor  to  foreclose  his  lien,  must  be  deemed  to  have 
waived  his  hen,  unless  admitted  in  the  complaint.  McCono- 
hgue  V.  Larkins,  32  Misc.  166;  66  Supp.  188. 

26.  Personal  judgment^  upon  failure  to  establish  lien. 

— ^Although  the  lienor  may  fail  to  establish  his  lien  in  an  action 
to  foreclose,  he  may  notwithstanding  secure  a  personal  judg- 
ment against  the  contractor  or  against  the  owner,  if  he,  as  con- 
tractor, made  a  contract  directly  with  the  owner.  Bradley  & 
Currier  Co.  v.  Pacheteau,  175  N.  Y.  492;  rev'g  71  App.  Div. 
148;  75  Supp.  531.  But  not  against  a  grantee  of  the  property 
who  has  not  personally  made  a  promise  to  pay.    Gilmour  v. 

1  A  lienor  filing  a  mechanic's  lien  after  the  filing  of  a  notice  of  lis  pendens 
in  an  action  to  foreclose  a  mortgage  on  the  property  is  bound  by  the  pro- 
ceedings taken  after  the  filing  of  a  lis  pendens  and  if  he  does  not  on  his  own 
motion  intervene  in  the  foreclosure  suit,  he  is  bound  by  the  judgment 
therein  and  cannot  enforce  his  lien  against  the  property,  although  he  may 
procure  a  personal  judgment.  Pennsylvania  Steel  Co.  v.  Title  Guarantee  & 
T.  Co..,  50  Misc.  51;  100  Supp.  299. 
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Colcord,  183  N.  Y.  342;  modifying  96  App.  Div.  358;  89  Supp. 
689. 

37.  Jurisdiction  of  municipal  court  of  New  York The 

Appellate  Division  for  the  First  Department  has  held  that  the 
Municipal  Court  of  the  city  of  New  York  did  not  have  juris- 
diction over  an  action  to  foreclose  a  mechanic's  lien,  in  spite 
of  the  express  provision  of  the  Municipal  Court  Act,  §  1, 
subd.  11.  Smith  v.  Silsbe,  53  App.  Div.  463;  65  Supp.  1085. 
And  the  same  conclusion  has  been  reached  by  the  Appellate 
Term.  McConologue  v.  McCaffrey,  29  Misc.  139;  60  Supp.  279. 
But  the  better  opinion  since  the  decision  of  the  Court  of  Ap- 
peals in  the  case  of  Worthington  v.  London  G.  &  A.  Co.,  164 
N.  Y.  81,  is  that  such  courts  have  jurisdiction  of  such  an  action. 
Decisions  favorable  to  such  jurisdiction  have  been  recently 
made.  Kotzm  v.  Nathanson,  33  Misc.  299;  68  Supp.  497; 
Eadie  v.  Waldron,  64  App.  Div.  424;  72  Supp.  233.  However, 
in  such  court,  no  decree  of  foreclosure  and  sale  as  against  the 
property  can  be  made.  Municipal  Court  Act,  §  1,  subd.  11. 
The  procedure  also  in  such  an  action  differs  materially  from 
the  original  procedure  in  the  Municipal  Courts,  and  is  pointed 
out  in  Code  Civ.  Pro.  §  3404. 


Form  No.  870. 
Notice  of  Mechanic's  Lien  Against  Eeal  Property. 

(Laws  of  1897,  Ch.  418,  §  9.) 

To  the  County  Clerk  of  (he  County  of ,  and  to  all 

whom  it  may  concern : 

First :  I,  A.  B.,  residing  in  the  city  of ,  in  the  county 

of ,  and  State  of  N«w  York  [or,  we,  A.  B.,  residing, 

etc.,  and  C.  D.,  residing,  etc.  (composing  the  firm  of  A.  B. 
&  Co.),  or  The  A.  B.  Company,  a  corporation  duly  incorpor- 
ated under  the  laws  of  the  State  of  (New  York)  ;  or  an  asso- 
ciation located  and  doing  business  at  the  [city]  of , 

in  the  county  of ,  and  State  of  [New  York)],  do  [or 

does]  hereby  give  notice  that  I  [or  we,  or  it]  claim  [or  claims] 
as  lienor  [or  lienors]  a  lien  to  the  amount  hereinafter  stated 
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upon  the  real  property  situated  in  the  [city]  of ,  in  the 

county  of ,  and  State  of  New  York,  hereinafter  more 

particularly  described. 

Second :  The  name  of  the  owner  of  the  real  property  against 
whose  interest  a  lien  is  claimed  is  C.  D.,  and  the  interest  of 
said  owner  so  far  as  known  to  this  lienor  is  that  of  owner  in 
fee  [or  is  that  of  lessee]  [or  as  the  case  may  he]. 

Third :  The  name  of  the  person  by  whom  this  lienor  was 
employed  is  E.  F.^ 

Or,  The  name  of  the  person  to  whom  this  lienor  furnished 
[or  is  to  furnish]  materials  is  E.  F.' 

Or,  The  person  with  whom  this  lienor  entered  into  a  contract 
for  the  performance  of  the  work,  and  the  furnishing  of  said 
materials  as  herein  described  is  E.  F.^ 

Fourth:  ^  [for  labor   performed  by  a  single   mechanic].    The 

1  These  three  paragraphs  in  subdivision  Third  of  this  form  are  to  provide, 
first,  for  mechanics  who  merely  perform  services;  second,  for  material  men 
and,  third,  for  contractors  and  subcontractors;  that  is,  independent  con- 
tractors, who  enter  into  agreements  to  do  a  particular  portion  of  the  work 
on  a  building  and  cannot  be  classed  either  as  mechanics  or  material  men 
only. 

2  Under  this  subdivision  the  statute  requires  a  statement  of  "The  labor 
performied  or  to  be  performed,  or  materials  furnished  or  to  be  furnished 
and  the  agreed  price  or  value  thereof."  L.  1897,  c.  418,  §  9,  subd.  4.  More 
trouble  seems  to  be  experienced  with  this  than  with  any  other  subdivision 
of  §  9.  This  difficulty  seems  to,  result  from  following  the  language  of  the 
statute  literally  in  the  notice  of  lien.  The  error  in  this  practice  appears 
to  be  obvious.  The  subdivision  in  a  few  pregnant  words  provides  for  many 
different  cases.  Thus,  for  a  mechanic,  who  has  no  other  claim  than  that 
he  worked  a  specified  number  of  days  as  such,  at  an  agreed  price  per  day, 
the  statement  would  follow  approximately  the  language  of  the  first  sub- 
paragraph in  the  above  form  under  paragraph  Fourth.  It  would  naturally 
be  practically  impossible  for  a  mechanic  under  such  circumstances  to 
state  the  "labor  to  be  performed,"  nor  do  the  necessities  of  the  case  re- 
quire that  he  should  do  so.  The  impossibility  of  knowing  how  many  days 
a  mechanic,  working  by  the  day,  is  going  to  work  in  the  future  indicates 
that  provision  was  not  intended  to  be  made  in  that  class  of  cases  for  a 
statement  of  "labor  to  be  performed." 

In  other  cases  the  statement  should  clearly  indicate  and  distinguish  the 
^  labor  already  performed  from  that  to  be  performed.  The  practitioner 
should  be  particularly  cautioned  against  such  statements  as:  The  labor 
performed  and  to  be  performed  is  as  follows:"  then  giving  a  general  state- 
ment of  all  the  labor,  including,  without  distinguishing  either,  both  that 
which  has  been  performed  and  that  which  is  to  be  performed.  The  same 
remarks  apply  to  materials  furnished  and  to  be  furnished.  Bossert  v.  Fox, 
89  App.  Div.  7;  85  Supp.  308;  N.  J.  Steel  &  I.  Co.  v.  Robinson,  85  Ajjp.  Div. 
512;  83  Supp.  450;  Bradley  &  Currier  Co.  v.  Pacheteau,  71  App.  Div.  148; 
75  Supp.  531;  modified  175  N.  Y.  492,  merely  to  the  effect,  that  a  personal 
judgment  could  be  entered  against  the  principal  debtor  even  though  the 
lien  was  not  sustained. 
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labor  performed  was  as  follows:  Ten  days'  labor  as  a  carpenter 

(bricklayer,   plumber,   etc.),   between   the   day   of 

,  19 — ,  and  the day  of ,  19 — ,  both 

days  inclusive,  for  which  the  said agreed  to  pay  to 

this  lienor  the  sum  of  four  dollars  a  day,  in  all  the  sum  of  forty 
dollars  [or  the  reasonable  value  of  said  labor  was  the  sum  of 
four  dollars  a  day,  in  all  the  sum  of  forty  dollars]  no  part  of 
which  has  been  paid. 

Or  [for  labor  performed  hy  a  contractor,  or  subcontractor,  or 
one  who  employs  other  men].  The  labor  performed  was  doing 
all  the  plumbing  work  in  the  building  erected  on  the  premises 
herein  described,  such  as  putting  in  steam,  water  and  gas 
pipes,  connecting  same  with  street  mains,  putting  in  water- 
closets,  sinks  and  gas  fixtures  and  doing  all  other  plumbing 
work  in  said  building,  all  of  which  labor  had  been  performed 

before  the  execution  of  this  notice.     The  said agreed 

to  pay  to  this  lienor  the  sum'of dollars  for  the  labor 

above  specified  and  no  part  thereof  has  been  paid  (except  the 

The  same  principles  apply  to  the  allegation  as  to  the  "agreed  price  or 
value  thereof."  There  should  be  a  distinct  statement  of  the  agreed  price, 
or  value,  of  the  labor  alrfeady  performed  and  a  separate  statement  of  the 
price,  or  value,  of  the  labor  yet  to  be  performed.  The  materials  furnished 
and  to  be  furnished  should  be. divided  in  like  manner,  with  the  separate 
price,  or  value,  of  each.  See  the  cases  cited  above.  In  the  case  of  a  single 
mechanic  the  procedure  is  simple.  Even  then  sight  should  not  be  lost  of 
the  distinction  between  an  agreed  price  and  a  quantum  meruit.  The  clause 
"the  agreed  price  or  value  thereof,"  has  a  twofold  meaning,  viz.:  the  agreed 
price  and  the  reasonable  or  market  value.  If  there  is  an  agreed  price,  the 
reasonable,  oi-  market,  value,  is  of  no  consequence.  Therefore,  speaking 
generally,  the  notice  should  give  either  the  agreed  price  or  the  reasonable 
value,  not  both;  unless  both  elements  entered  into  the  amount  of  the  lien. 
Thus  where  certain  work  was  done  under  a  contract  as  to  price,  and  other 
extra  work  perhaps,  without  an  agreement  as  to  price,  there  would  natu- 
rally be  two  statements  making  up  the  entire  amount  claimed. 

While,  therefore,  the  lien  may  be  filed  presently  for  the  entire  amount, 
including  that  which  is  now  due  together  with  that  which  will  become  due 
when  the  contract  is  completely  performed,  even  though  only  a  small  per- 
centage o#  it  is  yet  completed,  the  notice  must  specify  the  agreed  price, 
or  the  value,  of  the  work  already  performed;  or,  in  other  words,  the  amount 
already  earned  and  actually  due  at  the  time  the  notice  of  lien  is  filed,  as 
well  as  the  same  particulars  as  to  the  labor  yet  to  be  performed,  or  materials 
yet  to  be  furnished.  Finn  v.  Smith,  186  N.  Y.  465.  Nor  should  the  amount 
due  be  overstated  or  the  lien  will  be  vitiated.  Hecla  Iron  Works  v.  Hall, 
115  App.  Div.  126;  100  Supp.  696. 

While  it  has  been  held  that  a  statement  in  one  item  of  the  value  of  the 
labor  performed  and  the  materials  furnished  does  not  vitiate  the  notice, 
the  case  where  this  decision  was  made  indicates  the  danger  of  grouping 
various  items  of  this  character  together.  Martin  v.  Ambrose  A.  Gavigan 
Co.,  107  App.  Div.  279;  95  Supp.  14. 
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sum  of dollars,  leaving  a  balance  of dollars 

unpaid).    Or,  The  reasonable  value  of  said  labor  is  the  sum 

of  dollars,  etc.    Or,  The  said  agreed  to 

pay  to  this  lienor  the  sum  of  dollars  for  the  labor 

above  specified  and  for  doing  certain  similar  work  in  the 

premises  at  No. Street  in  the  city  of  

of  which  sum  the  value  of  the  labor  specified  herein  as  having 
been  performed  on  the  premises  on  which  a  hen  is  claimed  is 
the  sum  of dollars,  no  part  of  which  has  been  paid. 

Or,  The  said promised  to  pay  to  this  lienor  the 

sum  of dollars  for  the  labor  above  specified  and  cer- 
tain materials  used  in  the  performance  of  said  work;  that  of 

said  sum  the  labor  above  specified  was  of  the  value  of 

dollars,  no  part  of  which  has  been  paid. 

Or  {for  labor  and  materials  partly  performed  and  furnished 
and  partly  to  he  performed  and  furnished).     On  or  about  the 

day  of  ,   19 — ,  the  lienor  entered  into  a 

contract  in  writing  with  the  said ,  whereby  this  lienor 

agreed  to  do  all  the  plumbing  work  and  furnish  all  the  materials 
therefor,  in  the  building  to  be  erected  on  the  premises  herein 

described,  for  the  lump  sum  of dollars.     Up  to  the 

time  of  making  this  notice  this  henor  has  furnished  gas,  water 
and  steam  pipes,  water-closets,  bath  tubs,  faucets,  fixtures  and 

other  articles  of  that  nature  of  the  value  of dollars 

and  has  performed  and  caused  to  be  performed  on  said  contract 
up  to  the  time  of  making  this  notice  the  labor  of  connecting 
the  water,  gas  and  steam  pipes  with  the  mains  in  the  street, 
placed  the  water,  gas  and  steam  pipes  throughout  the  building, 

put  in  water-closets   and  connected  them  with  the 

water  and  waste  pipes  in  the  building;  connected  the  waste 
pipes  with  the  sewer  and  performed  certain  other  labor  of  the 
same  general  nature  incidental  to  that  particularly  described, 

all  of  which  is  of  the  value'  of dollars.    There  is  yet 

to  be  furnished  under  said  contract  gas  fixtures, 

gas  logs,  one  kitchen  range,  one  water  boiler  for  the 

kitchen,  one  kitchen  sink,  lead  and  iron  pipe  to  connect  the 
same  to  the  feed  and  waste  pipes  and  certain  fixtures,  faucets 
and  valves  to  install  the  materials  just  described,  all  of  which 
are  of  the  value  of dollars.  There  is  yet  to  be  per- 
formed under  said  contract  the  labor  of  putting  in  and  installing 
the  bath  tubs,  gas  logs,  gas  fixtures,  kitchen  range,  water  boiler 
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in  the  kitchen  and  ntiaking  certain  connections  between  the 
same  and  the  feed  and  waste  pipes  and  doing  other  work  of 
the  same  general  nature  and  incidental  to  that  above  specified, 

the  value  of  which  is  the  sum  of dollars.    The  said 

agreed  to  pay  to  this  lienor  for  all  of  said  materials 

and  labor,  the  sum  of dollars,  no  part  of  which  has 

been  paid,  except  the  sum  of  -■ dollars  on  account 

thereof,  leaving  a  balance  due  of dollars  for  materials 

already  furnished  and  labor  already  performed,  and  leaving  a 

balance  of dollars  due  and  to  become  due  when  all 

of  the  materials  have  been  furnished  and  all  of  the  labor  has 
been  performed  pursuant  to  the  terms  of  said  contract  between 

said and  this  lienor;  and  the  lienor  hereby  claims  a 

lien  on  said  premises  for  the  said  sum  of ■■ dollars. 

Or  (for  materials    furnished  and  to  be  furnished),  At  the 

special  instance  and  request  of ,  this  lienor  furnished 

and  agreed  to  furnish  to  said for  use  in  the  erection 

of  the  building  or  the  premises  herein  described,  — 

thousand  terra  cotta  brick,  and  the  said  agreed  to 

pay  this  lienor  the  sum  of dollars  therefor;  at  the  time 

of  making  this  notice  there  had  been  actually  furnished  under 

said  agreement, thousand  of  said  brick  of  the  agreed 

value  of dollars,  no  part  of  which  has  been  paid,  and 

for  which  said  sum  of dollars  a  lien  is  claimed  herein. 

Or,  of  which  said  bricks  thousand  of  the  value  of 

dollars  had  been  furnished  and  delivered  at  the  time 

of  making  this  notice,  and  thousand  bricks  of  the 

value  of dollars  have  been  shipped  and  are  now  on 

the  way  to  be  delivered  and  no  part  of  either  of  said  sums  has 

been  paid,  making  in  all  the  sum  of dollars  for  which 

a  lien  is  claimed  herein. 

Fifth .-' — ^The  amount  unpaid  for  labor  performed  up  to  the 

time  this  notice  is  made  is  the  sum  of dollars,  with 

interest  from ,  19 — ,  and  the  amount  unpaid  for  the 

materials  furnished  up  to  the  time  of  making  this  notice  is 

dollars,  with  interest   from   ,    19 — .     The 

amoxmt  unpaid  for  labor  to  be  performed  is  the  sum  of 


1  This  to  a  certain  extent  is  a  duplication  of  some  statements  given  under 
subdivision  Fourth.  But  the  statute  (§  9,  subd.  5)  specifically  requires 
these  statements  and  the  only  safe  way  is  to  make  them  substantially  in 
the  form  here  given.  Finn.  v.  Smith,  186  N.  Y.  465;  Hecla  Iron  Works  v. 
Hall,  115  App.  Div.  126;  100  Supp.  696. 
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dollars,  and  the  amount  impaid  for  materials  to  be  furnished 

is  the  sum  of dollars. 

Sixth  : — ^The  first  item  of  work  was  performed  on  the 

day  of ,  19 — ;  and  the  last  item  of  work  was  performed 

on  the  day  of ,  19 — .     The  first  materials 

were  furnished  on  the  — day  of 


-,  19 — ;  and 
— -  day  of 


the  last  materials  were  furnished  on  the  - 

,  19-. 

Seventh: — ^The  property  upon  which  a  lien  is  claimed  is  that 
certain  lot,  piece  or  parcel  of  land,  with  the  improvements 
thereon  situate,  lying  and  being  in  the  city,  county  and  State 
of  New  York,  beginning  at  a  point  on  the  southerly  side  of 
Street,  feet  and  inches  easterly 


from  the  south-easterly  corner  of 


■  Street  and 


Street 


Avenue,  extending  thence  easterly  along  said 

feet,   thence  southerly  at  right  angles  with  said 

Street    feet,    inches,    thence 

westerly  and  parallel  with  said Street, feet, 

inches,  thence  northerly  at  right  angles  with  said 

Street ■- —  feet inches,  to  the  point  or 


place  of  beginning  and  being  known  as  number 

Street  (if  in  New  York  City),  said  property  being  in  Section 

Block ,  according  to  the  Land  Map  of  the  City  of 

New  York  (or  of  the  County  of  Kings)  and  shown  on  the  fol- 
lowing diagram: 

_l   I I   I 


1  r 


VOL.  II — 44 


1  r 


Dated,  New  York,  — 
A.  B., 


-,  19-. 


Lienor. 
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State  of  New  York,  ) 
County  of .  )     " 

A.  B.  being  duly  sworn  deposes  and  says  that  he  is  the  lienor 

{or  the  agent  of  the  lienor)  or  the  president  of  the 

Company  which  is  a  corporation  organized  under  the  laws  of 

the  State  of and  which  said  corporation  is  the  lienor 

named  in  the  foregoing  notice  of  lien  and  the  statements  con- 
tained in  said  notice  are  true  to  deponent's  knowledge/  except 
as  to  such  matters  as  are  therein  stated  to  be  alleged  on  infor- 
mation and  belief  and  as  to  those  matters  he  believes  it  to  be 
true. 

Sworn  to,  etc.  A.  B. 

Form  No.  871. 

Assignment  of  Lien. 

This  indenture  made  the  day  of  ,   19 — , 

between  A.  B.  of ,  party  of  the  first  part,  and  C.  D. 

of party  of  the  second  part, 

WITNESSETH: — 

Whereas  the  party  of  the  first  part  on  the day  of 

,  19 — ,  filed  in  the  Office  of  the  Clerk  of  the  County  of 

a  certain  mechanic's  lien  for dollars,  against 

the  building  and  lot  in  the  City  of ,  County  of 

described  as  follows: 

....  and  known  as  No. Street,  E.  F.,  owner, 

and  G.  H.,  contractor. 

Now,  the  said  party  of  the  first  part,  in  consideration  of  one 
dollar  to  him  in  hand  paid  by  said  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged,  and  for  other  good 
and  valuable  considerations,  hath  sold,  and  by  these  presents 
doth  assign,  transfer,  and  set  over  unto  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns  the  said 
mechanic's  lien,  and  all  moneys  that  may  be  had  or  obtained 
by  means  thereof,  or  in  any  proceedings  to  be  had  thereupon, 
and  the  cause  of  action  whereon  said  lien  accrued. 

1  So  long  as  the  lienor  swears  to  the  truth  of  the  facts  set  forth  in  the 
notice  of  lien,  in  the  form  prescribed  by  the  statute,  it  is  wholly  immaterial 
how  the  lienor  ascertained  the  truth  of  such  facts.  Ward  v.  Kilpatrick, 
85  N.  Y.  413,  417.  The  rule  as  to  verification  of  a  notice  of  mechanic's  lien 
does  not  appear  to  be  so  severe  as  that  applicable  either  to  an  affidavit  to 
be  used  on  a  motion  or  to  a  pleading,  in  requiring  the  affiant  to  disclose  the 
sources  of  his  knowledge  of  the  facts.  Under  the  above  case  a  bare  state- 
ment of  them  with  a  positive  versification  is  sufficient. 
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And  the  said  party  of  the  first  part  doth  hereby  constitute 
and  appoint  the  said  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  his  true  and  lawful  attorney  irre- 
vocable, with  power  of  substitution  and  revocation,  for  the 
use  and  at  the  proper  costs  and  charges  of  said  party  of  the 
second  part,  to  ask,  demand  and  receive  the  moneys  due  or  to 
grow  due  thereon,  and  to  bring  all  suits  and  take  all  lawful 
ways  for  the  enforcement  of  said  lien,  or  the  recovery  of  the 
said  moneys,  and  on  payment  to  acknowledge  satisfaction  or 
discharge  the  same;  and  attorneys  one  or  more  under  them  for 
the  purpose  aforesaid,  to  make  and  substitute  and  at  pleasure 
to  revoke;  hereby  ratifying  and  confirming  all  that  said  at- 
torneys or  substitute  shall  lawfully  do  in  the  premises. 

In  Witness  Whereof,  the  party  of  the  first  part  hath  here- 
unto set  his  hand  and  seal  the  day  and  year  first  above  written. 
Sealed  and  delivered  A.  B.    [l.  s.] 

in  presence  of 


Acknowledgment. 


Form  No.  873. 

Notice  of  Pendency  of  Action  to  Enforce  Mechanic's  Lien,  Against 

Real  Property. 

(Laws  of  1897,  Ch.  418,  §  16.) 

[Title.] 

Notice  is  hereby  given,  that  an  action  has  been  commenced 
in  the  Supreme  Court  of  the  State  of  New  York  [or  name  other 
court]  by  the  above-named  plaintiff  against  the  above-named 
defendant,  and  is  now  pending  in  said  court,  and  that  the 
object  of  said  action  is  [*]  to  enforce  the  lien  upon  the  real 
property  hereinafter  described,  a  notice  of  which  lien  was  filed 

in  the  Office  of  the  Clerk  of  the  County  of at , 

on  the day  of ,  19 — ,  at o'clock 

in  the noon,  and  that  the  premises  affected  by  said 

lien  are  described  as  follows,  to  wit:  All  of  that  certain  lot  of 

land,  etc.,  situated  in  the  [city]  of  — in  the  county  of 

and  State  of  New  York,  bounded,  and  described  as 

follows  [describe  real  property]} 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.] 

Dated  ,   19—. 


1  The  Lien  Law  (§  16)  specifically  requires  a  notice  of  the  foreclosure 
action  to  be  filed,  but  says  nothing  about  filing  a  complaint.     But  by  Code 
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You  are  hereby  directed  to  index  the  foregoing  notice  to 
the  names  of  all  the  defendants  [or  to  the  names  of  the  defend- 
ants C.  D.  and  E.  F.]  in  the  above-entitled  action. 

M.  N.,  Plaintiff's  Attorney. 
[Office  address.]. 


Form  No.  873. 

Notice  of  Object  of  Action  and  of  no  Personal  Claim,  in  Action  in 

Court  of  Record,  to  Foreclose  Mechanic's  Lien  on  Real  Property. 

(Code  Civ.  Pro.  §3401.) 

[Title.] 
To  the  above  named  defendants,  except  A.  B.: 

Take  notice,  that  the  summons  herewith  served  upon  you 
in  this  action,  is  issued  upon  a  complaint  praying  the  foreclosure 
of  a  lien,  obtained  pursuant  to  chapter  418  of  the  Laws  of  1897, 

under  a  notice  filed  pursuant  to  that  ^ct,  in  the  

county  clerk's  office,  on  the ' —  day  of ,  19 — , 

at o'clock  in  the noon,  and  duly  entered  in 

the  lien  docket  of  said  county  clerk's  office  upon  the  following 
described  real  property,  to  wit  [insert  description],  and  that 
no  personal  claim  is  made  against  you,  or  against  any  defendant, 
except  A.  B. 

A.  F.,  Attorney  for  Plaintiff. 

Dated ,  19 — .  [Office  address.] 

Civ.  Pro.  §  3401,  the  action  to  foreclose  a  lien  is  conformed  to  one  to  fore- 
close a  mortgage  on  real  estate,  and  by  Code  Civ.  Pro.  §  1670  it  is  provided 
that  in  an  action  affecting  the  title  to  real  property  a  notice  of  the  pendency 
of  the  action  may  be  filed  when  the  complaint  is  filed  "or  at  any  time  after- 
vfards."  Under  these  various  provisions  it  is  held  that  the  notice  is  in- 
effectual unless  a  complaint  is  filed  at  the  time  or  before  the  notice  is  filed. 
Albro  v.  Blume,  5  App.  Div.  309;  39  Supp.  215;  Leitch  v.  Welles,  48  N.  Y. 
585.  The  filing  of  a  complaint  after  the  notice  makes  the  notice  valid  from 
the  time  the  complaint  is  filed.     Benson  v.  Sayre,  7  Abb.  Pr.  472,  note. 

As  to  those  lienors  who  are  made  party  defendants,  in  an  action  by  one 
lienor  to  foreclose,  and  which  defendants  set  up  an  affirmative  claim  to  have 
their  liens  foreclosed,  the  filing  of  one  notice  of  lis  pendens  by  the  plaintiff 
is  sufficient;  it  is  not  necessary  for  such  defendants  to  file  separate  notices. 
McAllister  v.  Case,  5  Supp.  918. 
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Form  No.  874. 

Affidavit  on  Motion  fot  Reference  to  Compute,  on  Default,  in 
Action  in  Court  of  Record,  to  Foreclose  Mechanic's  Lien  on 
Real  Property. 

(Code  Civ.  Pro.  §  3401;  Rule  60,  Gen.  Rules  Prao.) 

[Title.] 
County,  ss.; 

A.  M.,  of ,  being  duly  sworn,  says  that  he  is  the 

plaintiff's  attorney  in  the  above-entitled  action. 

That  said  action  is  brought  to  foreclose  a  lien  for  labor  and 
services  performed  [or  for  materials  furnished],  obtained 
pursuant  to  the  provisions  of  chapter  418  of  the  Laws  of  1897, 

upon  real  property  situated  in  the of in  the 

county  of  . 

That  the  defendants  [naming  them]  have  failed  to  answer  the 
complaint  within  the  time  allowed  for  that  purpose. 

That  the  defendant,  E.  F.,  has  answered  the  said  complaint 
by  his  attorney,  J.  H.,  by  which  answer  the  rights  of  the  plain- 
tiff are  admitted. 

That  the  infant  defendant,  I.  J.,  has  appeared  by  his  guardian 
ad  litem,  M.  N.,  and  interposed  the  usual  general  answer  sub- 
mitting the  rights  of  said  infant  to  the  protection  of  the  court. 

That  the  defendant,  K.  L.,  is  an  absentee. 

That  no  previous  application  has  been  made  for  an  order  of 
reference. 

A.  M. 

Sworn  to,  etc.  

Form  No.  875. 

Order  of  Reference  in  Action  in  Court  of  Record  for  Foreclosure  of 

Mechanic's  Lien  on  Real  Property. 

(Code  Civ.  Pro.  §3401.) 

[At,  etc.,  as  for  a  court  order.] 

[Title.] 

The  summons  in  the  above-entitled  action  having  been 
personally  served  on  the  defendants,  C.  D.,  E.  F.  and  J.  K. 
[and  on  the  defendant,  G.  H.,  by  publication  thereof,  pursuant 
to  the  order  of  the  court],  and  the  defendant,  C.  D.,  having  failed 
to  answer  within  the  time  allowed  for  that  purpose,  and  the 
defendant,  E.  F.,  having  answered  the  complaint,  by  which 
answer  the  rights  of  the  plaintiff  are  admitted;  and  the  infant 
defendant,  I.  J.,  having  appeared  by  his  guardian  ad  litem, 
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M.  N.,  and  interposed  the  usual  general  answer,  submitting 
the  rights  of  said  infant  to  the  protection  of  the  court: 

Now,  on  filing  proof  of  due  service  of  notice  of  this  motion 
upon,  etc.,  and  on  filing  [name  papers  used  or  read\,'^  and  on 
motion  of  A.  M.,  attorney  for  the  plaintiff,  after  hearing,  etc. 
[or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  it  be  referred  to  K.  L.,  as  referee, 
to  compute  the  amount  due  to  the  plaintiff  [and  to  such  of  the 
defendants  as  are  prior  incumbrancers  of  the  real  property 
described  in  the  complaint  {or  are  subsequent  lienors  to  the 
plaintiff)  of  such  real  property  by  virtue  of  notice  of  mechanics' 
liens  duly  filed  pursuant  to  statute  (and  to  examine  and  report 
whether  the  said  premises  can  be  sold  in  parcels)]. 

And  it  is  further  ordered,  that  said  referee  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  and  that  said 
referee  examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any 
payments  which  have  been  made.^ 

Form  No.  876. 

Eeferee's  Report  of  Amount  Due. 
(Code  Civ.  Pro.  §  3401;  Kule  60,  General  Rules  of  Prao.) 

[Title.] 
To  the Court: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  on  the day  of ,  19 — ,  at  a 

special  term  of  the  court,  held  at,  etc.,  by  which  it  was  referred 
to  the  undersigned  referee  to  ascertain  and  compute  the  amoimt 
due  to  the  plaintiff  upon  and  by  virtue  of  the  lien  mentioned 
and  set  forth  in  the  plaintiff's  complaint  in  this  action  [and  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the 
premises  described  in  the  complaint],  [and  to  examine  and 
report  whether  the  said  premises  can  be  sold  in  parcels],  [and 

1  When  any  order  is  entered,  all  the  papers,  used  or  read  on  the  motion 
on  either  side,  shall  be  specified  in  the  order,  and  shall  be  filed  with  the 
clerk,  unless  already  on  file  or  otherwise  ordered  by  the  court;  or  the  order 
may  be  set  aside  as  irregular,  with  costs.  The  clerk  shall  not  enter  such 
order  unless  the  papers  are  filed,  except  when  otherwise  specially  directed 
by  the  court.     Rule  3  of  Gen.  Rules  of  Prac. 

The  requirement  that  the  order  shall  specify  all  the  papers  used  or  read 
on  the  motion  is  not  complied  with,  it  seems,  by  a  statement  that  the  motion 
was  made  upon  all  the  papers  and  proceedings  in  the  action.  Hobart  v. 
HobaH,  85  N.  Y.  637. 

2  Insert  this  last  paragraph  only  when  there  are  infant  defendants  who 
have  put  in  general  answers  by  their  guardians  or  if  any  of  the  defendants 
are  absentees.     Rule  60,  supra. 
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to  take  proof  of  the  facts  and  circumstances  stated  in  the 
complaint,  and  to  examine  the  plaintiff,  or  his  agent,  on  oath, 
as  to  any  payments  which  have  been  made]  I,  K.  L.,  the  referee, 
in  the  said  order  named,  do  report  that  I  have  computed  and 
ascertained  the  amoimt  due  to  the  plaintiff  upon  and  by  virtue 
of  the  said  lien,  and  the  claim  upon  which  the  same  was  founded, 
and  that  I  find,  and  accordingly  report,  that  there  is  due  to 
the  plaintiff  for  principal  and  interest  on  the  said  lien  and 

claim,  at  the  date  of  this  my  report,  the  sum  of  

dollars  [and  that  there  is  due  to  the  defendant,  E.  F.,  the 

sum  of dollars  at  the  date  of  this,  my  report,  upon 

the  (mortgage  or  hen,  etc.)  to  him  set  forth  in  the  complaint]. 

[And  that  I  have  taken  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  find  the  same  to  be  as  stated  in 
said  complaint,  and  that  I  have  taken  the  examination  of  the 
plaintiff  {or  of  the  plaintiff's  agent),  on  oath,  as  to  any  pay- 
ments which  have  been  made  upon  the  said  lien  and  claim,  of 
the  plaintiff.] 

[And  I  have  examined  as  to  whether  the  said  premises  can 
be  sold  in  parcels,  and  report  that  they  cannot  be  so  sold,  for 
the  reason  that  they  consist  of  one  piece  of  property,  which 
cannot  be  subdivided  without  greatly  impairing  its  value 
{or  state  other  reasons;  or  that  they  can  be  sold  in  two  separate 
parcels  as  they  consist  of  two  distinct  pieces  of  property  in  no 
way  connected  with  each  other  {or  state  other  reasons)^ 

Schedule  A,  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  computation  of  interest  and  its  rate. 

Dated  ,   19—- 

K.  L.,  Referee. 
Schedule  A. 

An  account  for  labor  and  services  rendered  [or  materials 

furnished]  by  the  plaintiff  to  C.  D.,  between  the day 

of ,  19—,  and  the day  of ,  19—, 

amounting  to  dollars. 

Interest  upon  dollars  from  the  day  of 

19 — J  being  years  months  and 

'days  at per  centum  per  annum,  is 

dollars. 
Amount  due  the  plaintiff  this  day  of 


19_  is  dollars.  K.  L.,  Referee. 
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Form  THo.Sin. 

Final  Judgment  on  Default  in  Action  in  Court  of  Record  to  Fore- 
close Mechanic's  Lien  on  Real  Property. 
•{Code  Civ.  Pio.  §  3401. ) 

[At,  etc.,  as  in  form  of  court  order.] 

[Title.] 

The  summons  in  this  action  having  been  served  on  the 
defendants  [recite  manner  of  service  and  date  thereof] : 

Now  on  reading  and  fihng  the  affidavit  of  M.  N.,  attorney 

for  the  plaintiff,  dated ,  19 — ,  proving  that  no  answer 

has  been  put  in  by  any  of  the  defendants  within  the  time  al- 
lowed for  that  purpose,  denying  the  material  facts  of  the  com- 
plain,t,  and  due  notice  having  been  given  of  this  motion  to  such 
of  the  defendants  as  have  appeared  in  this  action  [and  it  appear- 
ing that  the  complaint  in  this  action,  and  due  notice  of  the 
pendency  of  said  action,  were  duly  filed  in  the  office  of  the  clerk 

of  the  county  of ,  on  the day  of , 

19 — ],  and  an  order  of  reference  having  been  made  to  compute 
the  amount  due  to  the  plaintiff  upon  the  lien  set  forth  in  the 
complaint  [and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  premises  described  in  the  complaint],  [and  to 
examine  and  report  whether  the  said  premises  can  be  sold  in 
parcels]  [and  to  take  proof  of  the  facts  and  circimistances  stated 
in  the  complaint,  and  to  take  the  examination  of  the  plaintiff 
or  his  agent,  on  oath,  as  to  any  pa}mients  which  have  been 
made],^  and  on  reading  and  filing  the  report  of  the  referee  named 
in  the  said  order  of  reference,  by  which  report,  bearing  date 

the day  of ,  19 — ,  it  appears  that  there  was 

due  on  said  lien  and  claim,  at  the  date  of  said  report,  the  sum 

of dollars,  and  that  there,  was  due  and  impaid  upon 

the  lien  of  the  defendant,  C.  D.,  the  sum  of ■ dollars, 

etc.  [stating  amount  to  be  collected  in  payment  of  lien  of  a  defend- 
ant] and  that  [stating  in  like  manner  as  to  each  defendant  whose 
lien  is  to  be  paid  out  of  proceeds],  and  that  [here  recite  any  other 
part  of  the  report  as  may  be  necessary] : 

Now,  on  motion  of  M.  N.,  attorney  for  the  plaintiff,  no  one 
aj)pearing  for  the  defendants  [or  after  hearing,  etc.], 

It  is  adjudged,  that  the  [right,  title  and  interest  of  A.  B. 

1  Such  proof  and  examination  is  required  in  foreclosure  suits  where  the 
defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guardian,  or 
in  case  any  of  the  defendants  are  absentees.     Rule  60,  Gen.  Rules  of  Prac. 
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(naming  ovmer,  etc.),  existing  on  the day  of 


19 —  (stating  time  of  filing  the  notice  of  lien),  in  and  to  the]  real 
property  described  in  the  complaint  in  this  action,  as  herein- 
after set  forth,  or  such  part  thereof  as  is  sufficient  to  satisfy 
the  amount  of  said  lien  [or  liens],  the  expenses  of  sale  and  the 
costs  of  this  action,  and  which  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold  at  public  auc- 
tion, in  the  county  of ,  by  or  under  the  direction  of 

J.  K.,  referee  [or  by  the  sheriff  of — — •  county;]  that  the 

said  referee  [or  sheriff]  give  public  notice  of  the  time  and  place 
of  such  sale,  according  to  law  and  the  practice  of  this  coiut, 
in  actions  for  the  foreclosure  of  mortgages  upon  real  property; 
that  the  plaintiff,  or  any  other  party,  may  become  a  purchaser 
on  such  sale;  that  the  said  referee  [or  sheriff]  execute  to  the 
purchaser,  or  purchasers,  a  deed  or  deeds  of  the  premises  sold; 
that  out  of  the  moneys  arising  from  such  sale,  after  deducting 
the  amount  of  his  fees  and  expenses  on  such  sale  [including 
therein  all  taxes,  assessments  and  water  rates  which  are  liens 
upon  the  property  sold,  and  the  amount  necessary  to  redeem 
the  property  sold  from  any  sales  for  unpaid  taxes,  assessments 
or  water  rates,  which  have  not  apparently  become  absolute, 
as  provided  by  sections  1626  and  1676  of  the  Code  of  Civil 
Procedure],  the  said  referee  [or  sheriff]  pay  to  the  plaintiff,  or 

his  attorney,  the  sum  of  - — ■ dollars  and  — - — - —  cents, 

adjudged  to  the  plaintiff  for  costs  and  charges  in  this  action, 
with  interest  from  the  date  hereof,  and  also  the  amount  so 
reported  due  as  aforesaid,  together  with  the  legal  interest 
thereon  from  the  date  of  the  said  report,  or  so  much  as  the  pur- 
chase money  of  the  said  premises  will  pay  of  the  same,  take  a 
receipt  therefor  and  file  it  with  this  report  of  sale  [make  also 
provision  for  payment  of  liens  of  defendants,  if  any];  that  he 
pay  over  the  surplus  money  arising  from  the  said  sale,  if  any 

there  should  be,  to  the  treasurer  of  the  county  of  

[or  to  the  chamberlain  of  the  city  of  New  York],  within  five 
days  after  the  same  be  received  and  ascertainable,  subject  to 
the  further  order  of  the  court,  that  he  make  a  report  of  such 
sale,  and  file  it  with  the  clerk  of  this  court  with  all  convenient 
speed;  that  if  the  proceeds  of  such  sale  be  insufficient  to  pay 
the  amount  so  reported  to  be  due  to  the  plaintiff  with  the 
interest  and  costs  as  aforesaid,  the  said  referee  [or  sheriff] 
specify  the  amount  of  such  deficiency  in  his  report  of  sale,  and 
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that  the  defendant,  E.  F./  pay  to  the  plaintiff  the  residue  of 
the  debt  remaining  unsatisfied  after  a  sale  of  the  said  property 
and  the  application  of  the  proceeds,  pursuant  to  the  directions 
contained  herein,  and  that  the  plaintiff  have  execution  therefor, 
and  that  the  purchaser  or  purchasers  at  such  sale  be  let  into 
possession  on  production  of  the  referee's  [or  sheriff's]  deed. 

And  it  is  further  adjudged,  that  the  defendants,  and  all 
persons  claiming  under  them,  or  any  or  either  of  them,  after 
the  filing  of  such  notice  of  pendency  of  this  action,  be  forever 
barred  and  foreclosed  of  all  right,  title,  interest  and  equity 
of  redemption  in  the  said  premises  so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  premises  hereinbefore 
mentioned,  to  wit  [insert  description]. 

J.  L.,  Clerk. 


Form  No.  878. 

Offer  to  Fay  into  Court  an  Amount,  or  to  Execute  and  Deposit 

Securities!  in  Discharge  of  Mechanic's  Lien  on  Beal  Property.^ 

(Code  Civ.  Pro.  §  3413.) 

[Title.] 

Sirs — ^Take  notice,  that  the  defendant,  E.  F.,  hereby  offers 
to  pay  into  court  the  sum  of dollars  [or  to  execute 

1  Section  3416  of  Code  Civ.  Pro.  provides  that  if  upon  the  sale  of  the  prop- 
erty under  judgment  in  a  court  of  record  there  is  a  deficiency  of  proceeds  to 
pay  the  plaintiff's  claim,  judgment  may  be  docketed  for  the  deficiency  against 
any  person  liable  therefor,  who  shall  be  adjudged  to  pay  the  same  in  like 
manner  and  with  like  effect  as  in  judgments  for  deficiency  in  foreclosure 
cases. 

2  Section  3413  of  the  Code  of  Civil  Procedure  provides  that  at  any  time 
.after  an  action  is  brought  under  the  provision  of  this  title  (title  2  of  chap- 
ter 22),  the  owner  may  make  and  file  with  the  clerk  with  whom  the  notice 
of  lien  is  filed,  if  in  a  court  of  record,  and  if  in  a  court  not  of  record,  with 
the  court,  an  offer  to  pay  into  court  the  sum  of  money  stated  therein,  or 
to  execute  and  deposit  securities  which  he  may  describe,  in  discharge  of 
the  lien,  and  serve  upon  the  plaintiff  a  copy  of  such  offer.  If  a  written 
acceptance  of  the  offer  is  filed  with  such  clerk,  or  court,  within  ten  days 
after  its  service,  and  a  copy  of  the  acceptance  is  served  upon  the  party 
making  the  offer,  the  court,  upon  proof  of  such  offer  and  acceptance,  may 
make  an  order,  that  on  depositing  with  such  clerk,  or  court,  the  sum  so 
offered,  or  the  securities  described,  the  lien  shall  be  discharged,  and  that 
the  money  or  securities  deposited  shall  take  the  place  of  the  property  upon 
which  the  lien  existed,  and  shall  be  subject  to  the  lien.  If  the  offer  is  of 
money  only,  the  court,  on  application  and  notice  to  the  plaintiff,  may  make 
such  order  without  the  acceptance  of  the  offer  by  the  plaintiff.  Money 
or  securities  deposited  upon  the  acceptance  of  an  offer  pursuant  to  this 
section  shall  be  held  by  the  clerk  or  the  court  until  the  final  determination 
of  the  action,  including  an  appeal.     Laws  of  1897,  c.  549. 
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and  deposit  the  following  described  securities  (or  papers), 
to  wit  (describing  same),]  in  discharge  of  the  lien  [or  liens], 
to  [foreclose  and  ]  enforce  which  this  action  is  brought. 

Dated ,  19—. 

E.  F.,  Defendant. 

A.  M.,  Defendant's  Attorney. 
[or  Attorney  for  Defendant,  E.  F.]. 
[Ofjice  address.] 
To  K.  L.,  Esq.,  Plaintiff's  Attorney,  and  C.  D.,  Plaintiff. 


Form  No.  879. 

Acceptance  by  Plaintiff  of  Oflfer  to  Pay  Amount  or  Deposit  Securi- 
ties, etc,  in  Discharge  of  Mechanic's  Lien  on  Eeal  Property. 

(Code  Civ.  Pro.  §3413.) 
[Title.] 

Sirs: — ^Take  notice  that  the  plaintiff  accepts  the  offer  of 
the  defendant,  E.  F.,  in  this  action,  to  pay  into  court  the 
sum  of  dollars  [or  to  execute  and  deposit  the  fol- 
lowing securities  (or  papers),  to  wit  (describing  same),  in 
discharge  of  the  lien  (or  liens),  to  (foreclose  and)  enforce 
which  this  action  is  brought]. 

Dated ,  19—. 

I.  J.,  Plaintiff.^  F.  J.,  Plaintiff's  Attorney .^ 

[Acknowledgment.]  [Office  address.] 

To  A.  M.,  Esq.,  Attorney  for  Defendant  [E.  F.],  and  to  E.  F., 
Defendant. 


Form  No.  880. 
Order  Upon  Acceptance  of  Offer. 

(Code  Civ.  Pro.  §  3413.) 

[At,  etc.,  as  in  form  of  court  order.] 

[Title.] 

An  offer  having  been  filed  with  the  clerk  of county 

[or,  with  this  court]  of  the  defendant  E.  F.,  in  the  above-en- 
titled action,  pursuant  to  statute,  dated  ,  19 — ,  to 

pay  into  this  court  the  sum  of dollars  [or  to  execute 

and  deposit  the  following  securities  (or  papers),  to  wit  (de- 
scribing same)],  in  discharge  of  the  lien  [or  liens],  to  [foreclose 

1  The  acceptance  should  be  signed  by  the  plaintiff  in  person  at  least  and 
acknowledged  by  him,  as  the  statute  is  silent  as  to  the  execution  of  the 
acceptance. 
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and]  enforce  which  this  action  is  brought,  with  proof  of  due 
service  thereof  upon  the  defendant  E.  F.,  and  upon  M.  N., 

the  attorney  for  the  defendant  [E.  F.],  on  the  day 

of  ,  19 — ,  together  with  the  acceptance  in  writing 

by  the  plaintiff  C.  D.,  herein  and  by  I.  J.,  the  attorney  for 
the  said  plaintiff,  of  said  offer,  with  proof  of  due  service  thereof 

on  said  defendant's  attorney,  on  the day  of , 

19 — ,  and  on  filing  proof  of  due  service  of  notice  of  this  motion 
on  said  plaintiff's  attorney: 

Now,  on  motion  of  A.  M.,  for  the  defendant,  and  after 
hearing  I.  J.,  for  the  plaintiff  [or,  no  one  appearing  to  oppose], 
it  is  hereby  ordered,  that  on  depositing  with  the  clerk  of 

the  county  of ,  the  said  sum  of dollars  [or 

depositing  with  the  clerk  of  the  county  of the  said 

securities  (or  papers)  above  described,  the  said  lien  (or  liens) 
be  discharged,  and  that  the  said  moneys  (or  securities)  de- 
posited take  the  place  of  the  property  upon  which  such  lien 
(or  liens)  was  (or  were)  created,  and  shall  be  subject  to  the 
same]. 


Form  No.  881. 
Certificate.    Satisfaction  of  Mechanic's  Lien, 

(Laws  1897,  ch.  418,  §  18,  subd.  1.) 

I,  A.  B.,  of [or  describe  successor  in  interest],  lienor, 

do  hereby  certify,  that  the  hen  obtained  by  me  [or  by  A.  B.], 
pursuant  to  the  provisions  of  chapter  418  of  the  Laws  of  the 
State  of  New  York,  passed  in  the  year  1897,  by  a  notice  of  said 

lien  filed  in  the county  clerk's  office  on  the 

day  of ,  19 — ,  at o'clock  —  m.,  and  docketed 

in  the  lien  docket,  kept  by  the  clerk  of  said  county,  is  satisfied 
and  may  be  discharged. 

In  witness  whereof,  I  have  hereunto  set  my  hand,   this 

day  of ,  19— .1 

A.  B. 

In  presence  of  C.  D. 

1  Section  18  of  article  1,  chapter  418  of  Laws  of  1897,  provides  that  a  lien, 
other  than  a  lien  for  labor  performed  or  materials  furnished  for  a  public  im- 
provement, specified  in  that  article,  may  be  discharged  as  follows: 

1.  By  the  certificate  of  the  lienor,  duly  acknowledged  or  proved  and  filed 
in  the  office  where  the  notice  of  lien  is  filed,  stating  that  the  lien  is  satisfied 
and  may  be  discharged. 
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State  of  New  York, 

County,  \  ^^" 

On  this day  of  ,  19 — ,  personally  came 

before  me  A.  B.,  to  me  known  to  be  the  person  described  in 
and  who  executed  the  foregoing  instrument,  and  acknowledged 
that  he  executed  the  same. 

B.  C.  [official  title.] 

Form  ]Vo.  883. 

Certificate  of  Payment  to  County  Clerk  of  Moneys  to  Discharge 

Mechanic's  Lien. 

(Laws  of  1897,  cli.  418,  §  19.) 

This  is  to  certify  that  I,  H.  E.  C.  [or  we,  the  firm  composed 

of  T.  J.  D.  and  H.  E.  C,  doing  business  at  the  city  of , 

in  the  county  of and  State  of ,  under  the 

name  and  style  of  D.  &  C],  have  paid  to  J.  D.  W.,  county 

clerk  of  the  county  of ,  the  sum  of dollars 

and cents,  being  the  amount  due  and  interest  from 

,  19 — ,  on  the  lien  of  which  notice  was  filed  in  said 

clerk's  office  by  W.  P.  [as  agent  for  P.  R.],  resident  of  the 

of ,  in  the  State  of ,  on  the 

day  of ,  19 — ,  upon  the  real  property  described  in  said 

notice;  which  deposit  is  made  for  the  purpose  of  discharg- 
ing said  lien,  pursuant  to  law  and  to  the  provisions  of  sec- 
tion 19  of  chapter  418  of  the  Laws  of  New  York  of  1897  [and 
the  acts  amendatory  thereof].' 

[T.  J.  D.] 
H.  E.  C. 
Dated ,  19—. 

1  As  to  other  methods  of  discharging  lien,  see  same  section,  subds.  2-4. 
As  to  discharge  of  lien  upon  appeal,  see  Dowdney  v.  McCoUom,  5  Daly,  240; 
aff'd  59  N.  Y.  367. 

Section  19  of  chapter  418  of  Laws  of  1897  provides  that  a  lien  specified 
in  article  1  of  that  chapter  other  than  a  lien  for  performing  labor  or  furnish- 
ing materials  for  a  public  improvement,  may  be  discharged,  at  any  time 
before  an  action  is  commenced  to  foreclose  such  lien,  by  depositing  with  the 
county  clerk,  in  whose  office  the  notice  of  lien  is  filed,  a  sum  of  money  equal 
to  the  amount  claimed  in  such  notice,  with  interest  to  the  time  of  such  de- 
posit. After  such  action  is  commenced  the  lien  may  be  discharged  by  a  pay- 
ment into  court  of  such  sum  of  money,  as,  in  the  judgment  of  the  court  or  a 
judge  or  justice  thereof,  after  at  least  five  days'  notice  to  all  the  parties  to  the 
action,  will  be  sufficient  to  pay  any  judgment  which  may  be  recovered  in 
such  action.  Upon  any  such  payment,  the  county  clerk  shall  forthwith 
enter  upon  the  lien  docket  and  against  the  lien  for  the  discharge  of  which 
said  moneys  were  paid,  the  words  "discharged  by  payment."  A  deposit  of 
money  made  as  prescribed  in  this  section  shall  be  repaid  to  the  party  mak- 
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Form  No.  883. 
Receipt  of  County  Treasurer  for  Moneys  Paid  Into  Court. 

(Laws  of  1897,  oh.  418,  §  19.) 

Received ,  19 — ,  of  J.  D.  W.,  county  clerk  of  the 

county  of ,  the  sum  of dollars  and 

cents,  as  provided  by  section  19  of  chapter  418  of  the  Laws 
of  1897,  in  the  matter  of  the  mechanic's  lien  of  P.  R.  against 
the  real  property  described  in  a  notice  thereof  filed  in  said 

clerk's  office  on  the day  of ,  19 — . 

J.  B.,  County  Treasurer  of County. 


Form  No.  884. 
Notice  to  Lienor  Requiring  Commencement  of  Action  to  Enforce 

Lien. 
(Code  Civ.  Pro.  §  3417.) 

To  C.  D.  [and  E.  F.],  lienor  [or  lienors]. 

You  [and  each  of  you]  are  hereby  notified  pursuant  to 
the  provisions  of  section  3412  of  the  Code  of  Civil  Procedure 
of  the  State  of  New  York,  that  you  are  required  to  com- 
mence an  action  to  enforce  the  hen  against  the  real  prop- 
erty described  in  a  notice  of  lien  filed  by  you  in  the  county 

clerk's  office  of  the  county  of ,  on  the —  day  of 

,   19 — ,   at  o'clock  in   the noon, 

within  [thirty  days]  from  the  time  of  the  service  of  this  notice; 
or  to  show  cause  at  a  [Special]  Term  of  the  Supreme  Court  or 

county  court  of  the  county  of [or  name  other  court 

of  record];  to  be  held  at  the  [city]  of ,  on  the 

day  of ,  19 — ,  at  the  opening  of  the  court,  or  as  soon 

ing  the  deposit,  or  his  successor,  upon  the  discharge  of  the  liens  against  the 
property  pursuant  to  law.  All  deposits  of  money  made  as  provided  in  this 
section  shall  be  considered  as  paid  into  court  and  shall  be  subject  to  the  pro- 
visions of  the  Code  of  Civil  Procedure  relative  to  the  payment  of  money  into 
court  and  the  surrender  of  such  money  by  order  of  the  court.  An  order  for 
the  surrender  of  such  moneys  may  be  made  by  any  court  of  record  having 
jurisdiction  of  the  parties  and  of  the  subject-matter  of  the  proceeding  for 
the  foreclosure  of  the  lien  for  the  discharge  of  which  such  moneys  were  de- 
posited. If  no  action  is  brought  in  a  court  of  record  to  enforce  such  lien, 
such  order  may  be  made  by  any  judge  of  a  court  of  record.  If  a  deposit  has 
been  made  it  is  unnecessary  to  secure  an  order  extending  the  Hen  after  the 
first  year;  nor  is  the  owner  entitled  to  an  order  of  re-payment  after  the 
expiration  of  a  year  from  the  filing  of  the  lien  where  no  action  has  been 
begun,  unless  a  notice  has  been  served  on  the  lienor  requiring  him  to  bring 
his  suit  to  foreclose  the  lien  or  show  cause  why  the  lien  should  not  be  var 
cated.     Hajker  v.  Henry,  5  App.  Div.  258;  39  Supp.  134.' 
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thereafter  as  counsel  can  be  heard,  why  the  said  notice  of 
lien  should  not  be  vacated  and  canceled  of  record. 

Dated ,  19—. 

A.  B.,  owner. 

Form  No.  885. 

Affidavit  of  Service  of  Notice. 

(Code  Civ.  Pro.  §3417.) 

County,  ss.; 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  served  a  notice  in  writing. 


of  which  a  copy  is  hereto  annexed,  upon  C.  D.,  lienor  {or  one 

of  the  lienors],  under  a  notice  of  lien,  filed  in  the  • 

county  clerk's  office  on  the day  of ,  19 — ,  at 

o'clock  —  M.,  by  delivering  said  notice  to  said  C.  D., 

personally,  at  the  [city]  of ,  in  the  county  of 


[or  by  leaving  said  notice  at  the  last  known  place  of  residence 

of  said  C.  D.,  viz.:  at  number street  in  the  (city) 

of  {or  in  the  town  of  in  the  county  of 

),  with  F.  B.,  a  person  of  suitable  age,  to  wit:  of  the 

age  of  at  least years,  with  directions  to  said  F.  B. 

to  deliver  the  same  to  said  C.  D.] 

A.  B. 
Sworn  to,  etc.  

Form  No.  886. 

Order  Canceling  Mechanic's  Lien  Against  Real  Property. 

(Code  Civ.  Pro.  §  3417.) 

[At,  etc.,  as  in  form  of  court  order.] 

[Title.] 

On  reading  and  filing  notice,  given  pursuant  to  section  3417 
of  the  Code  of  Civil  Procedure,  by  A.  B.,  the  owner  of  the 
property  [or  of  a  portion  of  the  property],  described  in  the 
notice  of  lien  filed  by  C.  D.  [and  E.  F.],  henor  [or  liShors],  on 

the day  of ,  19 — ,  at  o'clock  in 

the  noon,  in  the  county  clerk's  office  of  ■ 

county,  to  said  claimants  [requiring,  etc.,  (state  briefly  contents 

of  notice)],  with  proof  by  the  afl[idavit  of  F.  G.,  dated , 

19 — ^  of  due  service  of  said  notice  upon  said  C.  D.  (and  E.  F.), 

the  said  lienor  [or  the  said  lienors],  on  the  day  of 

J  19 — ;  and  on  reading  and  filing  due  proof  by  the 

affidavit  of  I.  J.,  dated ,  19 — ,  that  no  action  has  been 


1576         BRADBURY'S    LANSING'S    FORMS    AND    PRACTICE. 
Undertaking  Upon  Discharge. 

commenced  to  enforce  the  said  claim;  and  on  motion  of  M.  N., 
counsel  for  said  A.  B.: 

It  is  hereby  ordered,  that  the  said  notice  of  lien  be  vacated 
and  canceled  of  record. 


Form  No.  887. 
■Undertaking  to  Obtain  Discharge  of  Mechanic's  Lien. 

(Laws  of  1897,  ch.  418,  §  18,  subd.  4.) 

[Title.]  1 

Whereas  a  notice  of  a  mechanic's  lien  upon  the  real  property 

described  therein  was  filed  by  C.  D.  as  lienor  in  the 

county  clerk's  office,  on  the day  of ,  19 — , 

pursuant  to  the  provisions  of  chapter  418  of  the  Laws  of  1897 
[and  the  laws  amendatory  thereof],  and  whereas  A.  B.,  the 
owner  of  said  property,  wishes  to  obtain  a  discharge  of  said 
lien  pursuant  to  the  provisions  of  subdivision  four  of  section 
eighteen  of  said  chapter. 

Now  therefore,  we,  A.  B.,  as  principal,  and  A.  F.  of 

[stating  occwpation],  and  B.  G.  of [stating  occupation] 

as  sureties  do  hereby  jointly  and  severally  undertake  to  and 

with  the  county  clerk  of  the  county  of ,  pursuant  to 

said  statute,  in  the  sum  of  dollars,^  that  the  said 

A.  B.  will  pay  any  judgment  which  may  be  rendered  against 
the  said  real  property  for  the  enforcement  of  said  lien. 

A.B. 
A.  F. 
B.G. 

[Acknowledgment.] 
State  of  New  York, 
County, 


A.  F.  and  B.  G.,  being  severally  duly  sworn,  each  for  him- 
self says,  that  he  is  one  of  the  sureties  named  in  the  foregoing 
undertaking;  that  he  is  a  resident  and  freeholder*  within  the 

State,  and  is  worth  the  sum  of dollars  *  over  and  above 

all  the  debts  and  liabilities  which  he  owes,  or  has  incurred,  and 

1  If  an  action  has  been  begun,  entitle  the  undertaking  therein. 

2  Not  less  than  the  amount  claimed  in  the  notice  of  lien.  Lien  Law,  §  18, 
subd.  4. 

^  The  sureties  must  be  freeholders. 

4  The  sureties  together  must  justify  in  double  the  amount  of  the  lien. 
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exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
execution.  A.  F. 

E.G. 
Sworn  to ,  etc. 

I  hereby  approve  of  the  foregoing  undertaking,  as  to  its 
form  and  manner  of  execution,  and  as  to  the  sureties  therein 
mentioned. 

Dated  — ,  19—. 

A.  0.,  Judge  [or  Justice]  of Court. 


Form  IVo.  888. 
Notice  of  Justification  of  Sureties  in  Undertaking  for  Discharge  of 

Lien. 

(Laws  1897,  oh.  418,  §  18,  subd.  4.) 

To  G.  H.,  lienor  [or  I.  J.,  attorney  for  lienor]: 

You  are  hereby  notified  that  the  sureties  named  in  an  under- 
taking, a  copy  of  which  is  hereto  annexed  and  herewith  served 
upon  you,  will  justify  before  Hon.  A.  0.,  judge  [or  justice]  of 

the court,  at  [his  chambers],  in  the  [city]  of , 

on  the  day  of ,  19 — ,  at o'clock 

in  the  noon. 

Dated ,  19—. 

A.  B.,  Owner. 

Form  No.  889. 
Order  Discharging  Lien  After  Justification  of  Sureties. 

(Laws  1897,  ch.  418,  §  18,  subd.  4.) 

[At,  etc.,  as  in  form  of  court  order  when  made  by  the  court.] 

[Title.] 

On  reading  and  filing  the  undertaking  of  A.  B.  with  C.  D. 

and  E.  F.,  as  sureties,  dated ,  19 — ,  in  the  penalty  of 

dollars,  executed  pursuant  to  the  provisions  of  sub- 
division fourth  of  the  eighteenth  section  of  chapter  418  of 
the  Laws  of  1897,  in  order  to  obtain  a  discharge  of  the  lien 

obtained  by  G.  H.,  by  filing  a  notice  on  the day  of 

^  19 — ,  in  the  county  clerk's  office,  as  re- 
quired by  section  ninth  of  that  act,  upon  the  real  property 
described  as  follows,  to  wit  [describe  same],  and  the  said  sureties 
in  said  bond  having  justified  before  me  [or  before  this  court] 

on  the  day  of  ,  19—,  after  due  notice  to 

said  G.  H.  [or  to  M.  N.,  attorney  for  said  G.  H.],  and  I  [or  the 
court]  having  approved  of  the  said  bond. 
VOL.  II — 45 


1578         BRADBURY'S    LANSING'S    FORMS    AND    PRACTICE. 
Notice  of  Lien  Under  Municipal  Contract. 

Now,  on  motion  of  J.  K.,  attorney  for  said  A.  B.,  it  is  hereby 
ordered  [or  I  do  hereby  order]  that  the  lien  of  said  G.  H.,  upon 
the  premises  above  described,  under  said  notice,  be  and  the 
same  is  hereby  discharged.' 

[Date  of  judge's  order.] 

A.  0.,  Judge,  etc.  [when  made  by  judge]. 

Form  No.  890. 

Notice  of  Lien  TJnder  Contract  With  Municipal  Corporation,  State 
of  New  York,  for  a  Public  Improvement. 

(Laws  1897,  ch.  418,  §  12.) 
To  R.  M.,  Esq.  [name  head  of  department  or  bureau  having 
charge  of  the  construction  of  the  public  improvement,  adding 
official  title],  and  F.  L.,  Esq.  [Chamberlain,  Comptroller, 

etc.],  of  the  city  [county,  etc.],  of ,  Comptroller 

of  the  State  of  New  York,^  and  to  all  whom  it  may  con- 
cern: 
Please  take  notice,  that  I,  A.  B.,  the  lienor,  residing  at 

in  the  city  of  ,  do  state,  that  I  have  and 

claim  a  lien  for  the  value  of  the  labor  and  materials  hereinafter 

mentioned,  upon  the  moneys  in  the  control  of  the of 

,  due  or  to  grow  due  under  the  contract  with  said 

of  for  a  pubUc  improvement,  to  the  full 

value  of  such  claim  and  work  and  materials,  to  the  extent  of 
the  amount  due  or  to  grow  due  on  said  contract. 
That  the  name  of  the  (sub-)  contractor  for  whom  the  labor 

was  performed  and  materials  furnished  is . 

That  the  amount  claimed  to  be.  due  and  to  become  due  is  the 

sum  of dollars  and cents  due  to  said  lienor 

on  the day  of ,  19 — . 

That  the  following  is  a  description  of  the  public  improve- 
ment upon  which  said  labor  was  performed  and  materials  ex- 
pended, viz.:  [state  it]. 

That  the  kind  of  labor  performed  and  materials  furnished 
were  as  follows:  [give  a  concise  but  accurate  description  of  work 
or  materials  as  to  which  see  Form  No.  870  and  notes,  ante, 
pp.  1557  et  seq. 

1  Part  of  the  property  cannot  be  discharged  on  motion,  except  by  filing  a 
bond  to  secure  the  whole  lien.  So  held  under  former  statutes.  Ford  v. 
Bailey,  5  Month.  L.  Bui.  95  (N.  Y.  Com.  PL,  Sp.  Tm.,  1883). 

2  By  L.  1902,  c.  37,  in  effect  Feb.  20,  1902,  a  right  was  given  to  acquire 
a  lien  on  money  due  or  to  grow  due  under  contracts  for  public  improve- 
ments made  by  the  State. 
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That  a  general  description  of  the  contract  pursuant  to  which 
such  public  improvement  was  constructed  is  as  follows:  Said 

contract  was  made  on  the  day  of  ,  19 — , 

between  on  behalf  of  the  State  (city,  county)  of 

and  as   contractor  [state  any  other  facts 


tending  to  identify  the  contract]. 

Dated ,  19—. 

[Verification  as  in  Form  No.  870.] 


Form  No.  891. 

Notice  of  Pendency  of  Action  to  Enforce  Lien  Tinder  Contract  for 
Public  Improvement-' 

(Laws  1897,  eh.  418,  §  17.) 

As  in  Form  No.  872  to  [*]  and  from  thence  as  follows:  To 
enforce,  pursuant  to  the  provisions  of  chapter  418  of  the 
Laws  of  1897  of  the  State  of  New  York  [and  the  acts  amenda- 
tory thereof]  the  claim  of  the  plaintiff  under  notice  thereof 

filed  on   the  day  of  ,   19 — ,   against  the 

funds  due  or  to  grow  due  to  the  defendant,  CD.,  from  the 

defendant,  the  city  [or  county  or  State,  etc.]  of —  under 

the  contract  between  said  C.  D.  and  said  city  [or  county,  etc.], 
dated ,  19 — ,  for  [stating  nature  of  contract]. 

Dated ,  19—. 

M.  N.,   Plaintiff's  Attorney. 
[Office  address.] 

1  This  notice  is  to  be  filed  with  the  financial  officer  of  the  municipal  cor- 
poration, with  whom  the  notice  of  lien  was  filed.     L.  1897,  c.  418,  §  17. 

The  Lien  Law  (§  17)  requires  that  a  notice  of  pendency  of  the  action  to 
foreclose  a  lien  under  a  contract  for  public  improvements  shall  be  filed  with 
the  financial  officer  of  the  municipal  corporation  or  the  comptroller  of  the 
State.  By  the  provisions  of  Code  Civ.  Pro.  §  3400,  such  a  lien  may  be  fore- 
closed "in  the  same  courts  and  in  the  same  manner  as  a  mechanic's  lien  on 
real  property."  By  §  3401  the  foreclosure  of  a  lien  on  real  property  is  con- 
formed to  an  action  to  foreclose  a  mortgage  on  real  property  and  by  §  1670 
it  is  required  that  a  complaint  in  an  action  affecting  real  property  shall  be 
filed  at  the  time  or  before  the  notice  of  lis  pendens  is  filed.  Yet  an  action 
to  foreclose  a  lien  under  a  contract  for  public  improvements  does  not  affect 
the  title  to  real  property.  These  various  sections  leave  the  question  con- 
fused and  uncertain,  as  to  whether  or  not  the  filing  of  a  complaint  is  nec- 
essary, under  the  ruling  in  Albro  v.  Blume,  5  App.  Div.  309;  39  Supp.  215. 
From  inquiry  in  New  York  City  it  is  learned  that  complaints  are  filed  in 
only  about  one-half  of  the  numerous  suits  brought  and  yet  the  question 
does  not  seem  to  have  been  raised  or  decided  in  any  reported  case,  as  to 
whether  or  not  it  is  necessary  to  file  a  complaint  with  the  notice  in  cases 
against  municipal  corporations. 

See  Form  No.  872  and  notes,  ante,  pp.  1563  et  seq. 
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Form  No.  893. 

Certificate  of  Discharge  of  Lien  Upon  Moneys  Due  Under  Contract 
for  Public  Improvement. 

(Laws  1897,  oh.  418,  §  20.) 

I,  A.  B.,  of [or  describe  successor  in  interest],  lienor, 

do  hereby  certify,  that  the  lien  obtained  by  me  [or  by  A.  B.] 
pursuant  to  the  provisions  of  [*]  chapter  418  of  the  Laws 
of  the  State  of  New  York,  passed  in  the  year  1897,  upon  the 
moneys  due  or  to  become  due  'under  a  contract  between  C.  D. 

and  the  [city]  of ,  dated  ,  19 — ,  for  [name 

general  purpose  of  contract],  by  notice  of  said  lien  filed  on  the 

day  of ,  19 — ,  at o'clock  —  m., 

with  the  [name  head  of  department  or  bureau]  and  with  the 
[name  financial    officer]  of  the  [city.  State  of  New  York]  of 

[on  the day  of ,  19 — ,  at 

o'clock  —  M.],  and  entered  by  said  [name  financial  officer]  in 
a  book  kept  for  the  purpose  by  him,  called  the  lien  book,  is 
satisfied  and  may  be  discharged. 

In  witness  whereof  I  have  hereunto  set  my  hand,   this 

day  of  ,  19 — . 

A.  B. 
[Acknowledgment.] 


Form  No.  893. 

Order  of  Justice  of  Supreme  Court,  Directing  Deposit  of  Sum  of 
Money  in  Discharge  of  Lien  Upon  Moneys  Under  Contract  for 
Public  Improvement. 

(Laws  of  1897,  oh.  418,  §20,  subd.  4.) 

[Title  of  action  if  commenced.] 

It  having  appeared,  to  my  satisfaction,  by  the  affidavit  of 

A.  B.,  dated  ,   19 — ,  and  by  [naming  other  papers 

read  and  filed]  that  a  notice  of  lien  has  been  duly  filed  by 
A.  B.  pursuant  to  the  provisions  of  chapter  418  of  the  Laws 
of  1897  [and  the  laws  amendatory  thereof],  with  R.  E.,  Esq., 
the  [stating  official  title]  of  the  [naming  department  or  bureau] 
of  the  city  [or  county,  or  State,  etc.,  as  in  notice],  and  F.  L., 
Esq.  [chamberlain,  etc.],  of  the  city  [or  county,  State,  etc.] 

of ,  pursuant  to  the  provisions  of  chapter  418  of  the 

Laws  of  New  York  of  the  year  1897,  of  which  notice  the  fol- 
lowing is  a  copy,  to  wit:  [insert  copy  of  notice].  And  an  applica- 
tion having  been  made  to  me  on  behalf  of  said  [city]  by  E.  R., 
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Esq.,  counsel  for  said  C.  D.,  the  contractor  mentioned  in  said 
notice,  for  an  order  pursuant  to  subdivision  4  of  section  20 
of  said  chapter  418  of  the  Laws  of  1897,  directing  the  deposit 
by  said  C.  D.  of  a  sum  of  money  not  less  than  the  amount 
claimed  by  said  A.  B.,  the  lienor  under  said  notice,  with  in- 
terest thereon,  for  the  term  of  one  year  from  the  time  of  making 
said  deposit,  and  such  additional  amount  as  shall  be  deemed 
by  me  sufficient  to  cover  the  liability  for  costs  and  expenses 
in  order  to  discharge  the  lien  claimed  or  acquired  under  said 

notice,  and  it  appearing  by  the  affidavit  of  I.  J.  dated , 

19 — ,  filed  upon  this  application,  that  due  notice  thereof  has 
been  given  to  said  A.  B. 

I  do  hereby  order  and  direct,  after  hearing  R.  G.,  Esq., 
counsel  for  said  A.  B.,  and  on  filing  [name  papers  filed  in 
opposition  to  application]  [or  no  one  appearing  to  oppose] 
that  the  said  C.  D.  deposit  the  sum  of  [stating  same]  pur- 
suant to  said  provisions  of  said  subdivision  4  of  section  20 
of  said  chapter  418  of  the  Laws  of  1897,  with  the  [chamber- 
lain] of  said  [city,  State]  for  the  purpose  therein  specified. 
The  amount  so  deposited  is  to  remain  with  said  [chamberlain] 
until  the  said  lien  is  discharged,  pursuant  to  the  provisions 
of  subdivisions  1,  2  and  3  of  said  section  20  of  said  chap- 
ter 418. 


Form  No.  894. 

Notice  of  Object  of  Action,  etc.,  in  Action  to  Enforce  Lien  Against 
Fund  Under  Contract  With  Municipal  Corporation  for  Public 

Improvement. 

(Code  Civ.  Pro.  §."5401.) 

As  in  Form.  No.  873  to  the  word  "praying,"  and  from  thence 
as  follows :  Praying  the  enforcement,  pursuant  to  the  provi- 
sions of  chapter  418  of  the  Laws  of  1897  of  the  State  of  New 
York  [and  the  acts  amendatory  thereof],  of  the  claim  of  the 
plaintiff  under  notice  thereof  filed  with  the  [name  of  head  of 
department  or  bureau],  and  with  the  [  name  financial  officer], 

of  the  city  [or  county.  State  of  New  York,  etc.]  of , 

on  the day  of ,  19 — ,  against  the  funds  due 

or  to  grow  due  to  the  defendant,  C.  D.,  from  the  defendant, 
the  city  [or  county,  etc.]  of ,  under  the  contract  be- 
tween the  said  C.  D.  and  said  city  [or  county.  State,  etc.],  dated 
.    19 — ,  for  [stating  nature  of  contract],  and  that  no 
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personal  claira  is  made  against  you  or  against  any  defendant 
except  CD. 

Dated ,  19—. 

A.  M.,  Attorney  for  Plaintiff. 
[Office  address.] 


Form  No.  895. 

Judgment  in  Action  to  Enforce  Lien  Against  Moneys  Due,  or  to 
Become  Due,  Under  Contract  With  Municipal  Corporation, 
County,  For  a  Public  Improvement.^ 

(Code  Civ.  Pro.  §3418.) 

[Titles  of  causes.] 

Judgment. 

An  order  having  been  made  consolidating  the  three  above- 
entitled  actions  and  providing  that  all  the  parties  to  the 
actions  should  have  the  benefit  of  all  the  allegations  in  any 
of  the  pleadings,  in  any  of  the  cases  above  entitled,  and  the 
actions  having  been  referred  to  T.  G.  S.,  Esq.,  as  sole  referee, 
to  hear  and  determine  the  issues  in  the  several  actions,  and 
these  actions  having  been  brought  to  trial,  and  tried  before 
the  said  T.  G.  S.,  Esq.,  as  sole  referee,  and  the  said  referee 
having  duly  made  his  report,  which  was  filed  in  the  office  of 
the  clerk  of  this  court  on  the day  of  — ,  19 — : 

Now,  on  reading  and  filing  the  pleadings,  and  said  referee's 
report,  and  upon  all  the  pleadings  and  proceedings  herein, 
and  on  motion  of  J.  F.,  Esq.,  attorney  for  the  plaintiffs  and 
lienors,  etc.. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  said 
referee's  report  be  and  the  same  is,  in  all  things,  ratified  and 
confirmed: 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  plaintiffs  and  lienors,  A.  F.  and  J.  B.  [composing  the 
firm  of  L.  &  B.],  the  plaintiff  and  henor,  A.  L.  and  G.  M.  S., 
as  assignee  of  the  lienors,  L.  and  B.,  have  and  each  of  them 
has  a  lien  upon  the  money,  earned  under  the  contract  men- 

1  Substantially  from  Bell  v.  Mayor,  etc.,  of  N.  Y.,  105  N.  Y.  139.  There 
seems  to  be  no  reported  case  where  the  State  was  a  party  defendant,  but 
the  foregoing  form  can  be  easily  modified  for  such  a  case. 

See,  also,  Brainard  v.  County  of  Kings,  84  Hun,  290,  and  see  notes  to 
previous  forms  under  chapter  418  of  Laws  of  1897.  . 
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tioned  in  the  [eighth]  finding  of  said  referee,  after  the  filing 
of  their  respective  notices  of  lien  or  claim. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
priorities  of  the  several  lienors  are  as  follows,  to  wit:  First, 
the  plaintiffs  and  lienors,  A.  N.  T.  and  J.  B. ;  second,  the  plain- 
tiff and  lienor,  A.  L.,  and  third,  the  plaintiff  and  lienor,  J.  B., 
and  fourth,  the  lien  of  L.  and  B. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
sums  earned  under  and  on  account  of  the  contract  men- 
tioned in  the  [eighth]  finding  of  the  referee  herein,  was  the 
sum  of dollars. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  out 

of  the  said  sum  of  dollars,  earned  under  the  said 

contract,  the  mayor,  etc.,  and  the  comptroller  of  the  city  of 
New  York  as  its  financial  officer,  pay: 

First.  To  the  defendant,  the  city  of  New  York,  or  its  attor- 
ney, the  costs  of  the  defendants,  the  city  of  New  York,  and 
A.  W.,  the  president  of  the  board  of  education  of  the  city  of 

New  York,  the  sum-  of dollars,  the  amount  taxed  by 

the  clerk  of  this  court. 

Second.  That  the  city  of  New  York  and  the  comptroller  of 
said  city,  as  its  financial  officer,  pay  to  the  plaintiff  and  lienors, 

A.  N.  T.  and  J.  B.,  or  J.  T.,  their  attorney,  the  sum  of 

dollars,  the  amount  of  their  costs  and  allowances,  as  taxed  and 
fixed  by  the  clerk  and  court,  and  also  pay  to  them  the  sum  of 

dollars,  being  the  amount  found  due  to  them,  with 

interest  thereon  from ,  19—,  and  aggregating 

dollars. 

Third.  [Provisions  for  other  parties  substantially  as  above, 
in  paragraph  two.] 

Fourth.  [Provisions  for  other  parties  substantially  as  above, 
in  paragraph  two.] 

Fifth.  And  it  is  further  ordered,  adjudged  and  decreed 
that  the  said  sums  so  ordered  to  be  paid  by  the  city  of  New 
York,  and  the  comptroller,  as  its  financial  oflicer,  as  specified 
in  the  preceding  paragraphs,  are  to  be  paid  out  of  the  moneys 
earned  under  the  contract  referred  to  in  the  [eighth]  finding 
of  fact  in  the  referee's  report  herein,  and  which  moneys  are 
in  the  possession  of  the  comptroller  of  the  city  of  New  York, 
or  secured  to  be  paid  to  it  by  the  bond  referred  to  in  the  [fourth] 
finding  of  fact,  in  the  referee's  report  herein. 
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And  it  is  further  ordered,  adjudged  and  decreed,  that  no 
personal  judgment  is  given  in  favor  of  either  of  the  plaintiffs 
and  lienors  against  the  defendants,  the  city  of  New  York  and 
the  Board  of  Education  of  the  city  of  New  York. 

Dated, ,  19—. 

N.  J.,  Clerk. 


Form  No.  896. 

Execution  in  Action  to  Enforce  Lien,  Under  Contract  for  Public 

Improvement- 
(Code  Civ.  Pro.  §3400.) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  [or  the 

Coroners,  or  A.  N.,  a  Coroner],  of  the  County  of : 

Whereas,  a  judgment  was  rendered  on  the day  of 

19 — ,  in  the  Court,  in  an  action  in  said 


court,  wherein  A.  B.  was  plaintiff  and  C.  D.  was  a  defendant, 
in  favor  of  the  said  plaintiff  and  against  the  said  defendant, 

for  the  sum  of dollars  and cents,  and  the 

judgment  roll  upon  said  judgment  was  filed  in  the  clerk's 

office  of  the  county  of  ,  on  the  day  aforesaid  [and 

(a  transcript  of  said  judgment  was  filed,  and)  said  judgment 
was  duly  docketed  in  the  office  of  the  clerk  of  your  coimty 
on  the day  of ,  19 — ];  and, 

Whereas,  there  is  now  actually  due  upon  said  judgment 

the  sum  of dollars  and cents,  with  interest 

thereupon  from  the day  of ,  19 — : 

[*]  Now,  therefore,  you  are  hereby  required  to  satisfy  the 
said  judgment  out  of  the  personal  property  of  the  said  judg- 
ment debtor  [or  debtors  or  either  of  them],  and,  if  sufficient 
personal  property  cannot  be  found,  out  of  the  real  property 
belonging  to  him  [or  to  them  or  either  of  them],  at  the  time 
when  said  judgment  was  docketed  in  the  clerk's  office  of  the 

county  of ,  or  at  any  time  thereafter;  and  to  return 

this  execution  to  the  clerk  of  the  county  of ,  within 

sixty  days  after  the  receipt  thereof. 

Witness,  Hon.  A.  P.,  one  of  the  [justices]  of  said  court  at 

,  on  this day  of ,  19 — . 

M.  N.,  Attorney  for  the  Plaintiff. 
[Office  address.] 
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[Indorsed.] 
[Title  of  cause.] 

Execution  to  the  sheriff  of county. 

M.    N.,    Attorney   for    Plaintiff. 
[Office  address.] 

Levy   dollars,    with   interest   thereon   from    the 

day  of ,  19 — ,  besides  your  fees  and  pound- 


age, as  within  directed,  and  return  this  execution  within  sixty 
days  after  its  receipt  by  you  to  the  clerk  of  the  county  of 


M.  N.,  Attorney  for  Plaintiff. 


CHAPTER  XX. 

PKOCEDUKE  PECULIAE  TO  MATRIMONIAL 
ACTIONS. 

Abtiolb    I.  Jurisdiction,  p.  1586. 

II.  Sebvicb  of  summons,  p.  1589. 

III.  Alimony  and  counsel  pee,  p.  1591. 

IV.  Enteeins  judgment,  p.  1613. 

v.     Miscellaneous  questions  in  teial  pbocedubb,  p.  1630. 

AeT.  I.       JUEISDICTION.' 

1.  Inherent  or  statutory. — In  matrimonial  actions,  juris- 
diction is  statutory ;  "  there  exists  no  common-law  jurisdic- 
tion ;  "  and  the  court  administering  jurisdiction  can  only  exer- 
cise such  as  the  statute  confers  or  such  as  is  necessarily  inci- 
dent to  the  exercise  of  the  power  conferred  thereby.  Dur- 
ham V.  Durham,  99  App.  Div.  450 ;  91  Supp.  295.  Courts 
have  no  inherent  authority  to  grant  divorce  or  award  alimony 
or  modify  such  an  award  and  on  these  subjects  they  exercise 
such  authority  only  as  is  conferred  by  the  legislature.  Oood- 
sell  V.  Ooodsell,  82  App.  Div.  65  ;  81  Supp.  806  ;  Erkenhrach 
V.  Erhenbraoh,  96  E".  T.  456 ;  Kamp  v.  Kamp,  59  IST.  T.  212  ; 
Walker  v.  Walker,  155  N.  Y.  7T ;  Livingston  v.  Livingston, 
74  App.  Div.  261 ;  77  Supp.  476  ;  aff'd  173  N.  T.  377.  These 
are  the  general  rules.  In  some  cases,  however,  the  court  has 
taken  action  in  matrimonial  proceedings  by  virtue  of  inherent 
authority.  Thus,  alimony  was  granted  in  an  annulment  ac- 
tion.    Higgins  v.  Sha/rp,  164  IST.  Y.  4. 

2.  Service  of  process  without  the  State It  cannot  be 

said  that  the  question  of  when  a  valid  divorce  may  be  granted 

1  See  also  Code  Civ.  Pro.  §  1756. 
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on  substituted  service  of  process,  or  personal  service  without 
the  State,  has  been  satisfactorily  settled.  In  Haddock  v.  Had- 
dock^ 201  U.  S.  562,  it  vi'as  held  that  in  an  action  for  divorce 
there  could  be  only  one  matrimonial  domicile  and,  in  effect, 
that  the  errant  spouse  could  not  change  the  matrimonial  dom- 
icile by  moving  away  from  the  State  where  the  husband  and 
wife  resided  when  the  wrongful  act  took  place.  The  court 
did  not  decide,  but  the  implication  seems  plain,  that  the  place 
of  the  matrimonial  domicile  for  the  purposes  of  divorce  is 
wholly  within  the  control  of  the  innocent  party.  The  court 
in  the  Iladdook  case  did  not  in  terms  overrule  Atherton  v. 
Atherton,  181  U.  S.  155,  although  some  of  the  justices  in  their 
dissenting  opinions  contended  that  the  majority  opinion  had 
that  effect.  However,  the  Atherton  case  is  authority  for  the 
proposition  that  a  valid  decree  of  divorce  may  be  founded  upon 
service  of  the  summons  without  the  State.  Under  the  Had- 
dock case  (as  one  party  must  necessarily  be  at  fault,  otherwise 
there  Avould  be  no  ground  for  divorce)  it  follows  that  where 
the  husband  and  wife  reside  in  different  States  and  there  has 
been  a  change  of  domicUe  by  the  errant  party  since  the  com- 
mission of  the  act  of  which  complaint  is  made,  the  mat- 
rimonial domicile  where  the  action  must  be  brought  remains 
that  of  the  innocent  spouse.  The  question  arises,  however,  if 
the  errant  spouse  should  remain  in  the  same  State  and  the  in- 
nocent one  should  remove  to  another  State,  or  if  both  should 
remove  to  different  States,  where  would  jurisdiction  lie  to 
serve  the  summons  without  the  State  of  the  court  in  which  the 
action  was  brought  ?  Mr.  Justice  Gatnoe  in  a  decision  made 
a  year  before  the  Haddock  case  was  decided,  held  that  the  mat- 
rimonial domicile  in  such  cases  followed  the  innocent  spouse 
even  though  he  or  she  removed  from  the  State  of  the  original 
matrimonial  domicile  and  the  errant  Avife  remained  there. 
North  V.  North,  47  Misc.  180  ;  93  Supp.  512.  This  seems  to 
be  the  sensible  rule.  Just  before  the  Haddock  case  was  de- 
cided the  Appellate  Division  of  the  Second  Department  unan- 
imously affirmed  a  decision  by  Mr.  Justice  Kelly,  uphold- 
ing a  decree  in  favor  of  a  wife,  who,  after  a  legal  separation 
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in  New  York,  had  moved  to  New  Jersey  and  there  procured 
an  absolute  divorce,  based  upon  service  of  process  in  New 
York.  Percival  v.  JPercival,  106  App.  Div.  Ill ;  94  Supp.  909  ; 
aff'd  without  opinion,  186  N.  Y.  75  (Mem.).  In  the  Per- 
cival case,  however,  there  were  peculiar  circumstances  in  that 
the  husband  had  recognized  the  validity  of  the  New  Jersey 
decree  in  property  litigation  and  had  used  it  for  his  own  pur- 
poses. Nevertheless,  the  decree  was  upheld  where  the  >vife 
had  sought  a  new  residence  and  served  the  defendant  witli 
process  outside  the  State  where  the  action  was  brought.  A 
separation  was  refused  a  wife,  where  the  husband  had  ob- 
tained a  Vermont  divorce,  in  a  court  having  jurisdiction,  ser- 
vice of  process  having  been  made  according  to  Vermont  la\'.s, 
the  wife  having  refused  to  appear,  and  the  matrimonial  dom- 
icile being  in  Vermont.  Hammond  v.  Hammond,  103  App. 
Div.  437;  93  Supp.  1.  A  husband  was  given  a  decree  of 
divorce,  the  co-respondent  being  the  man  the  defendant  had 
married  after  leaving  New  York  State  for  Virginia  because  of 
the  husband's  fault  and  obtaining  a  divorce  without  personal 
service  on  him  and  without  his  having  appeared ;  the  opinion 
saying  that  "  in  view  of  the  uniform  trend  of  decisions  in  this 
State,  therefore,  the  Virginia  decree  is  of  no  force  or  effect 
against  plaintiff  herein,  and  he  is  entitled  to  judgment."  Ran- 
som V.  Ransom,  Dowling,  J.,  N.  Y.  Spec.  T.,  N.  Y.  Law  J., 
May  8, 1907. 

3.  Domicile. — The  residence  of  the  wife  is  presumed  to  be 
that  of  the  husband,  and  where  the  husband  resides  in  the 
State,  the  courts  of  New  York  have  jurisdiction  even  though 
the  marriage  took  place  in  Michigan  and  the  adultery  was  al- 
leged to  have  been  committed  in  Virginia.  Ha/rris  v.  Harris, 
83  App.  Div.  123  ;  82  Supp.  568.  But  where  a  separation 
takes  place  by  reason  of  domestic  difficulties,  the  wife  may 
obtain  a  residence  in  this  State  which  will  enable  her  to  main- 
tain the  action.  Gray  v.  Oray,  143  N.  Y.  354.  Where  it  ap- 
pears that  a  wife  has  been  living  with  her  husband  shortly 
before  the  commission  of  the  alleged  offense,  it  will  be  pre- 
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sumed  that  her  domicile  is  that  of  the  defendant,  and  there- 
fore she  may  bring  an  action  in  the  State  of  his  residence. 
Harris  v.  Harris,  83  App.  Div.  123  ;  82  Supp.  568. 

Residence  is  a  matter  of  intenPiun,  and  where  the  husband 
and  wife  are  both  opera  singers  traveling  about  the  country, 
but  the  wife  has  a  deposit  in  a  New  York  bank  and  hires  an 
apartment  there,  and  by  her  acts  shows  an  intention  of  mak- 
ing that  her  domicile,  residence  is  established  for  the  purpose 
of  divorce  under  Code  Civ.  Pro.  §  1768.  Doeme  v.  Doeme,  96 
App.  Div.  28i  ;  89  Supp.  215. 

Actual  residence  may  he  acquired  in  a  short  time. — Brink- 
ley  V.  Brinhley,  50  N.  Y.  184  ;  Doeme  v.  Doeme,  96  App.  Div. 
284  ;  89  Supp.  215. 


Aet.  II. 

FOKMS. 

NO .  PAGE. 

900.  Affidavit  of  service  of  summons  and  complaint 1590. 

901.  Indorsement  on  summons  in  matrimonial  action  where  com- 

plaint is  not  served 1591. 

1 .  How  service  proved. — The  rules  as  to  proof  of  service 
of  the  summons  in  matrimonial  actions  are  more  stringent  than 
in  ordinary  actions.  The  affidavit,  when  the  service  is  made  by 
a  person  other  than  the  sheriff,  must  set  forth  the  manner  in 
which  the  defendant  was  identified  to  the  person  making  the 
service  as  the  defendant  in  the  action.  Rule  18,  Gen.  Rules 
of  Prac.  Under  this  rule  the  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  to  the  service  and 

1  The  question  of  when  a  summons  may  be  served  by  publication  or 
without  the  State  has  been  discussed  in  the  article  of  this  chapter  on 

JDBISDICTION. 

The  mode  of  service  in  such  a  case  is  the  same  as  that  followed  in  other 
actions,  where  the  summons  is  served  by  publication,  or  personally  without 
the  State,  as  to  which  see  Chapter  III,  "summons  and  the  service 
THBKEOF,"  p.  81,  Vol.  1.  It  seems  that  an  order  for  substituted  service 
under  Code  Civ.  Pro.  §  435  should  not  be  made  in  a  divorce  action,  unless 
it  appears  that  service  cannot  be  made  by  publication  uiidei'  the  provlsiims 
of  §  438.     Maiello  v.  Maiello,  42  Misc.  266;  86  Supp.  543. 
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in  the  firstr  and  second  departments  it  is  the  invariable  practice 
to  require  the  person  who  served  the  summons  to  appear  and 
be  examined  as  to  service,  if  the  defendant  defaults  in  appear- 
ing or  answering. 

Under  this  rule  if  the  service  is  made  by  the  sheriff,  his  cer- 
tificate is  not  alone  sufficient  proof  of  service,  and  unless  there 
is  submitted  an  affidavit  by  the  sheriff  showing  how  he  became 
acquainted  with  the  defendant,  or  how  he  identified  the  person 
served  as  the  person  mentioned  in  the  summons  as  the  defend- 
ant in  the  action,  he  must  appear  in  court  and  testify  as  to 
these  facts.  In  any  case,  the  person  who  served  the  summons 
should  testify  in  detail  as  to  the  manner  in  which  he  proceeded 
and  any  facts  showing  how  he  became  acquainted  with  the 
defendant.  Silveira  v.  Siheira,  34  Misc.  267 ;  69  Supp.  634. 
Identification  by  photographs  as  to  the  person  upon  whom 
process  was  served  and  also  as  to  the  person  committing  the 
acts  charged,  is  usually  insufficient  without  corroboration. 
Bigelow  v.  Bigelow,  34  Misc.  265 ;  69  Supp.  643 ;  Pessolano 
V.  Fessolcmo,  34  Misc.  16 ;  69  Supp.  449. 


Form  No.  900. 

Affidavit  of  Service  of  Summons  and  Complaint. 
(Code  Civ.  Pro.  §1774;  Geu.  Rules  of  Prac.  No.  18.) 

-County,  ss.: 


E.  F.,  of ,  being  duly  sworn,  says,  that  he  is  of  the 

age  of  eighteen  years  and  upwards  [or  that  he  is  and  was  at 
the  time  of  the  service  hereinafter  mentioned  more  than  twenty- 
one  years  of  age]. 

That  on  the day  of ,  19 — ,  he  personally 

served  the  annexed  summons  [or  summons  and  complaint] 
upon  F.  C,  the  defendant  therein  named,  at  the  store  [or 

dwelling,  etc.]  ISTo. street, ,  in  the 

of ,  in  the  State  of  New  York,  by  delivering  to  and 

leaving  with  said  defendant  a  copy  \_or  copies]  thereof. 

That  deponent  knew  the  person  so  served  to  be  the  per- 
son mentioned  and  described  in  said  summons  as  defendant 
therein. 

That  the  knowledge  which  deponent  had  of  the  person  so 
served  being  the  defendant  and  the  proper  person  to  be  served, 
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and  the  manner  in  which  he  acquired  such  knowledge  are  as 
foUows  \h6re  state  samefplly]. 

That  the  copy  of  the  summons  delivered  to  the  defendant, 
as  aforesaid,  contained  the  following  words,  legibly  written 
[or  printed],  upon  the  face  thereof,  to  wit :  "  action  to  annul 
a  marriage  "  [or  "  action  for  a  divorce,"  or  "  action  for  a  separa- 
tion," as  the  case  may  ie']. 


Sworn  to,  etc. 


E.F. 


Form  No.  901. 

(Code  Civ.  Pro.  §1774.) 
Indorsement  on  Summons  in  Matrimonial  Action,  where  Com- 
plaint is  not  Served. 
Legihly  written  or  -printed  upon  the  face  thereof  as  follows : 
"  Action   to   annul   inarriage,"   "  Action   for  divorce,"   or 
"  Action  for  a  separation,"  according  to  the  article  of  title  1 
of  chapter  15,  under  which  the  action  is  hrought. 


AeT.  III.       ALIMONY   AND    COUNSEL   FEE. 

FOBMS. 
NO.  PAGE. 

902.  Petition  for  alimony  and  counsel  fee  in  matrimonial  action. 

General  form 1604. 

903.  Petition  for  alimony  and  counsel  fee  in  annulment  action 

brought  by  husband 1605. 

904.  Order  granting  alimony  and  counsel  fee  in  same 1606. 

90.3.     Order  of  reference  as  to  alimony  and  counsel  fee 1607. 

906.  Report  of  referee  as  to  alimony  and  counsel  fee 1608. 

907.  Order  awarding  alimony,  etc.,  on  report  of  referee 1608. 

908.  Attorney's  affidavit  (partially  summarized)  on  motion  for  ad- 

ditional counsel  fee 1609. 

909.  Order  awarding  additional  counsel  fee 1610. 

910.  Affidavit  on  order  to  show  cause  why  husband  should  not  make 

payment  of  alimony,  etc 1610. 

911.  Notice  of  application  for  sequestration  of  property  and  ap- 

pointment of  receiver 1611. 

912.  Affidavit  to  obtain  sequestration  of  property  on  failure  to  com- 

ply with  order  or  judgment  directing  payment  of  alimony.   1611. 

913.  Order   sequestrating   property  of  defendant  and   appointing 

receiver • 1612. 

914.  Order  to  show  cause  why  the  defendant  should  not  be  pun- 

ished for  his  failure  to  make  the  payment 1613. 
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1.  The  Code  provisions  respecting  alimony,  counsel  fees 
and  the  support  of  children,  are  given  in  Code  Cw.  Pro. 
§§  1769-1774. 

2.  In  annulment  proceedings*  it  has  been  held  that  ali- 
mony, etc.,  can  be  granted  by  virtue  of  the  court's  inherent 
power,  although  §  1 769  would  seem  expressly  to  limit  the 
applicability  of  the  provisions  regarding  alimony  to  divorce 
and  separation  proceedings.     Higgins  v.  Sharp,  164  N.  Y.  4. 

3.  Support  and  maintenance  are  the  purposes  for  which 
alimony  is  awarded,  and  it  cannot  be  appropriated  by  an  at- 
torney in  payment  of  legal  services  or  disbursements  con- 
nected with  the  action.  Matter  of  Bolles,  78  App.  Div.  180  ; 
79  Snpp.  530.  And  the  court  may  at  any  time  summarily  di- 
rect any  person  who  has  received  it  for  the  benefit  of  the  wife 
and  children,  to  pay  it  over.  Id.  ;  Romaine  v.  Chaunoey,  60 
Hun,  477  ;  15  Supp.  198  ;  aff'd  129  N.  Y.  566  ;  Tonjes  v.  Ton- 
jes,  14  App.  Div.  542  ;  43  Supp,  941. 

4.  A  prima  facie  case  must  be  shown  by  the  wife  to  enti- 
tle her  to  alimony.  Wood  v.  Wood,  61  App.  Div.  96  ;  70  Supp. 
72.  It  has,  however,  been  held  that  it  must  appear  that  the 
husband's  success  is  inevitable  to  justify  a  refusal.  Levy  v. 
Levy,  29  Misc.  374 ;  68  Supp.  485. 

6.  When  granted. — Alimony  has  been  awarded  in  the  fol- 
lowing cases :  Where,  bringing  an  action  for  a  separation  on 
the  ground  of  cruelty,  the  wife  presented  a  prima  facie  case. 
Weigand  v.  Weigand,  103  App.  Div.  42 ;  92  Supp.  679.  Where, 
sued  for  divorce,  she  denied  the  charges  in  her  husband's  affi- 
davits, and  alleged  that  she  left  him  because  of  his  gross  bru- 
tality, and  the  court  held  that  the  issue  as  to  her  misconduct 
should  not  be  determined  upon  affidavits.  Boesenherg  v. 
Boesenherg^  50  App.  Div.  622 ;  63  Supp.  770.     In  an  action 

iSee  paragraphs  16  and  17,  p.  1600. 
2  A  counsel  fee  also  was  granted.     Id. 
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by  a  wife  for  separation,  where  she  alleged  many  instances  of 
cruelty,  and  the  husband  replied  with  particular  denials  to 
many  of  these  allegations,  and  the  court  deemed  that  only  a 
trial  could  reveal  the  truth.  Miers  v.  Miers,^  35  Misc.  476 ; 
71  Supp.  1058 ;  modified  (by  reducing  amounts)  65  App.  Div. 
615;  73  Supp.  1141.  In  an  action  brought  by  a  wife  for  a 
separation,  the  averments  of  her  petition  showing  that  she  had 
not  forfeited  thfe  right  to  support.  Hawley  v.  Hawley,  95 
App.  Div.  274;  88  Supp.  606. 

6.  When  refused. — Alimony  has  been  refused  in  the  follow- 
ing cases :  In  a  divorce  action  ■  brought  by  the  wife,  as  it  was 
"  very  doubtful "  whether  the  plaintiff  presented  &]}rm%a  facie 
case.  Wood  v.  Wood^  61  App.  Div.  96  ;  70  Supp.  72.  Where 
a  wife  was  suing  for  a  separation  and  her  affidavits  consisted 
of  generalities,  and  the  husband  disproved  these  general 
charges  and  alleged  adultery.  MucMntosh  v.  Mackintosh,^  44 
App.  Div.  118 ;  60  Supp.  679.  In  a  divorce  action  brought  b}'' 
a  wife,  where  there  was  no  reason  to  believe  she  would  suc- 
ceed, and  where  the  papers  showed  that  the  plaintiff  was  ac- 
customed to  work,  that  she  had  no  children  and  that  her  hus- 
band had  given  her  half  his  property.  Hodge  v.  Hodge^  90 
App.  Div.  611 ;  85  Supp.  1133.  Where,  in  a  divorce  action 
brought  by  the  husband,  although  the  wife's  counterclaim  of 
adultery  was  apparently  well  supported,  it  seemed  probable 
that  he  would  prove  her  adultery.  Masey  v.  Masey,^  58  App. 
Div.  619  ;  68  Supp.  994. 

7.  The  husband's  ability  to  pay  alimony  must  be  shown. 
Code  Civ.  Fro.  §  1769 ;  Collins  v.  Collins,  80  JST.  Y.  1 ;  Poillon 
V.  Poillon,  75  App.  Div.  536 ;  78  Supp.  323 ;  Randall  v.  Ran- 
dall, 29  Misc.  423;  60  Supp.  718.  This  is  so  as  to  alimony 
jiendentelite.     Zm5^  v.Zw^,  31  Misc.  312;  65  Supp.  401.     And 

1 A  counsel  fee  also  was  awarded.     Id. 

2  A  counsel  fee  also  was  refused.     Id. 

3  A  counsel  fee  also  was  refused.     Id. 
*  A  counsel  fee  also  was  refused.     Id. 

5  A  counsel  fee  was  granted,  however.     Id. 
YoL.  11—46 
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a  fortiori  pending  appeal  by  a  husband  from  a  judgment  grant- 
ing an  absolute  divorce  and  a  reference  upon  the  question  of 
alimony.  Poillon  v.  Poi.llnn,  75  App.  Div.  536  ;  78  Supp.  323. 
Or  in  connection  with  the  final  decree.  Rwndall  v.  Ra/ndall, 
29  Misc.  423 ;  60  Supp.  718. 

Husba/nd  in  jail.^Alimony  and  counsel  fee  were  refused  a 
wife  who  was  suing  for  a  separation  on  the,ground  of  cruelty, 
where  the  wife's  adultery  had  been  proved,  and  the  husband 
was  in  jail  and  without  means.  Zusk  v.  Zusk,  31  Misc.  312 ; 
65  Supp.  401. 

8.  The  wife's  inability  to  support  herself  must  be  shown. 
Poillon  V.  Poillon,  75  App.  Div.  536 ;  78  Supp.  323 ;  Collins 
V.  Collins,  80  IS".  Y.  1.  Alimony  was  refused  a  wife  suing  for 
a  separation,  where  she  was  living  at  her  husband's  home  and 
being  provided  for  by  him.  Smith  v.  Smithy  92  App.  Div. 
442 ;  87  Supp.  137.  A  motion  to  suppress  certain  aflfiidavits  pre- 
sented on  behalf  of  a  husband  on  the  wife's  motion  for  alimony 
in  an  annulment  action,  was  denied,  the  court  saying  that  all 
facts  tending  to  show  the  conduct  of  the  parties  should  be 
made  known.     Scmford  v.  Sanford,  94  Supp.  1096. 

9.  Existence  of  valid  marriage. — The  burden  is  on  the 
wife  to  show  this  in  applying  for  alimony.  Collins  v.  Collins, 
80  K  Y.  1. 

10.  Reasons  for  refusing  alimony. — Articles  of  sejpa/ra- 
Uon^  in   general,   bar   an   award   of   alimony.       Oalusha  v. 

1  A  counsel  fee  was  allowed,  however.     Id. 

^The  general  rule  is  that  separation  agreements,  If  made  with  a  viewto 
destroying  the  family  relation,  are  void.  Tallinger  v.  Mandeville,  1 13  N.  Y. 
427;  Hungerford  v.  Bunc/erford,  16  App.  Div.  612;  44  Supp.  973;  afE'd  161 
N.  T.  550.  But  where  separation  has  taken  place,  they  are  valid.  Pettlt 
V.  Pettit,  107  N.  T.  677.  And  they  are  not  invalid  because  made  between 
the  husband  and  wife,  without  the  intervention  of  a  trustee,  although 
usually  such  contracts  are  made  with  a  trustee  for  the  benefit  of  the  wife. 
Effray  v.  Effray,  110  App.  Div.  545 ;  97  Supp.  286.  The  Domestic  Relations 
Law,  §  21;  i.  1896,  c.  272;  does  not  change  the  law  so  as  to  make  them  il- 
legal, if  made  after  a  separation.  Reardon  v.  Woerner,  111  App.  Div. 
259;  97  Supp.  747.     Articles  of   separation  between  husband  and  wife, 
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Oalusha^  116  K  Y.  642;  Grule  v.  Grule^  65  App.  Div. 
239  ;  72  Supp.  529.  They  were  held  a  bar,  despite  .the  wife's 
contention  that  the  misconduct  of  the  husband,  after  their  ex- 
ecution and  before  she  brought  her  divorce  action,  vitiated 
them.  Taylor  v.  Taylor,  32  Misc.  312  ;  66  Supp.  561.  After 
an  action  for  a  separation  had  been  brought  by  a  wife,  the  par- 
ties agreed  upon  terms  of  separation,  including  provision  for 
the  wife's  support,  and  the  action  ^vas  allowed  to  abate ;  sub- 
sequently the  wife  was  named  as  co-respondent  in  a  divorce 
action  and  her  misconduct  was  proved  therein  ;  her  husband 
then  sued  for  divorce ;  Held,  that  further  payment  of  alimony 
should  be  suspended  until  th.e  determination  of  this  divorce  ac- 
tion. Ronan  v.  Eonan,  32  Misc.  467  ;  66  Supp.  799.  But  the 
provision  for  the  support  of  the  child  should  be  enforced.  Id. 
Judgment  in  separation  action.— K  judgment  for  separa- 
tion was  obtained  by  a  wife  and  an  award  of  alimony  made 
to  her ;  this  judgment  was  unmodified  at  the  time  of  the  bring- 

although  referring  in  words  to  a  separation  in  futiiro,  were  held  valid,  as 
the  pleadings  in  the  proceedings  in  which  these  articles  were  construed 
conceded  that  at  and  prior  to  the  making  of  the  articles  the  parties  were 
separated.  Chamberlain  v.  Cuming,  37  Misc.  81.5;  76  Supp.  896.  A  sepa- 
ration agreement  contained  a  provision  that  if  in  the  future  the  wife 
should  apply  for  and  obtain  a  decree  of  absolute  divorce  from  the  hus- 
band, then  the  husband  would  execute  a  bond  obligating  himself  to  pay 
directly  to  the  wife  certain  sums'  provided  to  be  paid  to  a  trustee  for  her 
benefit  in  another  portion  of  this  agreement ;  Held,  that  this  agreement 
was  valid,  as  it  did  not  offer  an  inducement  to  the  wife  if  she  would  ob- 
tain a  divorce.  Trust  Co.  of  America  v.  Nash,  50  Misc.  295  ;  98  Supp.  734.- 
A  separation  agreement  does  not  preclude  the  wife  from  procuring  an  ab- 
solute diTOroe  on  the  statutory  ground.  Taylor  v.  Taylor,  32  Misc.  312  ; 
66  Supp.  561.  But  in  an  action  brought  by  a  husband,  to  annul  a  mar- 
riage for  fraud  and  duress,  a  separation  decree  previously  made  in  favor 
of  the  wife  which  decrees  that  she  is  his  wife  is  a  bar.  Durham  v.  Dur- 
ham, 99  App.  Div.  450  ;  91  Supp.  295. 

1  In  this  case,  and  the  Grube  case,  awards  of  alimony,  in  final  divorce 
decrees,  were  stricken  out.     Id. 

3  The  opinion  also  notes  the  fact  that  the  wife  had  received  half  of  her 
husband's  property  for  alimony  and  did  not  offer  to  return  or  account  for 
it.  The  court  below  also  granted  allowances  for  a  counsel  fee  and  trial 
expenses,  but  the  husband  did  not  appeal  from  that  part  of  the  order. 
Id. 
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ing  of  an  action  for  divorce  by  the  husband ;  in  it  the  wife 
denied  therfiharges  and  interposed  a  counterclaim  demanding 
an  absolute  divorce ;  Held,  that  the  court  could  not  award 
alimony  in  the  divorce  action  as  the  judgment  in  the  separa- 
tion action  barred  such  an  award.  Schmalholz  v.  Sohmalholz^ 
111  App.  Div.  543  ;  98  Supp.  510. 

Police  court  application  the  proper  retnedy. — In  a  separa- 
tion case,  alimony  and  counsel  fee  have  been  refused  on  the 
apparent  ground  that  an  adequate  remedy  existed  by  sum- 
mary application  to  the  police  courts.  Buoff  v.  Euoff,  N.  Y. 
Law  J.,  March  29, 1894.  But  it  seems  that  in  many  cases,  the 
relief  which  those  courts  have  the  power  to  give  is  entirely 
inadequate.  Miers  v.  Miers,  35  Misc.  476 ;  71  Supp.  1058. 
Thus,  the  police  courts  cannot  award  a  counsel  fee  to  the  at- 
torney for  the  wife  where  she  is  entitled  to  sue  for  a  separa- 
tion, and  they  have  no  power  to  decree  that  the  husband  shall 
support  his  wife,  except  where  he  abandons  her.  Id.  ,•  Greater 
N.  Y.  Charter,  §  685.  "Where  the  husband's  cruelty  compels 
the  wife  to  abandon  the  husband,  it  seems  the  remedy  is  not  by 
application  to  the  police  court.  Id.  And  where  a  wife  suing 
for  a  separation  had  applied  several  times  to  the  police  court, 
and  the  last  time  the  wife  applied,  the  court  refused  to  give  her 
support  for  the  reason  that  her  husband  offered  her  a  home,  the 
special  term  awarded  alimony  and  counsel  fee  as  the  wife 
claimed  that  the  home  wa>s  not  one  suited  to  a  woman  in  her 
delicate  health.     Wood  v.  Wood,  30  Misc.  50  ;  62  Supp.  854. 

If  the  wife  leaves  the  husband,  the  case  is  not  one  of  aban- 
donment by  him  within  Code  Crim.  Pro.  §§  899-901.  Weigamd 
V.  Weigand,  103  /-pp.  Div.  42  ;  92  Supp.  679. 

Invalid  divorce. — A  counsel  fee,  in  a  divorce  case,  was 
granted  the  defendant,  the  wife,  who  denied  the  allegations 
of  adultery,  although  she  made  no  countercharges  or  other 
defense  ;  and  it  was  held  to  be  no  bar  to  her  application  that 
she  had  obtained  in  Ohio,  a  divorce,  no  personal  service  on 

1  A  counsel  fee  was  awarded,  however.  To  modify  the  judgment  for 
alimony  made  in  the  separation  action,  an  application  for  that  purpose 
should  be  made  in  the  action  in  which  it  was  entered.     Id. 
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the  husband  having  been  obtained  therein,  and  it  being  there- 
fore not  binding  on  the  husband  in  this  State.  Dean  v.  Deem, 
48  Misc.  149  ;  96  Supp.  472. 

1 1 .  Conditions. — The  court  is  without  power,  except  upon 
the  agreement  of  the  parties,  to  make  a  direction  that  the 
defendant  shall  pay  a  stipulated  sum  as  alimony  provided  he 
allows  the  plaintiff  to  continue  living  in  a  house  owned  by 
him  ;  and  that  upon  failure  to  allow  this,  the  alimony  may  be 
increased.  Bressette  v.  Bressette,  95  App.  Div.  167  ;  88  Supp. 
680. 

12.  The  amount  of  alimony'  to  be  awarded  depends  upon 
the  facts  of  each  case,  and  there  is  no  hard  and  fast  rule. 
Davis- Y.  DoAiis,  78  App.  Div.  500;  79  Supp.  621.  In  a  proper 
case,  alimony  amounting  tohalf  of  the  husband's  income  is  not 
excessive.  Harris  v.  Harris,  83  App.  Div.  123  ;  82  Supp.  568. 
But  thirty-seven  per  cent,  of  the  husband's  income,  where  there 
were  no  children  and  the  husband  had  to  support  his  mother 
and  contribute  to  the  support  of  a  sister,  was  held  too  much. 
Bressette  v.  Bressette,  95  App.  Div.  167 ;  88  Supp.  580. 

13.  The  death  of  the  husband  ordinarily  puts  a  stop  to  ali- 
mony. Wilson  V.  Hinman,  182  N.  Y.  408.  Thus,  although  a 
judgment  of  divorce  included  a  decree  giving  the  wife  alimony 
as  long  as  she  should  live  and  requiring  the  husband,  under 
Code  Civ.  Pro.  §  1772,  to  give  her  a  mortgage  as  security  for 
the  payment  of  this  alimony,  the  wife,  on  his  death,  was  not 
allowed  to  foreclose  the  mortgage.  Wilson  v.  Hinman,  182 
N.  T.  408.  And  if  a,  husband  dies  after  an  order  for  the  pay- 
ment of  counsel  fees  has  been  made,  but  before  money  has  been 
paid,  the  amount  cannot  be  collected  from  the  husband's  exec- 
utors.    Kellogg  v.  Stoddard,  89  App.  Div.  137;  84  Supp.  1015. 

1  Ordinary  repairs  to  a  home  provided  by  a  husband  for  his  wife  were 
held  included  in  the  expenses  of  the  wife's  maintenance  for  which  she  had 
been  awarded  alimony,  and  where  the  papers  did  not  show  the  necessity 
for  extraordinary  repairs,  additional  alimony  for  house  repairs  was  re- 
fused. [BisishofE,  J.,  N.  Y.  Spl.  T.],  Cohenv.  Cohen,  N.  Y.  Law  J.,  Sept.  27, 
1906. 
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It  has  been  held  that  the  court  has  power  to  make  a  decree, 
awarding  alimony,  which  will  charge  the  husband's  estate,  in 
the  event  of  his  death,  but  the  decree  must  clearly  state  this 
provision.  Bui^r  v.  Burr,  10  Paige,  20;  aff'd  7  11111,207; 
Pechford  v.  Peclcford,  1  Paige,  274 ;  Forrest  v.  Forrest,  3  Abb. 
Pr.  144,  166.  And  dicta  in  a  recent  case  make  it  seem  doubt- 
ful whether  it  would  now  be  decided  that  the  court  has  this 
power.  Johns  v.  Johns,-' ^^  App.  Div.  533;  60  Supp.  866; 
aff'd  on  opinion  below,  166  N.  Y.  613. 

14:.  Remarriage. — Of  husiand. — The  subsequent  remar- 
riage of  a  husband  against  whom  a  decree  awarding  alimony 
has  been  made  does  not  affect  the  right  of  the  wife  to  continue 
to  collect  alimony  where  she  has  done  nothing  to  estop  herself. 
Matter  of  Salmon,  34  Misc.  251 ;  69  Supp.  215. 

Of  wife. — A  divorced  husband  was  relieved  from  paying 
alimony  on  the  ground  that  his  wife's  financial  circumstances 
had  been  greatly  improved  by  her  remarriage,  while  the  ap- 
plicant's had  deteriorated.  Comstock  v.  Comstock,  49  Misc. 
599 ;  99  Supp.  1057.  In  a  similar  case  the  amount  was  re- 
duced. Kiralfy  v.  Kiralfy,  36  Misc.  407 ;  73  Supp.  708.  An 
amendment,  made  in  1904,  to  Code  Civ.  Pro.  §  1771,  declares 
that  on  the  wife's  remarriage  the  husband  must  be  relieved 
from  the  further  payment  of  alimony. 

15.  Modifying  amouiit.^ — Prior  to  the  amendment  of  Code 
Civ.  Pro.  §1759  byZ.  1900,  c.  742,  a  decree  awarding  alimony 
could  not  be  amended,  unless  the  decree  itself  contained  a  pro- 
vision that  application  might  thereafter  be  made  for  a  modifi- 
cation in  this  respect.  By  the  amendment  of  1900,  a  provision 
was  added  that  such  a  motion  might  be  made  as  to  all  decrees 
whether  they  were  entered  before  the  statute  took  effect  or 
thereafter.  This  law  was  held  to  be  unconstitutional  so  far  as 
it  referred  to  decrees  entered  prior  to  the  time  the  statute  took 

1  Temporary  alimony  was  reduced  from  $30.00  to  $10.00  per  week  where 
it  appeared  that^the  wife  who  was  the  defendant  had  an  income  of  her 
own  which  was  sufficient  for  her  support.  Greene  v.  Greene,  59  App.  Div. 
621  ;  69  Supp.  1135. 
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effect,  as  it  deprived  the  wife  of  property  without  due  process 
of  law.  Livingston  v.  Livingston,  173  N.  Y.  377;  aff'g  74 
App.  Div.  261 ;  77  Supp.  476.  The  result  of  this  is  that  if  a 
decree  was  entered  prior  to  the  amendment  of  1900,  it  cannot 
now  be  modified,  unless  it  contains  a  provision  in  itself  giving 
the  right  to  either  or  both  of  the  parties  to  apply  for  such 
modification.  But  if  it  was  entered  after  the  amendment  of 
1900,  it  may  thereafter  be  modified  whether  it  contains  a  pro- 
vision for  modification  in  itself  or  not.  Prior  to  the  amend- 
ment to  Code  Civ.  Pro.  %  1771  giving  the  court  power  to  amend 
decrees  as  to  alimony,  it  was  similarly  held  that  the  court  had 
no  such  power,  unless  the  decree  itself  contained  a  provision 
that  it  might  be  amended  in  that  respect.  Livingston  v.  Liv- 
ingston, 46  App.  Div.  18 ;  61  Supp.  299.  ISTow,  the  decree 
need  not  contain  such  a  provision,  and  on  the  wife's  remar- 
riage, the  provisions  for  alimony  must  be  annulled.  Code  Civ. 
Pro.  §1771,  as  am'd  by  L.  1904,  g.  339. 

Review  ly  ap2>ellate  courts. — An  order  of  the  Appellate  Divi- 
sion reversing  an  order  of  the  Special  Term  granting  an  ap- 
pHcation  to  modify  a  decree  as  to  alimony  by  reducing  the 
amount,  is  reviewable  by  the  Court  of  Appeals.  Wetmore  v. 
Wetmore,  162  N.  Y.  503.  An  order  modifying  a  decree  of 
divorce  by  reducing  the  amount  of  alimony  is  appealable  to 
the  Appellate  Division.  Davis  v.  Davis,  78  App.  Div.  500  ; 
79  Supp.  621. 

Grounds  for  granting  or  refusing  this  relief. — The  wife's 
subsequent  infidelity  is  not  sufficient  ground  upon  which  to 
base  a  motion  to  modify  a  decree  awarding  alimony  to  her. 
Ooodsell  V.  Qoodsell,  82  App.  Div.  65;  81  Supp.  806.  The 
court  will  not  entertain  a  motion  to  modify  an  order  or  decree 
as  to  alimony  for  the  support  of  a  wife  and  her  children,  where 
the  husband  has  previously  evaded  thfe  decree.  Wetmore  v. 
Wetmore,  34  Misc.  640 ;  70  Supp.  604 ;  aff'd,  without  opinion, 
72  App.  Div.  620 ;  76  Supp.  1037 ;  app.  dism'd  without  opin- 
ion 171  N.  Y.  690 ;  aff'd  196  U.  S.  68.  A  motion  to  vacate 
an  order  of  alimony,  on  the  ground  of  the  wife's  adultery,  was 
denied,  as  the  allegations  were  made  by  an  alleged  paramour. 
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were  uncorroborated,  and  were  denied  under  oath.  Olaset^  v. 
Glaser,  36  Misc.  231 ;  73  Supp.  284  A  motion  by  a  husband 
to  reduce  alimony  was  refused  as  no  facts  were  presented  tend- 
ing to  show  such  a  change  in  the  fortune,  etc.,  of  the  parties 
since  the  granting  of  the  decree,  as  would  warrant  a  reduction. 
Ooodsellv.  Goodsell,  46  Misc.  168;  93  Supp.  1038;  aff'd  107 
App.  Div.  625 ;  95  Supp.  242.      • 

16.  If  the  wife  sues  to  annul  a  marriage  because  the  hus- 
band was  a  lunatic,  she  will  not  be  allowed  counsel  fee  and 
alimony,  being  held  to  her  own  theory  that  there  was  no  mar- 
riage. Jones  V.  Brinsmade,  183  N.  Y.  258 ;  disapproving  Oore 
V.  Gore,  103  App.  Div.  74 ;  92  Supp.  654 ;  in  which  latter  case 
counsel  fee  and  trial  expenses  were  allowed  a  wife  who  was 
suing  to  annul  on  the  ground  of  her  husband's  impotence. 

17.  If  the  husband  sues  to  annul  a  ceremonial  marriage 
on  the  ground  of  either  fraud  or  the  incapacity  of  the  wife  to 
contract  the  marriage  because  of  a  prior  existing  marriage,  and 
the  wife  puts  in  issue  all  the  material  allegations  of  the  com- 
plaint, the  court  has  power  to  grant  alimony  and  counsel  fee. 
Higgins  v.  Sharp,  164  N.  Y.  4. 

18.  Counsel  fees'  are  often  granted  even  if  it  seems  that 
the  wife's  misconduct  will  be  proved,  as,  e.  g.,  in  a  divorce 
action  brought  by  the  husband,  where  the  wife's  counterclaim 
of  adultery  was  apparently  well  supported,  although  it  seemed 
probable  that  he  would  prove  her  adultery.  Masey  v.  Masey^ 
58  App.  Div.  619  ;  68  Supp.  994.  A  counsel  fee  was  directed 
to  be  paid  the  wife  in  an  action  she  brought  for  a  separation 
on  the  ground  of  abandonment ;  the  husband  contended  that, 
under  Code  Gvo.  Pro.  §  1765,  there  was  no  authority  for 
awarding  this  counsel  fee,  as  in  a  prior  action  for  divorce  the 
wife's  adultery  was  established  by  the  judgment;  Held,  that, 
as  in  that  divorce  action  the  husband's  adultery  also  was  es- 

1  See  also  paragraphs  3,  5,  and  6,  pp.  1592,  1593  et  seq. 

2  Alimony  was  refused,  however.     Id. 
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tablished,  the  order  for  counsel  fee  was  proper.  Hawkins  v. 
Hawkins,  110  App.  Div.  42  ;  96  Supp.  804. 

For  appeal. — The  court  has  no  power  to  make  an  order 
providing  for  counsel  fees  for  services  .already  rendered,  but 
may  allow  a  counsel  fee  for  an  appeal.  Poillon  v.  Poillon, 
Y5  App.  Div.  536 ;  Y8  Supp.  323.  In  a  separation  action,  the 
wife,  the  plainti£f,  was  granted  alimony  and  counsel  fee,  pend- 
ing an.  appeal  to  the  Supreme  Court. of  the  United  States,  from 
a  judgment  in  her  favor,  for  the  court  held  that  the  action 
was  pending.  Haddock  \.  Haddock,  109  App.  Div.  502;  96 
Supp.  522;  Code  Oi/v.  Pro.  §  1769. 

For  new  reference. — After  the  court  has  refused  to  confirm 
a  referee's  report  and  a  new  reference  is  desired,  a  further  al- 
lowance of  counsel  fee  on  thei.ne\v  trial  may  be  awarded. 
BaTier  v.  Bauer,  42  Misc.:  557 ;  87  Supp.  607. 

After  disagreement. — After  a  trial  in  which  there  has  been 
a  disagreement  of  the  jury,ia  motion  for  additional  alimony 
and  counsel  fee  is  properljr  granted.  Herrmann  v.  Herrmann, 
88  App.  Div.  76;  84  Supp.  736. 

19.  Support  of  children.— In  an  action  for  separation 
brought  by  a  wife,  where  sufficient  appeared  in  support  of  her 
charges  to  entitle  her  to  a  trial,  and  where  she  was  with- 
out means  and  had  children  depending  on  her,  alimony  was 
granted"  for  the  maintenance,  at  least,  of  the  three  children." 
Vaughn  v.  Vaughn,'^  89  App.  Div.  611 ;  85  Supp.  443.  After 
a  motion  for  alimony  has  been  denied  in  an  action  for  separa- 
tion on  the  ground  of  cruel  and  inhuman  treatment,  and  a  judg- 
ment entered  against  the  wife,  she  is  not  entitled  to  alimony  in 
a  new  action  based  on  practically  the  same  facts,  but  should  be 
allowed  sufficient  to  support  minor  children.  Beisler  v.  Deis- 
ler,  65  App.  Div.  208 ;  72  Supp.  560. 

Stepson. — An  award  of  alimony  in  an  action  for  divorce  can- 
not stand  if  it  embraces  an  allowance  for  the  support  of  the 
wife's  stepson,  for  she  is  under  no  obligation  to  support  him. 


1  A  counsel  fee  was  also  awarded.     Id. 
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nor  entitled  to  his  custody.      Wood  v.  Wood,  61  App.  Div.  96  ; 
70  Supp.  72. 

20.  Enforcing  payment  by  sequestration  proceedings  or 
security.— The  provisions  for  this  are  given  by  Code  Civ.  Pro. 
%  1772. 

21.  Contempt  for  nonpayment.— A  husband  who  does  not 
pay  alimony  may  be  punished  for  contempt.  Code  Civ.  Pro. 
§  1773.  It  must  appear  presumptively  that  payment  cannot 
be  enforced  under  §  1772.  Id.  The  court  may  grant  an  order 
to  show  cause,  and  thereupon  proceedings  must  be  taken  as 
prescribed  in  Code  Cvo.  Pro.  %%  2266-2292.  Id.  Or  the  order 
to  show  cause  may  be  made  without  resort  to  the  remedies 
given  by  §  1772,  if  the  court  is  satisfied  they  would  be  ineffec- 
tual.    Id. 

Excuses. — Poverty  is  not  an  excuse  for  failing  to  pay  ali- 
mony. Young  V.  Young,  35  Misc.  335 ;  71  Supp.  944.  Nor 
is  it  an  excuse  that  the  husband  had  removed  from  the  State, 
where  he  did  not  leave  the  State  until  after  he  was  defeated  in 
an  action  for  divorce  brought  against  his  wife  in  the  courts  of 
this  State,  where  service  in  the  separation  suit  brought  by  his 
wife  was  obtained  on  the  husband  by  publication,  and  where 
he  admitted  personal  service  in  another  State  of  a  certified 
copy  of  the  order  to  pay  alimony,  and  the  order  requiring  pay- 
ment was  served  on  his  resident  attorney  of  record.  Wool- 
worth  v.  Woolworth,^  115  App.  Div.  405 ;  100  Supp.  865.  A 
husband  ceased  to  make  payments  of  alimony  to  his  wife, 
which  he  was  directed  to  make  by  an  order  made  by  consent 
as  a  condition  of  the  abatement  of  a  separation  suit,  which  had 
been  brought  by  the  wife ;  the  wife's  adultery  had  been  proved 
in  a  divorce  action  in  which  she  was  co-respondent ;  Held, 
that  the  husband  was  entirely  unauthorized  thereupon  in  re- 
fusing to  comply  with  the  provisions  of  the  order.  Roncm  v. 
Ronan,  32  Misc.  467  ;  66  Supp.  799.     It  is  an  excuse,  that  the 

1  It  was  held  that  the  fine  must  be  limited  to  the  amount  due  atthe 
time  demand  was  made.     Id. 
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only  demand  made  on  the  husband  was  made  by  the  attorney 
for  the  wife,  subsequent  to  tbe  entry  of  judgment,  and  with- 
out exhibiting  any  authority.  Kalntanowitz  v.  Kalmanowitz, 
108  App.  Div.  296  ;  95  Supp.  627.  A  discharge  in  bankruptcy 
does  not  discharge  the  bankrupt's  liability  to  pay  alimony 
whether  accrued  at  the  time  of  the  tiHng  of  the  petition  or  if 
it  becomes  due  thereafter.  Young  v.  Young,  35  Misc.  335 ; 
71  Supp.  944. 

Twice  imprisoned. — A  husband  may  be  imprisoned  for  con- 
tempt for  failure  to  pay  alimony  specified  in  a  final  decree 
notwithstanding  he  has  already  been  imprisoned  three  months 
for  failure  to  comply  with  an  order  for  alimony  pendente  lite. 
Reese  v.  Beese,  46  App.  Div.  156 ;  61  Supp.  760. 

22.  The  remedies  given  by  §§  1772  and  1773  are  exclu- 
sive.'— Execution  cannot  be  issued.  Weber  v.  Weber,  93  xipp. 
Div.  149  ;  87  Supp.  519.  Nor  upon  the  return  of  such  an  exe- 
cution can  the  husband  be  examined  in  supplemeutary  pro- 
ceedings.    Id.;  Ostrom  v.  Ostrom,  38  Misc.  232  ;  7;r  Supp.  59-1. 

A  defendants  answer  cannot  be  stricken  out  as  a  penalty  for 
failure  to  pay  alimony.  Sibley  \.  Sibley,  76  A,pp.  Div.  132; 
78  Supp.  743. 

Contempt. — The  answer  of  a  defendant  in  ar<  equity  suit  can- 
not be  stricken  out  as  a  penalty  for  contempt' of  court,  as  this 
deprives  him  of  his  property  without  due  projcess  of  law  within 
the  meaning  of  the  Federal  Constitution.  Hovey  v.  Elliott, 
167  U.  S.  409 ;  Sibley  v.  SiUey,  76  App.  Div.  132 ;  78  Supp. 
743 ;  in  effect  overruling  a  number  of  cases:' to  the  contrary  in 
New  York.  See  Walker  v.  Walker,  89J  IST.  Y.  260 ;  Gray  v. 
Gray,  84  Plun,  347;  32  Supp.  355  ; /knott  v.  Knott,  6  App. 
Div.  589 ;  39  Supp.  804.  /' 

■ / 

1  A  wife  in  whose  favor  an  order  of  alimony  pendente  lite  has  been  made, 
against  her  husband  who  has  departed  from  the  jurisdiction  of  the  court, 
may  maintain  an  action  as  a  creditoy  against  an  executor  of  the  estate  of 
the  husband's  father  to  reach  the  f/rplus  of  an  income  given  to  the  hus- 
band under  his  father's  will  and  jfrpply  it  to  the  arrears  of  alimony  and 
counsel  fee.     McGlynn  v.  McGlyrL,  37  Misc.  12  ;  74  Supp.  734. 
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Form  No.  903. 

Petition  for  Alimony  and  Counsel  Fee  in  Matrimoniar  Action. 

(Code  Civ.  Pro.  §1769.) 

[Title.] 
To  the Court : 

The  petition  of  the  above-named  plaintiff  respectfully  sho-n's, 
that  the  above-entitled  action  has  been  commenced  for  the 
purpose  of  obtaining  a  divorce  from  the  defendant,  and  a  dis- 
solution of  the  marriage  between  the  plaintiff  and  defendant 
[or  state  other  purpose  of  the  action],  because  of  the  alleged 
adultery  \or  state  other  cause]  of  the  defendant. 

Tiiat"  the  defendant  has  answered  the  complaint,  denying 
the  said  adultery  \or  other  alleged  cause],  with  \vhich  he  is 
charged  in  the  said  complaint,  and  setting  up  other  matters 
.of  defense,  as  will  more  fully  appear  by  reference  to  the  said 
answer. 

And  your  petitioner  further  shows,  that  she  is  wholly  desti- 
tute of  the  means  of  supporting  herself  during  the  pendency  of 
the  actipn,  or  of  carrying  on  the  said  action  and  defraying  the 
expenses  -attending  the  same. 

~"^That  your  petitioner  has  been  informed,  and  believes,'  that 
the  said  de.fendant  has  real  estate  arid  personal  property  to 
a  large  amount,  and  amply  sufficient  to  enable  him  to  advance 
thereout,  to  your  petitioner,  such  sums  as  may  be  necessary 
for  the  purposes  above  mentioned. 

That  your  petitioner  is  informed,  and  believes,  that  the  said 

defendant  is  the  owner  of  property  to  the  amount  of 

dollars,  and  that  his  annual  income  is  aboQt -^ —  dollars. 

That  the  children  of  the  said  marriage,  to  wit  [state  names 
and  ages],  are  li\'ing  with  the  plaintiff,  and'  that  plaintiff  has 
no  means  to  pro^dde  for  their  maintenance  and  education. 

Your  petitioner,  'therefore,  prays  that  th^  said  defendant 
may,  by  an  order  of  this  court,  be  require^  to  pay  to  your  pe- 
titioner a  reasonable  siim  for  her  support  and  maintenance 
during  the  pendency  ofHhis  action,  and  such  sum  or  sums  of 
money  as  may  be  necessarjr  to  enable  your  petitioner  to  carry 
on  her  defense  in  this  action,  and  to  defray  the  necessary  costs 
and  expenses  thereof,  and  to  ,provide  suitably  for  the  education 

-V 

1  ExpUcit  statements,  not  on  infof-mation  and  belief,  or,  at  least,  state- 
ments of  the  sources  of  information  liipd  grounds  for  belief,  would  be  pref- 
erable. 
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and  maintenance  of  the  children  of  said  marriage,  and  for  such 
other  or  further  relief  in  the  premises  as  may  be  just. 

Bated, ,  19 — . 

M.  B.,  Petitioner. 

[  YerificaUon  as  in  form  for  pleading.] 

Form  No.  903. 

Petition  for  Alimony  and  Counsel  Fee.    Annulment  Action  Brought 

by  a  Husband.' 

[Title]. 
To  the  Honorable,  the  Supreme  Court  of  the  State  of  New 

York : 

The  Petition  of  CI.  S.  H.,  defendant  above  named,  respect- 
fully shows : 

I.  That  the  plaifttiff,  T.  C.  H.,  has  commenced  an  action,  by 
the  service  of  a  summons  and  complaint,  on  your  petitioner,  to 
obtain,  among  other  things,  a  judgment  that  the  marriage  be- 
tween your  petitioner  and  the  said  plaintiff,  made  and  entered  ■ 
into  on  the day  of ,  19 — ,  be  declared  can- 
celed and  annulled,  and  made  void  ;  and  that  your  petitioner 
has  answered,  den3'ing  all  the  material  allegations  in  said  com- 
plaint, except  the  allegation  as  to  the  said  marriage. 

II.  That  said  plaintiff  has  left  your  petitioner  and  ceased  to 
provide  for  her  support,  and  your  petitioner  is  destitute  of  the 
means  of  supporting  herself  pending  this  action  or  carrying  on 
her  defense  and  defraying  the  costs  and  expenses  attending 
the  same,  the  only  property  which  she  has  being  the  real  es- 
tate and  note  referred  to  in  the  complaint.  The  said  real  es- 
tate is  mortgaged  for  the  sura  of  five  thousand  dollars,  and  is 
rented  for  sixty  dollars  a  month.  That  from  this  sixty^  dollars 
a  month  she  has  been  obliged  to  pay  the  interest  on  said  mort- 
gage of  two  hundred  and  fifty  dollars  a  year,  and  the  taxes 
which  amount  to  one  hundred, and  eighty-nine  dollars,  besides 
paying  for  necessary  repairs.     Your  petitioner  has  owned  this 

property  only  since  the day  of ,  19 — ,  and 

it  is  now,  by  reason  of  this  action,  questionable  whether  she  is 
entitled  to  such  rent  until  her  right,  title  and  interest  to  the 
property  itself  has  been  fully  determined.  Your  petitioner 
further  states  that  she  has  been  enjoined  from  collecting  said 
note  during  the  pendency  of  this  action. 

HI.  That  the  said  plaintiff  has  real  estate  and  personal 
property  to  a  large  amount.      He  has  often  stated  to  this  pe- 

•  From  Higgins  v.  Sharp,  164  N.  Y.  4,  in  which  the  award  of  alimony  and 
counsel  fee  was  upheld. 
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titioner  that  his  property  was  of  the  value  of  at  least  two  hun- 
dred thousand  dollars,  and  that  the  income  thereof  was  be- 
tween six  and  seven  thousand  dollars,  and  your  petitioner 
alleges  that  he  is  amply  able  to  advance  therefrom  such  sums 
as  maybe  necessary  for  the  above-mentioned  purposes.  That 
said  plaintiff  is  the  owner  of  improved  and  unimproved  real 

estate  in  the  Borough  of  ■ ,  and  is  also  the  owner  of 

bonds  and  mortgages,  bank  stocks  and  stocks  in  various  indus- 
trials. There  are  no  children  of  the  marriage  of  the  plaintiff 
and  this  petitioner.  Plaintiff,  however,  has  one  son  living,  by 
a  former  marriage,  who  is  a  practising  physician  in  the  BoroUgh 

of ,  and  he  also  has  two  grandchildren  who  reside 

with  their  father,  the  son-in-law  of  said  plaintiff,  at , 

in county,  State  of . 

Wherefore,  your  petitioner  prays  that  an  order  be  made  re- 
quiring said  plaintiff  to  pay  to  her  a  reasonable  sura  for  her 
support  and  maintenance,  during  the  pendency  of  this  action ; 
and  such  sums  as  may  be  necessary  to  enable  her  to  carry  on 
her  defense ;  and  to  defray  the  necessary  costs  and  expenses 
thereof,  and  for  such  other  and  further  order  as  may  be  just. 

Dated,  etc. 

G.  S.  H. 

[  Yerification  as  in  form  for  pleading. '\ 


Form  No.  904. 

Order  Granting  Alimony  and  Counsel  Fee.    Annulment  Action 
Brought  by  a  Husband. ' 

At,  etc.,  as  for  court  order. 

[Title.] 

An  application  having  been  made  to  this  court  by  the  de- 
fendant in  this  action,  for  alimony  and  counsel  fees,  and  the 
same  having  come  on  to  be  heard. 

Now,  on  reading  and  liling  the  pleadings  in  this  action,  the 

petition  of  the  defendant,  verified  the •  d  ay  of  — , 

19 — ,  the  affidavit  of  H.  S.  G.,  verified  the  day  of 

— : ,  19 — ,  the  affidavit  of  the  plaintiff,  verified  the 

day  of ,  19—,  and  the  affidavit  of  E.  P.  0.,  verified  the 

day  of ,  19 — ,  and  after  hearing  A.  E.  L.,  of 

counsel  for  the  defendant  in  favor  of  the  motion,  and  E.  P.  O  , 
Esq.,  of  counsel  for  the  plaintiff  in  opposition  thereto,  and  due 
deliberation  having  been  had  thereon, 

1  From  Hifff/ins  v.  Sharp,  164  N.  Y.  4,  in  which  an  award  of  alimony  and 
counsel  fee  was  upheld. 
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It  is  ordered  : 

First.  That  the  plaintiff  pay  the  defendant's  attorneys  the 
sum  of  five  hundred  dollars,  counsel  fee  herein,  within  ten 
days  after  the  service  of  a  certified  copy  of  this  order  on  the 
plaintiff's  attorney. 

Second.  That  the  plaintiff  pay  the  defendant  the  sum  of 
thirty  dollars  per  week  for  her  support  during  the  pendency 

of   this   action,  coramenciug  the day  of , 

19 — ,  being  the  date  of  the  commencement  of  this  action,  and 
make  such  payment  on  each ,  at  the  office  of  the  de- 
fendant's attorneys,  the  sum  for  the  payment  of  the  alimony 
now  in  arrears  being  fixed  at  the  same  time  as  the  time  above 
mentioned  for  the  payment  of  said  counsel  foe. 

Enter,  etc. 


Form  No.  905. 

Order  of  Reference  as  to  Alimony  and  Counsel  Fee. 
(Code  Civ.  Pro.  §  1769;) 

At,  etc.,  as  for  court  order. 

[Title.] 

On  reading  and  filing  the  petition  of  the  plaintiff,  duly  veri- 
fied, and  dated  the day  of ,  19—,  and  the 

atfitlavits  accompanying  the  same,  with  proof  of  due  service, 
etc.,  and  on  reading  \name  opposing  papers'],  and  on  motion 
of  W.  M.,  counsel  for  the  petitioner,  after  hearing  H.  F.  for 
the  defendant  in  opposition  thereto : 

It  is  hereby  ordered,  that  it  be  referred  to  F.  P.,  of , 

to  inquire  and  report  what  would  be  a  reasonable  sum  to  be 
allowed  to  the  said  plaintiff  for  her  support  and  maintenance, 
and  for  the  maintenance  and  education  of  the  children  of  said 
marriage,  mentioned  in  the  said  petition. 

And  it  is  further  ordered,  that  the  said  referee  inquire  and 
report  what  would  be  a  reasonable  sum  to  be  allowed  to  said 
plaintiff  to  enable  her  to-carry  on  the  said  action,  and  to  defray 
the  necessary  costs  and  expenses  thereof ;  and  that  the  said 
referee  report  as  to  the  times  and  manner  in  which  the  said 
suras  should  be  paid  by  the  defendant. 

Enter,  etc. 
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Form  ]Vo.  906. 
Report  of  Referee  as  to  Alimony  attdXounsel  Fee. 

(Code  Civ.  Pro.  §  IMO.) 

[Title.] 

I,  the  undersigned,  referee  appointed  in  this  action  by  order 

of  this  court,  made  and  entered  on  the day  of , 

19 — ,  do  respectfully  report : 

That  having  been  attended  by  the  attorneys  for  the  respec- 
tive parties,  I  have  proceeded  to  a  hearing  of  tlteir  proofs  and 
allegations  regarding  the  naatters  so  referred  to  me,  and  find 
as  follows : 

That  it  has  appeared  upon  such  hearing  that  the  defendant 
has  the  following  real  and  personal  property,  to  wit:  a  house 

and  lot  situated  on street,  in  the  city  of , 

which  is  of  the  value  of ^ dollars,  and  the  annual  rents 

and  profits  of  which  are dollars  [in  like  manner  de- 
scribe other  real  property,  stating  any  incumbrances  thereon']. 

That  it  has  also  appeared  that  the  said  defendant  is  the 
owner  of  the  following  personaL^property  [describe  same],  and 
that  the  value  thereof  is  about  the  sum  of dollars. 

I  also  report  that  the  children  of  said  plaintiff  and  defend- 
ant, are,  to  wit :  T.  B.,  aged years,  and  H.  B.,  aged 

years,  and  that  both  reside  with  the  plaintiff. 

And  I  further  report,  that,  in  ray  opinion,  the  sura  of 
■dollars  per  month  would  be  a  reasonable  and  proper 


allowance  to  be  paid  by  the  defendant  to  the  plaintiff  for  her 
support  and  maintenance  and  the  maintenance  and  education 
of  said  children  during. the  pendency  of  this  action,  and  that 
said  amount  should,  be  paid  to  her  [monthly]  from  the  date  of 

said  order,  and  that  the  sura  of dollars  would  be  a 

proper  sum  to  be  allowed  the  plaintiff  to  enable  her  to  carry 
on  this  action. 

AH  of  which  is  respectfully  submitted. 

Dated ,  19—. 

E.  M.,  Eeferee. 


Form  ]Vo.  907. 

Order  Awarding  Alimony,  etc.,  on  Report  of  Referee. 

(Code  Civ.  Pro.  §  1769.) 
At,  etc.,  as  for  court  order. 
[Title]. 

On  reading  and  filing  the  report  of ,  referee,  ap- 
pointed by  order  of  this  court,  dated ,  19 — ,  with 
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li;-(;<)f  of  clue  service  of  a  copy  thereof,  with  notice  of  this  mo- 
tion, on  the  defendant's  attorney,  and  on  reading  \nam,6  any 

It  is  hereby  ordered,  on  motion  of  F.  G.  for  the  plaintiff 
alter  hearing  G.  li.  for  the  defendant  [or  no  one  appearing  to 
<  ppose],  that  said  report  be  and  the  same  is  hereby  confirmed, 
and  tliat  the  plaintiff  pay  to  the  defendant  [directions  for pay- 
vient  as  in  report,  Form  No.  906]. 


Form  No.  908. 

Attorney's  Affidavit  (Partially  Summarized)  on  Motion  for  Addi- 
tional Counsel  Fee-^ 

The  affidavit  relates  that  the  affiant  is  the  plaintiff's  attor- 
ney ;  that  an  order  was  made  in  the  action,  and  that  upon  that 
or(U;r  the  present  motion  is  made  for  additional  counsel  fee 
and  iilimony ;  it  narrates  the  expenses  on  the  plaintiff's  side  at 
the  trial,  including  subpoena  fees  and  cost  of  service  for  wit- 
nesses, and  depositions  ;  it  asserts  that  on  the  trial  the  jury 
disagreed,  standing  9  to  3  in  favor  of  the  plaintiff. 

"  8.  I  have  expended  at  least  $600  in  the  preparation  of  this 
case  for  trial  in  necessary  disbursements,  such  as  witness  fees, 
depositions,  referee's  fees,  stenographer's  fees,  etc. ;  this  does 
not  include  several  hundred  dollars  which  I  spent  before  in  the 
])ri'p;iiation  of  this  case  for  trial,  such  as  making  investigations, 
priiitiiiij,  having  copies  of  documents  made,  etc. 

"  9.  \n  order  to  try  this  case  again,  it  will  require  the  ex- 
penditure of  at  least  three  or  four  hundred  dollars  in  addition 
to  the  money  that  has  already  been  spent." 

'i'he  affidavit  declares  that  it  will  be  necessary  to  have  a  copy 
of  the  stenographer's  minutes  of  the  first  trial,  which  will  cost 
at  least  $300  ;  and  that  the  next  term  at  which  the  case  can 
be  reached  is  the ,  19 — ,  term  ;  and  asks  for  an  addi- 
tional counsel  fee  of  $1,250,  and  additional  alimony. 

iPiom  Tlerrmann  v.  Herrmann,  88  App.  Div.  76;  84  Supp.  736;  in 
which  the  award  by  the  special  term  of  |750  as  an  additional  counsel 
fee  was  upheld.  The  order  (given  herein  as  Form  No.  909,  p.  1610) 
was  modiiied  so  as  to  provide  that  if  the  defendant  should  obtain  the 
minutes  of  the  previous  trial,  he  should  furnish  them  to  the  plaintiff  in 
order  to  permit  her  to  make  a  copy  thereof,  or  he  should  furnish  a  copy 
to  the  plaintiff:  and,  in  either  case,  the  plaintiff  should  be  permitted  the 
use  of  the  stenogiapher's  original  copy  on  the  trial. 


Vol  11—47 
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Form  No.  909. 

Order  Awarding  Additional  Counsel  Fee.' 

At,  etc.,  as  for  court  order. 

Oedered,  That  the  defendant  pay  to  the  plaintiflf's  attorney, 
at  his  oilice  Nos.  61-65  Park  Eow,  Borough  of  Manhattan, 
New  York  City,  the  sum  of  seven  hundred  and  fifty  dollars 
within  ten  (10)  days  from  the  date  of  the  service  of  the  entry 
of  this  order  on  defendant's  attorney,  as  and  for  additional 
counsel  fee  herein,  and  for  the  purpose  of  further  prosecuting 
the  action  against  the  defendant.     And  it  is  further 

Oedeeed  That  unless  the  defendant  or  his  attorney  furnish 
to  plaintiff's  attorney  at  his  office  above,  within  forty  (40)  days 
from  the  date  of  the  entry  of  this  order,  a  copy  of  the  stenog- 
rapher's minutes  of  the  first  trial  had  herein  for  the  purpose 
of  using  or  copying  the  same,  and  with  reasonable  opportunity 
so  to  do,  that,  in  that  event,  the  plaintiff  have  a  further  sum 
equal  to  the  cost  of  procuring  such  stenographer's  minutes. 

Enter,  etc. 


Form  No.  910. 

Affidavit  to  Move  for  Order  to  Show  Cause  why  Husband  Should 

not  Make  Payment  of  Alimony,  etc. 

(Code  Civ.    Pro.  §  1773.) 

[Title  and  venue.] 

A.  B.,  of  ,  being  duly  sworn,  says  that  she  is  the 

plaintiff  in  the  above-entitled  action. 

That  said  action  was  brought  to  obtain  a  divorce  from  de- 
fendant, and  a  dissolution  of  the  marriage  between  plaintiff 
and  defendant  [or  state  other  p^orpose  of  the  action]. 

That  an  order  [or  final  judgment]  was  made  [or  rendered] 

herein  on  the day  of ,  19 — ,  a  copy  of  which 

is  hereto  annexed. 

That  a  copy  of  said  order  [or  judgment]  was,  on  the 

day  of ,  19 — ,  served  upon  the  said  defendant,  but 

that  said  defendant  has  made  default  in  paying  the  sum  di- 
rected to  be  paid  by  said  order,  and  falling  due  on  tlie 

day  of ,  19 — ,  for  the  support  and  maintenance  of  the 

plaintiff  [or  state  other  purpose]. 

That  payment  cannot  be  enforced  by  means  of  the  seques- 
tration of  the  personal  property  of  said  defendant,  and  of  the 
rents  and  profits  of  his  real  estate,  and  appointing  a  receiver 

'  From  Herrmann  v.  Herrmann,  88  App.  Div.  76  ;  84  Supp.  7.36.  See 
note  to  Foi-m  No.  908,  p.  1609. 
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thereof,  or  by  resorting  to  the  security  given  by  him  for  the 
payment  of  said  amount,  for  the  following  reasons,  to  wit 
[state  the  reasons,  so  as  to  make  it  appear  that  payment  cannot 
he  enforced  hy  such  ?neans]. 

S  worn  to,  etc.  A.  B. 


Form  No.  911. 

Notice  of  Application  for  Sequestration  of  Property,  and  Appoint- 
ment of  Receiver. 
(Code  Civ.  Pro.  §  1772. ) 

Sir. — Take  notice,  that  upon  the  pleadings  and  proceedings 
in  this  action,  and  upon  the  affidavits  and  papers,  with  copies 
of  which  you  are  herewith  served,  a  motion  will  be  made  at 
[etc.,  stating  time  and  place']  [or  before  the  Hon.  A.  O.,  Justice, 
etc.,  stating  time  and  place]  for  an  order  sequestrating  the  per- 
sonal property  of  the  defendant,  and  the  rents  and  profits  of 

his  real  property,  a"nd  appointing  R.  F.,  of ,  or  some 

other  suitable  person,  receiver  thereof,  and  for  such  other  and 
further  relief  as  may  be  just,  with  costs  of  this  motion. 


Form  No.  913. 

Affidavit  to  Obtain  Sequestration  of  Property  on  Failure  to  Comply 
with  Order  or  Judgment  Directing  Payment  of  Alimony,  etc. 

(Code  CiY.  Pro.  §1772.) 

A.  B.,  of ,  being  duly  sworn,  says  that  she  is  the 

plaintiff  in  the  above-entitled  action. 

That  said  action  was  brought  to  obtain  a  divorce  from  the 
defendant  and  a  dissolution  of  the  marriage  between  the  plain- 
tiff and  defendant  [or  state  other  relief  and  note  especially 
§  1772,  as  amended],  and  for  other  relief,  as  will  appear  by  the 
complaint  therein. 

That  upon  the  application  of  the  plaintiff  an  order  was  made 
and    entered   herein    [or  that   a  final  judgment  vms  entered 

herein\^   on   the day   of ,  19—,  a  copy  of 

which  is  hereto  annexed. 

And  deponent  further  says,  that  the  said  defendant  has  not 
complied  with  the  directions  of  said  order  [or  judgment]  in 

that   he   has  failed  to  pay  the  amount   of dollars, 

directed  thereby  to  be  paid,  on  the day  of , 

If) ^  for  the  support  and  maintenance  of  the  plaintiff  [or  state 

other  violation  of  the  order  or  judgment],  altliough  a  copy  of 
said  order  [or  judgment],  certijied  by  the  clerk  of 

lOr  frame  statement  In  accordance  with  L.  1904,  c.  318,  am'd'g  Code 
Civ.  Pro.  §  1772. 
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county,  was  duly   served   upon  the  said   defendant,  on   the 

day  of ,  19 — ,  and  that  demand  was  made 

ujion  the  said  defendant  for  the  said  pa^'ment,  and  that  E.  F., 
who  sarved  said  order  and  made  said  demand,  showed  said  de- 
fendant Ids  authority  to  make  said  demand  [stating  in  'what 
manner  authoriti/  was  shown],  as  will  appear  by  the  affidavit 
of  said  E.  F.,  hereto  annexed. 

That  the  defendant  is  the  owner  of  both  real  and  personal 

property,  the  value  of  which  is  about dollars. 

A.  B. 


Form  IVo.  913. 

Order    Sequestrating    Property  of   Defendant    and   Appointing 

Receiver. 

(Code  Civ.  Pro.  §1772.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  with  proof  of  due  service  thereof,  and  of  notice  of  this 
motion,  upon  the  [defendant's  attorney]  herein,  and  it  appear- 
ing that  said  defendant  lias  failed  to  comply  with  the  directions 

of  the  judgment  [or  order]  entered  herein  on  the 

day  of ,  19 — ,  and  to  [state  in  what  manner  he  has 

failed  to  comply  with  such  direction's],  and  on  I'eading  [name 
any  opposing  papers']  : 

Now,  on  motion  of  F.  G.,  for  the  plaintiff,  after  hearing 
G.  H.,  for  the  defendant,  [or  no  one  appearing  to  oppose]  ; 

It  is  hereby  ordered,  that  T.  R.,  of ,  be  and  he  is 

hereby  appointed  receiver  of  the  personal  property  of  the 
defendant,  C.  D.,  and  of  the  rents  and  profits  of  the  real  estate 
of  said  defendant,  which  are  hereby  sequestered,  pursuant  to 
the  provisions  of  section  1773  of  the  Code  of  Civil  Procedure, 
upon  the  said  receiver's  executing,  acknowledging  and  filing, 
with  the  clerk  of  this  court,  a  bond  in  the  form  required  by 

law,  to  the  people  of  this  State,  in  the  penalty  of 

dollars,  with  two  sufficient  sureties,  to  be  approved  as  to  its 
form  and  manner  of  execution  by  [a]  judge  of  this  court. 

And  it  is  further  ordered,  that  said  receiver  take  the  said 
rents  and  profits,  and  other  property  so  sequestered,  and  apply 
them,  from  time  to  time,  to  the  pa3'ment  of  any  of  the  sums 
of  money  hereinbefore  specified,  under  the  direction  of  this 
court,  as  justice  may  require. 

[Add  injunction  against  defendant,  to  prevent  him  from  dis- 
posing of  his  property^ 
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And  that  the  said  defendant  pay  to  the  plaintiff 

dollars,  costs  of  this  motion. 

Enter,  etc.  

Form  ]Vo.  914. 
Order  to  Show  Cause  why  the  Defendant  Should  Not  be  Punished 
for  his  Failure  to  Make  the  Payment. 
(Code  Civ.  Pro.  §  1773.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  and  on  motion  of  M.  N.,  attorney  for  the  plaintiff : 

It  is  hereby  ordered  that  the  defendant,  C.  E.,  show  cause 

at   a Terra   of  the Court,   to   be   held  at 

,  on  the day  of ,  19 — ,  at  the  open- 
ing of  the  court,  or  as  soon  as  counsel  can  be  heard,  why  he 
should  not  be  punished  for  his  failure  to  make  the  payment 
mentioned  in  the  said  affidavit. 

That  a  copy  of  this  order,  and  of  said  affidavit,  be  served 

upon  the  said  defendant,  personally,  on  or  before  the 

day  of ,  19 — . 

Aet.  IY.  entering  judgment. 

FORMS. 

NO.  PAGE. 

917.  Interlocutory  decree   of  divorce 1618. 

918.  Notice  of  motion  for  final  decree  of  divorce 1619. 

919.  Affidavit  of  attoraey  on  motion  for  final  decree 1620. 

920.  Certificate  of  county  clerk  on  motion  for  same 1621. 

921.  Final  decree  of  divorce 1621. 

922.  Kecital  in  judgment  dissolving  marriage  after  jury  trial  of  spe- 

cial  issue 1623. 

923.  Petition  to  amend  decree  of  divorce  so  that  the  defendant  may 

marry    again 1623. 

924.  Affidavit  in  support  of  preceding  petition 1624. 

92.5.     Order  amending  a  decree  of  divorce  so  that  the  defendant  may 

marry   again 1624. 

926.  Petition  by  parties  to  action  for  separation  for  revocation  of 

judgment 162.5. 

927.  Order  revoking  judgment  of  separation  pursuant  to  joint  ap- 

plication of  the  parties 1626. 

928.  Recitals  in  judgment  in  action  for  separation 1626. 

929     Interlocutory  decree  annulling  a  marriage  for  non-age  of  the 

wife 1627. 

930.  Notice  of  application  for  final  decree  annulling  marriage 1628. 

931.  Affidavit  of  attorney  in  support  of  motion  for  same 1628. 

932.  Certificate  of  county  clerk  in  support  of  motion  for  same.  .  .  1629. 

933.  P'inal  decree  annulling  marriage  for  non-age  of  the  wife 1629. 
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1.  Code  provisions  applicable. — The  Code  regulations  re- 
garding judgments  in  matrimonial  actions  are  found  in  §  llli. 
This  section  was  amended  by  Z.  1902,  c.  364 ;  Z.  1903,  c.  488 ; 
and  L.  1905,  o.  537.  It  contains  the  procedure  with  reference 
to  the  interlocutory,  and  the  final,  decree. 

2.  On  referee's  report. — A  judgment  cannot  be  entered  as 
of  course  upon  the  referee's  report,  but  it  is  the  duty  of  the 
court  to  examine  the  evidence  and  all  proceedings  before  the 
referee  not  only  for  the  purpose  of  satisfying  itself  that  there 
has  been  no  collusion,  but  also  to  determine  whether  upon  the 
whole  case  it  is  proper  that  a  divorce  should  be  granted. 
Goldner  v.  Goldner,  49  App.  Div.  395 ;  63  Supp.  431 ;  Goldie 
V.  Goldie,  39  Misc.  389  ;  79  Supp.  357. 

3.  Short  form  of  decision in  an  annulment  action,  where 

the  judge  signed  a  decision  in  the  form  known  as  the  short 
form,  the  appellate  court,  although  deeming  the  action  main- 
tainable, reversed  the  judgment,  because  of  this  technical  de- 
fect, and  remitted  the  case  to  the  trial  judge  to  make  and  file 
a  decision  in  accordance  with  Code  Civ.  Pro.  §  1022.  Wander 
V.   Wander,  111  App.  Div.  189;  97  Supp.  586. 

4.  Interlocutory  decree. — Notice. — After  a  trial  of  certain 
issues  by  a  jury,  after  which  the  case  is  placed  on  the  special 
term  calendar  and  the  defendant  defaults  in  appearing,  inter- 
locutory judgment  cannot  be  entered  except  on  notice  to  the  de- 
fendant.    Boiler  V.  Boiler,  96  App.  Div.  163 ;  89  Supp.  200. 

The  three  months'  period  begins  running  from  the  date  of 
the  interlocutory  judgment,  not  that  of  the  filing  of  the  ref- 
eree's report.  Gibson  v.  Gibson,  40  Misc.  103  ;  81  Supp.  343. 
It  must  be  actually  filed  three  months ;  merely  signing  by 
the  clerk  is  insufficient.  Rothstein  v.  Eothstein,  40  Misc.  101 ; 
81  Supp.  342. 

Filing  nunc  pro  tunc. — An  application  by  a  plaintiff  for 
an  order,  directing  the  filing  nunc  pro  tunc  of  an  interloc- 
utory decree  of  divorce  on  the  ground  that  the  decree  had 
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been  left  with  the  deputy  clerk  of  that  part  of  the  court  in 
which  the  action  was  tried,  was  refused,  for  the  court  said 
that  the  purpose  of  the  three  months'  period  was  to  give  the 
opposing  party  ample  opportunity  for  access  to  the  decision. 
Townsend  v.  Townsend,  50  Misc.  2Y7 ;  100  Supp.  464.  An 
order  directing  the  tiling  nunc  pro  tuno  is  void.  (Bischoff,  J., 
N.  Y.  Spl.  T.)  Schwartz  v.  Schwartz,  N.  Y.  Law  J.,  Sept.  22, 
1906. 

5.  Final  decree.^ — Entry  as  of  course. — An  interlocutory 
judgment  in  a  divorce  action  may  contain  the  special  directions 
as  required  by  Rule  76,  Gen.  Rules  of  Prac,  for  the  entry  of 
the  final  judgment,  and,  when  it  contains  such  directions,  they 
are  sufficient  authority  for  the  clerk  to  enter  as  of  course  the 
final  judgment,  pursuant  thereto  ;  he  should,  however,  require 
proof  by  affidavit  that  no  order  of  the  court  has  intervened. 
Phillips  V.  Phillips,  45  Misc.  232  ;  92  Supp.  78. 

Entry  upon  application. — If  the  interlocutory  decree  does 
not  contain  such  a  provision  and  an  application  for  final  judg- 
ment is  made  to  the  court,"  proof  of  the  necessary  facts  en- 
titling the  applicant  to  final  decree  must  be  made  to  the  court 
upon  such  application.     Id.. 

Proof  of  filing  of  decision. — The  court  may  not  infer  from 
the  entry  of  an  interlocutory  judgment  of  divorce  that  the  de- 
cision has  been  filed  ;  this  should  be  made  to  appear ;  it  should 
also  be  shown  that  the  interlocutory  judgment  was  entered  at 
least  three  months  prior  to  the  application  for  final  judgment. 
Id. 

6.  Judgment  by  default. — Riegulations  prescribing  certain 

1  "  The  provision  of  Supreme  Court  Rule  76,  wliicli  provides  that :  '  No 
judgment  in  an  action  for  a  divorce  shall  be  entered  except  upon  the 
special  direction  of  the  court,'  is  not  inconsistent  with  tlie  provision  of 
§1774  of  the  Code  of  Civil  Procedure,  which  directs  that:  'After  the 
expiration  of  said  period  of  three  months  final  judgment  shall  be  en- 
tered as  of  course  upon  said  decision  or  report  unless  for  sufficient  cause 
tlie  court  in  the  meantime  shall  have  otherwise  ordered.' "  Phillips  v. 
Phillips,  45  Misc.  232  ;  92  Supp.  78. 
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proof  which  must  be  made  before  judgment  by  default  is  taken 
in  annulment  proceedings  are  found  in  Rvle  Y3,  Qen.  Rules  of 
Prac.  No  judgment  annulling  a  marriage  contract  or  grant- 
ing a  divorce,  or  for  a  separation  or  limited  divorce,  shall  be 
made  of  course  by  the  default  of  the  defendant.  Rule  76, 
Oen.  Rules  of  Prac. 

7.  Judgment  on  pleadings. — In  an  action  brought  by  a 
husband  to  annul  a  marriage  for  duress,  the  wife  moved  at 
Special  Terra  for  final  judgment  upon  the  pleadings,  as  her 
answer  showed  that  an  action  for  a  separation  had  been 
brought  previously,  that  she  was  successful  therein,  and  that 
the  judgment  decreed  that  she  was  the  wife  of  the  present 
plaintiff ;  Held,  that  the  plaintiff  might  move  at  the  trial  to 
dismiss  upon  the  pleadings  as  they  then  should  appear,  but 

'  that  so  far  as  the  Special  Terra  was  concerned,  the  motion  was 
properly  denied.  Durham  v.  Durham,  99  App.  Div.  450 ;  91 
Supp.  295. 

8.  Amending  as  to  support  of  cliildren.^ — A  wife,  subse- 
quent to  a  final  decree  of  absolute  divorce,  moved  to  amend  the 
decree  by  incorporating  therein  a  provision  for  the  support  of 
the  children,  the  custody  of  whom  was  awarded  to  her  ;  Held, 
under  Code  Civ.  Pro.  §  1771,  that  as  no  provision  for  the  sup- 
port of  the  children  was  contained  in  the  final  decree,  the 
court  was  without  authority  to  regulate  the  matter  by  amend- 
ing or  supplementing  the  decree.  Salomon  v.  Salomon,  101 
App.  Div.  588  ;  92  Supp.  184.  The  court  recommends  that 
all  final  decrees  for  divorce  or  separation  should  contain  a 
provision  allowing  a  motion  to  be  made  thereafter  for  an 
amendment  as  to  the  support  and  maintenance  of  children. 
Id. 

9.  Leave  to  defendant  to  remarry.— By  2  R.  S.,  8,  1,  as 

am'd  by  £.  1897,  c.  452,  on  proof  of  the  defendant's  good  con- 
duct for  five  years,  the  decree  may  be  modified  so  as  to  per- 
mit him  or  her  to  marry  again.     Matter  of  William  K.  Yan- 

1  See  Paragraphs  13  et  se?. ;  pp.  1597  et  seq. 
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derlilt,'  N.  Y.  Special  Term,  E".  Y.  Law  J.,  April,  1903  (not 
reported).  Notice  of  motion  need  not  be  given  the  plaintiff. 
Matter  of  Salmon,  Si  Misc.  251;  69  Supp.  215.  The  1897 
amendment  makes  it  no  longer  necessary  to  show  that  the 
complainant  has  remarried. 

10.  Reopening  reference — A  motion  by  a  wife  to  reopen, 
for  furtber  testimony  and  supplemental  findings,  a  reference, 
pursuant  to  which  a  decree  had  been  entered,  was  denied,  the 
motion  being  made  in  connection  with  the  opposition  to  the 
husband's  motion  for  an  order  modifying  the  decree  by  reduc- 
ing the  alimony,  and  there  appearing  no  facts  tending  to  show 
a  change  in  the  fortune,  etc.,  of  the  parties.  Goodsell  v.  Good- 
sell,  46  Misc.  158 ;  93  Supp.  1038 ;  aff'd  107  App.  Div.  625. 

11.  Custody  of  children.''*— That  children  are  in  the  custody 
t)f  the  mother  will  not  relieve  the  father  from  the  obligation 
to  support  them.  Deider  v.  Deisler,  65  App.  Div.  208 ;  72 
Supp.  560.  An  arrangement-which  interferes  with  a  child's 
schooling  should  not  be  made  by  the  court.  Van  Buren  v. 
Van  Buren,  75  App.  Div.  615  ;  78  Supp.  23. 

Moral  qualifications. — Where  the  parties  possess  equal  moral 

1  See  Forms  Nos.  923  ei  seg.,  pp.  1623  et  seq. 

2  See  also  paragraph  5,  p.  1258  ;  and  paragi-aph  12,  p.  1264,  and  note 
thereto. 

A  divorce  decree  awarded  the  child  of  the  marriage  to  the  mother,  with 
the  privilege  to  the  defendant  of  knowing  her  whereabouts  at  all  times, 
and  of  seeing  her  at  all  reasonable  and  proper  hours  ;  the  husband  asked 
leave  to  modify  this  direction  by  providing  for  the  custody  of  the  child 
either  within  the  jurisdiction  of  the  court  or  at  such  other  place  within 
its  jurisdiction  as  would  enable  the  defendant  to  visit  the  child  ;  the  papers 
showed  that  the  wife  had  taken  the  child  to  live  with  her  in  Virginia  ; 
Held,  that  as  the  husband  had  become  a  resident  of  Virginia,  describing 
himself  as  a  resident  of  that  State  in  an  action  there,  the  motion  should  be 
denied.  Newman  v.  Newman,  105  App.  Div.  63  ;  93  Supp.  847.  It  seems 
that  the  court  has  power  to  modify  a  decree  relating  to  the  custody  of 
children,  so  as  to  require  the  wife  to  whom  the  custody  is  given,  to  bring 
the  children  within  the  jurisdiction  of  the  court  or  at  other  convenient 
places  where  the  husband  may  visit  them,  when  the  right  to  visit  is  given 
by  the  decree.    Id. 
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qualifications,  the  children  should  be  given  to  the  parent  to 
whom  they  express  a  desire  to  go.  Israel  v.  Israel,  38  Misc. 
335  ;  77  Supp.  912.  A  divorced  wife  living  with  her  paramour 
should  not  be  permitted  to  visit  her  children.  Woodhouse  v. 
Woodhoitse,  89  App.  Div.  88  ;  85  Supp.  442. 

Stepson. — An  order  awarding  the  custody  of  the  husband's 
son,  the  wife's  stepson,  to  this  child's  grandfather,  is  improper, 
the  grandfather  not  being  a  party  to  the  proceeding,  one  for 
divorce,  and  the  husband  not  having  been  apprised  of  the  ap- 
plication for  the  order.  Wood  v.  Wood,  61  App.  Div.  96 ;  70 
Supp.  72. 

Appeal. — The  discretion  of  the  trial  court  as  to  the  custodv 
of  children  will  usually  not  be  interfered  with  on  appeal.  Os- 
terhoudt  v.  Osterhoudt,  48  App.  Div.  74 ;  62  Supp.  529 ;  app. 
dism'd,  168  N.  Y.  358  ;  People  ex  rel.  Winston  v.  Winston,  65 
App.  Div.  231  ;  72  Supp.  456. 


Form  No.  91 T. 

Interlocutory  Decree  of  Divorce.' 

The  issues  of  fact,  framed  and  settled  by  an  order  of  this 

court,  dated  the day  of ,  19 — ,  having  been 

tried  by  the  Hon.  D.  L.,  a  justice  of  said  court,  and  a  jury,  at 

a  Trial  Terra,  Part  II,  on  the and days  of 

,  19 — ,  and  the  allegations  and  evidence  of  the  plain- 
tiff and  defendant  having  been  heard,  and  the  jury  having 
found  in  favor  of  the  plaintiff,  upon  the  merits  on  all  the  nine 
issues  framed  and  submitted  to  them,  and  the  issues  in  this  ac- 
tion having  been  brought  to  trial  before  the  Hon.  E.  B.  A.,  at 
a  Special  Terra  of  this  court  held  at  Part  IV  thereof  at  the 

County  Court  House,  in  the   Borough  of  ,  City  of 

,  on  the day  of ,  19 — ;  the  plaintiff 

having  appeared  by  H.  W.  B.,  of  counsel;  the  defendant,  N".  S.  B., 
having  appeared  and  answered  by  G.  A.  S. ;  the  co- respondent, 
T.  E.  L.,  having  appeared  and  answered  by  C.  H.  S. ;  the  evi- 
dence of  the  plaintiff  and  defendant,  and  said  T.  E.  L.,  the  co- 
respondent, having  been  heard,  and  after  a  trial  duly  had,  the 
said  E.  B.  A.,  presiding  justice,  having,  after  due  deliberation 
thereon,  rendered  his  decision  in  writing  with  the  findings 
made   thereon,   dated   the  da}'   of  ,  19 — , 

1  From  Boiler  v.  Boiler,  111  App.  Div.  240;  97  Supp.  609. 
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which  decisions  and  findings  were  duly  filed  in  the  office  of  the 

Clerk  of  the  County  of  New  York,  on  the dajj^  of 

,  19 — ,  and  after  hearing  W.  H.  B.,  of  counsel  for  the. 

plaintiff,  in  support  of  this  motion,  and  G.  A.  S.,  of  counsel 
for  defendant,  and  C.  H.  S.,  of  counsel  for  the  co-respondent, 
in  opposition  thereto, 

Now,  on  motion  of  B.  "W.  B.  B.,  attorney  for  the  plaintiff,  it 
is  hereby 

Adjtjdoed  and  decreed  that  the  plaintiff,  W.  N.  B.,  and 
the  defendant,  N.  S.  B.,  be  and  they  hereby  are  divorced,  and 
that  the  marriage  between  the  said  parties  to  this  action  be 
and  the  same  hereby  is  dissolved. 

And  it  is  further  adjudged  and  decreed,  that  the  plaintiff, 
W.  N.  B.,  may  marry  again  during  the  lifetime  of  the  defend- 
ant, N.  S.  B.,  but  that  the  defendant,  N.  S.  B.,  hereby  adjudged 
to  be  guilty  of  adultery,  shall  not  marry  again  until  the  death 
of  the  said  plaintiff. 

And  it  is  further  adjudged  and  decreed  that  the  defendant, 
N.  S.  B.,  is  not  entitled  to  dovrer  in  any  of  the  plaintiff's  real 
property,  nor  to  a  distributive  share  in  his  personal  property. 

And  it  is  further  adjudged  and  decreed  that  the  order  for 
the  payment  of  alimony  by  plaintiff  to  defendant,  duly  entered 

herein"on  the day  of ,19 — ,  be  and  the  same 

is  hereby  vacated,  annuled  and  set  aside. 

And  it  is  further  adjudged  and  decreed  that  this  judgment 
is  and  shall  be  interlocutory  only,  and  that  after  the  expiration 
of  three  months  after  the  entry  of  this  interlocutory  judgment, 
final  judgment  upon  the  terms  above  provided  shall  be  entered 
as  of  course  upon  this  judgment  and  upon  the  verdict  above 
mentioned,  unless  for  sufficient  cause  the  court,  in  the  mean- 
time, shall  have  otherwise  ordered. 

And  it  is  further  adjudged  and  decreed  that  the  plaintiff, 
W.  N.  B.,  recover  of  the  defendant,  N.  S.  B.,  the  sum  of 

Dollars,  costs  and  disbursements,  taxed  by  the  clerk 

of  this  court,  and  that  plaintiff  have  execution  therefor  upon 
the  entry  of  final  judgment  herein. 

Form  No.  918. 

Notice  of  Motion  for  Final  Decree  of  Divorce.* 

Please  take  notice,  that  upon  the  verdict  of  a  jury,  the  de- 
cision of  this  court,  filed  the day  of ,  19— 

{etc.,  naming  all  papers  as  given  in  the  interlocutory  decree, 

1  From  Boiler  v.  Boiler.     See  note  to  preceding  form. 
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Form  No.  917) ;  and  upon  the  certificate  of  the  clerk  of  the 
Count}'  of  New  York,  that  no  order  has  been  entered  in 
this  action  since  entry  of  said  interlocutory  judgment,  except 
(naming  orders) ;  and  upon  the  affidavits  of  the  plaintiff  and 
his  attorney  that  no  application  has  been  made  for  an  order  to 
the  knowledge  of  the  plaintiff  making  this  application  or  his 
attorney,  except  as  above  stated ;  and  upon  the  final  judgment 
proposed  by  the  plaintiff  with  proof  of  due  and  timely  service 
on  all  of  the  defendants  mentioned,  and  on  the  attorneys  for 
the  defendant  and  the  co-respondent,  who  are  the  only  persons 
other  than  the  plaintiff  who  have  appealed  in  this  action,  I 
shall  move  this  court  at  {name  time  and  place)  for  final  judg- 
ment herein  to  the  effect  and  in  the  terms  of  the  proposed 
final  judgment  herein  served  upon  you,  and  for  such  other  and 
further  relief  in  the  premises  as  may  be  just. 


Form  No.  919. 

Affidavit  of  Attorney  on  Motion  for  Final  Decree.^ 
B.  "W".  B.  B.,  being  duly  sworn,  says  :  That  he  is  tlie  attor- 
ney for  the  plaintiff  herein  ;  that  upon  the  verdict  of  a  jury 
and  a  decision  of  the  court,  an  interlocutory  judgment  in 
favor  of  the  plaintiff,  granting  to  him  an  absolute  divorce  from 
the  defendant  herein,  and  dissolving  the  marriage  theretofore 
existing  between  said  plaintiff  and  said  defendant,  was  signed 
by  Mr.  Justice  E.  B.  A.,  and  was  filed  in  the  office  of  the  Clerk 

of  the  County  of  New  York  on  the day  of , 

19 — ,  and  that  no  order  or  direction  of  the  court  in  this  action 
nor  any  application  for  such  order  or  direction  has  since  then 
been  made  to  deponent's  knowledge  except  [supply  these  as 
given  in  f/iial  judgment]  ;  and  that  said  court  has  not  forbid- 
den the  entry  of  final  judgment  herein  except  by  the  order 

entered  on  the day  of ,  19 — ,  which  gave 

leave  to  plaintiff  to  renew ;  that  said  motion  for  final  judg- 
ment was  denied  on  the  ground  that  an  appeal  was  pending 
from  the  interlocutory  judgment ;  said  appeal  has  now  been 
disposed  of  in  favor  of  plaintiff,  and  the  only  reason  that  this 
application  for  final  judgment  was  not  made  within  the  time 
limited  by  statute  was  that  the  plaintiff  was  compelled  by  the 
decision  of  the  court  to  await  the  determination  of  the  appeal 
from  the  interlocutory  judgment. 

1  From  Boiler  v.  Boiler,  111  App.  Div.  240;  97  Supp.  609.     An  affidavit 
of  the  plaintiff  to  the  same  effect  as  this  affidavit  accompanied  it. 
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Form  No,  930. 

Certificate  of  County  Clerk  on  Motion  for  Final  Decree. ' 

The day  of  March,  1906,  I  hereby  certify  that  a 

decision  and  an  interlocutory  judgment  of  divorce  in  favor  of 
the  plaintiflf  in  an  action  brought  in  the  Supreme  Court  by 

W.  N.  B., 

Plaintiff, 

V. 

K  S.  B., 

Defendant, 

was  filed  in  this  office  on  the day  of ; ,  19 — , 

and  that  no  order  has  been  entered  in  this  action  since  the  en- 
try of  the  interlocutory  judgment,  except  {supply  these  from 
judgment). 


Form  No.  931. 

Final  Decree  of  Divorce.' 

The  issue  of  fact,  framed  and  settled  by  an  order  of  this 

court  dated  the day  of ,  19—,  having  been 

duly  tried  before  a  jury,  and  the  verdict  on  the  same  having 
been  in  favor  of  the  plaintiff,  and  the  issues  in  this  action  bav- 
in o-  been  brought  to  trial  at  a  Special  Term,  and  the  court 
havnig  tiled  its  decision  herein,  and  thereupon  an  interlocutory 
judgment  having  been  granted  by  the  court  and  duly  entered 
in  the  office  of  the  Clerk  of  the  County  of  New  York,  on  the 
day  of ,  19 — ;  whereby  it  was  ordered,  ad- 
judged and  decreed  as  therein  set  forth. 

Now  upon  said  interlocutory  judgment  and  the  judgment  roll 
containing  the  same  and  the  certificate  of  the  Clerk  of  the  County 
of  New  York  that  no  order  has  been  entered  in  this  action  since 
the  entry  of  said  interlocutory  judgment  herein,  except  an  order 

filed  herein  on  the day  of ,  19—,  denymg 

the  motion  made  by  the  defendant  for  additional  counsel  fee  ; 
an  order  denying  motion  for  final  judgment  entered  on  the 

day  of ,19 — ,  with   leave    to  renew;    an 

order  entered  on  the day  of ,  19—,  resettling 

case  on  appeal ;  an  order  of  substitution  entered  on  the 

day  of ,  19—;  order  denying  motion  to  compel 

the  County  Clerk  to  certify  the  case  on  appeal,  entered  on  the 
day  of ,  19—;  an  order  directing  thefihng 

1  From  Boiler  v.  Boiler,  111  App.  Div,  240;  97  Supp.  609. 
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in  the  Appellate  Division  of  the  case  on  appeal,  entered  on 

the day  of ,  19 — ;  an  order  of  affirmance  by 

the  Appellate  Division  of  the  interlocutory  judgment  entered 
on  the day  of ,19 — ;  and  judgment  of  af- 
firmance entered  on  the day  of ,  19 — ;  and 

upon  proof  by  the  affidavits  of  the  plaintiff  and  his  attorney 
that  no  application  has  been  made  for  an  order  to  the  knowl- 
edge of  the  plaintiff  making  this  application,  or  his  attorney, 
except  as  above  stated  ;  and  upon  proof  of  service  upon  the 
attorneys  for  the  defendant  and  the  co-respondent,  who  are 
the  only  persons  other  than  the  plaintiff  who  have  appealed 
herein,  with  five  days'  notice  of  application  for  final  judg- 
ment, of  the  above-mentioned  papers  upon  ■which  such  ap- 
plication is  made,  and  a  copy  of  this  pi-oposed  judgment;  and 
upon  motion  of  B.  W.  B.  B.,  the  attorney  for  the  plaintiff,  no 
one  appearing  in  opposition  thereto,  it  is 

Ordered,  adjudged  and  decreed,  that  the  said  interlocutory 

judgment  entered  herein   on  the day    of , 

19 — ,  be  and  the  same  hereby  is  in  all  respects  ratified  and 
confirmed  ;  that  the  marriage  between  the  plaintiff,  W.  N.  B., 
and  the  defendant,  N.  S.  B.,  be  and  the  same  hereby  is  dis- 
solved, and  the  said  parties,  each  and  all  of  them,  is  freed 
f I'om  the  obligation  thereof.     And  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  plaintiff,  ~W.  TST.  B., 
may  marry  again  during  the  lifetime  of  the  defendant,  N.  S.  B., 
but  that  the  defendant,  N".  S.  B.,  should  not  marry  again  until 
the  death  of  the  said  plaintiff,  W.  N.  B. 

Ordered,  adjudged  and  decreed  that  the  defendant,  N.  S.  B., 
is  not  entitled  to  dower  in  any  of  the  plaintiff's  real  property 
or  to  a  distributive  share  in  his  personal  property.  And  it  is 
further 

Ordered,  adjudged  and  decreed,  that  the  order  for  the  pay- 
ment of  alimony  by  the  plaintiff  to  the  defendant  entered  herein 

on  the day  of ,  19 — ,  be  and  the  same  hereby 

is  vacated  and  set  aside,  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  plaintiff,  "W.  N.  B., 

recover  of  the  defendant,  N.  S.  B.,  the  sum  of dollars, 

costs  and  disbursements,  as  retaxed  by  the  clerk  of  this  court, 
since  the  entry  of  the  interlocutory  judgment,  and  that  plain- 
tiff have  execution  therefor. 
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Form  No.  932. 

Kecital  in  Judgment  Dissolving  Iffiarriage  after  Jury  Trial  of 

Special  Issue. 

(Code  Civ.  Pro.  §1757.) 

The  answer  of  the  defendant  in  this  action  having  put  in 
issue  the  allegation  of  adultery  made  by  the  complaint,  and 
the  court  having,  by  its  order,  directed  the  trial,  by  a  jury,  of 
that  issue,  and  the  questions  to  be  tried  having  been  prepared 
and  settled  as  prescribed  in  section  970  of  the  Code  of  Civil 
Procedure,  and  the  jury  impanelled  to  try  said  issue  having, 
found,  by  their  verdict  upon  said  trial,  that  the  said  defendant, 
C.  B.,  has  committed  tlie  several  acts  of  adultery  alleged  in  the 
complaint  [and  the  court  having  tried  the  remaining  issues  of 

fact  in  said  action  (or  the  report  of -,  referee,  appointed 

to  hear  and  determine  the  other  issues  of  fact  in  said  action, 
having  been  duly  made  in  writing  and  filed)],  and  on  motion 
{etc.,  as  in  Form  No.  921). 


Form  No.  933. 

Petition  to  Amend  Decree  of  Divorce  so  that  the  Defendant  may 

Marry  Again.  ^ 

(2  iJ.  S.,  8,  1,  as  am'd  by  L.  1897,  c.  452.) 
Your  petitioner,  W.  K.  V.,  respectfully  shows  to  the  court: 

1.  That  your  petitioner  is  a  citizen  of  the  United  States  and 
of  the  State  of  New  York,  but  now  temporarily  resides  in  the 
City  of ,  France. 

2.  That  on  the day  of. ,  19 — ,  in  an  action 

in  this  court  wherein  A.  E.  Y.  was  plaintiff  and  your  peti- 
tioner was  defendant,  a  final  judgment  was  made  and  entered 
at  a  Special  Terra  of  this  court  held  in  and  for  the  City,  County 
and  State  of  New  York,  and  on  that  day  filed  in  the  office  of 
the  City,  County  and  State  of  New  York,  wherein  and  whereby 
said  plaintift"  was  granted  an  absolute  divorce  from  your  peti- 
tioner, and  it  was  among  other  things  ordered,  adjudged  and 
decreed  that  it  should  not  be  lawful  for  your  petitioner  to 
marry  again  until  the  death  of  said  plaintiff. 

3.  That  your  petitioner  desires  to  marry  again  and  to  con- 
summate such  marriage  in  France  or  England  forthwith,  but 
he  desires  before  the  consummation  of  such  marriage  to  be  re- 
lieved of  the  prohibition  aforesaid. 

4.^  That  your  petitioner  has  so  conducted  himself  since  the 

1  Prom  Matter  of  WilUa7n  K.  Vanderbilt,  N.  Y.  Special  Term,  N.  Y.  Law 
J.,  April,  1903  (not  reported).  .    ,    ,^ 

2  In  case  the  plaintifE  in  the  original  divorce  action  has  remarried,  the 
fact  should  be  stated. 
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entry  of  said  final  judgment  that  he  is  entitled,  under  2  R.  S., 
Chap.  IM,  §  49,  and  the  laws  amendatory  thereof,  to  have  said 
judgment  modified  as  therein  provided,  and  that  more  than 
five  years,  to  wit, years,  have  elapsed  since  said  de- 
cree was  rendered. 

5.  That  no  previous  application  for  an  order  modifying  such 
judgment  in  the  manner  herein  asked  for  has  been  made  by 
the  petitioner. 

Whek'efoee  your  petitioner  prays  that  this  court,  being  the 
Court  in  whicli  said  judgment  of  divorce  was  rendered,  will 
modify  such  judgment  in  that  respect  and  adjudge  your  peti- 
tioner free  to  marry  again. 

And  your  petitioner  will  ever  pray. 

(  Verification  hy  the  attorney  who  deposes  that  all  the  allega- 
tions of  the  petition  are  within  his  personal  knowledge,  and  that 
the  reason  the  verification  is  not  made  iy  the  petitioner  is  that 
the  petitioner  is  not  within  the  County  of  New  Yorh.  The 
verification,  of  coarse,  should  preferably  he  made  hy  the  peti- 
tioner^ 


Form  No.  934. 

Affidavit  in  Support  of  Petition  to  Amend  Decree  of  Divorce  so 
that  the  Defendant  may  Marry  Again.^ 

(2  i?.  S.,  8,  1,  as  am'd  by  L.  1897,  c.  452.) 

C.  M.  D.,  being  duly  sworn,  says :  tiiat  he  has  read  the 
foregoing  petition  of  W.  K.  V.;  that  he  has  been  intimately 
acquainted  with  the  said  V.  for  twenty-five  years,  and  that  his 
conduct  since  the  entry  of  tiie  divorce  referred  to  in  the  said 
petition  has  been  uniformly  good  and  such  as  to  entitle  him  to 
the  relief  asked  for  therein,  and  that  no  grounds  exist  for 
w^ithholding  the  relief  asked  for. 


Form  No.  935. 

Order  Amending  a  Decree  of  Divorce  so  that  the  Defendant  may 
Marry  Again.^ 

(2  R.  S.,  8,  1,  as  am'd  by  L.  1897,  c.  452.) 
On  reading  and  filing  the  petition  of  W.  K.  Y.,  verified  the 
■  day  of ,  19—,  and  the  affidavits  of  C.  M.  D., 


and  E.  Y.  W.  R.,  each  verified  on  the day  of  - 

19 — ;  and  it  appearing  to  the  satisfaction  of  the  court  that  on 

1  Used,  with  an  affidavit  from  another  friend,  but  with  the  same  word- 
ing, in  support  of  the  preceding  petition, 

2  See  note  to  Form  No.  923. 
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the day  of ,  19 — ,  in  an  action  then  pending 

in  this  court  wherein  A.  E.  V.  was  plaintiff,  and  'W.  K.  V., 
the  petitioner  herein,  was  defendant,  a  final  judgment  was 
made  and  entered  in  the  office  of  the  Clerk  of  the  City,  County 
and  State  of  New  York,  wherein  and  whereby  the  said  A.  E.  V. 
was  granted  an  absolute  divorce  from  the  petitioner  herein, 
and  it  was  among  other  things  adjudged  and  decreed  tiiat  it 
should  not  be  lawful  for  the  said  petitioner  to  marry  again 
until  the  death  of  the  said  plaintiff,  and  that  the  said  petitioner 
is  desirous  to  marry  again  and  desires  to  consummate  such 

marriage  in  the  City  of ,  in  the  Kepublic  of  France, 

where  he  is  now  temporarily  residing,  or  in  England;   and 

that  more  than  five  years,  to  wit, 3' ears,  have  elapsed 

since  said  decree  of  divorce  was  rendered,  and  that  the  con- 
duct of  the  defendant  since  the  dissolution  of  said  marriage 
has  been  uniformly  good,  and  that  no  grounds  exist  for  with- 
holding the  relief  provided  in  such  case  by  law. 

Now,  on  motion  of  H.  B.  A.,  attorney  for  the  petitioner,  it  is 
Oedeeed,  adjudged  and  decreed,  that  such  final  judgment 

of  the day  of ,  19 — ,  be  and   the  same  is 

hereby  modified  in  this  respect,  and  not  otherwise,  in  that  that 
portion  of  such  decree,  wherein  and  whereby  it  is  adjudged 
and  decreed  that  it  shall  not  be  lawful  for.W.  K.  V.  to  marry 
again  until  the  death  of  said  plaintiff,  is  stricken  out  as  of  the 
date  of  this  order,  ai;id  said  W.  K.  V.  shall  be  and  he  is  hereby 
relieved  from  such  prohibition. 
Enter,  etc. 


Form  No.  936. 

Petition  by  Parties  to  Action  for  Separation  for  Revocation  of 

Judgment. 

(Code  Civ.  Pro.  §§  1767.) 

The  petition  of  A.  B.  and  C.  D.  respectfully  shows  to  this 

court,  that  heretofore,  and  on  or  about  the day  of 

^  19 ,  a  final  judgment  was  rendered  in  the  above- 
entitled  action,  a  copy  of  which  is  hereto  annexed,  by  which, 
among  other  things,  your  petitioners,  the  plaintiff  and  defend- 
ant, were  separated  from  bed  and  board  forever. 

That,  since  the  rendition  of  the  said  judgment,  your  peti- 
tioners have  become  reconciled,  and  have  been,  for 

months,  living  together  as  husband  and  wife  [or  state  other 
facts  showing  reconciliation],  and  they  pray  that  this  court 
will  revoke  the  said  judgment,  subject  to  such  regulations  and 
Vol.  n— 48 
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restrictions  as  the  court  may  see  fit  to  impose,  according  to 
the  statute- in  such  case  made  and  provided. 

[  Verification  hy  hoth  parties  as  in  form  for  pleading.] 


Form  No.  931. 

Order  Eevoking  Judgment  of  Separation  Pursuant  to  Joint  Appli- 
cation of  the  Parties. 
(Code  Civ.  Pro.  §  n&J.) 

On  reading  and  filing  the  petition  of  the  parties  to  the 
above-entitled  action,  dated^ ,  19 — ,  by  which  it  ap- 
pears that  since  the  rendition  of  the  judgment,  entered  herein 

on  the — —day  of ,  19 — ,  separating  the  parties 

from  bed  and  board  forever,  the  plaiTitiff  and  defendant  have 
become  reconciled,  and  said  petition  having  been  accompanied, 
with  due  and  satisfactory  evidence  of  their  said  reconciliation  : 

It  is  hereby  ordered,  on  motion  of  E.  F.,  of  counsel  for  said 
plaintiff  and  defendant,  that  the  said  judgment  be  and  the 
same  is  hereby  revoked  [subject  to  the  following  regulations 
and  restrictions  {here  insert  same)]. 


Form  No.  938. 

Recitals  in  Judgment  in  Action  for  Separation. 
(Code  Civ.  Pro.  §  1766.) 

It  is  ordered,  adjudged  and  decreed,  and  this  court,  by  vir- 
tue of  its  power  and  authority  and  of  the  statute  in  such  case 
made  and  provided,  doth  order,  adjudge  and  decree,  that  the 
said  plaintiff  and  defendant  be  and  they  are  hereby  separated 
from  bed  and  board  forever ;  provided,  however,  that  the  said 
parties  may,  at  any  time  hereafter,  by  their  joint  petition, 
apply  to  this  court  to  have  this  judgment  modified  or  dis- 
charged ;  and  that  neither  of  the  said  parties  shall  be  at  liberty 
to  marry  any  other  person  during  the  life  of  the  other  party. 

And  it  is  further  ordered  and  decreed,  that  the  defendant 

pay  to  the  plaintiff  the  sum  of dollars  per  annum 

from  the  date  of  this  judgment,  in  semiannual  payments,  for 
the  support  and  maintenance  of  the  plaintiff  and  the  children 
of  the  marriage  named  in  the  said  complaint,  and  that  he  give 

security  to  the  clerk  of  this  court  in  the  county  of ,  to 

be  approved  by  a  judge  of  this  court,  for  the  payment  thereof. 

And  it  is  further  ordered  and  adjudged,  that  the  said  plain- 
tiff have  the  care,  custody  and  education  of  the  said  children 
of  the  marriage,  until  the  further  order  of  this  court. 

And  it  is  further  ordered  and  adjudged,  that  the  defendant 


PROCEDtTRE    PECULIAR    TO    MATRIMONIAL   ACTIONS.     1627 

Entering  Judgment. 

pay  to  the  said  plaintiff,  or  her  attorney, dollars  as 

the  costs  of  this  suit,  and  that  she  have  execution  therefor. 


Form  No.  939. 

Interlocutory  Decree  Annulling  a  Marriage.  ^    Non-age  of  the  Wife.  ^ 
The  issues  in  this  action  having  been  brought  on  regularly 

for  trial  at  a  Special  Term  of  this  court,  Part thereof,  on 

the da.y  of ,  19 — ,  and  this  cause  having  been 

tried  before  said  court,  and  the  said  court  having  made  and 
filed  its  decision  in  writing,  stating  the  findings  of  fact  and 
the  conclusions  of  lavv,^ 

1  If  the  annulment  is  for  other  cause  than  non-age,  one  or  more  of  the  fol- 
lowing paragraphs  should  be  used  in  this,  and  the  final  decrees,  and  such 
changes  madle  as  will  readily  suggest  themselves: 

In  cane  of  lunacy  or  idiocy,  or  physical  incapacity  :  The  plaintiff  was  a 
lunatic  ( or  idiot,  or  the  defendant  was  physically  incapable  of  entering  into 
the  marriage  state)  at  the  time  of  such  marriage,  and  that  the  parties, 
plaintiff  and  defendant,  are  free  from  the  obligati(ms  of  marriage  with 
each  other. 

In  cases  of  lunacy  or  idiocy,  where  there  are  children  of  the  marriage : 
And  it  is  adjudged  that  E.  B.  and  F.  B.,  the  children  of  said  marriage,  are 
entitled  to  succeed  to  the  real  and  personal  estate  of  the  said  defendant. 

In  case  of  existing  former  marriage  :  A  former  husband  (or  wife)  of  the 
defendant,  to  wit  (name  former  husband  or  wife),  was  living  at  the  com: 
menoement  of  this  action,  and  the  marriage  of  defendant  witli  said  former 
liusband  (or  wife)  was  then  in  force,  and  that  the  parties,  plaintiff  and 
defendant,  are  free  from  the  obligation  of  marriage  with  each  other. 

And  it  is  further  adjudged  and  determined,  that  the  said  subsequent 
marriage,  between  the  plaintiff  and  the  defendant,  was  contracted  by  the 
plaintiff  (and  defendant)  in  good  faith,  and  with  tlie  full  belief  that  said 
former  husband  (or  wife)  w;is  dead  (or  without  any  knowledge  on  the  part 
of  the  plaintiff  of  sucli  former  marriage),  and  that  E.  B.  and  F.  B.,  the 
cliildren  of  said  marriage  between  plaintiff  and  defendant,  are,  for  all  pur- 
poses, the  legitimate  children  of  said  plaintiff,  and  are  entitled  to  succeed, 
as  such,  in  the  same  manner  as  other  legitimate  children  to  the  real  and 
personal  estate  of  said  plaintiff;  and  the  custody  of  said  E.  B.  and  F.  B.  is 
hereby  awarded  to  the  said  plaintiff,  and  that  the  defendant  is  not  entitled 
to  dower  in  the  real  estate  of  the  plaintiff,  no)-  to  any  distributive  share  or 
inteiest  in  his  personal  estate  in  case  of  his  death  intestate. 

In  case  of  force,  duress  or  fraud :  The  consent  of  the  plaintiff  to  said 
marriage  contract  was  obtained  by  force  (or  by  duress,  or  by  fraud),  and 
that  the  parties,  plaintiff  and  defendant,  are  free  from  the  obligations  of 
marriage  with  each  other. 

And  it  is  further  adjudged,  that  the  custody  of  E.  B.  and  F.  B.,  the 
children  of  said  plaintiff  and  defendant,  be  and  is  hereby  awarded  to  the 
plaintiff;  and  that  the  said  defendant  pay  to  the  said  plaintiff  the  sum  of 

dollars  yearly,  in  semiannual  payments,  for  the  education  and 

maintenance  of  said  children,  until  the  said  children  shall  arrive  at  the 
age  of  twenty-one  years,  or  until  tlie  further  order  of  this  court,  and  give 
security  therefor  to  the  clerk  of  this  court,  to  be  approved  by  a  justice  of 
this  court. 

2  From  Wander  v.  Wander,  111  App.  Dlv.  189  ;  97  Supp.  586. 

3  Insert  any  provision  as  to  costs. 
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Now,  on  motion  of  D.  S.,  attorney  for  plaintiff  herein,  it  is 

Oedeeed,  adjudged  and  decreed,  that  unless  the  court  shall 
otherwise  order  in  the  meantime,  there  shall  be  entered  in  this 
action,  three  months  from  the  date  of  filing  hereof,  a  final 
judgment  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  annulment  of  the  marriage  between  the  plaintiff  and 
the  defendant  as  prayed  for  in  the  complaint  in  this  action,  and 
it  is  further^ 

Oedeeed,  adjudged  and  decreed,  that  this  judgment  shall 
be  interlocutory  only. 

{Add  any  provision  for  Umporwry  alimony  pending  entry  of 
final  decree.) 

Entee,  etc. 

Form  No.  930. 

Notice  of  Application  for  Final  Decree  Annulling  Marriage.^ 

Sirs. — Please  take  notice  that  I  will  apply  for  a  final  decree 
in  the  within  entitled  action  and  settle  the  within  proposed 
final  decree  and  the  granting  thereof,  before  the  justice  of 
this  court  sitting  at  a  Special  Term,  Part  I  thereof,  to  be  held 
at  {etc.,  stating  time  and  place). 

Form  IVo.  931. 

Affidavit  of  Attorney  in  Support  of  Motion  for  Final  Decree  Annul- 
ling a  Marriage.' 

D.  S.,  being  duly  sworn,  says :  That  he  is  the  plaintiff's  at- 
torney in  the  above-entitled  action ;  that  a  decision,  findings 
of  fact  and  conclusions  of  law,  and  an  interlocutory  judgment 
annulling  the  marriage  in  favor  of  the  plaintiff  in  the  above- 
entitled  action  were  signed  by  Mr.  Justice  A.  on  the ■ 

day   of ,    19 — ,   and   the day   of , 

19 — ,  respectively,  and  filed  in  the  office  of  the  Clerk  of  the 

County  of  New  York  on  the day  of ,  19 — ; 

that  on  or  about  the day  of ,  19 — ,  the  dc- 

ilf  a  reference  was  had,  use  the  following: 

Upon  reading  and  filing  the  report  of  I.  J.,  referee,  appointed  herein  by 

order  of  this  court,  dated ,  19 —  [and  notice  of  motion  for  confiiraa- 

tion  thereof  and  for  judgment  thereupon,  at  this  term,  with  proof  of  due. 
service  thereof  upon  defendant's  attorney],  and  on  reading  [name  opposing 
papers] : 

It  is  hereby  ordered,  on  motion  of ,  attorney  for  the  plaintiff 

[after  hearing for  tlie  defendant  (or  no  one  appearing  to  oppose)], 

that  the  said  report  be  and  the  same  is  hereby,  in  all  things,  confirmed. 

2  From  Wander- \.  Wander,  111  App.  Div.  189;  97  Supp.  586. 

3 From  Wander  v.  Wander,  111  App.  Div.  189;  97  Supp.  586. 
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fenrlant  herein  filed  his  notice  of  appeal  with  the  Clerk  of  the 

County  of  New  York,  and  on  the day  of , 

19 — ,  served  deponent  with  a  copy  of  the  same ;  that  on  the 

day  of ,  19 — ,  said  defendant  withdrew  his 

said  appeal,  to  which  your  deponent  as  the  plaintiff's  attorney 
consented,  and  which  said  notice  of  withdrawal  was  filed  with 

the  Clerk  of  the  County  of  New  York  on  the day  of 

,  19 — ,  and  served  upon  the  deponent  as  attorney  for 

the  plaintiff,  a  copy  of  which  is  hereunto  annexed ;  and  that 
no  order  or  direction  of  the  court  in  any  way  affecting  said 
judgment  or  application  for  such  order  or  direction  has  since 
then  been  made  to  deponent's  knowledge ;  and  that  said  court 
has  not  forbidden  the  entry  of  final  judgment  herein. 

That  no  appeal  is  now  pending  from  the  interlocutory  judg- 
ment entered  herein  on  the day  of ,  19 — , 

and  that  the  time  to  appeal  therefrom  has  long  since  expired. 

Form  No.  933. 

Certificate  of  County  Clerk  in  Support  of  Motion  for  Final  Decree 
Annulling  a  Marriage.i 

I  hereby  certify  that  a  decision  awarding  an  interlocutory 
judgment  of  annulment  of  marriage  in  favor  of  the  plaintiff, 
in  an  action  brought  in  the  Supreme  Court  of  the  State  of  New 
York,  held  in  the  County  of  New  York,  by  M.  W.,  an  infant, 
by  L.  A.,  her  guardian  ad  litem,  Plaintiff  v.  J.  W.,  defendant, 

was  filed  in  this  office  on  the  — . day ,  19—,  and 

that  no  order  or  direction  of  the  court  in  any  way  affecting 
said  judgment  or  application  for  such  an  order  or  direction  has 
since  then  been  filed  in  this  office. 


Form  No.  933. 

Final  Decree,  Annulling  Marriage.  ^    Plaintiff  Under  Sixteen 

Years.^* 

The  issues  in  this  action  having  been  brought  on  for  trial  at  a 

Special  Term  of  this  court.  Part thereof,  before  Hon.  E. 

B  A.,  Justice  thereof,  on  the day  of ,  19—,  and 

this  cause  having  been  tried  before  said  court,  and  the  court 
having  made  and  filed  its  decision  in  writing,  stating  separately 
the  facts  found  and  the  conclusions  of  law,  and  thereupon  the 
court  having  made  an  interlocutory  decree,  and  said  decree 

1  From  Wander  v.  Wander,  111  App.  Div.  189  ;  97  Supp.  586. 

2  See  Form  No.  929  and  notes  thereto,  if  tlie  cause  for  annullment  is 

"*3  From  Vl'^fv.  War^der,  111  App.  Div.  189  ;  97  Supp.  586. 
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having  been  filed  with  the  Clerk  of  the  County  of  New  York 
on  the day  of ,  19 — ,  in  which  decree  it  was  ad- 
judged "  that  there  shall  be  entered  in  this  action,  three  months 
from  the  date  of  filing  hereof,  a  final  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant  for  the  annulment  of  the 
marriage  between  the  plaintiff  and  the  defendant  as  prayed  for 
in  the  complaint  in  this  action." 

Now,  upon  reading  and  filing  the  certificate  of  the  County 
Clerk  hereto  annexed  and  the  affidavit  of  D.  S.,  attorney  for 
the  plaintiff,  and 

After  hearing  J.  P.  B.,  of  counsel  for  the  plaintiff,  and  B.  & 
L.,  of  counsel  for  defendant,  and 

On  motion  of  D.  S.,  attorney  for  the  plaintiff,  it  is 

Oedebed,  adjudged  and  decreed  that  the  marriage  set  forth 
in  the  complaint  in  this  action  between  M.  W.,  the  plaintiff, 
and  J.  W.,  the  defendant,  be  annulled  and  the  same  is  hereby 
annulled,  and  the  said  parties  are  and  each  of  them  is  free  from 
the  obligation  thereof.  And  it  shall  be  lawful  for  the  parties 
and  each  of  them  to  marry  again  as  though  said  marriage  be- 
tween the  said  plaintiff  and  defendant  had  never  taken  place. 
It  is  further 

Ordered,  adjudged  and  decreed  that  the  said  plaintiff  M.  W. 
may  resume  her  maiden  name  of  M.  A.,  the  same  as  though 
the  marriage  hereby  dissolved  had  never  taken  place. 

Enter,  eto. 

AeT.  y.    MISCELLANEOUS  QUESTIONS  IN  TEIAL  PEOOEDUEE.^ 

1.   Public  a  party. — In  matrimonial  actions  "the  public  is 

1  Evidence. — Circumstantial  evidence  which  is  as  consistent  witii  inno- 
cence as  with  guilt,  is  insufficient  upon  which  to  base  a  judgment  of  di- 
vorce. Roth  V.  Both,  90  App.  Div.  87;  8.5  Supp.  640;  afE'd  without  opin- 
ion, 183  N.  Y.  .520.  But  a  judgment  of  absolute  divorce  may  be  granted 
where  the  evidence  of  the  acts  charged  is  entirely  circumstantial,  if  the 
jury,  under  proper  instruction,  finds  that  the  acts  charged  have  been  com- 
mitted. Id,  Testimony  that  the  witness  had  visited  the  defendant  while 
living  with  a  co-respondent,  but  not  giving  any  dates  as  to  such  visits,  is 
insufficient  upon  which  to  find  a  decree  of  divorce.  Pessolano  v.  Pesso- 
lano,  34  Misc.  16;  69  Supp.  449.  While  the  evidence  of  professional  de- 
tectives should  generally  be  considered  inconclusive,  unless  corroborated, 
the  degree  of  corroboration  required  must  usually  be  sufficient  to  satisfy 
the  conscience  of  the  court  that  the  evidence  of  the  detective  was  true. 
Winston  v.  Winston,  165  N.  T.  553.  A  confession  alone  is  insufficient  un- 
less there  is  sufficient  corroborative  evidence  to  remove  the  siispiciim  of 
collusion.     Fowler  v.  Fowler,  29  Misc.  670;  61  Supp.  109;  Diederichs  v. 
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treated  as  a  party  to  the  controversy,  although,  of  course,  not 
a  party  to  the  record."      Winans  v.  Winans,  124  JST.  Y.  140. 

2.   Interveution  of  co-respondent. — The  Code  regulations 

Diedericfis,  44  Misc.  591;  90  Supp.  131.  A  confession,  however,  is  com- 
petent evidence,  and,  sufficiently  corroborated,  affords  ground  for  a  decree 
of  divorce.  Mersereau  v.  Mersereaii,  49  App.  Div.  647;  63  Supp.  336; 
Steioartv.  Stewart,  51  App.  Div.  629;  65  Supp.  927.  An  admission  of  the 
co-respondent,  not  in  the  presence  of  the  one  against  whom  the  act  is_ 
charged,  should  not  be  received  in  evidence.  Budd  v.  Budd,  55  App.  Div. 
113;  67  Supp.  43.  The  uncorroborated  evidence  of  the  co-respondent  is 
insufficient  upon  which  to  base  a  decree  of  divorce.  Fawcett  v.  Fawcett, 
29  Misc.  673;  61  Supp.  108;  Belling  v.  Belling,  34  Misc.  122;  69  Supp.  479; 
Glaser  v.  Glaser,  36  Misc.  231 ;  73  Supp.  284.  Proof  of  opportunity  alone 
is  not  sufficient  in  divorce.  Conway  v.  Conwatj,  37  Misc.  414;  75  Supp. 
760.  A  defendant  should  be  allowed  to  answer  the  question  whether  or 
not  he  committed  the  acts  charged  against  him.  Goldie  v.  Goldie,  39 
Misc.  389;  79  Supp.  357.  A  wife  should  not  be  permitted  to  testify  con- 
cerning her  husband's  property  and  income,  in  an  action  for  divorce,  as  it 
seems  that  she  can  only  be  examined  as  to  such  matters  specifically  men- 
tioned in  Code  Civ.  Pro.  §  831.  Valentine  v.  Valentine,  87  App.  Div.  156; 
84  Supp.  37.  Where,  in  an  undefended  action  for  the  annuUment  of  mar- 
riage on  the  ground  of  fraud,  there  was  no  evidence  corroborating  the 
plaintiff's  testimony  that  the  defendant,  one  month  after  the  marriage, 
gave  birth  to  a  living  child,  and,  so  far  as  appeared  to  the  contrary,  the 
plaintiff  married  the  defendant  with  full  knowledge  of  her  advanced  state 
of  pregnancy,  the  decree  was  refused.  Bange  v.  Bange,  46  Misc.  196;  94 
Supp.  8.  The  case  was  restored  to  the  calendar  and  the  plaintiff  given  an 
opportunity  to  supply  the  deficiencies  of  his  proofs.  Id.  Evidence  tend- 
ing to  show  acts  committed  prior  to  the  time  specified  in  the  complaint 
is  competent  as  showing  the  inclination  of  the  parties.  Both  v.  Roth,  90 
App.  Div.  87;  85  Supp.  640;  aff'd  without  opinion,  183  N.  Y.  520.  In  an 
action  for  separation  on  the  ground  of  cruelty,  the  defendant  should  be 
allowed  to  prove  extenuating  circumstances,  such  as  constant  discord,  the 
plaintiff's  neglect  of  her  children,  and  her  failure  in  many  respects  as  a 
housekeeper  and  wife.  Powers  v.  Powers,  84  App.  Div.  588 ;  82  Supp.  1022. 
In  an  action  for  separation,  based  upon  abandonment,  a  husband  con- 
tended that,  as  his  wife  asked  him  if  he  were  going  away,  and,  upon  his 
saying  "  yes,"  asked  him  for  support,  this  indicated  that  she  consented  to 
the  abandonment;  Held,  that  it  did  not  constitute  consent.  Curtin  v.  Cur- 
tin,  111  App.  Div.  447;  97  Supp.  771.  A  wife  was  held  not  to  have  volun- 
tarily left  her  husband  and  without  cause  refused  to  live  with  him,  where 
he  merely  told  her  to  corae  back  "if  she  wished."  People  ex  rel.  Elder 
V.  Elder,  98  App.  Div.  244  ;  90  Supp.  703. 
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with  reference  to  co-respondents  are  found  in  Code  Civ.  Pro. 
§  1Y57.  An  unmarried  woman,  a  co-respondent,  has  a  right 
to  a  jury  trial  as  to  the  issues  affecting  her.  Rixa  v.  Rixa, 
35  Misc.  227 ;  71  Supp.  815. 

When  co-respondent  allowed  to  intervene;  effect  on  prior  pro- 
ceedings.— While  the  court  has  power  to  set  aside  proceedings 
taken  before  a  co-respondent  intervenes,  under  Oode  Civ.  Pro. 
§  1757,  subd.  2,  when  the  co-respondent  had  notice  of  the  prior 
•  proceedings  and  appeared  as  a  witness  at  the  trial,  it  was  held 
that  it  was  proper  to  allow  him  to  contest  only  the  proceed- 
ings taken  after  he  intervened.  Boiler  v.  Boiler,^  111  App. 
Div.  2i0 ;  97  Supp.  609.  It  seems  that  the  statute  does  not 
provide  for  an  answer  by  a  co-respondent.     Id. 

3.  Jury  trial. — A  jury  trial  in  an  action  for  divorce  is  a 
matter  of  right,  and  the  verdict  is  binding  upon  the  court. 
Fries  v.  Fries,  34  Misc.  478  ;  70  Supp.  295.  In  an  action  for 
separation  it  is  not  an  absolute  right,  although  the  validity  of 
the  marriage  is  involved.  Packard  v.  Packard,  88  App.  Div. 
339 ;  84  Supp.  1090.  The  court  may  on  its  own  motion  grant 
a  jury  trial  in  a  divorce  action  where  a  woman  co-respondent 
intervenes  and  denies  the  charges  under  oath.  Rixa  v.  Rixa, 
35  Misc.  227 ;  71  Supp.  815.  The  verdict  of  a  jury  in  a  divorce 
action  is  not  advisory  merely,  but  conclusive  unless  set  aside. 
Lusk  V.  Lusk,  31  Misc.  312  ;  65  Supp.  401.  A  motion  to  set 
aside  a  verdict  of  a  jury  in  a  divorce  action  is  to  be  decided 
upon  the  same  rules  as  apply  to  a  motion  for  a  new  trial  in  an 

1  The  opinion  says :  "  To  sustain  tlie  contention  of  the  co-respondent  it 
would  be  necessary  to  hold  that,  by  allowing  him  to  appear  and  defend, 
all  of  the  prior  proceedings  in  the  action  after  che  service  of  the  pleadings 
were  vacated,  notwithstanding  the  fact  that  the  principal  defendant — the 
only  person  against  wliom  there  could  be  a  judgment — had  been  found 
guilty  of  the  charges  made  against  her  after  a  trial  in  which  she  had  duly 
appeared  and  defended.  If  there  had  been  a  sufficient  number  of  co-re- 
spondents, and  each  one  should  time  his  appearance  in  the  action  so  as  to 
come  in  just  before  final  judgment  was  entered,  a  number  of  trials  could 
be  had,  only  limited  by  the  number  of  co-respondents — a  proceeding 
which  certainly  was  not  contemplated  when  this  act  was  passed.  The 
Code  contemplates  but  one  trial  of  an  action."     Id,. 
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action  at  law.  Fries  v.  Fries,  34  Misc.  478 ;  70  Supp.  295. 
And  the  court  should  not  set  aside  the  verdict  except  in  a 
clear  case.  BonneWy  v.  Donnelly,  50  App.  Div.  4-53 ;  64 
Supp.  83.  The  cost  of  procuring  minutes  of  a  trial  which  re- 
sulted in  a  disagreement  of  the  jury  is  not  a  taxable  disburse- 
ment. HerrmaTvn,  v.  Il6rrmann,  88  App.  Div.  70  ;  84  Supp. 
736. 

4.  Condonation  can  only  be  shown  by  proving  that  the 
party  alleged  to  have  condoned  had  some  accurate  knowledge 
of  the  offense.  Harris  v.  Harris,  83  App.  Div.  123 ;  82 
Supp.  568. 

5.  Collusion. — A  settlement  of  financial  transactions  be- 
tween the  husband  and  wife  is  not  a  badge  of  fraud  to  indicate 
collusion.  Doeme  v.  Doeme,  96  App.  Div.  284 ;  89  Supp.  215. 
Interposing  an  unverified  answer,  failure  to  offer  testimony  on 
behalf  of  defendant,  neglect  to  cross-examine  plaintiff's  wit- 
ness and  entering  into  a  stipulation  for  alimony,  may  justify  a 
refusal  by  the  court  to  confirm  a  referee's  report  in  favor 
of  the  plaintiff,  on  the  ground  that  the  action  is  collusive. 
Galloway  v.  Galloway,  92  App.  Div.  300 ;  86  Supp.  1078. 

6.  Yoid  agreement. — In  a  separation  action,  the  plaintiff 
alleged  neglect  of  her  husband  to  provide ;  his  defense  was  an 
antenuptial  agreement  by  which  the  wife,  in  consideration  of 
the  husband  marrying  her,  agreed  to  release  him  from  all 
claims  for  support,  etc. ;  Held,  an  insufficient  defense  as  the 
ao-reement  was  contrary  to  public  policy.  Dennison  v.  Den- 
nison,  52  Misc.  37  ;  102  Supp.  621. 

7.  Cannot  impeach  own  decree. — A  wife  cannot  impeach  a 
decree  which  she  has  secured  in  the  courts  of  another  State, 
on  the  ground  of  non-service  of  the  summons  in  that  State,  in 
an  action  for  dower,  where  her  right  to  a  share  of  her  hus- 
band's estate  depends  upon  establishing  the  invalidity  of  the  ' 
divorce.  Stai^uch  v.  Starbvoh,  173  JST.  Y.  503.  On  appeal 
from  an  order  of  a  New  York  City  magistrate,  adjudging  the 
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defendant  a  disorderly  person  for  failing  to  support  his  wife, 
his  defense  was  that  a  South  Dakota  divorce,  which  enabled 
him  to  marry  the  complainant,  was  void  for  lack  of  jurisdic- 
tion ;  Held,  that  he  could  not  impeach  the  decree  which  ho 
himself  had  obtained.  People  ex  rel.  Shrady  v.  Shrady,  47 
Misc.  333  ;  95  Supp.  991. 

8.  Counterclaim. — In  a  separation  action  it  is  improper  for 
the  husband,  the  defendant,  to  plead  as  a  counterclaim  that 
the  marriage  should  be  annulled  for  fraud  and  duress ;  for  the 
jurisdiction  in  such  an  action  is  statutory,  and  Code  Civ.  Pro. 
§  1770,  providing  for  a  defense  by  way  of  counterclaim,  is 
limited  to  an  action  for  divorce  a  vinculo  and  a  mensa  et  thoro. 
Durham  v.  Durham,  99  App.  Div.  450 ;  91  Supp.  295. 

9.  In  an  action  for  a  separation,  the  husband  was  held 
not  guilty  of  abandonment  where  he  had  absented,  himself 
from  his  wife,  but  the  parties  did  not,  at  the  time  of  the 
marriage,  expect  to  have  a  common  home,  and  their  purpose 
was  to  keep  the  marriage  secret.  Dennison  v.  Dennison,  62 
Misc.  37;  102  Supp.  621.  The  improper  conduct  of  a  wife 
may  justify  the  husband  in  separating  from  his  wife  and  thus 
defeat  an  action  by  the  wife  for  separation  upon  the  ground  of 
abandonment,  even  though  the  evidence  produced  hy  the  hus- 
band is  insufficient  to  entitle  him  to  an  absolute  divorce. 
Deisler  v.  Deisler,  59  App.  Div.  207;  69  Supp.  326. 

10.  An  action  for  annulment  will  lie,  brought  by  the 
wife,  on  the  ground  that  the  marriage  took  place  before  she 
arrived  at  the  age  of  legal  consent,  despite  the  fact  that  the 
marriage  took  place  with  the  consent  of  her  family.  Wander 
V.  Wander,  111  App.  Div.  189 ;  97  Supp.  586. 
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935.  AfSdavit  on  motion  to  interplead  claimant  as  defendant.     Gen- 

eral form 1654. 

936.  Same;  real  estate  brokerage  fee  claimed  by  two  brokers 1655. 

937.  Same;  insurance  company  admitting  liability  for  loss  having 

two   claimants 1656. 

938.  Notice  of  motion  for  interpleader 1659. 

939.  Order  to  sbo;w  cause  why  interpleader  should  not  be  granted . .  1660. 

940.  Order  of  interpleader;  general  form 1660. 

941.  Same;  real  estate  brokerage  fee  claimed  by  two  brokers 1661. 

942.  Injunction  order  in  action  of  interpleader 1663. 

1.  In  general. — Interpleader  is  a  convenient  and  an  equi- 
table method  of  determining  a  controversy  existing  among  a 
number  of  persons  where  one  holds  the  money  or  property  in 
dispute  and  two  or  more  others  claim  title  or  the  right  of 
possession  thereto.  Formerly  this  could  only  be  accomplished 
by  an  equitable  suit  of  interpleader  in  which  the  person  in 
possession  of  the  mone}'  or  property  made  all  persons  claiming 
the  property  defendants  therein.  The  plaintiff  thereupon  de- 
posited the  money  or  property  in  the  custody  of  the  court  and 
asked  to  be  relieved  of  any  further  liability,  and  that  possession 
thereof  might  be  awarded  to  the  one  who  the  court  might  de- 
cree was  entitled  to  receive  it.  Such  an  action  may  still  be 
brought,  but  under  Code  Civ.  Pro.  %  820,^  a  convenient,  sum- 
mary method  is  supplied  for  interpleader  by  motion  in  certain 

1  See  Chapter  XL,  judgments  and  decrees,  for  form  of  findings 
and  also  final  decree  in  interpleader  action.  Porms  of  complaints  in  ac- 
tions of  interpleader  will  be  found  in  the  volumes  on  pleading. 

2  This  remedy  may  also  be  granted  by  the  Court  of  Claims.     Code  Civ. 
'  Pro.  §281. 
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forms  of  actions  when  one  or  more  of  the-adverse  claimants 
has  actually  brought  an  action  against  the  person  desiring  to 
interplead  another  claimant  in  his  place. 

2.  The  material  allegations  in  a  bill  of  interpleader 

according  to  the  early  decisions  of  the  court  of  errors,  are : 
(1)  That  two  or  more  persons  have  preferred  a  claim  against 
the  complainant.  (2)  That  they  claim  the  same  thing. 
(3)  That  the  complainant  has  no  beneficial  interest  in  the 
thing  claimed,  (i)  That  he  cannot  determine  without  haz- 
ard to  himself  to  which  of  the  defendants  the  thing  belongs. 
Orane  v.  McDonald,  118  N.  Y.  648,  654.  It  was  also  held 
that  the  complainant  should  annex  to  his  bill  an  aflBdavit  that 
there  was  no  collusion  between  him  and  any  of  the  parties,  and 
that  he  should  bring  the  money  or  any  claim  into  court,  so 
that  he  could  not  be  benefited  by  the  delay  in  payment  which 
might  result  from  the  filing  of  his  bill.  This  method  of  pro- 
cedure in  substance  still  prevails.  Crane  v.  McDonald,  118 
N.  Y.  648  ;  Hasberg  v.  Moses,  81  App.  Div.  199 ;  80  Supp. 
867 ;  Atkinson  v.  Manks,  1  Cow.  691. 

Necessity  of  bringing  fund  into  court. — A  complaint  in  an 
action  for  interpleader  is  fatally  defective  on  demurrer,  where 
it  does  not  offer  to  bring  the  amount  in  controversy  into  court. 
Va7i  Zandt  v.  Van  Zandt,  Y  Supp.  706. 

3.  Distinction  between  action  for  interpleader  and  action 
in  the  nature  of  interpleader — "In  strict  actions  of  inter- 
pleader, legal  rights  are  only  enforced,  in  actions  in  the  nature 
of  interpleader  equitable  relief  in  addition  is  sometimes  given, 
and  that  seems  to  be  the  whole  of  the  distinction."  Ifew  Eng- 
land Mut.  L.  Ins.  Co.  V.  Odell,  50  Hun,  279 ;  2  Supp.  873. 

4.  Admitting  smaller  amonnt  than  that  claimed. — It  is 

undoubtedly  the  general  rule  that  to  maintain  an  action  of  in- 
terpleader, the  plaintiff  must  admit  the  amount  claimed  by  the 
defendants.  Jackson  v.  Knickerbocker  Athletic  Club,  49  App. 
Div.  107 ;  62  Supp.  1109.     But  there  are  cases  where  an  action 
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in  the  nature  of  interpleader  has  been  maintained  even  though 
the  plaintiff  did  not  admit  the  full  amount.  Thus,  where  it 
was  alleged  that  the  county  treasurer,  who  was  authorized  to 
issue  notes  for  money  advanced  to  the  county  in  a  certain  sum, 
had  in  fact  issued  notes  for  a  much  larger  sum,  which  notes 
were  held  by  a  large  number  of  people,  many  of  whom  had 
brought  actions  and  the  others  had  threatened  to  do  so,  it  was 
held  that  an  action  could  be  maintained  by  the  county  against 
the  holders  of  all  said  notes,  in  which  the  rights  of  the  various 
parties  could  be  determined,  and  it  could  be  decided  which  of 
the  notes  were  valid.  Saratoga  County  Supervisors  v.  Deyoe^ 
7T  JSr.  Y.  219. 

If  apart  of  the  fund  only  is  claimed  hy  a  third  party  and 
the  defendant  is  allowed  to  interplead  him,  the  balance  over 
the  amount  thus  claimed  should  be  paid  to  the  plaintiff.  Koe- 
nig  V.  JV.  Y.  Life  Ins.  Co.,  14  Civ.  Pro.  E.  269  ;  14  St.  R.  250. 

6.  Cancellation  of  instrument  obtained  by  fraud. — An  ac- 
tion in  the  nature  of  interpleader  may  be  maintained  against 
two  defendants  for  the  surrender  and  cancellation  of  an  instru-, 
ment  which  it  is  alleged  was  obtained  by  fraud,  where  each 
defendant  claims  title  to  the  instrument  in  hostility  to  the  other. 
McHenry  v.  Hazard,  45  IS..  Y.  580. 

6.  One  who  makes  a  bare  claim  that  he  has  a  right  to  set 
aside  an  assignment  of  a  fund,  without  showing  upon  what 
such  alleged  right  is  based,  will  not  be  interpleaded  in  place 
of  the  defendant,  where  the  plaintiff  shows  a  clear  legal  right 

1  In  tliis  case,  the  court  recognized  that  the  action  could  not  be  sustained 
on  the  general  principles  of  interpleader,  and  remarked  in  the  opinion: 
"It  may  be  true,  as  claimed,  that  there  is  no  exact  precedent  to  be  found 
in  the  books,  but  the  case  is  itself  anomalous.  .  .  .  The  case  presents 
the  elements  which  justify  the  interposition  of  a  court  of  equity.  It  may 
not  be  a  case  of  interpleader  strictly,  or  which  meets  all  the  definitions  of 
a  bill  of  peace,  nor  a  case  which  could  be  maintained  solely  as  one  for  the 
cancellation  of  written  instruments,  but  it  combines,  to  a  greater  or  less 
extent,  elements  of  jurisdiction  in  each  of  these  cases,  and  the  action  we 
think  may  be  sustained  without  a  violation  of  principle,  and  without  in- 
terfering witli  the  substantial  rights  of  the  defendants.'.'  Saratoga  County 
Supervuois  v.  Deyoe,  77  N.  Y.  219,  225,  226. 
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to  the  fund.     Kreiser  v.  City  of  New  York,  46  App.  Div.  16; 
61  Supp.  329. 

,  7.  Privity  between  claimants. — The  early  authorities  seem 
to  hold  that  there  could  be  no  interpleader  unless  there  was  a 
privity  between  the  claimants  to  the  fund,  but  this  rule  seems 
to  have  been  greatly  modified  or  entirely  abrogated  both  in 
England  and  this  country,  and  the  rule  now  seems  to  be  that 
if  upon  the  facts  or  the  law  a  reasonable  doubt  exists  as  to  the 
right  of  either  party  to  the  fund  claimed,  which  doubt  the 
party  asking  for  the  interpleader  cannot  resolve  without 
danger  to  himself,  then  a  case  is  made  in  which  interpleader 
should  be  granted.     Crome  v.  McDonald,  118  IST.  Y.  648. 

8.  Titles  derived  from  a  common  source. — An  action  for 
interpleader  can  only  be  maintained  where  the  titles  of  the 
rival  claimants  are  derived  from  a  common  source,'  and  there- 
fore a  vendor  of  real  property  is  not  entitled  to  interplead  two 
claimants  for  commissions  on  the  same  sale,  where  it  does  not 
appear  that  they  both  claim  under  the  same  contract  of  em- 
ployment. McCreery  v.  Inge,  49  App.  Div.  133;  63  Supp. 
158.  To  the  same  effect  is  Olsen  v.  Moran,  50  Misc.  655 ;  99 
Supp.  388. 

9.  Payment  must  be  hazardous. — "  It  must  be  made  to  ap- 
pear ....  that  the  defendant  cannot,  without  hazard,  deter- 
mine to  which  of  the  parties  claimant  it  should  pay  the  moneys," 
the  subject-matter  of  the  action.  .  .  •.  Some  facts  or  circum- 
stances must  be  stated  which  throw  some  doubt  upon  the  right 
of  the  plaintiff  to  recover  the  money  sued  for."  It  is  not  suffi- 
cient to  allege  that  some  claim  is  presented,  "  but  it  is  necessary, 
in  addition,  to  prove  that  such  claim  has  some  reasonable  foun- 
dation or  that  there  is  some  reasonable  doubtas  to  whether 
the  stakeholder  would  be  reasonably  safe  in  the  payment  over 
of  the  money."     Roberts  v.   Van  Home,  21  App.  Div.  369  ;  47 

lit  is  not  necessary,  however,  that  tlieve  should  be  absolute  privity  be- 
tween the  claimants.     Crane  v.  McDonald,  118  N.  Y.  648. 
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Supp.  448 ;  Stevenson  v.  N.  T.  Life  Ins.  Co.,  10  App.  Div. 
233 ;  41  Supp.  964 ;  Nassau  Bank  v.  Yandes,  44  Hun,  55. 
"  No  case  can  be  found  in  the  books  where  a  debtor  has  ever 
sustained  a  bill  to  interplead  his  creditor  and  an  outsider,  a 
mere  stranger,  who  had  no  other  claim  to  assert  than  a  mere 
equity  against  the  creditor  to  reach  the  fund  loaned."  U.  S. 
Trust  Go.  V.  Wiley,  41  Barb.  477;  quoted  with  approval  in 
Hanna  v.  Manufacturers^  Trust  Co.,  104  App.  Div.  90 ;  93 
Supp.  304.  Thus  where  from  the  facts  disclosed  it  appears, 
that  the  defendants  will  incur  no  hazard  in  paying  the  plain- 
tiff, the  motion  for  an  interpleader  should  be  denied.  Michi- 
gan Sav.  £k.  V.  Coij,  Hunt  (&  Co.,  45  Misc.  40 ;  90  Supp.  814 ; 
Chajpuis  V.  Long,  77  App.  Div.  272 ;  78  Supp.  1046 ;  Nassau 
BTc.  v.  Yandes,  44  Hun,  56. 

10.  The  United  States  may  be  interpleaded  as  a  defendant 
if  it  consents  to  be  made  a  party  in  that  manner.  Johnston  v. 
Stimmel,  89  K  Y.  117. 

11.  The  city  of  New  York  may  interplead  one  who  claims 
by  assignment  a  fund  due  on  a  contract  for  public  improve- 
ments ;  and  the  city  is  not  guilty  of  laches  in  applying  for  in- 
terpleader by  not  making  a  motion  therefor  until  after  the  de- 
termination of  an  action  as  to  the  validity  of  an  assignment 
subsequent  in  date  to  that  of  the  claimant  interpleaded.  City 
of  New  York  V.  Cody,  44  Misc.  270 ;  89  Supp.  886. 

12.  Corporate  stock. — A  corporation  may  interplead  two 
persons,  both  of  whom  claim  to  be  entitled  ^o  shares  of  its 
corporate  stock,  and  in  such  a  case  new  stock  should  not  be  is- 
sued to  be  deposited  with  the  court,  but  the  old  stock  in  the 
hands  of  the  parties  should  be  impounded  in  some  manner,  or 
the  party  holding  it  restrained  from  disposing  of  it  pending 
the  action.  American  Press  Assn.  v.  Brantinqham,  57  App. 
Div.  399  ;  68  Supp.  285. 

13.  Taxes The  plaintiff's  farm  being  situated  partly  in 

two  towns,  was  assessed  for  its  full  value  in  both   towns. 
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whereas  it  should  have  been  assessed  in  the  town  in  which  the 
plaintiff  resided  ;  it  was  held  that  he  could  maintain  inter- 
pleader against  the  tax  collectors  of  the  two  towns  to  deter- 
mine which  tax  he  should  pay,  and  have  a  decree  annulling  the 
other.     Dorn  v.  Fox,  61  N.  Y.  264. 

14.  A  contractor  who  has  been  sued  by  a  subcontractor 
for  materials  and  labor  furnished  and  performed  cannot  inter- 
plead a  material  man  who  has  furnished  materials  to  the  sub- 
contractor, as  there  is  no  liability  on  the  part  of  the  original 
contractor  to  such  material  man.  Mosier  v.  Kurchhoff,  51 
Misc.  432 ;  101  Supp.  643. 

15.  A  purchaser  of  a  bill  of  merchandise,  who  has  ac- 
cepted a  draft  for  the  purchase  price,  which  draft  has  been 
transferred  to  a  third  party  without  present  consideration, 
cannot  interplead  the  seller  of  the  goods  who  demands  the 
purchase  price  and  the  holder  of  the  draft  who  has  brought 
an  action  thereon,  as  the  claims  are  not  identical.  Bassett  v. 
LesUe,  123  N.  Y.  396. 

16.  Promissory  note. — Interpleader  is  improper  in  favor  of 
a  person  who  makes  a  bare  claim  to  be  paid  the  amount  of  a 
promissory  note  as  against  one  in  possession  of  the  note  ap- 
parently by  a  good  title.  Allen  v.  Quackenhush,  48  Misc. 
627 ;  96  Supp.  198. 

17.  Attachment  lien. — A  claim  under  an  alleged  lien  of 
attachment,  which  appears  on  the  face  of  the  papers  not  to  be 
a  lien,  is  not  sufficient  to  justify  granting  an  interpleader  as 
against  one  who  appears  to  have  a  valid  title  to  the  property. 
Perldns  v.  Montgomery^  70  Supp.  136. 

18.  A  tenant  of  real  property,  in  an  action  for  rent,  may 
interplead  a  party  claiming  title  as  heir  at  law  of  a  decedent, 
with  one  claiming  title  as  devisee,  under  a  will  as  to  which 
there  is  a  contest.     Schell  v.  Lowe,  75  Hun,  43  ;  26  Supp.  991. 
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19.  Brokers'  commissions. — Two  brokers  claiming  com- 
missions for  leasing  real  property  to  one  tenant,  but  the  claims 
being  different  in  amount,  should  not  be  interpleaded  at  the 
instance  of  the  owner.  Carroll  v.  Demarest,  42  App.  Div.  155 ; 
58  Supp.  1028.  Nor  is  an  owner  of  real  estate  entitled  to  inter- 
plead two  brokers  who  claim  commissions  on  the  sale  of  the 
same  property,  where  they  claim  to  have  been  employed  under 
separate  contracts.  Cohen  v.  Cohen,  35  Misc.  206 ;  71  Supp. 
481.  Where,  however,  there  has  been  an  exchange  of  prop- 
erty, and  two  different  brokers  have  performed  services  in 
bringing  the  same  about,  and  both  claim  the  commission  as 
against  the  owner,  the  court  is  justified  in  granting  an  order 
of  interpleader,  particularly  where  one  claimant  declares  that 
the  plaintiff,  in  the  action  which  has  been  brought,  has  agreed 
that  such  claimant  shall  have  the  commission.  Rasines  v.  Ives, 
85  App.  Div.  483 ;  83  Supp.  228. 

20.  A  defendant  who  claims  a  beneficial  interest  in  a  fund 

cannot  maintain  an  interpleader.  Bracketb  v.  Graves,  30  App. 
Div.  162  ;  51  Supp.  895.  Thus,  a  common  carrier,  claiming  an 
amount  due  for  freight  on  goods  which  are  claimed  by  two 
or  more  persons,  cannot  interplead  such  claimants,  while  insist- 
ing upon  its  claim  for  freight.  Balto.  &  0.  R.  Co.  v.  Arthur, 
90  N.  Y.  234.  The  person  must  be  merely  a  stakeholder  to 
successfully  invoke  the  aid  of  the  court  in  asking  for  inter- 
pleader. Bassett  V.  Leslie^  123  N.  Y.  396 ;  Hanna  v.  Manu- 
facturers'' Trust  Co.,  104  App.  Div.  90 ;  93  Supp.  304.  He 
must  admit  liability  for  the  amount  claimed,  othervrise  his  ap- 
plication for  interpleader  wUl  be  denied.     Balto.  ^  0.  B.  Co. 

1 "  Such  an  action  always  supposes  that  the  plaintiff  is  a  mere  stakeholder 
for  one  or  the  other  of  the  defendants  who  claim  the  stake,  and  the  case 
must  be  such  that  he  can  pay  or  deposit  the  money  or  property  into  court, 
and  be  absolutely  discharged  from  all  liability  to  either  of  the  defendants, 
and  thus  pass  utterly  out  of  the  controversy'leaving  that  to  proceed  be- 
tween the  several  claimants;  and  an  action  of  interpleader  cannot  be  sus- 
tained where,  from  the  complaint  itself,  it  appears  that  one  of  the  claim- 
ants is  clearly  entitled  to  the  debt  or  thing  claimed  to  the  exclusion  of  the 
other."  Bansett  v.  Leslie,  123  N.  Y.  396,  399. 
Vol.  11—49 
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V.  Arthur,  90  K".  Y.  234.  The  defendant  who  denies  the  right 
of  the  plaintiff  to  recover,  places  himself  outside  of  the  inter- 
pleader principle.  Soxtihwark  Nat.  Bh.  v.  Childs,  39  App. 
Div.  560  ;  57  Supp.  789. 

21.  The  party  miist  be  entirely  disinterested  as  between 
the  rival  claimants  when  asking  for  interpleader.  La/wson  v. 
Terminal  Warehouse  Co.,  70  Hun,  281 ;  24  Supp.  281.  Thus, 
one  who  accepts  the  custody  of  goods  for  the  purpose  of  al- 
lowing an  attachment  to  be  levied  thereon,  after  which  levy 
he  holds  the  goods  as  the  receiptor  of  the  sheriff,  cannot 
maintain  interpleader,  as  he  is  not  a  disinterested  party,  stand- 
ing, as  he  does,  in  a  contractual  relation  with  the  sheriff. 
Cromwell  v.  American  L.  db  T.  Co.,  57  Hun,  149 ;  11  Supp. 
144. 

22.  Judgment  debtor. — An  assignee  and  a  judgment  cred- 
itor of  the  defendant's  creditor  may  be  interpleaded.  Drake 
v.  Woodford,  11  Supp.  512.  But  a  judgment  debtor  is  not 
entitled  to  an  order  of  interpleader  as  against  an  assignee  of 
the  judgment  and  a  receiver  of  the  judgment  creditor,  where 
it  does  not  appear  that  the  receiver  has  a  reasonably  valid 
claim  to  the  judgment.  Stock,  Grain  cfe  P  Co.  v.  Haight,  95 
Supp.  71. 

23.  A  surety  upon  an  undertaking  upon  appeal,  who  is 

called  upon  to  pay  the  amount  of  the  bond,  may  interplead 
one  who  claims  under  an  attachment  against  the  judgment 
creditor,  in  an  action  brought  by  the  asssignee  of  the  judg- 
ment. Bacon  v.  American  Surety  Co.,  53  App.  Div.  150 ;  65 
Supp.  738. 

24.  Salary  of  public  official — The  right  to  salary  as  a 
public  official  can  only  be  determined  in  an  action  in  which 
the  right  to  the  office  can  be  contested,  and  such  an  action 
must  be  in  the  name  of  the  people.  City  of  Buffalo  v.  Maclcay, 
15  Hun,  204. 
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36.  Savings  Ibank. — Under  §  115  of  the  Banking  Law, 
providing  that  in  all  cases  against  any  savings  bank  to  re- 
cover for  money  on  deposit  therewith,  where  a  person  not  a 
party  to  an  action  claims  the  fund,  the  court  may  grant  an 
interpleader,  it  is  improper  to  interplead  the  remainder-man  as 
against  one  to  whom  the  possession  of  the  fund  is  specifically 
given  by  the  will  of  a  testator.  Gifford  v.  Oneida  Savings 
Bh.,  99  App.  Div.  25 ;  90  Supp.  693.  While  the  court  has 
discretion  whether  or  not  to  grant  an  order  of  interpleader 
under  this  section  of  the  Banking  Law,  the  discretionary 
power  should  be  used  to  grant  orders  of  interpleader  more 
liberally  under  this  section,  than  where  the  application  is 
made  under  Code  Civ.  Pro.  §  820.  McGuire  v.  Auiurn  Sav. 
BL,  78  App.  Div.  22 ;  79  Supp.  91.  But  merely  showing 
that  another  claim  has  been  made,  without  indicating  the 
foundation  thereof,  is  insufficient  to  warrant  the  granting  of 
an  order  of  interpleader  under  §  115.  Steiner  v.  JSast  Biver 
Sav.  Inst.,  60  App.  Div.  232;  70  Supp.  223.  Nor  should 
claimants  to  a  deposit  be  interpleaded  in  an  action  by  the 
drawee  of  a  draft  upon  'the  bank,  as  the  bank  is  not  liable  to 
the  drawee  before  acceptance  and  there  is  no  necessity  for  in- 
terpleader. Master  v.  Bowery  Sav.  Bh.,  31  Misc.  178 ;  63 
Supp.  964. 

26.  Bank  deposit. — ^Where  one  claimant  has  brought  an 
action  at  law  to  recover  a  bank  deposit,  and  another  has 
brought  an  action  in  equity  to  recover  the  sum  deposited  in  a 
judgment  creditor's  action,  a  motion  for  interpleader  in  the  ac- 
tion at  law  should  be  denied,  to  allow  the  defendant  to  make 
a  similar  motion  in  the  judgment  creditor's  action.  Wells  v. 
Corn  Ex.  Bh.,  43  Misc.  377 ;  87  Supp.  480  ;  see  Helene  v.  Corn 
Ex.  Bk.,  96  App.  Div.  392 ;  89  Supp.  310.  But  a  depositary 
holding  money  in  dispute  between  several  claimants  should  be 
allowed  to  pay  such  money  into  court,  and  the  claimants  may 
be  restrained  from  prosecuting  actions  against  such  depositary 
to  recover  the  same,  in  a  case  where  the  opposing  claims  rest 
upon  doubtful  questions  of  law  and  fact ;  nor  does  the  fact 
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that  the  depositary,  when  sued,  in  a  prior  action,  by  one  of 
the  claimants,  interposed  an  answer  denying  his  right  to  the 
f  and,  without  a  claim  that  it  was  entitled  to  retain  it,  sho"w  an 
interest  in  the  controversy  hostile  to  the  claimant.  Mercan- 
tile Trust  Co.  V.  Calvet-Rogniat,  ^Q  Misc.  16;  93  Supp.  238. 

27.  A  bank  holding  collateral  sold  it,  realizing  a  surplus, 
as  to  which  surplus  there  were  several  claimants,  each  of 
whom  brought  an  action  in  conversion,  and  thereafter  the 
executor  of  the  original  debtor  made  a  claim  to  the  surplus ; 
Held,  that  all  these  claimants  could  not  be  interpleaded,  for 
their  claims  were  not  the  same.  Fulton  BTc.  of  Brooklyn  v. 
Chase,  6  Supp.  126. 

28.  Certificate  of  deposit. — A  trust  company  which  has 
issued  a  certificate  of  deposit,  which  is  transferable,  and  is 
indorsed  over  as  security  for  the  performance  of  a  contract, 
cannot  implead,  as  against  the  holder  of  the  certificate,  one 
who  claims  an  equitable  interest  in  a  portion  thereof,  on  the 
ground  that  the  amount  is  more  than  sufficient  to  fully  reim- 
burse the  person  to  whom  it  was  transferred  as  security. 
Hanna  v.  Manufacturers'  Trust  Co.,  104  App.  Div.  90 ;  93 
Supp.  304. 

29.  Safe  deposit  company. — Where  there  are  several 
claimants  to  the  contents  of  a  safe  deposit  box,  and  the  safe 
deposit  company  cannot  safely  determine  the  rights  of  the 
parties,  interpleader  is  proper.  Mercantile  Safe  Dep.  Co.  v. 
Huntington,  89  Hun,  465 ;  35  Supp.  390.  » 

30.  Life  insurance. — A  life  insurance  company  may  not 
interplead  as  against  one  who  holds  full  title  to  a  policy  of 
life  insurance,  by  assignment,  in  favor  of  one  who  makes  a 
mere  claim  to  the  fund,  without  disclosing  the  facts  on  which 
the  claim  is  founded.  Hinsdale  v.  Banhers'  Life  Ins.  Co.,  72 
App.  Div.  180;  Y6  Supp.  448.  The  claim  of  a  person  who 
declares  that  the  wife  of  the  insured,  under  a  policy  payable 
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to  his  executors  or  administrators,  gave  to  the  claimant  the 
policy,  declaring  that  she  would  no  longer  pay  the  premiums 
and  the  claimant  could  have  it  if  he  wanted  it,  is  insufficient 
to  warrant  the  making  of  an  order  of  interpleader  in  favor  of 
said  claimant,  in  an  action  brought  by  the  administrator  of  the 
insured.  Zateer  v.  Prudential  Ins.  Co.,  64  A  pp.  Div.  423  ;  72 
Supp.  235.  An  executor  cannot  be  substituted  as  a  defendant 
in  place  of  a  life  insurance  company  when  the  right  of  the 
beneficiary  named  in  the  policy  is  clear.  Golden  v.  Metropol- 
itan Life  Ins  Co.,  35  App.  Div.  569;  55  Supp.  143.  Where 
one  of  several  claimants  under  a  policy  demands  that  the  policy 
be  converted  into  cash  for  its  present  value,  and  others  demand 
that  no  amount  be  paid  and  the  policy  be  continued  in  force 
until  the  death  of  the  insured,  and  still  other  claimants  demand 
other  rights,  the  company  cannot  maintain  interpleader,  as  it 
is  evident  the  claimants  do  not  claim  the  same  thing.  Trav- 
elers' /7is.  Co.  v.  Henley,  86  Hun,  524;  33  Supp.  911.  In  an 
action  by  a  beneficiary  named  in  a  life  insurance  policy,  one 
who  as  administrator  makes  a  claim  to  the  amount  due  under 
the  policy  is  not  a  proper  party  defendant,  where  the  company 
resists  payment,  as  in  such  a  case  the  administrator  could  not  be 
interpleaded  as  defendant  in  the  action.  MoCahe  v.  McCabe^ 
67  App.  Div.  589  ;  73  Supp.  852.  After  a  valid  assignment  of 
a  life  policy  originally  payable  to  the  executors  of  the  insured, 
the  company  may  not  interplead  the  executors  as  against  the 
claim  of  such  assignee.  Stevenson  v.  N.  Y.  Life  Ins.  Co.,  10 
App.  Div.  232 ;  41  Supp.  964.  Mere  possession  of  a  life  policy 
does  not  establish  a  claim  as  against  the  beneficiary  named 
therein  which  entitles  the  company  to  interplead  such  posses- 

iln  this  case  the  court  remarked:  "The  insurance  company  doubtless 
would  have  the  right,  if  it  admitted  liability  on  the  policy,  to  apply  for 
leave  to  pay  the  fund  into  court  and  allow  the  parties  to  contest  their 
respective  rights  thereto;  but  here  there  is  no  fund,  and  the  defendant 
has  denied  its  liability  by  refusing  to  pay.  Under  such  circumstances, 
there  would  be  no  basis  for  interpleader,  even  upon  the  motion  of  the 
defendant;  and  the  averment  of  equitable  matter  by  the  plaintiff  cannot 
change  the  action  into  one  of  interpleader  nor  constitute  the  same  an 
equitable  action."     Id. 
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sor  in  an  action  on  the  policy.  Lennon  v.  Metropolitan  Life 
Ins.  Co.,  20  Misc.  403 ;  45  Supp.  1033. 

When  granted.^ — If  the  action  is  brought  against  a  life  in- 
surance company  and  a  rival  claimant  to  the  fund,  the  court 
has  power,  upon  the  company  paying  the  fund  into  court,  to 
discharge  it,  and  continue  the  action  against  the  other  claim- 
ant ;  and  this  power  exists  irrespective  of  Code  Civ.  Pro.  §  820. 
Lane  v.  N.  Y.  Life  Ins.  Co.,  56  Hun,  92 ;  9  Supp.  50.  And 
where  the  company  does  not  deny  liability,  and  a  third  person 
claims  a  right  to  the  fund  by  reason  of  an  assignment,  and  the 
company  has  expressed  a  willingness  to  pay  upon  the  execution 
of  proper  releases  by  all  parties  apparently  interested  in  the 
fund,  one  who  claims  a  right  to  the  fund  by  an  assignment 
may  properly  be  made  a  party  defendant,  where  the  complaint 
avers  facts  which,  if  true,  would  defeat  the  claims  of  the  alleged 
assignee.  Hasherg  v.  Moses,  81  App.  Div.  199 ;  80  Supp.  867. 
Also  under  a  policy  payable  to  the  "  heirs  at  law  "  of  the  in- 
sured, interpleader  is  properly  granted  as  to  one  claiming  to 
be  an  adopted  daughter  of  the  insured,  when  the  action  is 
brought  by  the  decedent's  brothers  as  his  heirs  at  law.  Mer- 
chant V.  Northwestern  Mut.  Life  Ins.  Co.,  57  App.  Div.  375 ; 
68  Supp.  406. 

One  claimant  foreign  executor. — An  insurance  company 
against  ^vhich  several  claims  are  made  for  a  fund  due  under 
a  life  policy  may  maintain  interpleader  against  such  claimants, 
although  one  of  them  is  a  foreign  executor.  Mut.  Life  Ins. 
Co.  v.  Blake,  N.  Y.  Daily  Eeg.,  Dec.  27,  1881. 

The  effect  of  an  interpleader  iy  a  life  insurance  company  is 
to  eliminate  from  the  case  all  question  as  to  the  validity  of  the 
policy  and  of  the  designation  of  the  original  beneficiary.  San- 
gunitto  v.  Goldey,  88  App.  Div.  78 ;  84  Supp.  989. 

31.  A  fire  insurance  company  admits  its  liability  for  the 
amount  of  a  loss  as  adjusted ;  two  separate  actions  have  been 
brought  against  it,  to  recover  the  same  amount ;  the  company 
may  interplead  the  rival  claimants,  although  one  of  the  actions 
was  not  brought  within  the  twelve  months  specified  in  the 
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policy,  within  which  an  action  could  be  brought  thereon,  for 
the  company  may  waive  such  a  defense.  Grell  v.  Globe  cfe 
Rutgers  Fire  Ins.  Co.,  55  App.  Div.  612 ;  67  Supp.  253. 

32.  Fraternal  order Interpleader  should   be  refused  a 

fraternal  order  where  the  adverse  claim  under  a  benefit  certi- 
ficate is  contrary  to  the  constitution  and  rules  of  the  order,  as 
the  association  takes  no  risk  in  paying  according  to  such  con- 
stitution and  rules.  Wertheimer  v.  Independent  Order  F.  8. 
of  J.,  28  App.  Div.  64;  50  Supp.  842.  And  where  upon  proof 
of  a  loss  of  a  benefit  certificate,  the  association  issues  a  new 
certificate,  naming  another  beneficiary,  and  after  the  death  of 
the  insured  the  original  beneficiary  brings  an  action  for  the 
amount  of  the  original  certificate,  the  association  should  not  be 
allowed  to  interplead  the  beneficiaries  under  the  new  certifi- 
cate, but  all  the  claimants  should  be  made  parties  to  the  action. 
Fanning  v.  Supreme  Council  C.  M.  B.  A.,  61  App.  Div.  190 ; 
70  Supp.  437. 

33.  Executor. — Where  upon  the  final  accounting  of  an  ex- 
ecutor a  decree  has  been  made  directing  the  disposition  to  be 
made  by  him  of  a  fund  in  his  hands,  he  is  not  entitled  to  an 
order  of  interpleader,  if  other  persons  make  claims  to  the  fund. 
Baker  v.  Brown,  64  Hun,  627 ;  19  Supp.  258. 

34.  Bond  and  mortgage. — -Where  a  bond  and  mortgage  is 
held  in  the  name  of  a  person  individually  and  another  alleges 
that  it  should  have  been  held  in  such  person's  name  as  ex- 
ecutrix, and  claims  the  same  on  behalf  of  the  estate  of  another, 
the  mortgagor  is  entitled  to  interplead  the  claimants  upon 
pavment  of  the  sum  due  into  court.  Caulkins  v.  Bolton,  31 
Hun,  458  ;  aff'd  98  N.  Y.  511.  But  in  an  action  to  recover  a 
bond  and  mortgage,  or  if  it  could  not  be  delivered,  damages 
for  failure  to  deliver  it,  the  defendant  is  not  entitled  to  an 
order  of  interpleader  upon  showing  that  he  has  delivered  the 
bond  and  mortgage  to  a  third  person,  under  a  claim  that  he 
was  directed  to  do  so  by  the  mortgagee,  but  the  court  in  such 
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a  case  should  make  the  person  to  whom  the  document  has 
been  delivered,  a  party  defendant  in  the  action.  Mason  v. 
Rice,  85  App.  Div.  315 ;  82  Supp.  641. 

35.  Money  had  and  received. — One  who  is  sued  for  money 
had  and  received,  as  to  which  fund  an  adverse  claim  is  made 
by  a  sheriff  under  attachment,  has  a  right  to  interplead  on  mo- 
tion. American  Trust  (&  Sav.  Bk.  v.  Thalheimer,  29  App. 
Div.  170;  51  Supp.  813.  In  such  a  case  the  sheriff  is  a  proper 
party  defendant,  as  he  has  attached  the  fund  and  has  an  in- 
terest in  the  result.  Id.;  Svmomx.  Hearn,  17  Supp.  847;  44 
St.  Eep.  767. 

36.  Conversion. — One  who  has  been  sued  for  conversion 
cannot  interplead  another  person  who  claims  the  property 
itself,  as  one  action  is  for  money  damages  and  the  other  for 
the  recovery  of  personal  property.  Del.,  L.  cfe  W.  R.  Go.  v. 
Corwith,  5  Supp.  792.  Nor  can  an  action  for  interpleader 
with  an  injunction  be  maintained  to  enjoin  the  defendant  in 
the  interpleader  action  from  proceeding  in  an  action  in  the 
Municipal  Court,  JSTew  York  City,  for  conversion,  where  the 
plaintiff  in  the  interpleader  action,  who  is  the  defendant  in  the 
Municipal  Court  action,  alleges  that  the  property  does  not 
belong  to  the  plaintiff  in  the  Municipal  Court  action  ;  such  de- 
fense can  be  urged  in  the  Municipal  Court,  and  if  sustained 
will  relieve  the  defendant  from  liability.  La  Femina  v.  Ar- 
sene,  69  App.  Div.  285  ;  74  Supp.  749. 

37.  Replevin. — An  order  of  interpleader  may  be  allowed 
where  a  third  party  makes  claim,  under  Code  Cm.  Pro.  %  1709, 
to  the  property,  which  has  been  delivered  to  the  plaintiff,  after 
giving  a  bond,  and  the  defendant  makes  no  claim  thereto. 

Wright  Steam,  Engine  Wlcs.  v.  N.  Y.  Kerosene  0.  E.  Co.,  44 
Misc.  580 ;  90  Supp.  130. 

38.  A  bailee  may  relieve  himself  from  the  embarrassment 
of  conflicting  claimants  and  from  the  responsibility  of  deciding 
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between  them,  by  commencing  a  suit  in  the  nature  of  a  bill  for 
interpleader  against  the  different  claimants.  Ball  v.  Liney, 
48  N.  Y.  6 ;  MoKay  v.  Draper,  27  N.  Y.  256. 

39.  Warehouseman. — h.  warehouseman,  who  claims  no 
beneficial  interest  in  the  property  in  his  possession,  may  inter- 
plead rival  claimants  to  the  property  whose  claims  rest  upon  dis- 
puted facts  or  difficult  questions  of  law,  and  the  warehouseman 
cannot  determine  as  between  them  without  danger  to  himself. 
Folhtt  Wool  Co.  V.  Albany  Terminal  Wareliouise  Co.,  61  App. 
Div.  296  ;  70  Supp.  474.  And  a  warehouseman,  wiio  receives 
conflicting  orders  for  the  same  goods,  is  entitled  to  interplead 
the  various  claimants.  Beehe  v.  Meade,  101  App.  Div.  500 ; 
92  Supp.  51.  But  he  should  not  be  permitted  to  substitute  an- 
other as  a  party  defendant  in  an  action  to  recover  goods,  only 
part  of  which  are  still  in  the  warehouseman's  possession,  on 
the  ground  that  another  makes  a  claim  to  the  goods,  but  such 
claimant  should  be  made  a  party  defendant.  Hoffman  House 
V.  Manhattan  Storage  Cq.,  74  App.  Div.  476 ;  77  Supp.  435. 

40.  Pleading ;  alternative  statement  of  facts.— The  fact 
that  a  complaint  states  facts  in  an  alternative  form  does  not 
make  it  bad,  if  any  of  such  averments  would  be  sufficient  upon 
which  to  give  the  relief  asked  for  in  the  complaint.  Hasberg 
V.  Moses,  81  App.  Div.  199  ;  80  Supp.  867  ;  PittsfieJd  National 
BanTi  V.  Tailer,  60  Hun,  130 ;  14  Supp.  557 ;  Zimmerman  v. 
Kinkle,  108  IST.  Y.  282.  Averments  in  this  form  are  not  the 
subject  of  demurrer.  The  remedy,  if  they  are  so  uncertain  as 
to  leave  the  adverse  party  in  the  dark,  in  respect  to  that  with 
which  he  is  charged,  is  by  motion  to  n)ake  the  pleading  more 
definite  and  certain.  Haslerg  v.  Moses,  81  App.  Div.  199  ;  80 
Supp.  867;  Marie  v.  Garrison,  83  N".  Y.  14;  Scheu  v.. if.  Y., 
Lack,  cb  W.  R.  Co.,  12  St.  Eep.  99. 

41.  Interpleader;  action;  procedure. — A  judgment  debtor 
who  brings  an  action  interpleading  several  claimants  to  the 
amount  due  under  the  judgment,  and  deposits  the  amount  in 
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court,  is  entitled  to  proceed  to  judgment  with  the  action,  so 
that  there  will  be  a  record  of  his  judgment  having  been  paid, 
and  it  is  improper  to  dismiss  the  action,  as  to  him,  and  substi- 
tute another  plaintiff,  who  is  one  of  the  claimants  to  the  fund. 
Bowsky  V.  Cosly,  106  App.  Div.  572 ;  94  Supp.  792. 

43.  Evidence ;  interpleader  suit ;  claims  in  answers — If 

each  defendant  in  an  interpleader  suit  olaiuis  the  fund  in  his 
answer,  this  is  suflBcient  evidence  to  entitle  the  plaintiff  to  a 
decree.     Crane  v.  McDonald,  118  N.  Y.  648. 

43.  By  motion. — The  summary  proceeding,  under  Code  Cw. 
Pro.  §  820,  is  a  substitute  for  the  common-law  action  of  inter- 
pleader, and  where  facts  exist  which  would  support  such  an 
action,  the  Code  provision  applies.  Helene  v.  Corn  Ex.  Bk.,  96 
App.  Div.  392 ;  89  Supp.  310.  The  motion  under  Code  Civ. 
Pro.  §  820  is  governed  by  the  same  principles  which  apply  to 
the  old  action  of  interpleaJer.  Hcmna  v.  Manvfacturers' 
Trust  Co.,  104  App.  Div.  90;  93  Supp.  304;  Windecker  v. 
Mutual  Life  Ins.  Co.,  12  App.  Div.  73,  at  p.  80 ;  43  Supp.  358 ; 
Hasberg  v.  Moses,  81  App.  Div.  199 ;  80  Supp.  867 ;  Burritt 
Y.  Press  Publishing  Co.,  19  App.  Div.  609;  46  Supp.  296; 
Stevenson,  v.  JST.  Y.  Life  Ins.  Co.,  10  App.  Div.  233 ;  41  Supp. 
964. 

44.  An  affidavit  on  a  motion  for  interpleader  need  not 
contain  an  allegation  that  the  affiant  is  in  doubt  as  to  which 
one  of  several  claimants  has  a  just  claim,  when  the  facts  form- 
ing the  basis  of  the  motion  for  interpleader  and  which  would 
naturally  create  that  doubt,  are  stated  in  the  affidavit.  Sohell 
V.  Lowe,  75  Hun,  43  ;  26  Supp.  991 ;  Williams  v.  ^t/iia  Life 
Ins.  Co.,  8  St.  Rep.  567 ;  Mars  v.  Albany  Sa/v.  Bk.,  64  Hun, 
424;  19  Supp.  791.  It  is  not  sufficient  that  a  claim  has  been 
presented  against  a  fund  already  claimed  by  another,  but  it  is 
necessary  for  the  moving  party  to  prove  that  the  claim  has 
some  reasonable  foundation  or  that  the  stakeholder  cannot', 
without  hazard,  determine  to  which  of  the  claimants  he  should 
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pay  the  fund.  What  is  required  is  proof  of  some  kind  and 
not  naked  assertions.  Wells  v.  Nat.  City  Bk.,  40  App.  Div. 
498 ;  58  Supp.  125.  Merely  alleging  on  information  and  be- 
lief that  another  party  has  a  claim  ,to  the  fund  as  to  which  the 
defendant  is  sued  is  insuiBcient  as  a  basis  for  interpleader. 
Roberts  v.  Van  Home,  21  App.  Div.  369 ;  47  Supp.  448.  A 
claim  made  by  the  attorney  for  the  claimant,  who  states  that 
the  claimant  has  fully  and  fairly  stated  to  him  the  facts,  upon 
which  he  bases  his  claim,  and  from  these  statements  he  believes 
the  claim  to  be  meritorious,  and  to  be  made  in  good  faith,  and 
without  any  collusion  between  any  party  to  the  action,  is  not 
sufficient  upon  which  to  grant  an  interpleader,  as  such  an  affi- 
davit has  no  probative  force,  notwithstanding  it  may  have 
been  made  in  entire  good  faith.  Wells  v.  Nat.  City  Bh.,  40 
App.  Div.  498  ;  58  Supp.  125.  One  who  may  become  a  claim- 
ant to  a  fund  held  by  the  plaintiff,  but  wjio,  as  yet,  has  not 
made  any  claim  thereto,  cannot  properly  be  interpleaded  with 
other  claimants  to  the  fund.  National  Union  Bh.  v.  Klein- 
wort,  15  App.  Div.  478 ;  44  Supp.  469. 

45.  The  affidavit  of  the  third  person  may  be  received  by 
the  court  on  the  motion.  Chamberlain  v.  Almy,  3  Misc.  555 ; 
23  Supp.  316. 

46.  Entitling  motion. — Where  two  actions  have  actually 
been  begun,  the  motion  for  interpleader  should  be  entitled  in 
both  actions.  See  Carroll  v.  Deinarest,  42  App.  Div.  155  ;  58 
Supp.  1028. 

47.  Notice  of  the  application  must  he  given  to  the  person 
to  be  brought  in. — Roberts  v.  Van  Home,  21  App.  Div.  369 ; 
47  Supp.  448.  And  the  affidavit  served  on  him.  Id.;  Feld- 
mam,  v.  Orand  Lodge,  19  Supp.  73 ;  46  St.  Eep.  122. 

48.  In  action  first  commenced.— When  two  suits  are  be- 
gun the  order  for  interpleader  should  be  made  in  the  action 
first  commenced.  Sickles  v.  Wiimerding,  59  Hun,  375;  13 
Supp.  43. 
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49.  When  made. — Ordinarily  the  application  must  be  made 
before  answer.  TJ.  8.  Land  &  Inv.  Co.  v.  Bussey,  7  Supp.  495. 
But  under  the  Banking  Law  of  1882  it  could  be  made  subse- 
quently. Payson  v.  Bamk  of  Samings,  N.  Y.  Daily  Reg., 
JSTov.  24,  1883.  See  ZahrisUe  v.  W.  T.  Savings  Bamli,  N.  Y. 
Daily  Eeg.,  April  30,  1881. 

60.  After  interpleader  by  motion,  the  action  becomes  one 
in  equity  and  should  be  tried  by  the  court  without  a  jury; 
but  if  the  parties  acquiesce  in  a  trial  by  jury,  the  court  has  no 
power  to  direct  a  verdict,  if  the  evidence  given  raises  a  ques- 
tion of  fact.  Toss  V.  Smith,  87  App.  Div.  395  ;  84  Supp.  471. 
The  procedure  thereafter  is  the  same  as  that  of  any  other 
equitable  action.  Windecker  v.  Mut.  Life  Ins.  Co.,  12  App. 
Div.  73;  43  Supp.  358.  And  neither  party  has  a  right  to  a 
trial  by  jury.     Ol^rk  v.  Mosher,  107  N".  Y.  118. 

51.  Practice;  after  order  of  interpleader. — The  Code 

does  not  prescribe  the  practice  to  be  followed  after  the  entry 
of  an  order  of  interpleader,  and  in  such  a  case,  it  seems,  a 
motion  should  be  made,  under  Code  Cvv.  Pro.  §  544,  for  leave 
to  serve  a  supplemental  complaint,  which  complaint  should 
show  the  facts  preceding  the  making  of  the  order  of  inter- 
pleader, the  substitution  of  the  defendants  in  place  of  the 
original  defendant,  and  the  latter's  discharge  from  liability, 
upon  his  deposit  in  court  of  the  amount  or  the  delivery  of  the 
property  and  compliance  with  all  the  provisions  of  the  order  of 
interpleader.  The  complaint  should  also  demand  judgment  to 
the  effect  that  the  plaintiff  is  entitled  to  the  amount  deposited 
with  costs,  etc.  A  substituted  defendant  has  the  same  time  to 
answer  after  the  service  of  the  supplemental  complaint  that 
he  would  have  had  after  the  service  of  a  summons  and  com- 
plaint on  him  in  an  original  action  in  the  same  court.  Green- 
Uatt  V.  Mendelsohn,  46  Misc.  554 ;  92  Supp.  963.  However, 
where  no  order  had  been  made  granting  leave  to  file  a  supple- 
mental complaint,  but  the  attorney  for  the  substituted  defend- 
ant had  admitted  due  and  timely  service  of  a  copy  of  the  sup- 
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plemental  complaint,  it  was  held  that  the  substituted  defendant 
was  bound  bj'  the  judgment  entered  in  the  action.  Oreenblatt 
V.  Mendelsohn,  46  Misc.  554 ;  92  Supp.  963. 

62.  Supplemental  complaint.— After  an  interpleader  has 
been  allowed  by  motion,  the  plaintiff  should  serve  a  supple- 
mental complaint  which  must  contain  proper  allegations  show- 
ing a  cause  of  action  against  the  new  defendant,  otherwise  the 
complaint  will  be  held  bad  on  demurrer.  Sm/er  v.  Beiriie,  78 
App.  Div.  491 ;  Y9  Supp.  696 ;  Wilson  v.  Lawrence,  8  Hun, 
593.  Ordinarily  a  supplemental  complaint  cannot  be  served 
without  leave  of  the  court.  Oreenhlatt  v.  Mendelsohn,  46 
Misc.  554 ;  92  Supp.  963  ;  Soher  v.  Fargo,  1  Hun,  312 ;  Fleisoh- 
mann  v.  Bennett,  79  N/  Y.  579. 

53.  Making  claimant  defendant,  instead  of  interpleading 
him. — In  some  cases,  on  motion  for  interpleader,  it  has  been 
held  that  while  the  defendant  did  not  have  a  right  to  pay  the 
money  into  court,  and  interplead  the  claimant,  such  defendant 
might  still  have  a  right  to  have  the  claimant  made  a  party  de- 
fendant to  the  action.  Thus,  where  a  depositor  in  a  bank 
brought  an  action  to  recover  the  deposit,  and  a  judgment 
creditor  of  the  depositor  brought  an  action  against  the  bank 
on  the  ground  that  the  deposit  belonged. to  such  judgment 
creditor,  it  was  held  that  the  bank  should  not  be  discharged  by 
depositing  the  same,  without  interest,  in  court,  but  that  the  de- 
positor should  be  made  a  party  defendant  to  the  judgment 
creditor's  action,  so  that  the  bank  should  be  liable  only  for  the 
amount  of  deposit,  with  interest,  to  one  of  the  parties.  Helene 
v.  Corn.  Ex.  Bh,  96  App.  Div.  392 ;  89  Supp.  310. 

54.  The  city  court  of  the  city  of  New  York  has  power  to 
grant  an  order  for  interpleader  under  Code  Civ.  Fro.  §§  820 
and  3347,  notwithstanding  the  action,  after  the  order  is  en- 
tered, becomes  equitable  in  its  nature.  Krugman  v.  Hanover 
Fire  Ins.  Co.,  45  Misc.  346 ;  90  Supp.  448  ;  disapproving  and 
overruling  Wells  v.  Corn  Exchange  BTc.,  43  Misc.  377 ;  87 
Supp.  480. 
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65.  The  municipal  court  of  the  city  of  New  York  has 

power  to  grant  an  order  of  interpleader.  Englander  v.  Fleck^ 
51  Misc.  567 ;  101  Supp.  125. 

66.  Commission  in  action  for  interpleader. — A  commission 

in  an  action  for  interpleader  should  be  limited  to  testimony  on 
the  right  of  the  plaintiff  to  a  decree  of  interpleader  and  should 
not  include  testimony  relating  to  the  controversy  between  the 
defendants.     Kemp  v.  Dickinson,  22  Hun,  593. 

67.  Removal  of  cause  to  U.  S.  court. — An  action  for  in- 
terpleader in  the  State  court  cannot  be  removed  to  the  Federal 
court  on  the  ground  of  diversity  of  citizenship,  unless  there  is 
such  diversity  as  between  the  defendants  as  to  whom  the  real 
controversy  exists.  Repuhlic  Fire  Ins.  Co.  v.  Keogh,  23  Hun, 
644. 


Form  IVo.  935. 

Affidavit  on  Motion  to  Interplead  Claimant  as  Defendant. 

General  Form. 

(CodeCiv.  Pro.  §820.) 

A.  B.,  being  duly  sworn,  says,  that  he  is  the  defendant  in 
the  above-entitled  action ;  that  said  action  has  been  brought, 
and  is  now  pending  in  this  court,  to  recover  [stating  object  of 
action];  that  the  complaint  therein  was  served  upon  him  on 

the day  of ,  19 — ,  and  that  deponent  has  not 

yet  answered  the  said  complaint. 

And  deponent  further  shows,  that  C.  D.,  of ,  who 

is  not  a  party  to  said  action,  makes  a  demand  against  him  for 
the  same  debt  [or  property]  sought  to  be  recovered  in  this  ac- 
tion without  collusion  with  deponent,  that  the  nature  of  the 
respective  claims  to  said  debt  [or  property],  so  far  as  known 
to  this  deponent,  are  as  follows :  [here  set  forth  the  particula/rs']. 

And  deponent  further  says,  that  he  has  no  interest  in  the 
question  to  whom  said  debt  [or  property]  belongs,  and  is  ig- 
norant, except  as  is  above  set  forth,  of  the  grounds  or  merits 
of  the  respective  claims  made  to  said  debt  [or  property],  and 
does  not  know  to  which  of  said  claimants  he  may  safely  pay 
said  debt  [or  deliver  said  property],  and  offers  to  pay  into 
court  the  amount  of  said  debt  [or  to  deliver  the  possession  of 

ilf  two  actions  have  been  begun,  entitle  tlie  proceeding  in  both  actions. 
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said  property,  or  its  value,  to  such  person  as  the  court  may 
direct]. 


Form  No.  936. 

Affidavit  on  motion  for  Interpleader.    Real  Estate  Brokerage 
Fee  Claimed  by  Two  Brokers,  i 

M.  S.  I.,  being  duly  sworn,  says: 

1.  That  she  is  the  defendant  in  the  above  action. 

2.  That  the  complaint  herein  was  served  on  the-— 

day  of ,  last,  and  her  time  to  answer  has  been  ex- 
tended and  will  not  expire  until  the day  of , 

19 — .      That  the  action   is   brought  to  recover  the  sum  of 

dollars,  with  interest  thereon  from  the ■ — ^day 

of ,  19 — ,  as  broker's  commissions  for  effecting  an  ex- 
change of  real  property  formerly  belonging  to  this  deponent, 

known  as  No. Street,  New  York  City,  for  certain 

other  real  property,  to  wit,  Nos.  — ,  —  and Street, 

in  this  city. 

3.  That  negotiations  for  the  said  exchange  w_ere  pending 
for  a  considerable  period,  and  that  various  terms  were  pro- 

Eosed  at  different  times ;  that  the  deponent  finally,  with  the 
nowledge  and  consent  of  the  plaintiff,  engaged  the  firm  of 
L.  J.  P.  &  Co.,  consisting  of  the  copartners,  L.  J.  P.,  D.  L.  P., 
L.  P.,  C.  S.  L.  and  E..  E.  S.,  doing  business  as  real  estate  brok- 
ers, to  act  for  her  in  procuring  said  exchange  of  properties 
(and  that  they  did  so  act),  and  thenceforth  participated  in  the 
negotiations  and  in  the  consummation  of  the  exchange. 

4.  That  the  said  firm  of  L.  J.  P.  &  Co.  have  demanded  of 
the  deponent  the  payment  to  them  of  said  commissions  on  the 
ground  that  they  were  the  procuring  cause  in  effecting  the 
said  exchange  and  that  the  plaintiff  had  assigned  to  them  any 
right  or  claim  he  ever  had  to  said  commissions  or  any  part 
thereof. 

5.  That  the  claims  of  the  plaintiff  and  of  the  said  L.  J.  P. 
&  Co.  have  been  made  Avithout  collusion  of  the  deponent  with 
either  of  them,  and  deponent  has  no  interest  in  the  sum 
claimed,  except  to  pay  the  same  to  the  persons  rightfully  en- 
titled thereto;  that  she  cannot  safely  determine  to  vy^hich  of 
said  claimants  it  should  be  paid,  and  is  ready  and  willing  to 
deposit  the  same  or  to  deliver  the  same  as  the  court  may  di- 
rect upon  being  discharged  from  liability  to  either  claimant. 

iFrom  Basinea  v.  Ives,  85  App.  Div.  483;  83  Supp.  228;  in  which  an 
order  of  interpleader  which  was  granted  was  upheld. 
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6.  That  the  deponent  through  her  attorneys  has  requested 
the  plaintiff  to  consent  to  an  interpleader,  bringing  in  the  said 
firm  of  L.  J.  P.  &  Co.  as  defendants  in  her  place,  but  he  has 
refused. 


Form  No.  937. 

Affidavit  on  Motion  to  Interplead.  Insurance  Company,  Admit- 
ting Liability  for  Loss,  Having  Two  Claimants.^ 

L.  C,  being  duly  sworn,  says,  that  he  is  the  secretary  of 
the  Gr.  &  R.  F.  I.  Co.,  one  of  the  above-named  defendants. 

That  this  action  was  commenced  by  the  service  of  summons 
and  complaint  on  said  defendant  I.  Co. 

That  defendant  before  its  time  to  answer  expired  made  an 
application  to  this  court  for  an  order  directing  that  one  C  H. 
L.  and  one  J.  S.  B.  be  brought  in  and  made  parties  defend- 
ant, and  for  other  relief,  which  application  was  denied,  with 
leave  to  renew  on  further  affidavits,  as  will  more  fully  ap- 
pear by  reference  to  an  order  entered  herein  bearing  date  the 
day  of ,  19—. 

That  at  said  time  this  defendant  had  no  knowledge  or  in- 
formation other  than  that  in  the  above-mentioned  application 
'  set  forth  of  the  names  of  the  claimants  of  the  alleged  debt, 
of  the  assignment  of  the  claim  by  the  said  C.  H.  L.,  and  of 
the  particular  facts  upon  which  the  respective  claimants 
rested  their  demands,  but  since  said  time,  without  any  collu- 
sion whatever  on  the  part  of  this  defendant  with  any  of  the 
said  claimants  or  with  the  said  J.  S.  B.,  by  notice  of  the  said 
assignment  served  upon  this  defendant,  and  by  the  complaint 
in  an  action  commenced  upon  the  claim  and  demand  of  the 
said  J.  S.  B.,  against  this  defendant,  fuller  and  more  accurate 
description  and  additional  facts  have  appeared. 

That  on  or  about  the day  of, 19 — ,  an 

amended  complaint  herein  was  served  on  the  attorneys  for  this 
defendant,  and  its  time  to  plead  to  said  amended  complaint  or 
otherwise  move,  has  been  extended  and  has  not  yet  expired. 

That  this  action  is  brought  against  the  defendant  insurance 
company  for  the  recovery  of  damages  for  the  alleged  refusal  to 
pay  over  to  the  sheriff  of  the  County  of  New  York,  the  amount 
of  an  alleged  claim  upon  a  contract  of  insurance  in  Policy 

No. ,  of  the  G.  F.  I.  Co.  for  the  amount  adjusted,  of  a 

loss  under  the  said  policy  of  insurance  by  fire  of dol- 

iFrom  Grell  v.  Globe  &  Rutgers  Fire  Ins.  Co.,  55  App.  Div.  612  ;  67 
Supp.  253  ;  in  which  interpleader  was  granted. 
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lars,  which  said  loss  occurred  on  or  about  the day  of 

19 — ,  and  thereafter  such  proceedings  were  taken  by 

the  insured,  the  said  C.  H.  L.,  that  on  or  about  the 

day  of ,  19 — ,  the  loss  under  the  said  policy  was,  as 

aforesaid,  adjusted,  settled,  determined  and  fixed  at  the  said 

sum  of dollars,  the  amount  then  payable  to  the  said 

0.  H.  L.,  the  said  sheriff  claiming  the  proceeds  of  the  claim  and 

demand  for  the  said dollars,  the  said  amount  of  the 

adjusted  loss  under  the  said  policy,  under  alleged  warrants  of 
attachment  against  the  property  of  the  said  L.,  and  by  said 
amended  complaint  the  plaintiffs  demanded  judgment  against 
the  defendant  insurance  company,  that  it  pay  to  the  plaintiff, 

W.  F.  G-.,  as  sheriff  aforesaid,  the  sum  of dollars,  in 

satisfaction  of  the  judgment  in  said  attachment  action  against 
the  said  C.  H.  L.,  and  that  the  alleged  demand  and  claim  of 
the  defendant,  the  W.  "W.  "W.,  under  another  and  farther  at- 
tachment, be  adjudged  subsequent  to  the  lien  of  the  plaintiff, 

H.  A.  L.,  upon  the  said  fund,  to  wit,  the  said dollars, 

which,  as  aforesaid,  is  the  said  amount  of  the  said  adjusted  loss 
under  the  said  policy  before  mentioned,  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  proper  with  the  costs 
of  the  action,  and  as  will  more  fully  and  at  large  appear  by 
the  amended  complaint  herein. 

That  on  or  about  the day  of ,  19 — ,  the 

said  C.  H.  L.  presented  to  the  insurance  company  proofs  of 
loss  by  fire  under  the  aforesaid  contract,  the  policy  before  men- 
tioned, and  said  loss  was  adjusted,  and  on  or  about  the 

day  of ,  19 — ,  at  the  said  sum  of dollars,  pay- 
able in — days  according  to  the  terms  of  the  policy,  and 

the  said  amount  of  the  said  adjusted  loss  is  the  only  claim  and 
demand  that  was  in  the  name  of,  or  in  the  interest  of,  and  owned 
by,  the  said  C.  H.  L.  against  the  said  insurance  company  or 
the  defendant. 

That  before  the  expiration  of  the  time  of  payment  of  the 
said  amount,  the  said days,  the  said  insurance  com- 
pany was  served  with  warrants  of  attachment  in  actions  begun 
against  the  said  C.  li.  L.  by  the  plaintiff,  H.  A.  L.,  and  by  the 
codefendant  herein,  the  W.  W.  W.,  respectively ;  that  the  said 
attachments  were  in  actions  commenced  on  the  part  of  the 

plaintiff  herein,  on  or  about  the day  of , 

19^,  on  which  it  is  alleged  judgment  was  obtained  for  the 

sum  of dollars,   on   or   about   the day  of 

,  19 — ,  and  the  action  of  the  W.  W.  W.  against  the 

said  0.  H.  L.,  before  mentioned,  was,  as  defendant  is  informed 

Vol.  11—50 
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and  believes,  commenced  on  or  about  the < day  of 

,  19 — ,  as  by  the  complaint  in  said  action  more  fully 

will  appear. 

That  on  or  about ,  19 — ,  the  defendant  insurance 

company  was  served  with  a  written  notice  of  a  claim  to  the 

said  fund  of dollars,  by  one  J.  S.  B.  of , 

N.  Y.,  under  an  alleged  written  assignment  to  him  by  the  said 
C.  H.  L.  of  the  said  amount  of  the  said  adjusted  loss,  and  of 

the  said dollars,  on  or  about  the day  of 

,  19 — ,  which  assignment  is  alleged  to  have  been  for 

a  good  and  valuable  consideration,  and  then  and  there  duly  and 
properly  executed,  of  afl.  the  right,  title  and  interest  in  and  to  the 
said  policy  of  insurance,  and  of  sums  due  or  to  grow  due  thereon, 

to  or  for  the  said  C.  H.  L. ;  that  on  the day  of 

,  19 — ,  a  copy  of  a  summons  and  complaint  was  served 

on  the  defendant  insurance  company  in  an  action  brought  in 

the  Supreme  Court,  County,  by  the  said  J.  S.  B. 

against  this  defendant  insurance  company  to  recover  the 
amount  of  the  said  claim  hereinbefore  mentioned,  under  the 
same  policy  of  insurance,  alleging  title  to  the  whole  of  the  said 
fund  under  the  said  alleged  assignment,  prior  to  the  issuance 
and  levy  of  the  said  warrants  of  attachment. 

That  as  deponent  and  the  defendant  insurance  company  are 
advised  by  the  counsel  of  said  company,  and  are  informed  and 
believe,  a  complete  determination  of  the  controversies  relative 
to  said  fund  and  of  the  rights  of  the  several  parties  above  men- 
tioned thereto  cannot  be  had  without  the  presence  of  the  said 
J.  S.  B.,  and  he  should  be  substituted  in  the  place  of  the  insur- 
ance company  as  defendant  herein  ;  that  said  Gr.  &  R.  F.  I.  Co. 
is  now  subjected  to  the  expense  and  annoyance  of  two  distinct 
and  separate  actions  by  different  parties  to  the  same  fund  or 
debt  in  which  the  insurance  company  has  no  interest,  nor  has 
it  any  interest  in  the  subject-matter  of  the  controversies  be- 
tween any  of  the  claimants  to  said  fund  or  any  part  thereof, 
and  said  insurance  company,  the  defendant,  has  always  been 
ready  to  pay  the  loss  adjusted  under  said  policy  as  aforesaid, 
and  the  said  fund,  to  the  rightful  owner,  and  offers  and  desires 
to  pay  the  same  into  court,  and  to  be  relieved  and  discharged 
from  all  further  or  other  liability  therefor ;  that  this  defend- 
ant has  in  every  way  endeavored  to  have  the  said  several  claim- 
ants to  the  said  fund  determine  and  settle  among  themselves 
their  respective  rights  thereto,  but  they  have  each  of  them  re- 
fused ;  that  the  defendant  has  no  interest  nor  part  in  or  with 
any  of  the  said  claims  or  the  said  claimants,  and  has  no  knowl- 
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or  information  sufficient  to  form  a  belief  as  to  the  owner- 
ship of  the  claims  for  the  said  amount  of  the  said  loss  adjusted, 
as  aforesaid,  under  said  policy  of  insurance  which,  formerly 

and  prior  to  the day  of ,  19 — ,  was  held  by 

and  in  the  name  of  the  said  C.  H.  L. ;  that  until  the  present 
time  this  defendant  has  not  been  in  possession  of  all  the  facts 
necessary  to  this  application,  and  as  it  is  informed  and  believes, 
in  order  that  it  may  not  be  subject  to  the  danger  of  being  com- 
pelled by  process  of  court  in  two  or  more  separate  actions,  to 
pay  over  twice  the  same  amount  of  the  same  debt  to  different 
parties,  it  has  sought  hereby  the  only  relief  that  the  court  may 
grant ;  that  the  said  J.  S.  B.,  the  alleged  assignee  of  the  right, 
title  and  interest  in  the  said  fund  of  the  said  C.  H.  L.,  on  or 

about  the  said day  of ,  19 — ,  be  substituted 

in  the  place  of  the  defendant,  the  G.  &  E.  F.  I.  Co.,  and  that 
this  defendant  may  be  ordered  and  directed  to  pay  over  the 
amount  of  the  said  fund  into  court,  and  thereupon  be  dis- 
charged from  liability  to  either  of  the  parties  to  this  action  and 
to  the  said  J.  S.  B.,  and  that  upon  paying  the  said  amount  of 
the  said  fund  into  court,  upon  such  terms  as  to  costs  and  pay- 
ments into  court  as  may  be  just  and  proper,  this  defendant 
may  be  discharged  from  all  further  liability  for  such  debt  and 
may  have  such  other  and  further  relief  as  to  the  court  may 
seem  just  and  proper. 


Form  No.  938. 

Notice  of  Motion  for  Interpleader. 
(Code  Civ.  Pro.  §820.) 

Sir — Take  notice,  that  upon  the  complaint  in  this  action,  and 
upon  the  affidavit,  a  copy  of  which  is  herewith  served  upon 
you,  a  motion  will  be  made  at,  etc.,  for  an  order  substituting 
C.  D.,  of ,  in  place  of  A.  B.,  as  defendant  in  the  above- 
entitled  action,  and  discharging  the  said  A.  B.  from  liability 
to  either  said  A.  B.  or  C.  D.  on  account  of  the  debt  [or  prop- 
erty], for  the  recovery  of  which  said  action  is  brought,  on  his 
paying  into  court  the  amount  of  said  debt  [or  delivering  the 
possession  of  the  said  property,  or  its  value,  to  such  person  as 
the  court  directs]. 
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Form  No.  939. 

Order  to  Show  Cause  Why  Interpleader  Should  not  be  Granted. ' 

(Code  Civ.  Pro.  §  820.) 

Upon  the  summons  and  complaint  herein  and  upon  the  affl- 

ilavit  of  W.  D.  E.,  verified  the day  of ,  19 — , 

and  the  affidavits  of  H.  C.  W.  and  S.  G.  W.,  verified  the 
day  of ,  19 — ,  and  hereto  annexed,  it  is 

Oedeeed,  That  the  phiintiff,  or  his  attorneys,  show  cause  at 
a  Special  Term,  Part  I,  of  this  court,  to  be  held  at  the  County 
Court  House,  in  the  Borough  of  Manhattan,  City  of  New  York, 

on  the day  of ,  19 — ,  at — •  o'clock  in 

the noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  why  one  A.  G.  should  not  be  substituted  in  the  place 
of  this  defendant  in  the  above-entitled  action,  and  w^hy  this 
defendant  should  not  be  discharged  from  liability  to  either 
the  plaintiti  or  said  A.  G.  concerning  the  undertaking  on  ap- 
peal mentioned  in  the  complaint  in  this  action  upon  the  de- 
fendant's paying  into  court  the  amount  due,  or  upon  the 
defendant's  taking  such  other  action  as  the  court  may  direct, 
and  it  is  further 

Oedeeed,  That  the  defendant's  time  to  answer  be  and  it 
hereby  is  extended  until  two  days  after  the  service  of  an  order 
entered  herein  in  conformity  with  the  decision  made  upon  this 
order  to  shoNv  cause. 

Service  of  this  order  upon  the  attorneys  of  the  plaintiff  and 

upon  A.  G.  on  or  before  the day  of ,  19 — , 

shall  be  sufficient. 


Form  No.  940. 

Order  Interpleading  Claimant,  and  Discharging  Defendant. 
General  Form. 

(Code   Civ.  Pro.  §820.) 

On  reading  and  filing  the  complaint  in  this  action,  together 

with  the  affidavit  of  A.  B.,  dated ,  19 — ,  and  {specify 

other  papers  read'\,  and  on  motion  of  E.  F.,  for  the  defendant 
[or  plaintiff  I,  after  hearing  G.  H.,  for  C.  D. : 

It  is  ordered,  [*]  that  on  payment  by  said  defendant  of  the 
amount  claimed  by  the  summons  in  this  action,  principal  and 

interest,  less  ten  dollars  costs  of  this  motion,  within 

days  after  the  entry  of  this  order  to  the  county  clerk  [or 

county  treasurer],  of County,  said  CD.  be  substituted 

as  defendant  in  this  action  in  the  place  of  said  defendant  [nam- 

iProm  Bacon  v.  American  Surety  Co.,  53  App.  Div.  150;  65  Supp.  738; 
in  wliicli  Interpleader  was  ordered. 
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ing  hi.m\  and  that  the  said  A.  B.  be  thereupon  discharged  from 
liability  to  either  the  plaintiff  above  named  or  said  C.  D.,  on 
account  of  the  debt  for  which  this  action  is  brought: 

And  it  is  further  ordered,  that  if  the  said  C.  D.  does  not 
appear  to  defend  this  action  within  twenty  days  after  service 
upon  him  of  a  copy  of  this  order,  together  with  a  copy  of  the 
complaint  in  this  action,  the  plaintiff  may  apply,  ex  parte,  for 
an  order  that  the  money  so  deposited  be  paid  over  to  him. 

\_0r  as  above  to  (*),  and  frotn  thence  as  follows :  Tliat  the 
defendant  deliver  the  property  mentioned  in  the  complaint  to 
M.  N.,  Esq.,  who  is  hereby  appointed  receiver  thereof;  that 

C.  D.,  of ,  be  substituted  as  defendant  in  this  action 

in  the  place  of  the  above  defendant,  A.  B.,  who  shall,  upon 
the  delivery  of  such  property  to  said  receiver,  be  discharged 
from  all  liability  therefor,  either  to  the  plaintiff  or  to  the  said 
CD.] 

That  the  said  receiver  hold  the  said  property,  subject  to  the 
further  direction  of  this  court. 

That  within  -^ days  after  entry  [or  notice]  of  this 

order,  the  plaintiff  serve  a  summons  and  a  copy  of  his  com- 
plaint, amended  as  he  may  see  fit  [with  a  copy  of  this  order], 
upon  the  said  C.  D.,  and  that  the  said  C.  D.  answer  such 
complaint  within days  thereafter. 

That  if  the  plaintiff  fails  to  serve  his  summons  and  com- 
plaint, and  this  order,  as  above  directed,  the  defendant,  A.  B., 
may  apply  to  the  court  for  an  order  dismissing  the  action, 
and  directing  that  the  said  property  be  delivered  by  the  re- 
ceiver to  the  said  defendant,  A.  B.;  and  if  the  said  C.  D.  shall 
neglect  to  answer  such  complaints,  if  served  as  herein  directed, 
the  plaintiff  may  apply,  upon  notice,  for  an  order  that  said 
property  be  delivered  by  the  receiver  to  the  plaintiff. 

That" dollars  costs  be  allowed  to  the  said  C.  D.,  to 

be  deducted  by  him  out  of  the  fund  [or  to  be  paid  by  the 
plaintiff  and  allowed  to  him  in  case  of  final  recovery  of 
judgment]. 

Form  IVo.  941. 

Order  Allowing  Interpleader.     Eeal  Estate  Brokerage  Fee 
Claimed  by  Two  Brokers.  ^ 

A  motion  bv  the  defendant  above  named  for  an  order  sub- 
stituting L.  J." P.,  D.  S.  P.,  L.  P.,  C.  S.  L.  and  R.  E.  S.,  doing 
business  as  copartners  under  the  firm  name  of  L.  J.  P.  &  Co., 

iFrom  Basinft.5  V.  I»e.s,  85  App.  Div.  483;  83  Supp.  228;  in  which  this 
order  was  upheld. 
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as  defendants  in  the  above-entitled  action,  in  the  place  and 
stead  of  M.  S.  I.,  and  discharging  said  M.  S.  I.  from  liability 
either  to  A.  R.,  the  plaintiff,  or  the  said  L.  J.  P.,  D.  S.  P.,  L.  P., 
C.  S.  L.  and  R.  E.  S.,  doing  business  as  copartners  under  the 
firm  name  of  L.  J.  P.  &  Co.,  upon  the  defendant  paj'ing  into 
court  or  otherwise  depositing  as  the  court  may  direct  the 
amount  claimed  in  the  complaint  herein,  and  for  such  other 
and  further  relief  as  may  be  just,  and  for  the  costs  of  this 
motion,  having  been  duly  brought  on  by  notice  of  motion,  and 

said  motion  having  come  on  to  be  heard  on  the day 

of ,  19—. 

'Now,  on  reading  the  complaint  herein  and  on  reading  aind 

filing  the  affidavit  of  M.  S.  I.,  verified  the day  of 

,  19 — ,  and  the  affidavit  of  A.  R.,  verified  the 

day  of ,  19 — ,  and  the  affidavits  in  reply  of  M.  S.  I., 

verified  the day  of ,  19—,  and  of  E.  E.  S., 

verified  the day  of ,  19 — ,  and  the  notice  of 

appearance  of  A.  W.,  as  attorney  for  said  L.  J.  P.  &  Co.,  and 
after  hearing  A.  S.  N.,  of  counsel  for  the  defendant,  in  support 
of  said  motion,  and  F.  W.  H.,  of  counsel  for  the  plaintiff,  in 
opposition  thereto,  and  A.  W.,  appearing  and  not  opposing,  and 
after  due  consideration,  it  is,  on  motion  of  B.  &  N .,  attorneys 
for  the  defendant, 

Oedeebd,  First :  That  the  defendant  having  deposited  in  the 
M.  Trust  Company  of  the  City  of  New  York,  to  be  retained  by 
said  company  or  invested  by  it  upon  the  joint  consent  of  the 
plaintiff  and  the  substituted  defendants  herein,  pursuant  to  leave 

of  this  court,  hereby  granted,  the  sum  of dollars,  the 

amount  claimed  in  the  summons  and  complaint  herein,  princi- 
pal and  interest  to  date,  less dollars  costs  of  this 

motion,  hereby  awarded  to  the  defendant,  to  the  credit  of  this 
action,  L.  J.  P.,  D.  S.  P.,  L.  P.,  C.  S.  L.  and  R.  E.  S.,  doing 
business  as  copartners  under  the  firm  name  of  L.  J.  P.  &  Co., 
be  and  hereby  are  substituted  as  defendants  in  this  action  in 
place  of  M.  S.  I.,  the  defendant  above  named,  and  that  the 
said  M.  S.  I.  be  and  hereby  is  discharged  from  liability  therefor 
to  either  the  plaintiff  above  named  or  to  said  L.  J.  P.,  D.  S.  P., 
L.  P.,  C.  S.  L.  and  E.  E.  S.,  doing  business  as  copartners 
under  the  firm  name  of  L.  J.  P.  &  Co. 

Second :  That  the  plaintiff  have  leave  to  amend  the  sum- 
mons and  complaint  or  to  serve  a  supplemental  complaint 
herein,  in  such  manner  as  he  may  be  advised,  within  twenty 
days  after  the  service  upon  him  of  a  copy  of  this  order,  or 
within  such  further  time  as  may  be  allowed,  and  that  he  serve 
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a  copy  of  such  amended  summons  and  complaint  upon  said 
L.  J.  P.,  D.  S.  P.,  L.  P.,  C.  S.  L.,  and  K.  E.  S.,  doing  business 
as  copartners  under  the  firm  name  of  L.  J.  P.  &  Co.,  substi- 
tuted as  defendants  aforesaid,  and  that  unless  the  said  sub- 
tituted  defendants  L.  J.  P.,  D.  S.  P.,  L.  P.,  C.  S.  L.  and  E.  E.  S., 
doing  business  as  copartners  under  the  firm  name  of  L.  J.  P. 
&  Co.,  shall  answer  or  demur  or  make  some  motion  concerning 
said  complaint  within  twenty  days  after  the  service  thereof,  or 
such  further  time  as  may  be  allowed,  the  said  defendants  shall 
be  debarred  from  all  claim  or  title  to  the  fund  deposited  as 
aforesaid. 


Form  No.  943. 

Injunction  Order,  Action  of  Interpleader.^ 
On  reading  and  filing  the  summons  and  complaint  duly  veri- 
fied, and  the  alfidavit  of  the  plaintiff  showing  that  a  proper 
case  for  an  interpleader  has  been  presented  in  the  complaint, 
it  is  ordered,  that  the  plaintiff  pay  into  court  the  sum  of 

$ ,  to  abide  the  final  determination  of  this  action  as 

to  which  of  the  two  defendants  is  entitled  thereto ;  and  the 
plaintiff  having  now  brought  said  sum  into  court  and  paid  the 
same  over  to  the  proper  officer  and  given  the  undertaking 
required  and  approved  by  the  court,  it  is  further  ordered,  that 
the  defendant,  M.  McD.,  be,  and  she  is  hereby  enjoined  and 
restrained  until  the  further  order  of  this  court,  from  further 
prosecuting  a  certain  action  commenced  in  the  Supreme  Court 
to  recover  said  money  or  a  judgment  therefor,  against  this 
plaintiff,  D.  H.  C. 

1  From  Crane  v.  McDonald,  118  N.  Y.  649. 
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AeT.    I.    IN   GENERAL. 

1.  Comparison  of  the  different  remedies  in  tliis  cliapter.2 

— Some  confusion  has  existed  as  to  exactly  what  remedies  are 
allowed  under  Code  Civ.  Pro.  §§  870  et  seq.  As  interpreted 
by  the  courts,  these  sections  provide  three  distinct  remedies, 
all  of  which  are  somewhat  allied  to  each  other,  but  are,  not- 
withstanding, separate  remedies,  and  each  depends  upon  some- 
what different  principles  from  those  which  are  applied  to  the 
others. 

2.  Tlie  first  is  an  application  by  a  party,  or  proposed  party,  to 
examine  his  adversary,  or  propo'sed  adversary,  for  the  purpose 

1  For  proceedings  to  take  a  deposition  to  be  used  on  a  motion  see  Forms 
Nob.  192-198,  pp.  349  et,  aeq.,  Vol.  1. 

2  Because  of  the  obvious  conf  Qsion  concerning  the  matters  discussed  in 
this  chapter  it  has  been  thought  profitable  to  explain  at  this  point  the 
different  remedies  under  the  general  topic  depositions.  Authorities  for 
all  the  statements  of  law  made  in  this  article  will  be  found  under  their 
appropriate  heads.  This  is  merely  a  brief  preliminary  explanation  of  the 
articles  which  follow,  made  in  the  hope  that  it  will  help  to  clarify  a  com- 
plicated and  difficult  topic. 
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of  framing  a  pleading.  From  a  consideration  of  the  cases 
cited  under  Article  II,  examiitation  to  frame  pleading,  it 
will  be  seen  that  the  decisions  as  to  when  such  examination 
can  be  had  are  not  harmonious.  In  some  of  them  it  is  held 
that  such  an  examination  may  be  had  before  the  action  is 
commenced.  In  others,  it  is  held  that  under  Code  Civ.  Pro. 
%  872,  subd.  6,  such  an  examination  cannot  be  had  before  the 
action  is  brought,  for  the  purpose  of  framing  a  pleading.  This 
remedy  should  not  be  confused  with  an  examination  either  of 
a  witness  or  a  party  for  the  purpose  of  perpetuating  testimony 
{de  hene  esse).  The  latter  subject  is  discussed  in  another  place 
and  there  is  no  doubt  that  an  examination  can  be  had  before 
action  brought  for  such  a  purpose.  But  in  that  case  it  must 
appear  that  there  is  danger  of  losing  the  testimony,  by  reason 
of  the  illness  of  the  party  or  witness,  or  that  he  will  be  with- 
out the  State  when  the  action  is  tried,  or  other  facts  of  that 
nature.  The  examination  to  frame  a  complaint  is  an  appeal 
by  one  party,  or  proposed  party,  to  the  court,  to  assist  him  in 
securing  evidence  of  facts  from  the  other  party,  or  proposed 
party,  which  the  applicant  cannot  procure  in  any  other  way, 
to  enable  him  to  draw  his  pleading.  It  has  no  relation  what- 
soever to  an  application  to  perpetuate  testimony.  When  a 
deposition  is  thus. taken  to  frame  a  pleading  the  evidence 
therein  contained  may  be  presented  at  the  trial,  as  in  the  na- 
ture of  admissions  against  the  party  who  was  sworn,  if  he  was 
an  adverse  party,  regardless  of  whether  or  not  such  party  ap- 
pears at  the  trial  as  a  witness.  Whereas,  if  a  deposition  is 
taken  to  perpetuate  testimony,  it  cannot  be  read  at  the  trial, 
unless  the  impossibility  of  securing  the  presence  of  the  witness 
at  the  trial  is  clearly  proved.  The  examination  to  frame  a 
pleading  can  only  be  had  of  &  party  or  proposed  party,  not  of 
a  witness,  who  is  not  a  party  or  proposed  party.  The  ex- 
amination to  perpetuate  testimony  may  be  had  of  either  a  wit- 
ness or  party,  or  proposed  party. 

3.  The  second  is  an  application  to  perpetuate  testimony  {de 
iene  esse)  and  has  already  been  partially  explained  in  the  fore- 
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going  remarks.  It  may  be  had  at  any  time,  from  the  period 
before  theaction  is  brought,  up  to  and  including  the  time  of  the 
trial — that  is,  while  the  trial  is  in  progress.  Either  a  witness 
or  a  party,  or  a  proposed  party,  may  be  examined,  including 
a  party  on  his  own  behalf.  But  if  under  color  of  an  applica- 
tion for  an  examination  to  perpetuate  testimony,  an  attempt  is 
made  to  secure  evidence  to  be  used  in  drawing  a  pleading,  or  in 
preparing  for  trial,  the  motion  will  be  denied,  or  the  order 
will  be  vacated  if  once  granted. 

4.  The  third  is  an  examination  of  a  party  not  a  witness^  to 
enable  the  other  party  to  prepare  for  trial,  and  includes  a  phys- 
ical examination  of  such  party,  in  a  proper  case.  This  remedy 
is  allowed  only  after  issue  joined,  and  concerning  some  matter 
put  in  issue  by  the  pleadings.  In  this  class  of  cases,  as  here- 
after indicated,  the  courts  have  shown  recently  an  inclination 
in- the  direction  of  great  liberality,  in  allowing  the  examina- 
tion of  an  opponent,  once  an  issue  has  been  raised  and  a  case 
is  ready  for  trial.  This  does  not  mean,  however,  that  the  ap- 
plicant will  not  be  required  to  show  meritorious  reasons  for 
granting  the  motion,  but  rather  that  the  papers  from  a  tech- 
nical point  of  view  will  not  be  scanned  so  closely  as  they  have 
been  in  the  past,  on  such  motions.  The  older  cases,  therefore, 
on  this  subject,  are  not  safe  precedents.  However,  one  party 
will  not  be  allowed  to  harass  or  annoy  his  opponent,  by  such 
an  examination,  unless  he  shows  to  the  court  that  such  oppo- 
nent has  information  which  it  is  necessary  for  the  moving 
party  to  have  and,  speaking  generally,  that  the  moving  party 
cannot  secure  in  any  other  way,  although  this  latter  principle 
has  been  modified  somewhat.  The  physical  examination  is 
made  in  connection  with  an  examination  to  prepare  for  trial. 

5.  Producing  books  and  papers In  any  of  the  three  pro- 
ceedings mentioned,  if  it  becomes  necessary  to  produce  a  book 

^If  a  corporation  party  is  to  be  examined,  the  order  should  run  in  the 
name  of  the  corporation,  and  specify  the  officers  thereof  by  name  whom 
it  is  proposed  to  examine. 
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or  paper,  to  refresh  the  recollection  of  the  witness  or  otherwise  aid 
him  in  giving  his  testimony,  it  may  be  produced  by  subpoena 
duces  tecum,  when  the  necessity  therefor  appears  in  the  course 
of  the  examination  of  a  natural  person.  If  a  corporation  is 
being  examined,  through  its  officers,  the  order  may  require  the 
production  of  books  and  papers  for  the  same  purpose. 

6.  Discovery  and  inspection,  which  is  Article  V.  of  this 
chapter,  is  an  entirely  different  proceeding  from  any  of  those 
provided  for  in  §§  870  et  seq.  The  practice  in  securing  it  is  also 
different.  It  is  governed  by  Code  Cvo.  Pro.  §§  803  et  seq.,  and 
Rules  14,  15  and  16,  Gen.  Rules  of  Prao.  It  is  improper  to 
apply  for  the  two  remedies  in  one  proceeding,  as  discovery  and 
inspection  does  not  contemplate  the  examination  of  witnesses 
at  all,  nor  are  there  any  provisions  or  regulations  in  the  Code 
or  Rules  for  the  examination  of  witnesses  under  this  proceed- 


7.  Combining  depositions  on  commission  witli  examina- 
tion before  trial. — How  far  the  remedy  discussed  in  Arti- 
cle VI.,  for  taking  depositions  out  of  the  State  to  be  used  in 
the  State,  could  be  applied  in  combination  with  the  remedies 
under  Articles  II.,  III.  and  lY.,  is  not  entirely  clear.  If 
the  witness  is  without  the  State  after  issue  joined,  and  ex- 
pects to  remain  there  until  after  the  trial,  that  fact  is  sufficient 
ground  for  taking  his  deposition  under  Article  VI.  without 
showing  any  of  the  special  matters  required  by  the  practice 
under  Articles  II.,  III.  and  IV;  of  this  chapter.  Code  Civ. 
Pro.  §  888,  subd.  5..  Also,  the  testimony  of  a  witness  may 
be  taken  de  bene  esse,  out  of  the  State,  before  issue  joined,  if 
there  is  danger  that  he  will  die  before  the  joinder  of  issue. 
Id.  subd.  4.  But  there  is  no  statutory  provision  for  taking 
testimony  out  of  the  State  on  commission  before  an  action  is 
commenced,  de  bene  esse  or  otherwise.  One  party  might,  per- 
haps, take  the  deposition  of  his  adversary  under  Code  Civ.  Pro. 
§§  887  and  888,  subd.  5,  but  the  difficulty  would  be  that  it  would 
not  be  a  mere  examination  to  aid  him  in  preparing  for  trial. 
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but  would  be  testimony  in  the  case,  which  the  other  side  would 
have  a  right  to  offer  in  evidence,  if  the  party  taking  it  did  not. 
In  this  respect  a  deposition  taken  without  the  State  differs 
from  one  taken  under  Code  Civ.  Pro.  §§  870  et  seq.  The  latter 
may  not  be  used  if  the  witness  is  present,  unless  offered  by  the 
adverse  party,  while  a  deposition  taken  without  the  State  is 
subject  to  no  such  rule,  but  if  the  evidence  given  is  competent 
and  material,  may  be  read  at  the  trial  by  any  party,  irrespec- 
tive of  the  presence  or  absence  of  the  witness  giving  the  testi- 
mony. 

Nor  does  there  seem  to  be  any  statutory  authority  for  tak- 
ing the  examination  of  a  party  to  secure  evidence  for  the  pur- 
pose of  framing  a  pleading,  by  a  deposition  without  the  State, 
either  before  or  after  the  action  is  brought. 

Art,  II.    EXAMINATION  TO  FRAME   PLEADING."' 

FORMS. 
NO.  PAGE. 

945.  Affidavit  on  motion  for  examination  to  frame  complaint  before 

action  brought 1671. 

940.  The  same  after  action  brought 1672. 

947.  Order  thereon 1673. 

1.  Examination  to  frame  complaint  before  action  brought. 

— The  right  to  examine  a  pi'oposed  defendant,  before  action 
brought,  to  enable  the  plaintiff  to  frame  a  complaint,  was  de- 
clared to  exist  in  Merchants'  Nat.  Bh.  of  W.  Y.  v.  Sheehan, 
101  ]^.  Y.  176,  although  the  court  remarked  that  "it  can 
rarely  happen  that  justice  will  be  promoted  by  granting  an 
order,"  and  "  the  practice,  unless  carefully  guarded,  may  lead 
to  great  abuses."  Recent  cases  have  questioned  the  right  to 
such  an  examination,  on  the  ground  that  the  attention  of  the 
Court  of  Appeals  was  not  directed  to  Code  Civ.  Pro.  §  872, 

1  The  proceeding  under  this  article  is  governed  by  Code  Civ.  Pro. 
§§  870  et  seq.  and  Mule  82,  Gen.  Bvles  of  Prac,  and  the  practice  Is  very 
similar  to  that  under  Aht.  Ill,  bxamination  before  trial,  except  that 
facts  must  be  alleged  to  show  that  the  examination  is  necessary  to  frame 
the  pleading. 
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subd.  6,  which,  it  is  declared,  limits  such  an  examination  to 
one  for  the  purpose  of  perpetuating  testimony.  Matter  of 
Ellett  V.  Young,  95  App.  Div.  417 ;  88  Supp.  661 ;  Matter  of 
tweedie  Trading  Co.,  105  App.  Div.  426;  94  Supp.  167. 
Other  courts  have  declared  flatly  that  the  power  did  not  exist, 
and  have  refused  to  grant,  or  have  vacated,  such  orders.  Mat- 
Ur  of  Schlotterer,  105  App.  Div.  116  ;  93  Supp.  895.  In  Mat- 
ter ofKds  H.  T.  AntJwny  c&  Co.,  42  App.  Div.  66 ;  58  Supp. 
907 ;  it  was  held  that  there  was  no  power  to  examine  a  witness, 
not  a  proposed  party,  to  frame  a  complaint,  and  even  assum- 
ing that  the  party  to  be  examined  in  that  case  (an  officer  of  a 
corporation)  could  be  deemed  a  party,  the  affidavit  was  entirely 
inadequate.  That  case,  therefore,  is  not  an  authority  for  the 
proposition  that  a  proposed  party  cannot  be  examined,  before 
action  brought,  to  frame  a  complaint.  Such  an  order,  how- 
ever, was  sustained  in  Matter  of  Sands,  98  App.  Div.  148 ;  90 
Supp.  749;  and  confirmed  in  Matter  of  Sands,  112  App.  Div. 
649 ;  98  Supp.  459.  It  should  be  said,  however,  that  none 
of  the  authorities  cited  by  the  court  in  the  former  case,  at 
page  151,  held  that  such  an  examination  could  be  had  before 
action  brought.  It  seems  to  have  been  assumed  that  the  pro- 
ceeding Avas  proper  if  sufficient  facts  were  shown,  in  Matter  of 
Schoeller,  74  App.  Div.  347 ;  77  Supp.  614 ;  although  in  that 
case  the  relief  was  denied  because  of  failure  to  make  a  proper 
case.  There  was  also  a  strong  dissenting  opinion  in  the  Schoel- 
ler case. 

2.  After  action  brought  an  examination  to  frame  a  com- 
plaint has  been  allowed  in  a  number  of  cases  and  no  doubt 
seems  to  exist  as  to  the  power  of  the  court  to  make  such  an 
order.  Boech  v.  Smith,  85  App.  Div.  575;  83  Supp.  428; 
Butler  v.  Richardson,  31  App.  Div.  281 ;  52  Supp.  756.  Or 
for  the  purpose  of  preparing  an  amended  complaint.  Jerrells 
V.  Perkins,  25  App.  Div.  348 ;  49  Supp.  597. 

If  a  plaintiff  is  v/nahle  to  determine  the  form  his  acUon  shall 
take  he  may  examine  the  defendant  to  frame  his  complaint  if 
he  shows  that  he  is  entitled  to  maintain  some  kind  of  an  action 
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against  such  defendant.  Hill  v.  McKane,  115  App.  Div.  537; 
101  Supp.  411.  It  may  be  had  in  rare  cases  to  determine  the, 
amount  to  be  demanded  in  the  complaint.  Boeck  v.  Smith, 
85  App.  Div.  575  ;  83  Supp.  428.  But  usually  this  is  unneces- 
sary as  "  the  plaintiff  may  name  an  arbitrary  amount  and  re- 
cover within  it."  Tayler  v.  American  Ribbon  Co.,  38  App.; 
Div.  144 ;  56  Supp.  667 ;  Stanton  v.  Friedman,  47  App.  Div. 
621 ;  62  Supp.  291.  An  application  for  an  examination  to 
frame  a  complaint  should  not  be  joined  with  one  for  discovery 
and  inspection,  nor  with  one  to  examine  witnesses  for  the  pur- 
pose of  perpetuating  their  testimony.  Boeck  v.  Smith,  85  App. 
Div.  675 ;  83  Supp.  428. 

3.  A  witness  cannot  be  examined  before  the  action  is 
brought  to  enable  the  plaintiff  to  frame  a  complaint.  Long 
Islamd  Bottlers'  Union  v.  Bottling  Brewers^  P.  A.,  65  App. 
Div.  459 ;  72  Supp.  976 ;  Matter  of  E.  &  IT.  T.  Anthony  cfe 
Co.,  42  App.  Div.  66 ;  58  Supp.  907.  In  both  of  the  above 
cases  the  witness  to  be  examined  was  an  officer  of  the  pro- 
posed corporation  defendant.  In  the  Anthony  case  the  court 
does  not  go  to  the  extent  of  declaring  absolutely  that  a  pro- 
posed defendant  cannot  in  a  proper  case  be  examined  to  frame 
a  complaint  before  action  brought.  The  same  principle  is  an- 
nounced in  Davis  Mach.  Co.  v.  Robinson,  42  Misc.  52 ;  85 
Supp.  574. 

4.  Examiuation  to  frame  an  answer. — In  an  action  on  a 
promissory  note  an  examination  of  the  plaintiff  cannot  be 
allowed  at  the  instance  of  the  defendant  to  enable  the  defend- 
ant to  frame  an  answer  to  show  that  the  plaintiff  is  not  a  bona 
fide  holder.     Koppel  v.  Hatch,  50  Misc.  626 ;  98  Supp.  619. 

6.  How  examination  taken.— An  order  for  the  examination 
of  an  expected  defendant  to  enable  the  plaintiff  to  frame  a 
complaint  should  not  require  a  witness  to  answer  the  questions 
in  writing  and  verify  them  before  a  notary  public,  and  then 
file  the  answers  with  the  clerk  of  the  court,  and  serve  the 
copy  on  the  attorney  for  the  plaintiff,  as  there  is  no  authority 
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for  such  procedure.  The  order  should  require  the  witness  to 
appear  at  the  Special  Term  Part  II  (in  New  York  county), 
or  before  the  referee,  at  the  time  and  place  specified,  and  an- 
swer the  questions,  and  all  other  questions  necessary  to  elicit 
the  facts  essential  to  enable  the  plaintiff  to  frame  his  com- 
plaint.    Matter  of  Sands,  112  App.  Div.  649 ;  98  Supp.  439.  ■ 

Form  T^o.  945. 

Affidavit  on  Motion  for  Examination  to  Frame  a  Complaint  Before 

Action  Brought, 
(Code  Civ.  Pro.  §§  870  et  seq.;  Eule  82,  Gen.  Rules  of  Prac.) 

A.  B.  being  duly  sworn,  says :  — 

1.  That  he  resides  at in  the  County  of , 

State  of  New  York;  that  he  is  about  to  bring  an  action 
against  C.  D.  for  the   relief  hereinafter  specified ;   that  his 

attorney  is  E.  F.,  whose  residence  is  at in  the  County 

of in  the  State  of  New  York,  and  whose  office  ad- 
dress is  No. Street,  in  the  City  of ,  State 

of  New  York ;  the  said  C.  D.,  the  proposed  defendant,  is  of  full 

age  and  resides  ^  at ■■ in  the  County  of ,  in 

the  State  of  New  York,  and  has  an  office  for  the  regular 

transaction  of  business  in  person  at  No. Street  in 

the  City  of and  State  of  New  York.  (If  the  pro- 
posed defendant  is  a  corporation,  allege  as  follows :)  Said  pro- 
posed defendant  is  a  corporation  organized  under  the  laws  of 
the  State  of and  has  its  principal  office  for  the  trans- 
action of  business  in  the  State  of  New  York  at  No.  — 

Street,  in  the  City  of •,  and  the  officers  thereof,  whom 

the  deponent  wishes  to  examine,  are  G.  H.  and  I.  J.,  respec- 
tively president  and  treasurer  thereof ;  said  G.  H.  resides  at 

in  the  County  of ,  State  of  New  York,  and 

said  I.  J.  resides  at  No. Street,  in -,  in  the 

County  of ,  State  of  New  York. 

2.  Deponent  intends  in  good  faith  to  bring  an  action 
against  said  C.  D.  as  hereinafter  specified  as  soon  as  the  exam- 
ination under  the  order  herein  applied  for  is  completed. 

3.  The  controversy  which  will  form  the  basis  of  the  action 

1  If  no  action  is  pending  the  affidavit  should  state  that  the  proposed 
party  is  of  full  age,  and  a  resident  of  the  State,  or  sojourning  within  the 
State,  or  that  he  has  an  oflBce  vpithin  the  State,  wliere  he  regularly 
transacts  business  in  person,  specifying  the  place,  and  if  in  a  city,  the 
street  and  number,  or  other  designation  of  the  particular  locality,  or  if 
two  or  more  parties  are  expe(^ted  to  be  adverse  parties,  the  same  particu- 
lars respecting  all  of  them.     Code  Civ.  Pro.  §  872,  subd.  6. 
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and  as  to  which  deponent  wishes  for  an  examination  of  the 
said  proposed  defendant,  arises  out  of  the  following  facts  and 
circumstances :  {State  facts  and  circumstances  in  detail,  so  far 
as  known.) 

4.  Without  the  information  to  be  derived  from  the  exami- 
nation of  said  proposed  defendant,  deponent  will  be  unable  to 
draw  a  complaint  in  this  action,  and  such  examination  is  mate- 
rial and  necessary  to  the  deponent  for  said  purpose,  by  reason 
of  the  following  circumstances :  {Here  set  forth  why  it  is  neces- 
sary to  get  the  information  from  the  proposed  defendant,  alleg- 
ing positively  that  the  deponent  has  not  such  information  and 
cannot  secure  it  from  any  other  source  than  hy  an  examination 
of  the  proposed  defendant.) 

No  previous  application  for  such  an  order  has  been  made  to 
this  or  any  other  court. 


Form  No.  946. 

Affidavit  on  Motion  for  Examination  of  Party,  After  Action 

Brought,  to  Secure  Information  to  Frame  a  Pleading. 

(Code  Civ.  Pro.  §§870  et  seq.;  Rule  82,  Gen.  Rules  of  Prac.) 

A.  B.  being  duly  sworn,  deposes  and  says  : — 

1.  That  he  is  plaintiff  in  the  above-entitled  action  and  that 

he  resides  at in  the  County  of in  the  State 

of  New  York ;  that  Lis  attorney  in  said  action  is  C.  D.,  who 

resides  at ,  in  the  County  of ,  State  of  New 

York,  and    whose    office  is  at  ,  in  the  County  of 

,  State  of  New  York;  the  defendant  C.  D.  resides 

at in  the  County  of in  the  State  of  New- 
York,  and  has  an  office  for  the  regular  transaction  of  busi- 
ness in  person  at  No. Street,  in  the  City  of 

and  State  of  New  York,  {if  the  defendant  is  a  corporation, 
recite  as  in  Form  No.  945)  and  has  appeared  in  this  action 

by  X.  Y.,  his  attorney,  who  resides  at ,  County  of 

;  State  of  New  York,  and  whose  office  is  at  No.  — 

— Street,  in  the  County  of  ,  State  of  New 

York. 

{Adapt  the  halance  of  the  affidavit  from  the  preceding  form, 
"beginning  at  Paragraph  No.  3,  stating  that  the  action  has  ieen 
hegun,  instead  of  that  it  is  proposed  to  begin  it.) 
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Form  No.  947. 

Order  for  Examination  of  Proposed  Party  to  Secure  Facts  on  which 
to  Frame  a  Complaint.  ^ 

(Code  Civ.  Pro.  §§  870  et  seq.) 

After  recitals  showing  the  hrinying  on  of  the  motion,  appear- 
ances, etc.,  continue  as  follows : 

Oedebed  That  A.  B.  appear  at  Special  Term,  Part  II,  of  the 
New  York  Supreme  Court,  to  be  held  in  and  for  the  County 
of  New  York,  at  the  county,  court  house  therein  {or  before 
C.  D.,  Esq.,  referee,  who  is  hereby  appointed  to  take  such 

examination,   at  his  office,   No.  —  street,   in  lihe 

City  of )  on  the day  of ,  19—,  at 

o'clock  in  the  forenoon,  to  answer  the  following  ques- 


tions, to  wit :  {here  state  them)  and  all  other  questions  neCesT 
sary  to  elicit  the  facts  essential  to  enable  the  said  E.  F.  to 
frame  his  complaint  in  an  action  against  the  said  A.  B.  {The 
specific  subjects  as  to  which  the  examination  is  toie  held  may  he 
specified}) 

Art.  III.  DEPOSITION  de  hene  esse. 

FORM. 

NO.  _  PAGE. 

948.  Affidavit  to  procure  order  for  examination  of  party,  or  pro- 
posed party,  or  witness,  to  perpetuate  testimony 1678. 

1.  A  deposition  de  bene  esse  is,  in  present-day  practice, 
generally  understood  to  be  one  to  perpetuate  testimony,  as 
distinguished  from  an  examination  to  frame  a  pleading  or  to 
enable  a  party  to  prepare  for  trial,  after  issue  joined.  Its  an- 
cient significance  is  somewhat  obscure  and  no  useful  purpose 
would  be  served  in  trying  to  harmonize  the  various  definitions 
in  older  writings.  It  is  granted  with  more  liberality  than  any 
other  form  of  examination  before  trial,  and  if  the  proper  foun- 
dation is  laid  therefor,  it  may  be  granted  before  or  after  the 
action  is  brought,  or  prior  to  pleading,  or  after  issue  joined,  or 
during  the  trial.  It  is  granted  as  well  to  take  the  deposition 
of  a  vpitness  as  of  a  party,  or  a  proposed  party,  in  the  State,  oV 
out  of  the  State,  under  a  commission.  Jacobs  v.  Mexican  Sugar 
Befining  Co.,  45  Misc.  56;   90  Supp.  824,  and  cases  cited; 

1  This  recital  conforms  in  substance  to  the  requirements  laid  down  in 
the  case  of  Matter  of  Sands,  112  App.  Div.  649;  98  Supp.  4.59. 
YoL.  11— 51 
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Davis  Maoh.  Co.  v.  Rohinson,  42  Misc.  52 ;  85  Supp.  574 ; 
Town  of  Hancock  v.  First  Nat.  Bk.,  93  N.  Y.  82;  Matter  of 
Tweedie  Trading  Co.,  105  App.  Div.  426 ;  94  Supp.  167 ;  He- 
bron V.  Work,  101  App.  Div.  463 ;  92  Supp.  149. 

2.  The  testimony  of  a  witness,  not  a  party,  may  be  taken 
to  preserve  the  evidence,  only  in  case  the  witness  is  then  sick 
or  absent,  and  cannot  be  taken  merely  to  enable  the  moving 
party  to  prepare  for  the  trial.  Davis  Mack.  Co.  v.  Robinson, 
42  Misc.  52 ;  85  Supp.  574.  In  such  a  case  the  affidavit  should 
show  that  the  witness  is  about  to  depart  from  the  State  or  that 
he  is  so  sick  or  infirm  as  to  afford  reasonable  ground  to  believe 
that  he  will  not  be  able  to  attend  at  the  trial,  or  that  some  other 
circumstances  exist  requiring  his  examination  in  advance,  and 
"  such  other  circumstances,"  evidently  mean  such  as  will  make 
the  presence  and  evidence  of  the  witness  at  the  trial  doubtful 
and  uncertain  as  bearing  upon  the  probability  of  his  future  at- 
tendance. Town  of  Hancock  v.  First  Nat.  Bk.,  93  JST.  Y.  82. 
The  court  may  grant  an  application  to  examine  a  sick, witness 
conditionally  during  the  trial.  Cole  v.  Cole,  12  Hun,  373.  In- 
ability to  attend  the  trial  is  not  to  be  presumed  from  the  fact 
that  the  witness  is  eighty  years  old ;  the  inability  must  be 
proved.     Jackson  v.  Rice,  3  Wend.  180. 

3.  Examination  of  a  party  at  Ms  own  instance. — The  last 
sentence  in  Code  Civ.  L'ro.  §  872,  subd.  5,  which  reads:  "But 
this  sub-division  does  not  apply  to  a  case  where  the  person  to 
be  examined  is  a  party  to  the  action,"  has  caused  much  confu- 
sion and  the  courts  have  several  times  suggested  that  the  legis- 
lature amend  it  to  conform  to  the  practice  as  adopted  by  the 
courts.  It  is  held  that  the  clause  quoted  was  inserted  to  except 
a  party  to  the  action  from,  the  restrictions  of  that  sub-division, 
stnd  does  not  prohibit  a  party  being  examined  at  his  own  in- 
stance when  he  is  sick  or  infirm,  or  about  to  depart  from  the 
State.  It  is  said,  by  conclusive  authority,  that  a  party  who  is 
about  to  depart  from  the  State,  or  is  sick  or  infirm,  may  be 
examined  by  deposition  at  his  own  instance,  either  before  or 


DEPOSITIONS.  1675 


Deposition  de  bene  esse. 


during  the  trial.  Farmer s^^  Loan  c&  Trust  Co.  v.  SiefJce,  144 
K  Y.  354,  361 ;  Jlehron  v.  Worh,  101  App.  Div.  463 ;  92  Supp. 
149  ;  Mc  Vity  v.  Stanton,  13  Supp.  914.  But  a  party  should 
not  be  allowed  to  take  his  own  testimony  by  deposition  during 
the  trial,  except  upon  conformity  with  the  provisions  of  Code 
Civ.  Pro.  §§  870  et  seq.,  by  filing  a  written,  verified  applica- 
tion therefor.  If  such  party  has  been  ill  some  time  before  the 
case  is  called-for  trial,  the  motion  should  be  denied  unless  the 
delay  in  taking  his  testimony  is  excused.  Hebron  v.  Work, 
101  App.  Div.  463  ;  92  Supp.  149.  A  party  to  an  action  is  not 
entitled  to  have  her  testimony  taken  before  trial  by  deposition 
on  an  affidavit  vphich  states  that  she  is  a  sufferer  from  a  form 
of  nervous  prostration,  which  the  excitement  of  an  examination 
in  open  court  would  be  certain  to  aggravate.  Montgomery  v. 
Knickerbocker,  14  App.  Div.  629 ;  43  Supp.  787.  The  deposi- 
tion of  a  witness  also,  taken  during  the  trial,  should  be  upon  a 
written  application  pursuant  to  Code  Civ.  Pro.  §§  870  et  seq. 
Meres  v.  Emmons,  103  App.  Div.  381 ;  92  Supp.  1099. 

4r.  After  service  of  complaint  and  before  answer.^  A 

witness  may  be  examined  after  the  complaint  has  been  served 
and  before  issue  joined.  Jacobs  v.  Mexican  Sugar  Refining 
Co.,  45  Misc.  56 ;  90  Supp.  724. 

5.  Danger  of  losing  testimony  mnst  appear. — It  must 
appear  that  there  is  danger  of  losing  the  testimony,  unless  it 
is  taken.  Matter  of  Fulton,  75  App.  Div.  623  ;  78  Supp!  116. 
Thus,  when  the  witness  is  in  good  health  and  makes  an  affi- 
davit stating  that  he  is  a  resident  of  the  State  and  does 
not  expect  to  depart  therefrom,  the  order,  if  made,  must  be 
vacated.    Id. 

6.  The  formal  parts  of  the  application  for  an  order  de 
bene  esse,  serving  the  order,  paying  witness  fees,  etc.,  are  in  all 
respects  similar  to  those  for  the  examination  of  a  party  before 
trial  under  Code  Cw.  Pro.  §§  870  et  seq.,  and  Rule  82,  Gen. 
Rules  of  Prac,  which   are  discussed   under  Art.  IV.  post, 


1676      Bradbury's  Lansing's  forms  and  practice. 

Deposition  de  bene  esse. 

p.  1679.  The  only  additional  facts  are  those  showing  the  dan- 
ger of  losing  the  testimony  unless  taken  in  this  manner,  under 
the  rules  laid  down  in  Town  of  Hancock  v.  First  Nat.  Bank, 
93  N.  Y.  82,  and  Damis  Mach.  Co.  v.  RoUnson,  i2  Misc.  52 ; 
85  Supp.  574 

7.  When  refused. — If  the  application  for  an  examination 
of  a  witness  to  perpetuate  testimony  discloses  a  purpose  to  ex- 
amine the  witness  to  secure  evidence  to  prepare  for  trial,  it 
should  be  denied.  Damis  Maoh.  Co.  v.  Robinson,  42  Misc.  52 ; 
85  Supp.  574.  And  where  an  affidavit  showed  that  the  pro- 
posed wi|ness  was  sick  or  infirm  four  months  before  the  appli- 
cation was  made,  and  simply  stated  that  the  plaintiff  expected 
to  prove  certain  things  by  the  witness,  without  indicating  the 
grounds  for  his  expectation,  it  was  held  insufficient.  John- 
son v.  New  Home  S.  M.  Co.,  62  App.  Div.  157 ;  70  Supp.  875. 
An  affidavit  by  an  attorney  for  the  party  making  an  applica- 
tion, to  the  effect  that  the  third  person  whose  testimony  he 
asked  to  have  taken,  had  informed  the  attorney  that  said  third 
person  was  about  to  leave  the  State,  is  insufficient  to  support 
an  order  for  the  examination  of  such  third  person,  in  the  ab- 
sence of  an  excuse  for  failure  to  produce  the  affidavit  of  the 
proposed  witness.  Vincent  v.  Kihner,  107  App.  Div.  499 ;  95 
Supp.  343. 

8.  The  name  of  the  proposed  defendant  must  be  definitely 
stated"  in  an  application  to  examine  a  witness  before  action  is 
brought.     MatUr  of  White,  44  App.  Div.  119 ;  60  Supp.  702. 

9.  All  questions  to  he  Inserted. — In  an  examination  to 
perpetuate  testimony  all  the  questions  to  be  answered  should 
be  inserted  in  the  deposition,  and  the  court  will  not,  except  in 
extreme  cases,  judicially  determine  the  relevancy  of  the  ques- 
tions asked.     Hewlett  v.  Wood,  67  N.  Y.  394. 

10.  Notice. — An  order  for  the  perpetuation  of  testimony  of 
foreigners  who  only  expected  to  remain  in  the  country  a  short 
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time,  was  sustained,  although  only  twenty-four  hours'  notice 
of  the  hearing  was  given  to  the  adverse  party,  where  it  did 
not  appear  that  such  adverse  party  had  been  prejudiced  by 
reason  of  the  short  notice.  Matter  of  Tweedie  Trading  Co., 
105  App.  Div.  426 ;  94  Supp.  167.  Such  applications  are 
governed  as  to  time  by  the  general  provisions  of  the  Code  and 
the  Rules  of  Practice.  While  the  point  does  not  seem  to  have 
been  raised  or  decided,  it  seems  obvious  that  where  before  ac- 
tion brought  a  proposed  plaintiff  seeks  to  take  the  testimony 
of  witnesses  other  than  the  proposed  defendant,  notice  thereof 
must  be  given  to  such  proposed  defendant.  Code  Civ.  Pro. 
§875. 

11.  An  objection  to  a  question  should  be  noted  when  a 
deposition  de  bene  esse  is  taken,  otherwise  it  will  be  deemed  to 
have  been  waived.  EeVbard  v.  Ilaughian,  70  N.  Y.  54.  But 
see  Code  Civ.  Pro.  %  883,  which  was  passed  in  the  Code  of 
Remedial  Justice,  L.  1876,  c.  448.  The  court  makes  no  ref- 
erence to  this  section  and  it  is  doubtful  if  its  attention  was 
called  to  it.  An  objection  that  the  witness  has  refused  to 
answer  proper  and  material  questions  on  cross-examination 
cannot  be  taken  on  the  trial ;  and  the  remedy  is  by  motion 
before  trial.     Sturm  v.  Atlantic  Mut.  Ins.  Co.,  63  N.  Y.  77. 

12.  Attendance  of  witness  at  trial  must  be  procured  if 
possible. — Evidence  taken  for  the  purpose  of  perpetuating  it 
cannot  be  read  as  original  evidence  at  a  trial,  where  the  pres- 
ence of  the  witnesses  can  be  secured  by  due  diligence.  Poud 
V.  Ponnelly,  59  Hun,  615  ;  12  Supp.  396.  Letters  written  to 
the  witness  from  places  without  the  State,  after  the  examina- 
tion and  before  the  trial,  constitute  sufficient  evidence  that  the 
person  who  was  examined  is  without  the  State.  Carman  v. 
Kelly,  5  Hun,  283. 

13.  Suppressing  the  deposition — If  an  opportunity  to 
cross-examine  a  witne'ss  upon  a  deposition  is  lost  by  reason  of 
the  misconduct  of  the  witness  and  the  fault  or  omission  of  the 
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party  calling  him,  the  whole  deposition  may  be  suppressed. 
Hewlett  V.  Wood,  67  N.  Y.  394. 


Form  No.  948. 

Affidavit  to  Procure  Order  for  Examination  of  Party  or  Proposed 
Party  or  Witness  Before  or  After  Action  Begun,  to  Perpetuate 
Testimony  (de  bene  esse).' 

(Code  Civ.  Pro.  §§780  et  seq.;  Rule  82,  Gen.  Rules  of  Prac.) 

1.  {Insert  statements  contained  in  paragraph  Wo.  1  of  Forms 
Wos.  945  and  946.) 

2.  This  action  has  been  begun  by  the  service  of  a  summons 
and  the  defendant  has  appeared  therein  by  his  attorney  X.  Y. 
as  hereinbefore  set  forth.  {Or,  if  the  action  has  not  been  begun, 
state  that  it  is  about  to  he  begun  as  in  Form  No.  945.) 

3.  The  nature  of  the  action  and  the  relief  demanded  in  the 
complaint  herein  are  as  follows :  {State  these  facts  clea/rly).  ( Or, 
if  the  action  has  not  been  begun,  state  the  nature  of  the  con- 
troversy, and  the  relief  which  it  is  expected  to  demand.) 

4.  The  testimony  of  said  E.  F.  is  material  and  necessary  to 
the  plaintiEF  in  the  trial  of  said  action  by  reason  of  the  follow- 
ing circumstances :  {State  them).  And  deponent  expects  to 
prove  by  said  witness  the  following  facts :  {State  them). 

5.  Deponent  asks  for  the  examination  of  said  witness  at  this 
time  because  he  verily  believes  that  he  will  be  unable  to  pro- 
cure the  attendance  of  said  witness  at  the  trial  of  this  action, 
and  he  intends  to  use  the  testimony  so  to  be  taken  upon  said 
trial,  and  the  reasons  he  fears  it  will  be  impossible  to  secure 
the  attendance  of  said  witness  at  the  trial  are  as  follows: 
That  said  witness  is  about  to  depart  from  the  State,  not  to  re- 
turn (for  many  months)  as  appears  by  the  affidavit  of  said  wit- 
ness hereunto  annexed  and  made  a  part  of  this  application. 
{Or,  that  said  witness  is  so  ill  and  infirm  as  appears  by  the 

affidavit  of  Dr. ,  a  duly  licensed  physician,  which  is 

hereunto  annexed,  and  made  a  part  of  this  application,  that 
deponent  does  not  believe  that  said  witness  will  be  able  to  at- 
tend the  trial.) 

That  no  previous  application  for  such  an  order  has  been 
made. 

1  For  order  adapt  from  Form  No.  947. 
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Art.  TV.  examination  before  trial,  including   physical 

EXAMINATION. 

FORMS. 

NO.  PAGB. 

949.  AflBdavit  to  obtain  order  for  examination  of  a  party,  etc.,  in 

pending  action 1691. 

950.  Affidavit  to  obtain  order  for  examination  of  defendant  before 

trial 1693. 

951.  Stipulation  for  taiilng  deposition 1696. 

952.  Order  for  examination  of  party,  before  trial 1696. 

953.  Order  for  examination  of  person  who  expects  to  be  a  party  to 

an  action 1697. 

954.  Order  for  examination  of  defendant  before  trial.     Another  form  1697. 

955.  Order  for  examination  of  defendant  before  trial  after  motion 

to  vacate  has  been  denied 1698. 

956.  AfSldavit  of  service  of  order  for  examination,  etc 1699. 

957.  Deposition  of  party,  or  expected  party,  and  return  by  judge  or 

referee 1700. 

1.  Stringent  rules  modifled. — Many  of  the  older  decisions 
In  which  numerous  technical  rules  were  thrown  around  the  pro- 
cedure to  secure  an  examination  before  trial  of  an  adverse  party 
have  been  overruled  by  later  cases  whereby  the  practice  appears 
to  have  been  considerably  simplified.  Shonts  v.  Thomas,^  116 
App.Div.854;  lO'iSupp.  324.     "  The  authorities  ....  which 

1  The  decision  in  the  above-entitled  case  was  written  by  Mr.  Justice 
Gaynob  in  which  he  said  :  "By  §§870  et  seq.,  of  the  Code  of  Civil  Pro- 
cedure, a  party  to  an  action  is  given  the  right  to  take  the  deposition  of  an 
adverse  party  before  or  during  the  trial.  Section  872  prescribes  what  the 
affidavit  on  which  an  order  for  such  an  examination  is  asked  for  must 
'  contain.  Subdivision  4  thereof  requires  that  the  affidavit  '  set  forth ' 
that  the  testimony  of  the  person  to  be  examined  '  is  material  and  neces- 
sary for  the  party  making  such  application  or  the  prosecution  or  defense 
of  such  action,  and  if  the  action  is  to  recover  damages  for  personal  in- 
juries, that  the  defendant  is  ignorant  of  the  nature  and  extent  of  such 
personal  injuries.'  This  is  supplemented  by  Rule  82  of  the  General  Rules 
of  Practice,  which  requires  that  the  affidavit  '  specify  the  facts  and  cir- 
cumstances' which  show  the  examination  to  be  'material  and  necessary.' 
"  When  the  affidavit  fulfils  these  requirements,  as  it  does  in  this  case,  the 
party  is  entitled  to  have  the  examination  ;  the  order  for  it  '  must '  be 
granted  (§873).  The  courts  have  no  power  or  right  to  set  up  other  re- 
quirements. The  Code  provisions  are  plain.  They  were  designed  for  a 
useful  and  sometimes  necessary  purpose  which  should  not  be  frustrated 
but  served.     The  administration  of  justice  is  best  served  by  revelation  of 
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emphasized  the  importance  of  technical  rules  have  been  super- 
seded by  recent  decisions  facilitating  instead  of  obstructing  the 
examination  of  one's  adversary  before  trial."  Tarck  v.  Chis- 
holm,  53  Misc.  110 ;  103  Supp.  1095  (Feb.  1907). 

Distinct  from  hill  of  discovery. — It  seems  that  Oode  Civ. 
Pro.  §§  870  et  seq.  do  not  afford  the  same  remedy  as  did  a 
bill  of  discovery  in  equity.  Matter  of  Fulton,  75  App.  Div. 
623  ;  78  Supp.  116. 

Distinction  between  inspection  and  examination  before  trial. 
— There  is  a  clear  distinction  between  the  authority  granted 
for  an  inspection  under  Code  Civ.  Pro.  §§  803  et  seq.,  and  an 
examination  before  trial  under  Code  Ci/o.  Pro.  §§  870  et  seq. 
Matter  of  Sands,  98  App.  Div.  148  ;  90  Supp.  749. 

2.  The  remedy  of  examination  before  trial '  has  been  held 
proper  in  the  following  cases  :  ^ — In  an  action  for  breach  of 

the  truth,  not  by  concealment  and  surprise.  A  lawsuit  is  not  a  game  for 
sharp  advantages.  Only  good  can  come  from  bringing  out  the  facts.  It 
is  not  these  provisions  that  are  complex,  but  varying  and  contrary  judicial 
opinions  which  have  construed  them  and  assumed  to  curtail  them.  These 
decisions  are  no  longer  precedents.  We  have  come  back  to  the  simple 
proposition  that  a  party  to  an  action  is  entitled  to  and  should  have  this 
examination  of  another  party  thereto  who  has  knowledge  of  facts  material 
to  the  issue,  for  use  on  the  trial.  Goldmark  v.  U.  S.  Mectro-Galvanizing 
Co.,  Ill  App.  Div.  526  ;  McKeand  v.  Locke,  115  id.  174." 

1  Where  an  issue  of  fact  is  presented  to  be  determined  upon  the  trial  of 
the  action,  and  where  it  appears  that  a  party  to  the  action  has  knowledge 
of  facts  which  are  material  in  the  determination  of  that  issue,  either  party 
to  the  action  under  these  provisions  of  the  Code  is  entitled  to  examine' 
such  a  party  and  have  his  depositicm  taken  for  use  at  the  trial.  Goldmark 
V.  IT.  S.  Electro-Galvanizing  Co.,  Ill  App.  Div.  526,  529;  97  Supp.  1078. 
Where  there  is  no  doubt  of  the  good  faith  of  a  party  to  a  litigation  seek- 
ing to  establish  a  fact  essential  to  his  cause  of  action  by  the  testimony  of 
his  opponent,  I  can  see  no  reason  wliy  a  party  is  not  entitled  to  have  the 
knowledge  of  his  opponent  as  to  the  fact  whicli  he  wishes  to  establish  put 
upon  record,  so  that  the  evidence  of  that  fact  would  be  available  to  either 
party  to  the  action  when  the  trial  takes  place.  It  is  not  the  duty  of  a 
court  of  justice  to  suppress  the  facts  or  throw  obstacles  in  the  way  of 
either  party  in  establishing  the  truth.     Id. 

"On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, the  deposition  of  a  witness  may  be  taken,  although  the  witness 
was  sworn  at  a  former  trial,  if  it  appears  by  the  admission  of  the  witness 
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contract  for  failure  to  give  the  plaintiff  all  tbe  printing  work 
which  the  defendant  required,  to  compel  the  defendant  to  dis- 
close the  names  of  the  persons  to  whom  he  gave  work,  and  the 
quantity  of  work  given.  Bruen  v.  Whitman  Co.,  106  App. 
Div.  248  ;  94  Supp.  304.  To  examine  the  defendant,  who  was 
an  agent  of  the  plaintiff,  as  to  transactions  by  the  agent  for 
the  principal.  Haehler  v.  Hubbard,  36  Misc.  840  ;  74  Supp.  932. 
To  examine  the  officers  of  a  corporation  to  ascertain  the  au- 
thority of  an  employee  to  make  a  contract.  Wood  v.  Mott 
Iron  WorTis^  114  App.  Div.  108  ;  99  Supp.  677.  In  an  action 
for  specific  performance  of  a  sale  of  real  estate,  depending 
upon  whether  or  not  the  defendant  approved  of  a  sale,  sub- 
ject to  his  approval,  to  examine  the  defendant  as  to  whether 
he  made  such  apprpval.  Bender  v.  Borh,  52  Misc.  295 ;  102 
Supp.  152.  In  an  action  for  the  specific  performance  of  a  con- 
tract to  convey  lands,  to  examine  the  defendant  as  to  allega- 
tions that  the  defendant  had  entered  into  a  conspiracy  to  pre- 
vent the  sale  by  making  conveyances,  and  buying  mortgages 
and  other  liens  on  the  land.  McKemia  v.  Tully,  109  App. 
Div.  598  ;  96  Supp.  561.  In  an  action  for  injuries  caused  by 
an  alleged  defect  in  a  scenic  railway  car  at  Coney  Island, 
where  the  defendants  denied  that  they  owned  the  car,  and  the 
plaintiff  alleged  that  he  had  been  unable,  after  diligent  in- 
quiry, to  find  the  car,  to  examine  the  defendant  as  to  such 
ownership.  Watt  v.  Feltm.an,  111  App.  Div.  314 ;  97  Supp. 
737.  In  an  action  by  a  stockholder  charging  false  representa- 
tions as  to  statements  by  directors  of  the  value  of  the  assets 
of  the  corporation,  thus  inducing  the  plaintiff  to  buy  stock,  to 
examine  the  defendant  directors.  Turck  v.  Cliisholm,  53 
Misc.  110  ;  103  Supp.  1095. 

that  there  was  a  concealment  of  facts  at  the  former  trial.  O^  Connor  v. 
McLaurjUin,  80  App.  Div.  305;  80  Supp.  741. 

1  But  the  books  of  the  corporation  should  not  be  produced  unless  there 
are  allegations  in  the  moving  affidavits,  showing  that  they  contain  entries 
pertinent  to  the  matter  under  investigation;  and  should  the  necessity  of 
the  production  of  said  books  appear  during  the  examinaticm,  it  may 
be  adjourned  to  require  theil-  production.  Id.  See  also  paragraph  5, 
p.  1683. 
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3.  The  remedy  of  examination  before  trial  has  been  held 
improper  in  the  following  cases  :■ — In  an  action  for  an  ac- 
counting in  which  a  demand  is  made  for  judgment  for  the 
amount  found  due  upon  the  accounting,  to  examine  the  de- 
fendant before  trial  as  to  the  amount  due.  Zouda  v.  Revil- 
lion,  99  App.  Div.  431 ;  91  Supp.  194.  In  an  action  to  abate 
a  nuisance  against  a  municipal  corporation,  to  examine  the 
city  engineer  as  to  the  correctness  of  certain  maps  made  for 
the  city,  as  part  of  the  defense.  Lewis  v.  City  of  Buffalo,  115 
App.  Div.  725  ;  100  Supp.  1052.  An  examination  to  discover 
whether  or  not  the  person  applying  therefor  has  a  cause 
of  action  against  persons  not  named.  Matter  of  Ellett  v. 
Young,  95  App.  Div.  417 ;  88  Supp.  661.  The  examination 
of  a  gas  company's  books  cannot  be  allowed  at  the  instance  of 
a  municipality  to  determine  the  reasonable  price  of  gas,  when 
the  company  has  charged  not  more  than  the  maximum  amount 
allowed  by  statute  law.  Brooklyn  Union  Gas  Co.  v.  City  of 
New  Torh,  50  Misc.  450 ;  100  Supp.  570 ;  aff'd  115  App.  Div. 
69  ;  100  Supp.  625. 

4.  The  practice  of  procuring  an  order  or  an  examination  of 
an  adverse  party  before  trial  is  to  prepare  the  affidavits  ac-  _ 
cording  to  Code  Ci/v.  Pro.  §  872,  and  Rule  82,  Gen.  Rules  of 
Prac,  and  present  them  to  a  judge  of  the  court  ex  parte, 
under  Code  Civ.  Pro.  §  873.  The  order  and  affidavits  are 
then  served  upon  the  witnesses  personally  as  a  judge's  order, 
and  witness  fees,  as  in  an  action,  should  be  paid  or  tendered 
at  the  time  of  the  service.  Code  Giv.  Pro.  §  874.  A  copy  of 
the  order  and  affidavit-  must  also  be  served  on  the  attorney 
for  each  party  who  has  appeared  in  the  action,  in  addition 
to  the  service  personally  on  the  person  to  be  examined.  Code 
Civ.  Pro.  §  875.  On  the  return  of  the  order  the  witness 
should  be  sworn  by  the  judge  and  his  examination  proceed 
nominally  before  the  judge ;  but,  as  a  rule,  the  judge  does  not 
actually  supervise  the  examination,  except  where  a  question 
arises  which  the  witness  refuses  to  answer,  in  which  case  the 
judge  must  pass  upon  the  question.     If  a  reference  is  ordered 
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in  the  original  order,  or,  on  the  return  of  the  order,  of  course 
the  further  proceedings  are  before  the  referee,  who  must  take 
the  usual  oath  of  office  before  proceeding.  There  is  some 
doubt  under  the  old  cases  cited  in  the  text  under  Code  Oiv. 
Pro.  %  880,  as  it  now  reads,  whether  or  not  objections  can  be 
taken  on  the  trial  which  are  not  taken  on  the  examination  as 
to  the  competency  or  relevancy  of  questions  asked,  but  the 
statute  seems  to  indicate  that  all  questions  and  answers  must 
be  inserted  in  the  record  with  the  objections  noted,  so  that 
such  objections  may  be  brought  up  to  be  ruled  upon  by  the 
trial  judge  when  an  attempt  is  made  to  read  the  deposition  at 
the  trial.  For  prudential  reasons  it  is  certainly  good  practice 
to  note  such  objections  as  they  may  possibly  be  waived.  That 
the  referee  has  not  power  to  pass  upon  the  competency  or 
relevancy  of  questions  is  indicated  by  the  statute  itself,  wherein 
it  is  provided  that,  if  the  witness  refuses  to  answer  any  ques- 
tions, the  referee  must  report  the  fact  to  the  court  or  judge. 
Upon  the  close  of  the  examination  the  deposition  should  be 
read  over  to  the  person  examined,  and  he  must  then  sign  it 
and  swear  to  it,  and  the  judge  or  referee  must  certify  the  dep- 
osition, which  must  be  filed  in  the  office  of  the  clerk  within 
ten  days  thereafter,  if  an  action  is  pending,  but  if  no  action 
is  pending  it  must  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  it  was  taken.     Code  Civ.  Pro.  %  880. 

5.  Production  of  books. — If  the  party  to  be  examined  is  a 
natural  person,  the  only  way  in  which  the  books  can  be  pro- 
duced is  by  a  subpoena  duces  tecum  and  not  by  provision  of 
the  order.  But  if  a  corporation  is  to  be  examined,  subdivision 
7  of  §  872  authorizes  a  provision  in  the  order  for  the  produc- 
tion of  the  books  and  papers.  In  no  event,  however,  are  the 
books  to  be  used  for  the  purpose  of  inspection,  but  only  to  aid 
the  witness  by  refreshing  his  recollection  or  otherwise,  upon 
his  examination.  Matter  of  Sands,  98  App.  Di  v.  148 ;  90  Supp. 
749  ;  Eorst  v.  Yuengling  Brewing  Co.,  1  App.  Div.  629 ;  37 
Supp.  3  ;  Press  Publishing  Co.  v.  Star  Co.,  33  App.  Div.  242 ; 
53  Supp.  371 ;   Buffy  v.  Consolidated  Gas  Co.,  59  App.  Div. 
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580;  69  Supp.  635;  Bruen  v.  Whitman  Co.,  106  App.  Div. 
248 ;  94  Supp.  304.  The  necessity  of  such  production  must  be 
determined  upon  the  examination.  Duffy  v.  Consolidated  Gas 
Co.,  59  App.  Div.  580  ;  69  Supp.  635  ;  RyanY.  Reagan,  46  App. 
Div.  590 ;  62  Supp.  39  ;  Bloodgood  v.  Slayhaok,  62  App.  Div. 
315 ;  71  Supp.  809 ;  Matter  of  Sayre,  70  App.  Div.  329 ;  75 
Supp.  286 ;  De  Brunoff  v.  McClure-Tissot  Co.,  83  App.  Div.  640; 
82  Supp.  88 ;  Gee  v.  Pendas,  87  App.  Div.  137 ;  84  Supp.  32. 
The  production  of  books  and  papers  will  not  be  required  where 
it  appears  obvious  that  the  iutent  is  to  inspect  the  books  and 
that  they  are  not  produced  to  assist  in  the  examination  of  the 
witnesses.     Matter  of  Lee,  41  Misc.  642  ;  85  Supp.  224. 

Lease. — In  an  action  for  personal  injuries  received  in  an  ex- 
plosion in  a  subway,  the  officers  of  the  defendant  maj'  be 
required  to  produce  the  lease  under  which  it  acquired  the  right 
to  use  the  subway  and  also  reports  made  to  it  as  to  the  cause 
of  the  accident  and  the  condition  of  the  wires  in  the  subway 
after  the  accident.  Boyle  v.  Consolidated  Gas  Co.,  46  Misc. 
191  ;  94  Supp.  27. 

6.  Grounds  for  resisting  examination. — The  examination 
cannot  be  resisted  on  the  ground  that  the  plaintiff  can  procure 
the  required  evidence  from  other  persons.  Tureh  v.  Chisholm, 
53  Misc.  110 ;  103  Supp.  1095  ;  McKeand  v.  LooJce,  100  Supp. 
704.  That  the  defendants  are  residents  of  the  county,  are 
amenable  to  process  and  intend  to  be  present  at  the  trial  are  not 
valid  objections  to  the  granting  of  an  order  for  examination  by 
theplaintiff.  Turch  v.  Chisholm,  53 Misc.  110 ;  103  Supp.  1095. 
That  the  party  stipulates  to  be  present  at  the  trial  is  not  an 
answer  to  the  application.  Id.  y  Commercial  Pub..  Go.  v.  Beok- 
with,  57  App.  Div.  574;  68  Supp.  600.  That  a  party  will  at- 
tend at  the  trial  of  the  action  is  in  itself  no  defense  to  a  mo- 
tion for  his  examination  before  trial.  Bend&r  v.  Bork,  52  Misc. 
295  ;  102  Supp.  152.  Denial  of  knowledge  cannot  assist  the 
defendants.     Turck  v.  Chisholm,  53  Misc.  110 ;  103  Supp.  1095. 

7.  Made  to  judge,  not  court. — An  application  for  an  order 
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for  examination  before  trial  should  be  made  to  a  judge,  not  to 
the  court.     Hirshjield  v.  /.  Rosenthal  &  Co.,  51  Misc.  644 ; 

99  Snpp.  912. 

8..  Motion  papers.^ — The  papers  on  an  application  for  ex- 
amination before  trial  must  fairly  show  that  the  moving  party 
intends  to  use  the  evidence  upon  the  trial.     Whitney  v.  Hudd, 

100  App.  Div.  492 ;  91  Supp.  429.  But  this  may  appear  by 
necessary  inference  from  the  moving  papers.  Dudley  y.N.  Y. 
Filter  Mfg.  Go.,  80  App.  Div.  164 ;  80  Supp.  529  ;  McCormack 
V.  Coddington,  98  App.  Div.  13 ;  90  Supp.  218.  Facts  and 
circumstances  which  show  the  necessity  and  materiality  of  the 
examination  need  not  be  stated  in  the  words  of  Eule  82,  if 
the  requirements  may  fairly  be  inferred  from  the  statements 
made.  Rosenbaum  v.  Rice,  36  Misc.  410 ;  T3  Supp.  714.  The 
affidavit  must  show  the  importance  of  taking  the  testimony 
before  rather  than  at  the  trial.  Hay  v.  Zeiger,  50  App.  Div. 
462 ;  64  Supp.  202.  It  must  state  the  name  and  residence  of 
the  pai'ty  and  witness  to  be  examined.  Dennis  v.  Tehbetts,  29 
Misc.  600  ;  61  Supp.  503. 

The  office  address  or  residence  of  the  applicant's  attorney 
must  be  stated  in  the  affidavit  or  the  order  vpili  be  vacated. 
Van  Roy  v.  Harriott,  30  Hun,  T7. 

Whe7'e  the  affidavit  is  made  on  information  and  helief'^  the 
rules  established  by  the  courts  as  to  such  affidavits  must  be 
observed.  Tanenbaum  v.  Lindheim,  54  App.  Div.  188;  %% 
Supp.  375 ;  Rosenbaum  v  Rice,  36  Misc.  410 ;  73  Supp.  714. 

The  application  may  be  made  by  the  attorney,  if  he  has  actual 
knowledge  of  the  facts  which  are  positively  averred,  and  the 
principal  is  in  a  foreign  country.  Treadwell  v.  Green,  87  App. 
Div.  425 ;  84  Supp.  557.  But  an  allegation  merely  that  the 
party  is  without  the  State  is  insufficient  as  an  excuse  for  hav- 
ing the  affidavit  made  by  the  attorney.  Orne  v.  Oreene,  74 
App.  Div.  404 ;  77  Supp.  475. 

'  See  Code  Civ.  Pro.  §872,  for  formal  requii-ements;  also  Bule  82,  Gen. 

Bules  of  Prac. 
'  See  note  on  Affidavits  on  information  and  belief,  Vol.  I,  pp.  648 

et  seq. 
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Waiver  of  defects  in  application. — Taking  part  in  the  ex- 
amination and  cross-examining  the  witness,  under  objection 
that  the  proceedings  are  irregular,  does  not  waive  the  right  to 
move  to  vacate  the  order.  Osborne  v  Barber,  106  App.  Div. 
236 ;  93  Supp.  833. 

9.  Form  of  the  order;  corporations There  is  no  author- 
ity for  the  examination  of  an  oificer  of  a  corporation  as  such 
before  trial,  but  the  order  should  be  in  form  for  the  examina- 
tion of  the  corporation  and  provide  that  the  information  be 
elicited  by  an  examination  of  certain  of  its  officers.  Jacobs  v. 
Mexican  Sugar  Refining  Company,  112  App.  Div.  657;  98 
Supp.  541. 

Should  not  include  party  and  witness. — The  order  for  the 
examination  of  a  party  before  trial  should  not  include  a  direc- 
tion for  the  examination  of  a  witness  not  a  party  for  the  pur- 
pose of  perpetuating  bis  testimony.  Boech  v.  Smith,  85  App. 
Div.  575 ;  83  Supp.  428. 

10.  Notice  of  an  application  for  an  order  appointing  a 
referee  to  take  a  deposition  is  essential  to  the  validity  of  the 
order.     Pergoli  v.  Lytnan,  92  Supp.  788. 

1 1 .  Service  of  order. — A  copy  of  the  order  and  of  the 
affidavit  upon  which  it  was  granted  must  be  served  upon  the 
attorney  for  each  party  to  the  action  who  has  appeared  ;  if  a 
party  has  not  appeared  he  must  be  served  in  the  manner 
directed  in  the  order.  If  no  action  is  pending,  the  order  must 
be  served  personally  on  each  person  named  therein  as  expected 
adverse  parties.     Code  Civ.  Pro.  §  875. 

Personal  service  of  the  order  must  be  made.  Hall  v.  Gil- 
man,  87  App.  Div.  248 ;  84  Supp.  279.  And  a  copy  of  the 
affidavit  and  order  must  be  served  on  the  attorney.  Code  Ci/o. 
Pro.  §  875.  Witness  fees  must  be  paid.  Id.  §  874.  Substi- 
tuted service  of  the  order  is  unauthorized.  H.all  v.  Qihnan, 
87  App.  Div.  248  ;  84  Supp.  279. 

Time  of  service. — The   order   should   provide   for   service 
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thereof  at  least  five  days  before  the  examination,  unless  the 
court  for  good  cause  shortens  the  time  by  a  provision  in  the 
order.  Osborne  v.  Barber,  105  App.  Div.  236 ;  93  Supp.  833. 
Notice  of  twenty-four  hours  was  held  sufficient  where  the  party 
was  not  prejudiced.  Matter  of  Tweedie  Trading  Co.,  105 
App.  Div.  426  ;  94  Supp.  167.  An  order  directing  examination 
four  days  after  the  service  of  the  order  without  reasons  being 
given  for  shortening  the  time  to  less  than  five  days,  must  be 
vacated.     McKeane  v.  Loche,  100  Supp.  704. 

Witness'  fees  at  the  rate  prescribed  by  law  in  an  action  of 
the  Supreme  Court  must  be  paid  or  tendered  when  the  order 
is  served  upon  the  party  or  other  person  required  to  attend. 
Code  Giv.  Pro.  %  874. 

12.  Where  examination  held. — The  order  should  provide 
for  the  examination  in  the  county  of  the  residence  or  place  of 
business  of  the  party  to  be  examined.  Carr  v.  General  In- 
candescent A.  L.  Go.,  37  Misc.  837 ;  77  Supp.  464.  A  witness 
who  resides  in  the  State  can  only  be  compelled  to  attend  in 
the  county  in  which  be  resides  or  where  he  has  an  office  for 
the  regular  transaction  of  business  in  person.  If  he  is  not  a 
resident  of  the  State  he  can  only  be  compelled  to  attend  in  the 
county  "wherein  he  is  served  with  the  subpoena,  unless  for 
special  reasons  stated  in  the  affidavit,  or  the  order  otherwise 
directs.     Gode  Giv.  Pro.  %  886. 

13.  Reinstatement  of  order. — After  an  order,  vacating  an 
order  for  the  examination  of  a  party,  has  been  reversed  on  ap- 
peal, it  is  not  necessary  to  serve  a  new  affidavit  and  order,  but 
the  order  of  reversal  should  contain  the  proper  recitals  and  re- 
quire the  party  to  appear  at  a  time  and  place  mentioned. 
Haebler  v.  Hubbard,  36  Misc.  642 ;  74  Supp.  461. 

14.  To  get  rid  of  an  order  for  a  deposition,  a  motion  should 
be  made  to  vacate  it,  which  may  be  done  either  on  the  papers 
on  which  it  was  granted  or  on  additional  affidavits,  but  prob- 
ably a  motion  made  in  either  manner  is  a  bar  to  another  mo- 
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tioD,  unless  made  on  entirely  new  facts.  While  there  is,  no 
special  provision  of  law  for  moving  to  vacate  the  order  on  the 
return  thereof,  under  the  general  power  of  a  judge  to  vacate 
an  order  made  ex  parte,  with  or  without  notice,  no  doubt  the 
practice  would  be  sustained  in  a  proper  case,  of  moving  to  va- 
cate the  order,  before  the  judge  who  made  it,  on  the  return  day 
thereof,  without  regard  to  whether  this  motion  was  made  on 
the  original  papers  or  on  additional  affidavits^ 

16.  The  witness  may  be  punished  for  contempt  by  being 
imprisoned  for  refusal  to  answer  such  questions  as  he  is  directed 
to  answer  by  the  court  or  judge.  Code  Cw.  Pro.  §§  876,  856, 
857,  858. 

16.  Examination  of  a  person  confined  in  jail  may  be 

taken  under  Code  Cw.  Pro.  §  877,  but  not  by  consent  of  the 
parties.     Id.  %  979. 

17.  Referee  cannot  rule  on  relevancy  of  questions. — The 

person  examined  must  answer  all  the  questions  asked  of  him, 
as  the  referee  has  no  power  to  pass  upon  the  relevancy  or  ma- 
teriality of  the  questions,  and,  if  objection  is  made,  the  matter 
must  be  referred  to  the  court  or  judge  to  determine  whether 
or  not  a  witness  is  bound  to  answer.  Code  Civ.  Pro.  §  880. 
But  objections  to  questions  should  be  noted  at  the  time  of  tak- 
ing the  deposition  or  they  will  be  waived.  Hebbard  v.  Haugh- 
ian,  70  ]Sr.  Y.  54.  See  Code  Civ.  Pro.  §  883,  however,  which 
probably  nullifies  the  Hebbard  case,  although  that  case  was 
decided  in  June,  1877,  and  §  883  was  passed  with  the  Code  of 
Remedial  Justice,  L.  1876,  c.  448. 

18.  Officer's  certificate  to  deposition. — The  deposition 
should  be  read  in  the  presence  of  the  witnesses  and  should  be 
subscribed  in  the  presence  of  an  officer,  which  facts  the  officer's 
certificate  should  state.     Foster  v^  Brdlook,  12  Hun,  200. 

19.  Use  of  deposition  ;  inability  of  witness  to  attend  trial. 

— Under  a  deposition  taken  pursuant  to  Code  Civ.  Pro.  §§  870 
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et  seq.,  it  must  appear  on  the  trial  that  the  witness  is  dead,  or 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or, 
other  infirmities,  or  that  he  is  confined  in  prison,  or  that  he 
has  been  and  is  absent  from  the  State,  so  that  his  attendance 
could  not  with  reasonable  diligence  be  compelled  by  subpoena, 
before  the  deposition  will  be  allowed  to  be  read.  Code  Civ. 
Pro.  §  882.  If  the  witness  is  produced  at  the  trial,  the  deposi- 
tion cannot  be  read,  unless  it  is  that  of  a  party  taken  at  the 
instance  of  an  adverse  party  or  pursuant  to  stipulation.  Min- 
ers^ and  Merchants'  Bank  v.  Ardsley  Hall  Co.,  113  App.  Div. 
194 ;  99  Supp.  98.  A  witness  may  be  called  at  a  trial  to  tes- 
tify as  to  additional  facts,  notwithstanding  he  has  been  exam- 
ined before  trial.     Berdell  v.  Berdell,  27  Hun,  24. 

A  Godefendant  may  he  an  adverse  party  within  the  meaning 
of  Code  Civ.  Pro.  §  882,  so  that  his  deposition  taken  before 
trial  may  be  read  upon  the  trial  even  though  such  party  is  in 
court.     Iletzel  v.  Easterly,  96  App.  Div.  517;  89  Supp.  154. 

20.  Physical  examination  of  plaintiff  in  negligence  ac- 
tion.'— An  order  for  a  physical  examination  of  the  plaintiff,  in 
an  action  for  personal  injuries,  under  Code  Civ.  Pro.  §§  872, 
873,  should  contain  a  provision  for  an  oral  examination,  but 
the  scope  of  the  examination  may  be  confined  to  questions 
touching  the  nature  and  extent  of  his  injuries.  Landau  v. 
Citron,  47  Misc.  354 ;  93  Supp.  1111 ;  Lyon  v.  Manhattan  By. 
Co.  142  IST.  Y.  298.  For  to  provide  for  physical  examination 
only,  would  defeat  the  legislative  purpose.  Lyon  v.  Manhattan 
By.  Co.,  142  N.  Y.  298. 

The  constitutionality  of  the  amendment  to  Code  Civ.  Pro. 
§  873,  made  by  L.  1893,  c.  721,  has  been  upheld.  Lyon  v. 
Manhattan  By.  Co.,  142  N.  Y.  298. 

The  affidavit,  for  the  purpose  of  obtaining  the  order  for 
physical  examination,  has  been  held  sufficient  where  it  stated 
that  the  defendant  proposed  to  use  the  testimony  upon  the  trial 

1  In  a  negligence  action,  before  the  amendment  to  Code  Civ.  Pro.  §  873  by 
L.  1893  c.  721,  an  order  for  the  examination  of  the  plaintiff,  a  -woman, 
was  reversed,  for  lack  of  power.  Roberts  v.  Ogdensburgh  &  L.  C.  B.  Co., 
29  Hun,  154. 

Vol.  11—52 
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of  the  action.  Green  v.  Middlesex  R.  Co.,  10  Misc.  473 ;  32 
Supp.  177.  It  has  also  been  declared  that  the  objection  that  this 
affidavit  did  not  contain  an  allegation  that  the  party  asking 
for  the  order  intended  to  use  at  the  trial  the  testimony  adduced 
at  the  examination,  was  frivolous,  for  he  could  not  tell  whether 
he  would  use  the  testimony  until  he  knew  what  it  was  to  be. 
Mosen  v.  Newlurgh  Electric  R.  Co.,  91  Hun,  278 ;  36  Supp.  149. 

"  Absolute  necessity  "  indicates  a  prerequisite  to  the  granting 
of  this  relief.     Newman  v.  Third  Ave.  R.  Co.,  19  Wk.  Dig.  500. 

In  the  United  States  courts,  in  a  negligence  action,  there  is  no 
power  to  compel  the  plaintiff  to  submit  to  an  examination  of 
his  person.      Un.  Pac.  R.  Co.  v.  Botsford,^  141  U.  S.  250. 

If  woman  is  to  he  examined.— W  here,  in  an  action  for  negli- 
gence, an  order  is  made  for  the  physical  examination  of  the 
plaintiff,  who  is  a  woman,  she  has  a  right  to  require  such  ex- 
amination to  be  made  by  physicians  of  her  own  sex.  Potter 
V.  Mammondsjport,  112  App.  Div.  91 ;  98  Supp.  186. 

21.  In  a  malpractice  action,  the  plaintiff  was  ordered  to 
be  examined,  by  virtue  of  the  court's  inherent  power.  Walsh 
V.  Say  re,  52  How.  Pr.  334. 

23.  Further  physical  examination  of  the  plaintiff,  a  wo- 
man, in  an  action  for  personal  injuries,  was  refused,  the  court 
holding  that  the  order  was  discretionary  and  that  the  discre- 
tion was  properly  exercised.  Lawrence  v.  Samuels,  20  Misc.  15 ; 
44  Supp.  602. 

23.  In  annulment  action.— In  an  action  brought  by  a  wife 
to  annul  a  marriage  on  the  ground  of  iinpotency.  the  court 
will,  at  the  request  of  the  wife,  direct  a  physical  examination 
of  the  defendant.     Gore  v.  Gore,^  103  App.  Div.  168  ;  93  Supp. 

1  "  No  right  is  held  more  sacred,  or  is  more  carefully  guarded,  by  the 
common  ]a\»-,  than  the  right  of  every  individual  to  the  possession  and  con- 
trol of  his  own  person,  free  from  all  restraint  or  interference  of  others, 
unless  by  clear  and  unquestionable  authority  of  law."     Id. 

2  It  seems  that  the  old  Court  of  Chancery  "  would  never  grant  a  decree 
annulling  a  marriage  on  that  ground  until  such  an  examination  had  been 
had  by  competent  and  disinterested  surgeons,  named  or  approved  by  the 


DEPOSITIONS.  1691 


Examination  Before  Trial,  Including  Physical  Examination. 

396.  But  in  the  absence  of  special  circumstances,  the  order 
should  not  provide  for  conducting  the  examination  out  of  court 
and  before  the  trial,  and  should  not  direct  a  reference.  Id. 
Inherent  poiver. — The  old  Court  of  Chancery  never  refused, 
it  seems,  to  exercise  the  authority  to  grant  such  an  order  for 
physical  examination.  Gore  v.  Gore,  103  App.  Div.  168;  93 
Supp.  396.  It  is  by  virtue  of  the  equity  povt^er  of  the  court 
that  a  husband  has  been  directed  to  be  examined  in  such  a 
case.  Cahn  v.  Cahn,  21  Misc.  506  ;  48  Supp.  1Y3;  Anony- 
mous, 34  Misc.  109  ;  69  Supp.  547.  The  examination  is  proper 
when  the  reason  for  annulment  is  not  impotency,  but  fraud  in 
the  defendant's,  representation  that  he  was  in  good  health 
when  in  fact  he  had  syphilis.  Anonymous,  34  Misc.  109  ; 
69  Supp.  547.  The  relief  not  being  under  Code  Ow.  Pro. 
§  872,  the  requirements  thereof  as  to  motion  papers  need  not 
be  complied  with.     Id. 

24.  Procedure  on  physical  examination. — "  The  physician 
appointed  is  an  officer  of  the  court  and  subject  to  directions 
of  the  same  and  to  its  orders,  and  should  be  sworn."  Law- 
rence V.  Samuels,  20  Misc.  15.  The  physician  may  ask  the 
plaintiff  such  questions  as,  in  his  opinion,  are  necessary  to  en- 
able him,  as  a  physician,  to  ascertain  and  report  fully  upon  the 
nature  and  extent  of  the  injuries  alleged  in  the  complaint. 
Wunsch  V.  Weber,  31  Abb.  N.  C.  965 ;  29  Supp.  1100. 


Form  No.  949. 

Affidavit  to  Obtain  Order  for  Examination  of  a  Party,  in  a  Pending 
Action.   General  Form. 

(Code  Civ.  Pro.  §872.) 

j^  -Q    of  ,  being  duly  sworn,  says  [that  he  is  the 

plaintiff  ((^'j-  defendant)  in  the  above-entitled  action]  : 

That  said  action  has  been  commenced  on  the day 

court  and  such  an  examination  would  be  directed  and  the' defendant  or- 
dered to  submit  thereto  upon  the  court's  own  motion,  in  the  event  that 
neither  party  applied,  upon  the  ground  that  public  policy  required  such 
proof  of  such  a  charge,  in  order  to  warrant  a  dissolution  of  the  marriage 
contract  on  that  ground.  Any  less  efficient  proof  was  clearly  so  liable  to 
collusion  that  it  was  deemed  insufficient  and  unsatisfactory."     Id. 
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of ,  19 — ,  by  A.  B.   [w  C.  D.],  the  above-named 

plaintiff,  who  resides  at  ,  against  E.  F.,  the  above-, 

named  defendant,  who  resides  at  • ;  and  said  action 

is  now  pending  in  the court,  and  the  place  of  trial 

therein  is  the  county  of . 

That  said  defendant  has  appeared  [and  answered]  by  I.  F., 
as  his  attorney,  who  resides  [or  whose  office  address  is]  at 

— — ■ [or  that  said  defendant  has  not  appeared],  and  that 

the  plaintiff  has  appeared  by  G.  K.  as  his  attorney,  who  re- 
sides [or  whose  office  address  is]  at . 

The  said  action  is  brought  [here  state  the  nature  of  the  action, 
and  the  substamoe  of  the  judgment  demfmded\ 

[That  the  nature  of  the  defense  to  said  action  is  as  follows 
{state  the  nature  of  the  defense)^ 

That  the  testimony  of  the  said  defendant  [or  of  said  plaintiff ; 

or  oi  I.  J.,  who  resides  in  the of ,  in  the 

county  of ]  is  material  and  necessary  for  the  plaintiff 

[or  defendant]  [or  for  the  prosecution  (or  defense)  of  said  ac- 
tion]. 

That  the  following  facts  and  circumstances  render  the  ex- 
amination of  the  saicj defendant  [or  plaintiff ;  or  I.  J.]  material 
and  necessary  [here  state  same']. 

That  said  defendant  [or  plaintiff;  orl.  J.]  is  now  sojourning 

at ,  in  the of [or  that  said  1.  J . 

{or  C.  D.)  regularly  transacts  his  business  at ,  in  the 

of ]. 

[That  the  said  I.  J.  is  about  to  depart  from  the  State  {or  is 
so  sick)  {or  infirm)  as  to  afford  reasonable  ground  to  believe 
that  he  will  not  be  able  to  attend  the  trial  of  the  above-en- 
titled action  (as  will  appear  from  the  certificate  of  his  attend- 
ing physician  hereto  annexed)  {or  state  any  other  special  cir- 
cumstances which  render  it  proper  that  he  should  he  examined).'] 

[That  the  names  of  the  officers  and  directors  of  said  (name 
of  corporation)  (whose  testimony  is  necessary  and  material), 
are  as  follows,  to  wit  {state  names) :  or  that  the  following  are 
the  books  and  papers  of  said  (^name  of  corporation),  as  to  the 
contents  of  which  an  examination  or  inspection  is  desired.] 

[That  said is  confined  in  the  jail  of  the  county  of 

■ ,  situated  in  the of ,  in  said  county 

{or  other  prison  within  the  State,  describing  it,  and  stating  Lo- 
cation), under  a  sentence  for  felony.] 

That  no  previous  application  for  such  an  order  has  been  made. 

[That  said  examination  is  to  be  had  for  the  purpose  of  using 
the  testimony  upon  the  trial  of  said  action.] 
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Add  any  other  facts  as  required  by  subdivision  1,  section  872, 
Code  Civil  Procedure. 


Form  IVo.  950. 

Affidavit  (Partially  Summarized)  on  whicli  Order  for  Examina- 
tion of  Defendant  Before  Trial  was  Based,  i 
(Code  Civ.  Pro.  §§870-886  ;  Rule  82,  Gen.  Rules  of  Prac.) 
S.  T.,  being  duly  sworn,  says  :  \_The  first  am,d  second  para- 
graphs state  that  the  affiant  is  the  plaintiff  herei/n  and  give  the 
date  of  the  commencement  of  the  action,  his  residence,  the  name 
andojfice  address  of  his  attorney,  the  dates  when  issue  was  joined, 
the  number  of  the  case,  and  the  names  and  residences  of  the  de- 
fendants and  of  their  attorneys?^ 

3.  This  is  an  action  for'  deceit  brought  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  his  having  purchased 
and  held  stock  in  the  A.  G.  T.  Co.,  upon  the  faith  of  false 
representations  alleged  to  have  been  made  by  the  defendants 
and  acted  upon  by  the  plaintiff  in  the  purchase  and  holding  of 
his  said  stock.  The  individual  defendants  were  all  of  them  di- 
rectors in  the  A.  G.  T.  Co.  The  plaintiff  alleges  the  forma- 
tion of  a  plan  on  the  part  of  the  defendant  to  form  a  corpora- 
tion to  take  other  property  owned  by  them,  all  of  a  small 
value,  for  the  purpose  of  disposing  of  stock  in  said  company  to 
the  investing  public  by  means  of  false  representations  and  fic- 
titious dividends.  The  false  statements  and  representations 
alleged  to  have  been  made  by  the  defendants  are  as  follows: 
{Five  paragraphs  stating  in  detail  the  alleged  false  statements 
and  representations^ 

4.  The  complaint  then  alleges  that  all  of  these  representa- 
tions were  false  to  the  knowledge  of  the  defendants,  and  that 
the  stock  was  not  fully  paid,  that  the  dividends  were  not 
earned,  but  were  paid  entirely  out  of  the  capital,  and  that  all 
of  the  statements  were  false  and  made  by  the  defendants  for 
the  purpose  of  inducing  the  plaintiff  to  act  upon  thera,  and 
that  the  plaintiff  did  act  upon  thera  by  purchasing  his  stock, 
and  that  he  has  incurred  a  large  loss  by  reason  thereof.  The 
judgment  demanded  in  the  action  is  damages  in  the  sum  of 

dollars,  as  particularly  demanded  in  the  complaint. 

A  copy  of  the  complaint  is  hereto  annexed,  marked  Exhibit 

5.  The  defense  in  the  action  is  a  general  denial  and  allega- 
tions that  the  directors  in  voting  for  the  fictitious  dividends 

iFrom  Tvrck  v.  Chisholm,  53  Misc.  110  ;  103  Supp.  1095;  in  which  the 
Order  was  upheld. 
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did  SO  in  good  faith,  and  in  the  belief  that  the  dividends  had 
been  earned  ;  and  also  a  defense  setting  up  the  two  years'  stat- 
ute of  limitations.  Copies  of  the  answers  of  D.  O.  M.  and 
M.  J.  O'S.,  Jr.,  are  hereto  annexed  and  marked  Exhibits  "  B  " 
and  "C." 

The  answers  of  the  other  defendants  are  similar  and  raise 
the  same  issues. 

6.  The  testimony  of  M.  J.  O'S.,  Jr.,  and  D.  O.  M.  is  ma- 
terial and  necessary  to  the  plaintiff,  and  the  plaintiff  intends 
to  use  upon  the  trial  of  this  action  testimony  of  the  said  de- 
fendant given  upon  the  examination  herein.  The  said  M.  J. 
O'S.,  Jr.,  was  an  officer  of  the  said  corporation,  to  wit,  its 
2d  Vice-President,  and  the  active  and  guiding  spirit  in  its 
management,  and  had  a  more  complete  and  distinct  knowl- 
edge of  the  management  of  said  corporation  than  any  of  the 
other  officers.  The  minutes  of  the  said  company  state  that 
most  of  the  reports  made  to  the  directors  as  to  the  condition 
and  affairs  of  the  company  were  made  by  the  said  M.  J. 
O'S.,  Jr.  The  said  D.  O.  M.  was  a  director  of  said  corpora- 
tion and  present  at  some  of  the  meetings  at  which  some  of  said 
dividends  were  declared.  In  the  year  19 — ,  the  plaintiff  in 
this  action  brought  a  stockholder's  action  on  behalf  of  another 
stockholder,  ~N.,  and  compelled  the  directors  to  pay  back  to 
the  corporation  the  amount  of  the  alleged  illegal  dividends,  to 
wit,  the  sum  of -dollars,  with per  cent  inter- 
est thereon.  That  a  check  for  this  amount  which  was  re- 
paid to  the  corporation  was  sent  to  the  corporation  in  a  letter 
signed  by  H.  E.  H.  and  D.  O.  M.,  two  of  the  defendants 
herein,  and  said  letter  stated  that  the  minutes  of  the  said 
company  state  that  most  of  the  reports  made  to  the  directors 
as  to  the  condition  and  affairs  of  the  company  were  made  by 
said  M.  J.  O'S.,  Jr. ;  the  said  D.  O.  M.  had  caused  to  be  made 
an  investigation  of  the  books  of  the  company  to  ascertain 
whether  said  dividends  had  been  earned  or  had  been  paid  out 
of  the  capital,  and  that  as  a  result  of  said  investigation  had 
decided  to  pay  back  the  full  amount  thereof  with  interest  from 
the  date  of  the  declaration  of  said  dividends.  The  said  M., 
therefore,  by  his  own  statements,  has  made  a  full  investiga- 
tion of  the  books  of  account  of  the  corporation,  and  is,  there- 
fore, familiar  with  the  facts  as  to  the  declaration  of  said  divi- 
dends and  competent  to  testify  as  to  the  method  of  their 
declaration,  and  as  to  whether  they  were  earned  or  not.  The 
said  M.  J.  O'S.,  Jr.,  being  an  officer  of  the  corporation,  can 
testify  as  to  the  amount  of  investigation  that  was  made  by 
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the  directors  before  declaring  said  dividends,  and  testify  as  to 
the  declaration  of  said  dividends  and  the  publication  of  the 
dividend  notices  in  the  papers,  the  issuance  ^nd  sale  of  stock 
as  fully  paid,  the  value  of  the  property  transferred  to  the  cor- 
poration in  exchange  for  its dollars,  par  value,  of 

stock,  and  can  also  testify  as  to  the  increase  in  the  value  of 
the  assets  of  the  corporation  on  its  books.  It  is  necessary 
and  material  for  the  plaintiff  to  prove  all  of  these  matters,  as 
they  are  set  out  in  the  complaint  herein.  The  plaintiff  has  not 
such  knowledge  on  the  subject  as  to  enable  him  to  testify 
thereto,  and  knows  no  one,  except  the  defendants  herein,  who 
has  kn9wledge  on  the  subject  and  can  testify  thereto.  The 
defendants,  M.  J.  O'S.,  Jr.,  and  D.  O.  M.,  are  by  virtue  of 
their  positions  as  former  officers  and  former  directors  of  the 
said  corporation,  and  by  virtue  of  the  investigation  made  by 
the  said  M.  into  the  affairs  of  said  corporation,  the  only  per- 
sons except  the  other  defendants  herein  who  are  known  to  the 
plaintiff,  who  can  testify  thereto.  The  examination  of  both 
of  them  is  necessary  because  each  was  present  at  some  of  the 
dividend  meetings,  but  not  all  of  them,  and  the  defendant 
M.  J.  O'S.,  Jr.,  is  an  officer  of  the  said  company  and  has 
knowledge  as  to  the  reports  made  as  to  the  condition  of  the 
company,  and  the  defendant  M.,  by  reason  of  the  special  in- 
vestigation made  by  him,  has  knowledge  as  to  the  circum- 
stances attending  the  declaration  of  the  dividends,  and  that 
they  were  not  earned,  but  were  paid  out  of  the  capital.  '  Said 
M.  was  conversant  with  the  affairs  of  the  A.  G.  T.  Co.,  gen- 
erally, having  been  a  large  stockholder  and  familiar  with  the 
affairs  of  the  A.  G.  T.  Co.,  and  the  companies  taken  over  by 
it  at  the  time  of  the  exchange  of  the  latters'  shares  for  the 
shares  in  the  A.  G.  T.  Co.  as  set  forth  in  the  complaint.  {State- 
ments of  the  residences  of  D.  0.  M.  and  M.  J.  O'S.,  Jr.,  both 
inJVew   YorTi  County^ 

6.  Deponent  further  says  that  he  has  fully  and  fairly  stated 
his  cause  of  action  and  all  the  facts  in  this  case,  and  what 
deponent  expects  to  prove  as  aforesaid,  by  the  examination  of 
said  M.  .J.  O'S.,  Jr.,  and  D.  O.  M.,  to  H.  JST.,  one  of  the  at- 
torneys and  of  counsel  for  the  plaintiff  herein,  who  resides  at 
No.  — ■ Street,  New  York  City,  Manhattan  Bor- 
ough, and  is  advised  by  said  counsel,  and  verily  believes,,  that 
the  plaintiff  has  a  good  cause  of  action  herein,  and  that  the 
examination  of  the  said  defendants,  M.  J.  O'S.,  Jr.,  and  D.  0._M., 
is  necessary  for  the  prosecution  of  his  cause  of  action  herein. 

7.  This  application  is  made  in  good  faith  and  no  previous 
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application  for  the  examination  of  M.  J.  O'S.,  Jr.,  or  D.  O.  M., 
or  any  one  else,  before  trial  herein,  has  been  made. 

Form  'So.  951. 

Stipulation  for  Taking  of  Deposition. 
(Code  Civ.  Pro.  §879.) 

It  is  hereby  stipulated,  pursuant  to  the  provisions  of  sec- 
tion 8Y9  of  the  Code  of  Civil  Procedure,  between  the  parties 
to  the  above-entitled  action,  that  the  deposition  of  M.  IST., 

of ,  as  a  witness  in  the  said  action,  to  be  used  therein, 

may  be  taken  before  Hon.  A.  O.,  judge  [or  justice]  of  the 

Court  [or  before  I.  L.  as  referee],  at -,  in  the 

of ,  in  the  county  of ,  on  the 

day  of ,  19 — ■,  at o'clock  in  the noon, 

oraUy  [or  upon  the  interrogatories  hereto  annexed].  * 


Form  No.  953. 

Order  for  Examination  of  Party  Before  Trial. 

(Code  Civ.  Pro.  §  873.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  hereto  annexed, 
and  on  the  application  of  the  plaintiff  [or  defendant ;  or  of 
I.  J.],  who  desires  to  take  the  examination  and  deposition  of 
the  defendant  [or  of  the  plaintiff  ;  or  of  J.  K.]  in  this  action, 
before  the  trial  thereof  : 

It 'is  ordered,  that  the  said  defendant,  C.  D.  [or  the  plain- 
tiff, A.  B. ;  or  said  J.  K.],  do  appear  before  me  [or  before 
M.  F.,  who  is  hereby  appointed  referee  for  the  purpose  of  tak- 
ing the  examination  of  said  C.  D.  {or,  A.  B. ;  or  J.  K.)],  at 

,  on  the —  day  of ,  19 — ,  at 

o'clock  in  the ^  noon  of  said  day,  for  the  purpose  of 

being  examined  pursuant  to  the  provisions  of  article  first  of 
title  three  of  chapter  nine  of  the  Code  of  Civil  Procedure : 

It  is  further  ordered,  that  said  examination  be  limited  to 
the  following  particular  matters  {here  designate  same). 

It  is  further  ordered,  that  a  copy  of  this  order  be  served 
upon  the  said  A.  B.  [or  C.  D. ;  or  J.   K.],  and  upon  [other 

pa/rties  who  have  not  aj^ea/red\ days   before   the 

said day  of ,  19 — . 

[And  it  is  further  ordered,  that  said be  produced 

by  the  person  in  charge  of  the prison  (or  jail,  de- 
scribing it)  at  the  said  prison  {or  jail),  subject  to  the  following 

I  The  deposition  cannot  be  taken  by  stipulation  if  the  witness  is  in  jail. 
Code  Civ.  Pro.  §§  877,  879. 
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regulations  and  restrictions  {insert  such  regulations,  etc.,  as  the 
judge  may  deem  proper).'] 

Form  No.  953. 

Order  for  Examination  of  Person  who  Expects  to  be  a  Party  to  an 

Action- 
(Code  Civ.  Pro.  §  873.) 

On  reading  the  affidavit  of  A.  B.,  hereto  annexed,  and  on 
the  application  of  said  A.  B.,  who  desires  to  take  his  own 
examination  and  deposition  [or  the  examination  and  deposi- 
tion of  E.  F.],  with  reference  to  an  action  which  there  is  rea- 
sonable ground  for  belief  will  be  brought  in  the 

Court  by  said  A.  B.  against  C.  D.  [or  against  said  A.  B.  by 
C.  D.],  as  stated  in  said  affidavit,  it  is 

Oedeeed,  that  the  said  A.  B.  [or  E.  F.]  do  appear  before 
me  [or  before  M.  F.,   who  is  hereby  appointed  referee  for 

the  purpose  of  taking  the  examination],  at ,  on  the 

day  of ,  19 — ,  at  o'clock  in  the 

noon  of  that  day,  for  the  purpose  of  being  exam- 
ined. 

[It  is  further  ordered,  that  said  examination  be  limited  to 
the  following  particular  matters  {here  designate  matters).] 

[And  it  is  further  ordered,  that  said be  produced 

by  the  person  in  charge  of  the  {prison  or  jail,  describing  it), 
at  the  said  prison  {or  jail),  subject  to  the  following  regulations 
and  restrictions  {insert  such  regulations,  etc.,  as  the  judge 
may  deem  proper).] 

It  is  further  ordered,  that  a  copy  of  this  order  be  served 
upon  said  A.  B.  [or  E.  F.],,  and  upon  [name  expected  ad- 
verse parties],  days  before  the  said  day 

of ,  19—. 


Form  No.  954. 

Order  for  Examination  of  Defendant  Before  Trial,  i    Another  Form. 
(Code  Civ.  Fro.  §§870-886;  Kiile  82,  Gen.  Rules  of  Prac.) 

On  the  annexed  affidavit  of  S.  E.,  verified  the day 

of ,  19 — ,  and  the  pleadings  thereto  annexed,  and  it 

appearing  therefrom  to  my  satisfaction  that  the  examination 
and  deposition  of  M.  J.  O'S.,  Jr.,  and  D.  O.  M.,  are  necessary 
and  material  to  the  plaintiff  for  the  prosecution  of  this  ac- 
tion, and  it  appearing  that  the  plaintiff  intends  to  use  the  tes- 
timony so  taken  on  the  trial  of  this  action, 

)  From   Turck  v.   Chislwlm,  53  Misc.  110;  103  Supp.  1095;  in  which  the 
order  was  upheld. 
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'Now,  on  motion  of  M.  and  N.,  attorneys  for  the  plaintiff,  it 
is 

Ordered,  that  the  defendants,  M.  J.  O'S.,  Jr.,  and  D.  O.  M., 
appear  before  one  of  the  justices  of  this  court  sitting  at  a 
special  term  thereof  to  be  held  in  Part  II,  at  the  County 

Court   House  in   New   York  City  on   the day   of 

,  19 — ,  at  • o'clock  in  the  — '■ noon,  and 

on  such  further  and  other  dates  as  the  taking  of  such  exami- 
nation and  deposition  may  be  adjourned  to,  for  the  purpose 
of  being  examined  pursuant  to  the  provisions  of  the  Code  of 
Civ.  Pro.  §§  870  to  886,  inclusive,  relating  to  the  examination 
of  witnesses  and  parties  before  the  trial.     It  is  further 

Ordered  that  service  of  a  copy  of  this  order  and  the  papers 
upon  which  it  is  granted  upon  the  defendants,  M.  J.  O'S.,  Jr., 
and  D.  O.  M.,  and  their  attorneys,  H.  R.  K.  and  H.  M.  and  P. 
respectively,  and  the  attorneys  for  the  other  defendants  herein 
on  or  before  the day  of ,  19 — ,  shall  be  suf- 
ficient. 


Form  No.  955. 

Order  for  Examination  of  Defendant  Before  Trial  After  Motion  to 

Vacate  Has  Been  Denied.^ 

(Code  Civ.  Pro.  §§870  et  seq.;  Rule  82,  (Jen.  Rules  of  Prac.) 

The  above-named  S.  T.  having  on  the day  of  

19 — ,  obtained  from  Mr.  Justice  P.  M.  D.  an  order  direct- 


ing the  defendants,  D.  O.  M.  and  M.  J.  O'S.,  Jr.,  to  appear  before 
a  justice  of  this  court  sitting  at  a  Special  Term,  Part  II,  thereof, 
for  the  purpose  of  being  examined  pursuant  to  the  provisions 
of  the  Code  Civ.  Pro.  §§  870  to  886,  inclusive,  relating  to  the 
examination  of  witnesses  and  parties  before  trial,  and  said  de- 
fendant D.  O.  M.  having  on  the  day  of  , 

19 — ,  obtained  an  order  dated  on  that  day  and  signed  by  Hon. 
E.  B.  A.,  one  of  the  justices  of  this  court,  directing  said  S.  T., 
then  the  plaintiff  herein,  to  show  cause  why  the  said  order 
for  the  examination  of  the  defendant  M.  should  not  be  vacated, 
and  said  motion  coming  on  to  be  heard. 

Now,  on  reading  and  filing  {spefjifying  papers),  and  after 
hearing  {stating  names  of  .counsel),  and  due  deliberation  hav- 
ing been  had,  and  said  S.  T.  having  died  on  the day 

of ,  19 — ,  and  the  above-entitled  action  having  been 

revived  and  continued  in  the  name  of  the  plaintiff  above  men- 
tioned without  prejudice  to  any  of  the  proceedings  heretofore 

'From  Turck  v.  Chisholm,  53  Misc.  110;  103  Supp.  1096;  in  which  the 
order  was  upheld. 
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had  herein,  and  the  pleadings  herein  having  been  amended  by 
adding  thereto  appropriate  allegations  with  reference  to  the 
death  of  said  S.  T.  and  the  qualification  of  the  plaintiffs  above 
mentioned  as  his  executors,  all  of  which  more  particularly  ap- 
pears from  the  order  of  Mr.  Justice  G.,  dated  and  entered  herein 

on  the day  of ,  19 — ,  now,  on  motion  of  M. 

and  N.,  attorneys  for  the  plaintiffs,  it  is 

Ordered,  that  the  said  motion  of  the  defendant  M.  to  va- 
cate the  said  order  dated  the day  of ,  19 — , 

for  his  examination  be  and  the  same  herel)y  is  denied  with 
dollars  costs  to  the  plaintiff,  and  it  is  further 

Ordered,  that  the  stay  contained  in  the  said  order  to  show 
cause  be  and  the  same  hereby  is  vacated  and  set  aside. 

And  on  reading  and  filing  the  annexed  stipulation  it  is 
further 

Ordered,  that  the  defendant  D.  O.  M.  appear  before  S.  L., 
attorney  and  counselor  at  law,  who  is  hereby  appointed  referee 
for  the  taking  of  such  examination  at  his  office  No. 


Street,  Borough  of  Manhattan,  City  and  County  of  JSTew 
York,  for  examination  pursuant  to  §§  870  to  886  of  the  Code 
of  Civ.  Pro.  relating  to  the  examination  of  witnesses  and  par- 
ties before  trial,  on  said  order  of  the •  day  of , 

19 — ;  said  examination  to  take  place  upon  five  days'  notice 
thereof  to  be  given  by  the  referee  to  the  attorneys  for  the  de- 
fendants.    It  is  further 

Ordered,  that  service  of  a  copy  of  this  order  with  notice  of 
the  entry  thereof  upon  the  attorneys  for  the  defendants  herein 
on  or  before  the day  of ,  19 — ,  shall  be  suffi- 
cient, and  shall  be  sufficient  notice  to  the  defendant;  D.  O.  M., 
to  attend  for  said  examination  provided  five  days'  written 
notice  of  the  time  and  date  set  for  such  examination  by  the 
referee  is  thereafter  given  to  the  defendants  by  service  of  such 
notice  upon  their  respective  attorneys. 

Form  No.  956. 

Affidavit  of  Service  of  Order  for  Examination  of  Party,  etc. 
(Code  Civ.  Pro.  §876.) 

A.  T.,  of ,  being  duly  sworn,   says,  that  on  the 

dav  of ,  19—,  at  the ■—  of 


in  the  county  of ,  he  served  copies  of  the  annexed 

order   and    affidavit  upon ,  therein   mentioned,   by 

delivering  said  copies  to  and  leaving  the  same  with  said 

;  and  at  the  same  time  and  place  he  paid  [tendered]  to 

said his  fees  allowed  by  law  for  traveling  pursuant 
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thereto  to  and  returning  from  the  place  where  he  is  thereby- 
required  to  attend,  and  for  one  day's  attendance,  to  wit :  at  the 
rate  of  eight  cents  for  each  mile,  going  to  said  place  of  at- 
tendance, and  fifty  cents  for  such  attendance,  amounting  in  all 
to  the  sum  of . 


Form  No.  957. 

Deposition  of  Party,  or  Expected  Party,  and  Return  by  Judg^e  or 

Referee. 
(Code  Civ.  Pro.  §880.) 

Deposition  of  A.  B.,  plaintiff  [or  defendant,  or  of  I.  J.], 
taken  pursuant  to  article  first  of  title  three  of  chapter  nine 
of  the  Code  of  Civil  Procedure,  by  Hon.  A.  O.,  judge  of  the 

Court  [or  by  I.  L.,  referee],  under  the  order  [or 

stipulation]  hereto  annexed,  at ,  on  the day 

of ,  19 — ,  [and  other  days  to  which  the  examination 

of  said  — was,  from  time  to  time,  adjourned,  as  herein- 
after stated]. 

Present :  F.  G.,  for  plaintiff ;  G.  H.,  for  defendant. 

Said having  been  first  dulj''  sworn  by  said  judge 

[or  referee],  did  depose  as  follows,  being  examined  by  F.  G., 
for : 

Question.     1.  [Insert  question.] 

Answer.  [Insert  answer.] 

And  so  on  to  end  of  direct  examination. 

And  on  his  cross-examination,  by  G.  H.,  for ,  said 

-did  further  depose  as  follows  : 


Cross-question.     1.  [Insert  question.] 
Answer.     [Insert  answer.] 
And  so  on. 

I,  A.  O.,  judge  of  the  — ^ Court  [or  I.  L.,  referee],  do 

hereby  certify  and  report  that  the  foregoing  deposition  of 

was  taken  before  me,  in  the  above-entitled  action  [or  pro- 


ceeding], pursuant  to  the  annexed  order  [or  stipulation],  at  the 
time[s]  and  place[s]  above  mentioned  ;  that  every  answer  or 

declaration  of  said ,  upon  said  examination,  is  therein 

inserted,  required  by  either  party  to  be  inserted  ;  that  said  dep- 
osition was,  when  completed,  carefully  read  by  me  to  the 

said ,  and  was  thereupon  subscribed  by  him  in  my 

presence. 
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FOBMS. 

*fO.  PAGB. 

960.  Petition  for  inspection » 1708. 

961.  Order  for  inspection 1710. 

962.  Order,  discovery  and  inspection 1712. 

963.  Order  on  return  of  order  to  show  cause 1713. 

964.  Certificate  of  inspection  by  referee 1713. 

1.  In  general. — Discovery  and  inspection  of  books  and 
papers  in  the  possession  or  under  the  control  of  a  party  to  an 
action  may  be  compelled  by  motion  if  they  relate  to  the  merits 
of  the  action  or  to  the  defense  therein.  Code  Civ.  Pro. 
§§  803-809  ;  Utiles  14, 15,  16,  Gen.  Rules  of  Prac.  The  rem- 
edy under  the  foregoing  sections  of  the  Code  and  Rules  of 
Practice  is  entirely  distinct  from  that  by  examination  of  a 
witness  or  a  party  before  trial.  It  does  not  allow  the  exami- 
nation of  a  party  or  a  witness,  and  can  be  granted  only  in  a 
pending  action.  The  practice  in  securing  the  order  is  the  pre- 
sentation of  a  verified  petition  (not  a  mere  affidavit)  upon  which 
an  exparte  order  is  made  by  &  judge  requiring  the  party  against 
whom  it  is  issued  to  allow  inspection  or  show  cause  at  a  speci- 
fied time  and  place  why  it  should  not  be  allowed.  If  upon 
the  hearing  the  court  determines  that  a  case  for  inspection  has 
been  made  out  a  new  order  is  entered  accordingly.  Punish- 
ment for  failure  to  comply  with  the  order  is  specified  in  Code 
Civ.  Pro.  §  808.  It  can  only  be  allowed  in  the  manner 
pointed  out  by  these  Code  sections.  Romer  v.  Kensico  Ceme- 
tery, 79  App.  Div.  100;  80  Supp.  38.  But  the  court  has  power 
to  require  the  deposit  of  any  paper  shown  to  be  material  on 
the  trial  of  the  issues,  irrespective  of  any  statutory  provision. 
Bhoades  v.  Schwartz,  52  App.  Div.  379  •  65  Supp.  111. 

2.  Only  books  or  papers  can  be  permitted  to  be  inspected, 
and  so  far  as  subd.  3  of  Eule  14,  Gen.  Rules  of  Prac,  provides 
for  an  inspection  of  an  article  other  than  a  book  or  document,  it 
is  inconsistent  with  the  Code  and  is  ineffectual.  Kennedy  v. 
Nichols,  33  Misc.  726  ;  68  Supp.  1053 ;  Aueriach  v.  Del.,  L.  ^ 
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W.  R.  Co.,  &Q  App.  Div.  201 ;  73  Supp.  118.  But  the  remedy 
extends  to  all  evidence  of  a  documentary  nature  whether  in  the 
hands  of  the  plaintiff  or  the  defendant.  Moore  v.  Encyclopedia 
Britannica  Co.,  43  Misc.  618  ;  88  Supp.  133.  It  extends  to  a 
forged  instrument  affecting  the  cause  of  action  which  is  in  the 
hands  of  an  adverse  party.  Bamherger  v.  U.  S.  Fidelity  c&  G. 
Co.,  37  Misc.  512;  75  Supp.  1005. 

3.  When  granted. — The  remedy  has  been  held  proper  in  the 
following  cases :  Where  a  policy  of  liability  insurance  con- 
tained a  provision  that  "  the  premium  is  based  on  the  compen- 
sation to  employees  to  be  expended  by  the  assured  during  the 
period  of  this  policy,"  and  the  company,  in  an  action  for  ad- 
ditional premiums,  declared  that  the  amount  of  compensation 
paid  by  the  assured  to  its  employees  exceeded  the  amount 
stated  to  the  liability  company,  to  allow  the  company  to  in- 
spect the  books  of  the  assured,  in  so  far  as  they  related  to  the 
amount  paid  to  employees.  U.  S.  Casualty  Co.  v.  Bobins  Co., 
108  App.  Div.  361 ;  95  Supp.  726.  To  permit  a  stockholder  of 
a  foreign  corporation,  suing  on  behalf  of  himself  and  all  other 
stockholders,  to  set  aside  an  alleged  fraudulent  transfer  of  the' 
assets  of  the  corporation,  to  inspect  the  books  and  papers  of  the 
corporation  relating  to  the  transfer  of  the  property  set  forth  in 
his  petition.  Snyder  v.  De  Forest  Wireless  Tel.  Co.,  113  App. 
Div.  840  ;  99  Supp.  644.  In  an  action  for  specific  performance 
of  a  contract  for  the  sale  of  real  property,  to  permit  inspection 
of  letters  and  a  cablegram  from  the  defendant  to  his  attorney, 
who  conducted  the  negotiations  for  the  sale  of  the  property. 
Avery  v.  Lee,  117  App.  Div.  244 ;  102  Supp.  12.  To  enable 
the  plaintiff  to  frame  a  complaint  where  the  premium  under  a 
liability  policy  depended  upon  the  amount  paid  as  salaries  to 
employees,  and  the  plaintiff  alleged  fraudulent  misrepresenta- 
tions in  this  respect  whereby  it  was  entitled  to  receive  more 
than  had  been  paid.  Fidelity  dh  Casualty  Co.  v.  Seagrist,  79 
App.  Div.  614 ;  80  Supp.  277.     To  enable  a  partner*  to  inspect 

1  A  partner  is  entitled  to  tlie  remedy  almost  as  a.  matter  of  course. 
Howlett  V.  Hall,  above.  And  where  the  relation  between  the  pai-ties  con- 
stitutes the  plaintiff  petitioner  either  a  principal  bringing  business  to  the 
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the  books,  although  the  partnership  has  been  dissolved.  How- 
lett  V.  Hall,  55  App.  Div.  614 ;  67  Supp.  267 ;  FleisGhmci,nn  v. 
Fleischmann,  31  Misc.  216 ;  65  Supp.  92 ;  aff'd  54  App.  Div. 
202,  632 ;  66  Supp.  631 ;  Cohn  v.  Eessel,  95  App.  Div.  548  ;  88 
Supp.  1057.  To  allov?  the  inspection  of  assignments  of  a  por- 
tion of  the  cause  of  action  held  by  the  adverse  party.  Ben- 
singer  V.  Erhardt,  60  App.  Div.  303 ;  70  Supp.  24.  To  permit 
a  bank,  against  which  an  action  is  brought  on  checks,  which 
the  bank  declares  to  have  been  forged,  to  inspect  the  checks. 
Mierisch  v.  Mt.  Morris  Bk.„  32  Misc.  743 ;  65  Supp.  565.  In 
an  action  against  an  elevated  road  for  an  injunction,  where 
the  defendant  answers  alleging  the  written  consent  of  the 
plaintiff,  and  the  plaintiff  denies  having  signed  any  such  con- 
sent, to  permit  the  inspection  of  the  alleged  consent.  Um- 
freville  v.  Manhattan  li.  Co.,  46  App.  Div.  594;  62  Supp.  20. 
To  secure  evidence  to  franie  a  complaint  where  the  contract  on 
which  the  action  is  founded  gives  the  plaintiff  the  right  to  in- 
spect the  defendant's  books  and  papers,  even  though  the  plain- 
tiff has  sufficient  knowledge  on  which  to  frame  the  complaint. 
Ballenlergw  TFa/m,  103  App.  Div.  34 ;  92  Supp.  830;  Fidelily 
(&  Casualty  Co.  v.  Seagrist,  79  App.  Div.  614 ;  80  Supp.  277. 

firm,  or  an  employee  entitled  to  a  share  of  the  profits,  or  a  co-worker  with 
them  In  the  general  business,  or  so  long  as  the  plaintiff,  in  one  manner  or 
another,  under  one  name  or  another,  is  entitled  to  a  portion  of  the  pro- 
ceeds of  the  common  venture,  a  jprijna /acie  case  is  presented  entitling  the 
plaintiff  to  an  inspection,  where  necessary,  of  all  the  books  of  account 
containing  the  record  thereof,  and  all  the  information  that  can  be  derived 
from  them,  and  it  is  only  where  it  is  apparent  that  the  application  is  made 
in  bad  faith  that  such  inspection  should  be  denied.  Veiller  v.  Oppenheim, 
75  Hun,  21 ;  58  Supp.  190.  Quoted  with  approval  and  the  same  principle 
announced,  Thomas  v.  Waite  Co.,  113  App.  Div.  494;  99  Supp.  297.  It 
must  be  a  strong  case  in  which  a  stockholder  will  be  refused  an  opportu- 
nity to  inspect  the  by-laws  of  a  corporation,  which  by-laws  constitute 
part  of  the  contract  between  the  stockholder  and  the  corporation.  Matter 
of  Coats,  75  App.  Div.  567;  78  Supp.  429.  The  right  of  a  director  to  in- 
spect the  books  of  a  corporation,  is  an  unqualified  one,  and  all  he  need 
show  to  be  entitled  to  a  peremptory  writ  of  mandamus,  is  that  he  is  a  di- 
rector, that  he  has  demanded  permission  to  examine  the  books,  and  that 
his  demand  has  been  refused.  People  ex  rel.  Leach  v.  Central  Fish  Co., 
117  App.  Div.  77;  101  Supp.  1108. 
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To  enable  one  who  is  entitled  to  receive,  as  compensation  for 
his  services,  a  percentage  of  the  net  profits  of  the  business,  to 
inspect  the  defendant's  books  and  papers  to  prepare  for  trial. 
Thomas  v.  WaiU  Company^  113  App.  Div.  494 ;  99  Supp.  297. 
If  it  is  shown  that  the  document  has  been  in  the  possession  of 
the  party  and  that  he  has  delivered  it  to  his  attorney  in  another 
State,  it  is  still  deemed  to  be  in  his  control  and  he  is  not  ex- 
cused from  producing  it.  Union  Trust  Go.  v.  Driggs,  49  App- 
Div.  406 ;  63  Supp.  381. 

4.  When  refused.^ — The  remedy  has  heen  held  not  proper 
in  the  foUowimg  cases :  Where  it  would  tend  to  convict  a 
party  of  a  crime.  Kellogg  v.  Sowerhy,  32  Misc.  327  ;  Q&  Supp. 
542.  To  require  the  plaintiff  to  produce  books  of  a  corpora- 
tion, not  a  party,  which  are  not  in  his  possession  or  control. 
Brock  V.  Surpless,  Q6  App.  Div.  609  ;  72  Supp.  831.  To  allow 
the  inspection  of  the  contents  of  a  vault  of  a  safe  deposit  com- 
pany hot  a  party  to  the  action.  HallenhecTc  v.  Parr,  65  App. 
Div.  167  ;  72  Supp.  488.  To  discover  whether  the  plaintiff  has 
a  cause  of  action.  Phillips  v.  Curtis,  70  App.  Div.  551 ;  75 
Supp.  581.  Or  the  defendant  a  defense.  Mutual  Reserve  F. 
L.  A.  V.  Patterson,  33  Misc.  572  ;  68  Supp.  885  ;  aff'd  58  App. 
Div.  625  ;  69  Supp.  1140.  To  enable  the  plaintiff  to  ascertain 
merely  what  damages  he  shall  demand.  Martin  v.  J^ew 
Trinidad  L.  A.  Co.,  87  App.  Div.  472 ;  84  Supp.  711.  To 
frame  a  complaint  when  the  cause  of  action  can  be  set  out 
without  such  inspection,  although  it  may  be  necessary  to  pre- 

1  The  fact  that  the  employee  had  access  to  the  books  during  the  em- 
ployment should  not  lead  to  a  denial  of  the  motion,  for  the  information 
required  cannot  be  carried  in  the  memory.  Id.  Nor  is  the  fact  that  the 
employee  is  a  competitor  of  the  defendant,  sufBcient  to  warrant  the  re- 
fusal of  discovery.     Id. 

2  A  person  who  sells  bonds  of  a  foreign  corporation  on  commission  is 
not  entitled  to  an  order  for  the  general  examination  of  the  books  of  the 
corporation,  but  may  examine  the  ofiBcers  thereof,  in  refei'ence  to  the  sale 
of  bonds  which  have  been  made,  and  on  such  examination  the  production 
of  books  may  be  compelled  on  subpoena  duces  tecum,  to  enable  the  officers 
to  testify  therefrom.  Harbaugh  v.  Middlesex  Securities  Co.,  110  App.  Div. 
633;  97  Supp.  350. 
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pare  for  trial.  Stanton  v.  Friedman,  47  App.  Div.  621 ;  62 
Supp.  291.  To  allow  one  who  has  been  an  actor  in  most  of 
the  transactions,  such  as  a  stockbroker,  and  has  inspected  the 
books  as  entries  were  made,  to  make  a  further  inspection  to 
frame  an  answer.  Seligsburg  v.  8ohepp,  79  App.  Div.  626 ; 
80  Supp.  154. 

5.  How  oMained. — Must  le  lased  ori  jjefo'fo'ow,.— The  appli- 
cation for  discovery  and  inspection  mustj  under  Code  Civ.  Pro. 
§  805,  be  based  on  a  verified  petition  ;  an  aflELdavit  merely  is 
insufficient.  Hirsohfield  v.  Roservthal,  51  Misc.  644 ;  99  Supp. 
912.  The  order  will  be  reversed  if  granted  on  an  affidavit 
merely.  Lee  v.  Wina/ns,  99  App.  Div.  297;  90  Supp.  960. 
The  petition  should  contain  an  order  to  show  cause  in  the  al- 
ternative that  inspection  be  allowed  or  the  defendant  show 
cause  why  an  absolute  order  for  inspection  should  not  be 
entered.  Bloodgood  v.  Slaybach,  62  App.  Div.  315  ;  71  Supp. 
809. 

Whe7i  motion  made. — A  motion  to  inspect  the  books  of  the 
defendant,  when  the  plaintiff  has  been  employed  on  a  commis- 
sion basis,  should  not  be  made  until  after  issue  joined  as  it  is 
unnecessary  for  the  plaintiff  to  state  correctly  the  amount  in 
his  complaint,  being  permitted  to  name  an  arbitrary  amount 
and  recover  within  it.  Brummer  v.  Cohen,  47  App.  Div.  460 ; 
62  Supp.  241  ;  Tayler  v.  American  Bihhon  Co.,  38  App.  Div. 
144;  56  Supp.  667;  Brigham  v.  Zaiss,  48  App.  Div.  144;  62 
Supp.  706;  Da/)inenberg  v.  Heller,  88  App.  Div.  548  ;  85  Supp.  90. 

Service  of  motion. — A  motion  for  an  order  of  inspection 
should  be  served  on  the  attorney  for  the  opposing  party  if 
he  has  appeared  by  attorney.  Union  Trust  Co.  v.  Driggs,  49 
App.  Div.  406 ;  63  Supp.  381. 

A  previous  demand  is  unnecessary  where  an  order  to  show 
cause  has  been  served  and  opposed  on  the  return  day.  Hal- 
lett  V.  American  Law  Bk.  Co.,  40  Misc.  652 ;  83  Supp.  110. 

Precise  reasons  to  he  stated. — The  papers  on  the  motion  for 
an  inspection  must  disclose  the  precise  reasons  why  they  are 
necessary  for  use  on  the  trial  and  show  facts  from  which  the 
Vol.  11—53 
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court  can  pass  upon  this  question.  Bissell  v.  Mutual  Re- 
serve F.  A.,  38  Misc.  249  ;  77  Supp.  536.  Facts  must  be  stated 
to  satisfy  the  court  that  the  books  and  papers  sought  to  be 
examined  do  in  fact  contain  material  evidence ;  it  is  not  suiii- 
cient  that  the  party  believes  or  is  advised  that  material  evi- 
dence will  be  found.  Walsh  v.  Press  Co.,  48  App.  Div.  333 ; 
62  Supp.  833  ;  0-alland\.  Loeb  ds  Schoenfeld  Co.,  MacLean,  J., 
N.  Y.  Sp.  Term;  TST.  Y.  Law  J.,  May  22,  1907.  The  affidavit 
must  show  positively  that  the  party  asking  therefor  has  no 
knowledge  of  the  facts  sought  to  be  discovered  and  has  no 
copies  of  papers  proposed  to  be  inspected.  Sutter  v.  City  of 
N.  T.,  89  App.  Div.  494 ;  85  Supp.  989 ;  Cutting  v.  Bait. 
(&  0.  R.  Co.,  51  App.  Div.  628  ;  64  Supp.  258. 

Foreign  corporation. — It  must  be  shown  affirmatively  that 
the  books  of  a  foreign  corporation  are  within  the  State,  be- 
fore an  order  of  inspection  will  be  made ;  for  the  books  are 
presumed  to  be  at  the  home  office  of  the  corporation.  Snow, 
Church  (&  Co.  V.  Snow- Church  Surety  Co.,  80  App.  Div.  40; 
80  Supp.  512. 

Where  the  paper  to  ie  examined  is  shown  to  he  destroyed, 
the  motion  should  be  to  inspect  a  copy,  with  proper  allega- 
tions showing  that  there  is  a  copy  in  existence.  Memphis 
Trotting  Assn.  v.  Smothers,  114  App.  Div.  376 ;  99  Supp. 
1057. 

The  merits  of  the  defense  where  there  are  disputed  facts 
will  not  be  considered  on  the  motion.  Avery  v.  Lee,  117  App. 
Div.  244 ;  102  Supp.  12.  Except  to  determine  whether  or 
not  the  papers  state  the  cause  of  action.  Fleischmann  v. 
Fleischmann,  31  Misc.  216 ;  65  Supp.  92 ;  aff'd  54  App.  Div. 
202,  632 ;  66  Supp.  631. 

Laches. — A  motion  by  the  defendant  for  the  inspection  of 
the  plaintiff's  books,  made  after  the  case  is  sent  back  for  a 
new  trial,  and  is  on  the  calendar  marked  ready,  should  be  de- 
nied for  laches.  Ferguson  v.  Bien,  49  Misc.  450 ;  97  Supp. 
986. 

Verification. — The  petition  for  discovery  should  be  verified 
by  the  party,  and  not  by  the  attorney.     Ld. 
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Attorney'' s  privilege. — An  attorney  employed  as  a  business 
agent  cannot  plead  privilege  on  a  motion  to  inspect  papers  in 
his  custody  relating  to  such  employment.  Avery  v.  Lee,  117 
App.  Div.  244 ;  102  Supp.  12. 

6.  The  order  may  fix  the  date  of  the  inspection  "and  at 
such  other  times  as  the  said  referee  may  appoint,"  under  Rule 
16,  Gen.  Rules  of  Prac.  Hallett  v.  American  Law  Bh.  Oo., 
40  Misc.  652;  83  Supp.  110.  It  should  not  require  a  docu- 
ment to  be  produced  at  a  photograplier's  studio  to  be  photo- 
graphed, but  may  requii'e  that  it  be  intrusted  to  tiie  county 
clerk  for  inspection,  to  be  photographed,  if  necessary.  L^eoh 
V.  Bohm,  95  App.  Div.  273 ;  88  Supp.  584.  If  it  is  for  the 
examination  of  the  books  of  the  corporation  which  are  in  the 
possession  of  an  assignee  it  should  be  limited  to  the  books 
which  are  in  his  possession.  Palmer  v.  United  Press,  67 
App.  Div.  64;  73  Supp.  456.  Usually,  an  order  for  an  inspec- 
tion of  the  defendant's  books  should  provide  for  this  inspec- 
tion at  the  defendant's  place  of  business  during  business  hours. 
Ballenberg  v.  Wahn,  103  App.  Div.  34  ;  92  Supp.  830.  An 
order  for  the  inspection  of  the  books  of  an  insurance  company 
should  not  require  a  deposit  thereof  in  the  County  Clerk's 
Ofiice.  Caldwell  v.  Mut  Reserve  Life  Ins.  Go.^  114  App.  Div. 
377  ;  99  Supp.  984. 

7.  Attempt  to  secure  inspection  by  examination. — After 
the  court  has  determined  that  the  party  is  not  eniitled  to  an 
inspection  of  the  books,  the  witness  cannot  be  compelled  to 
answer  a  question  which  requires  him  to  give  the  entries  in 
the  books  under  specified  dates,  as  that  would  be  practically 
an  inspection.  FranhUn  v.  Judson,  99  App.  Div.  323 ;  91 
Supp.  100. 

1  In  this  case  the  court  reversed  an  order  for  an  inspection  on  condition 
that  the  defendant  enter  into  a  stipulation  to  produce  on  the  trial  all  the 
books  required  by  the  plaintiff.     Id. 
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Form  No.  960. 

Petition  for  Inspection.* 
(Code  Civ.  Pro.  §§  803  et  seq.;    Rules  14-16,  Gen.  Eules  of  Prac.) 
The  petition  of  G.  P.  T.,  the  plaintiff  in  the  above-entitled 
action,  respectfully  shows,  on  information  and.  belief,^  and 
prays  as  follows : 

1.  This  action  was  begun  in  the  county  of on  or 

about  the day  of ,  19 — ,  by  your  petitioner 

as  plaintiff,  against  the  defendant.     The  attorneys  for  plaintiff 

are  F.,  P.  &  K.,  and  their  office  address  is  jSIo. 

Street,  Borough  of ,  City  of . 

2.  The  defendant  has  appeared  and  answered  herein  by 
J.  G.  R.,  and  the  office  address  of  said  attorney  is  No.  — 
Street,  Borough  of .  City  of . 

3.  The  action  is  pending  and  at  issue,  and  has  not  been 
tried,  and  is  now  No.  —  on  the  general  calendar  of  this  court. 

4.  The  action  is  brought  on  an  assigned  claim  to  recover 

dollars,  for  services  rendered  by  one  A.  G.  P.,  the 

plaintiff's  assignor,  to  the  defendant,  as  will  more  fully  appear 
from  the  complaint  herein,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  "  A,"  and  hereby  made  a  part  hereof. 

5.  The  answer  was  served  on  or  about  the day  of 

,  19 — ,  and  is  substantially  a  general  denial,  except 

that  it  admits  the  making  of  the  contract  and  sets  out  the  de- 
fense of  paj'ment,  as  will  more  fully  appear  from  the  answer, 
marked  Exhibit  "  B  "  and  hereby  made  a  part  hereof. 

6.  Your  petitioner  avers  that  the  books,  papers  and  docu- 

'Tlie  order  granted  on  this  petition  was  sustained  in  Thomas  v.  Waite 
Co.,  113  App.  Div.  494;  99  Supp.  297.  Exhibit  "  A"  to  the  petition  was 
a  complaint  showing  that  tlie  plaintiff's  assignor  had  been  employed  on  a 
salary  and  was  also  to  receive  10%  of  the  profits  of  the  business  in  his 
department,  and  an  allegation  on  information  and  belief  that  there  was  a 
large  sum  due  him  over  and  above  the  amount  paid.  Exhibit  "B"  was 
the  answer,  which  was  in. effect  a  general  denial.  Exhibit  "C"  was  the 
original  request  for  an  inspection.  Exhibit  "D"  was  a  letter  refusing 
such  inspection.  Exhibit  "  E  "  was  an  affidavit  by  the  plaintiff's  attorney 
showing  in  what  manner  it  would  be  necessary  to  have  the  information 
contained  in  the  books  of  the  defendant  company  to  prove  the  cause  of  ac- 
tion. Exhibit  "  F"  was  an  affidavit  by  the  plaintiffs  assignor  in  which 
he  stated  there  had  been  about  fifty  contracts,  details  of  which  were  in 
the  books  of  the  defendant  company,  and  that  while  he  was  employed 
with  the  company  he  had  had  access  to  these  books  and  knew  that  they 
cnntained  entries  which  would  sustain  his  cause  of  action,  but  the  de- 
tails of  these  entries  he  could  not  remember. 

^  The  petition  in  this  case  was  fully  supported  by  additional  affidavits, 
otherwise  it  would  seem  dangerous  to  make  the  entire  petition  on  infor- 
mation and  belief.  See  notb  on  affidavits  on  information  and  be- 
LIBF,  p.  648,  Vol.  I. 
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merits,  discovery  of  which  is  sought  herein,  are  not  in  the  pos- 
session or  under  the  control  of  your  petitioner,  or  of  his 
assignor,  but  are  in  the  possession  or  under  the  control  of  the 
defendant,  or  of  its  agents  or  attorneys.  Your  petitioner 
further  alleges  that  the  evidence  contained  in  said  books, 
papers  and  documents  is  material  and  indispensable  to  the 
plaintiff,  and  that  the  plaintiif  cannot  safely  go  to  trial  unless 
discovery  and  inspection  thereof,  w^ith  permission  to  make 
copies,  is  granted  to  him,  and  he  is  so  advised  by  II.  G.  P.,  his 

counsel,  who  resides  at  No. Street,  Borough  of 

,  City  of .     Tour  petitioner  has  no  personal 

knowledge  of  the  contents  of  said  books,  papers  and  docu- 
ments, and  is  ignorant  of  their  precise  contents;  and  the 
petitioner's  assignor  has  no  personal  knowledge  of  the  con- 
tents of  said  books,  papers  and  documents,  except  as  stated  in 

his  affidavit,  verified  the day  of- ,  19 — ,  and 

hereto  annexed,  marked  Exhibit  "  F,"  and  therefore  the 
plaintiff  cannot  prove  his  case  by  his  own  testimony  and  that 
of  his  assignor.  Your  petitioner  is  advised  that  whatever 
knowledge  the  defendant,  and  its  agents  or  attorneys,  may 
have  in  the  premises,  the  books,  papers  and  documents  would 
themselves  be  the  best  evidence,  and  of  some  of  the  facts 
necessary  to  be  proved  probably  the  only  evidence.  Your 
petitioner  and  his  assignor  are  ignorant  of  the  facts,  and  of 
the  speciiic  facts  of  which  evidence  is  sought  by  this  petition 
to  be  obtained,  and  have  no  other  means  of  proof,  nor  is  the 
said  information  obtainable  in  any  other  manner,  nor  are  the 
said  books,  papers  and  documents  obtainable  from  any  source 
other  than  the  defendant,  its  agents  or  attorneys. 

7.  Your  petitioner  through  his  said  attorneys,  on  or  about 

the day  of ,  19 — ,  served  upon  the  defendant 

a  request  for  inspection,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  "  0,"  and  hereby  made  a  part  hereof,  with 
permission   to   take  copies.     The  said   defendant's  attorney 

thereafter,  and  on  or  about  the day  of ,  19 — , 

notified  the  petitioner's  attorneys  by  letter,  that  the  defend- 
ant would  not  permit  the  inspection,  a  copy  of  which  letter  is 
annexed  hereto,  marked  Exhibit  "  D,"  and  hereby  made  a  part 
hereof. 

8.  Your  petitioner  begs  leave  to  refer  to  and  make  a  part  of 
this,  his  petition,  the  affidavit  of  H.  G.  P.,  counsel,  annexed 
hereto,  marked  Exhibit  "  E,"  and  the  annexed  affidavit  of  A. 
G.  P.,  plaintiff's  assignor,  marked  Exhibit  "  F,"  showing  the 
materialitv   and   necessity  of  the   discovery   and  inspection 
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sought,  the  particular  information  required  and  that  there  are 
entries  in  the  books,  papers  and  documents  demanded  as  to 
which  your  petitioner  seeks  a  discovery  and  inspection. 

9.  Your  petitioner  further  shows  to  the  court  that  the  remedy 
by  subpoena  duces  tecum,  is  inadequate  for  the  reason  that  there 
would  be  no  certainty  of  having  the  said  books,  papers  and 
documents  at  the  trial,  and  no  adequate  remedy  in  case  they 
should  not  be  produced,  and  in  the  event  of  their  nonproduc- 
tion  secondary  evidence  would  be  unobtainable,  and  there  are 
no  disinterested  witnesses  conversant  with  the  facts.  Further- 
more, the  examination  of  the  defendant's  books  at  the  trial 
could  not  be  made  advantageously  to  the  plaintiff,  and  would 
unreasonably  protract  the  trial.  The  plaintiff  intends  to  use 
said  evidence  at  the  trial  if  obtained. 

10.  Your  petitioner  prays  that  the  discovery  and  inspection 
and  privilege  of  making  copies  may  be  allowed  in  such  man- 
ner, and  at  such  times,  as  will  be  convenient  to  the  defendant, 
and  possible  to  your  petitioner,  and  that  the  defendant  may 
either  be  required  to  make  sworn  copies  of  the  matters  to  be 
discovered,  or  allow  an  inspection  by  your  petitioner's  repre- 
sentatives with  the  privilege  of  making  copies,  or  that  the  de- 
fendant be  required  to  produce  and  deposit  the  said  books, 
papers  and  documents  with  the  clerk  of  this  court,  and  that 
your  petitioner  be  allowed  to  have  copies  made  thereof  while 
in  the  said  custody. 

Wherefore,  your  petitioner  prays  that  he  may  have  an 
order  compelling  the  defendant  and  its  attorneys  to  produce 
or  give  to  your  petitioner  an  inspection  and  copy,  or  permis- 
sion to  take  a  copy,  of  all  the  books,  papers  and  documents 
mentioned  and  described  in  the  request  heretofore  served  upon 
the  defendant,  a  copy  of  which  request  is  annexed  hereto 
marked  Exhibit  "  C,"  as  well  as  the  balance  sheets,  inven- 
tories and  statements  made  from  the  books  of  account  on  or 

about  the day  of  — ,  19 — ,  the day 

of ,  19 — ,  the day  of ,  19 — ,  and 

the day  of ,  19 — ;  and  your  petitioner  will 

ever  pray.  


Form  No.  961. 

Order  for  Inspection,' 

(Code  Civ.  Pro.  §§  803  e«  stq.;  Rules  14-16,  Gen.  Rules  of  Prac.) 
On  the  annexed  petition  of  G.  P.  T.,  and  on  the  annexed  af- 

1  From  Thomas  v.  Wa}te  Co.,  113  App.  494;  99  Supp.  297.     See  note  to 
Form  No.  960. 
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fidavits  of  A.  G.  P.  and  H.  Gr.  P.,  and  on  the  pleadings  herein, 
and  on  motion  of  F.,  P.  &  E.,  attorneys  for  the  said  petitioner, 
it  is 

Ordered,  That  the  defendant,  the  G.  B.  "W.  Co.,  give  to  said 
petitioner  a  discovery  and  inspection  of  all  cash  books,  ledgers, 
journals,  job  books  and  other  books  of  account  belonging  to 

and  kept  on  behalf  of  the  defendant,  between  the •  of 

,  19 — ,  and  the day  of ,  19 — ;  all 

contracts  between  the  defendant  and  one  G.  B.  W.,  and  all 
bills  of  sale  and  assignments  from  the  defendant  to  the  said 
G.  B.  W. ;  all  contracts  between  said  G.  B.  W.  and  the  S.  C.  S. 
Co.,  and  all  bUls  of  sale  and  assignments  from  said  G.  B.  W.  to 
the  said  S.  C.  S.  Co. ;  all  contracts  between  the  defendant  and 
the  S.  C.  S.  Co.,  and  all  bills  of  sale  and  assignments  from  the 
defendant  to  the  S.  C.  S.  Co. ;  all  letter  press  copying  books 
containing  copies  of  letters  sent  by  the  defendant  to  the  S.  C. 
S.  Co.,  and  all  letters  received  by  the  defendant  from  the  S.  C.  S. 
Co. ;  all  check  books,  stub  check  books,  and  checks  returned  as 

vouchers,  dated  between  the day  of ,  19 — , 

and  the day  of ,  19 — ;  all  balance  sheets, 

inventories  and  statements  made  from  the  books  of  account  of 

said   defendant  on  or  about   the day  of , 

1 9 — ,  the  — '- day  of ,  19—,  the day  of 

,  19 — ,  and  the day  of ,  19 — ;  by 

permitting  the  petitioner,  his  attorneys  and  accountants,  to  ex- 
amine said  books,  papers  and  documents  on  or  before  the  return 
day  of  the  order,  during  ordinary  business  hours,  with  leave  to 
take  copies  thereof  or  of  any  part  thereof ;  and  said  examina- 
tion shall  continue  until  concluded ;  or  in  default  of  the  defend- 
ant allowing  such  discovery  and  inspection,  with  permission  to 
take  copies,  let  the  said  defendant  or  his  attorney  show  cause 
before  me  or  one  of  the  other  justices  of  this  court  at  a  Special 
Term  thereof,  to  be  held  at  the  County  Court  House,  Borough  of 

,  on  the day  of 19 — ,  at 

o'clock  in  the noon  of  that  day,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  an  order  absolute  should  not  be 
made  compelling  the  said  defendant  to  permit  the  inspection 
hereinbefore  required  ;  and  all  proceedings  on  the  part  of  the 
said  defendant  are  hereby  stayed  until  three  days  after  such 
inspection  is  permitted  or  until  the  service  upon  plaintiff's  at- 
torneys, of  notice  of  the  entry  of  an  order  vacating  this  order 
after  the  hearing  and  determination  of  this  motion,  and,  suffi- 
cient cause  appearing  therefor,  service  of  this  order  upon 
J.  G.  R.,  attorney  for  the  defendant,  at  his  office,  No.  — 
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Street,  Borough  of ,  New  York  City,  on  or 


before  the day  of ,  19 — ,  shall  be  sufficient. 


Form  ]Vo.  963. 

Order,  Discovery  and  Inspection.^ 

(Code  Civ.  Pro.  §§  803  et  seq.;  Rules  14,  15  and  16,  Gen.  Eules  of  Prao.) 
On  the  petition  and  affidavit  of  H.  B.  S.,  hereto  annexed, 

sworn  to  the day  of ,  19 — ,  I  hereby 

OfiDEE  That  the  De  F.  W.  T.  Co.,  F.  X.  B.,  C.  C.  G.  and  its 
other  officers  and  agents, •'allow  said  H.  B.  S.  discovery  and  in- 
spection of  all  the  ledgers,  journals,  cash  books  and  other  books 
of  account,  check  stubs,  letter  books,  contracts  and  papers  of 
the  said  De  F.  "W.  T.  Co.,  and  of  all  books  and  papers  thereof, 
which  contain  records  and  minutes  of  the  proceedings  of  the 
stockholders  thereof,  and  such  as  contain  records  and  minutes 
of  the  proceedings  of  the  directors  of  the  same ;  -which  in  any 
way  mention,  and  which  in  any  way  relate  to,  the  A.  De  F. 
W.  T.  Co. ;  and'all  such  which  in  any  way  mention,  and  which 
in  any  way  relate  to,  the  Greater  N.  T.  S.  Co. ;  or  else  that 
the  said  De  F.  W.  T.  Co.,  said  G.  and  said  B.,  and  its  other  of- 
ficers and  agents,  show  cause  before  such  justice  of  this  court 
as  may  then  be  sitting,  at  a  Special  Term  thereof  to  be  held  in 

Special  Terra,  Part ,in  the  New  York  County  Court 

House,  on  the day   of ,  19 — ,  at 

o'clock  in  the noon  of  that  day,  or  as  soon  thereafter 

as  counsel  can  be  heard,  why  the  prayer  of  said  petition  should 
not  be  granted. 

Let  service  of  this  order  and  of  the  said  annexed  petition  and 
affidavit  upon  the  defendant,  De  F.  W.  T.  Co.,  by  delivering  a 
copy  of  each  thereof  to  C.  C.  G.,  as  vice  president,  and  F.  X.  B., 
the  treasurer,  and  service  of  a  copy  of  each  thereof  upon  K. 
and  B.,  its  attorneys,  and  upon  J.  ll.  H.,  attorney  for  the  de- 
fendant, F.  X.  B.,  on  or  before  the day  of , 

19 — ,  be  sufficient  notice  to  the  said  defendants  and  to  their 
attorneys  of  the  application  for  the  aforesaid  relief. 

1  The  above  order  was  sustained  in  Snyder  v.  De  Forest  Wireless  Tel. 
Co.,  113  App.  Div.  840;  99  Supp.  644;  but  the  inspection  was  limited  to 
the  contracts  of  transfer  set  forth  in  the  petition  and  the  minute  books 
showing  the  meetings  of  directors  and  stockholders,  at  which  resolutions 
were  passed  relating  to  such  transfers.  The  action  was  brought  by  a 
stockholder,  on  behalf  of  himself  and  all  otheis  who  might  come  in  and 
contribute  to  tlie  expenses  thereof,  to  set  aside  a  transfer  of  patents  and 
other  property  by  one  corporation  to  another  and  to  compel  an  accounting 
from  the  directors  who  were  made  defendants. 
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Form  No.  963. 

Order  on  Return  of  Order  to  Show  Cause. 
(Code  Civ.  Pro.  §  807.) 

On  reading  and  filing  the  petition  of  the  plaintiff  [or  de- 
fendant] and  order  to  show  cause,  dated ,  19 — ,  why 

a  discovery  or  inspection  of  the  [describing  hook,  etc.']  should 
not  be  allowed  to  said  petitioner  by  the  defendant  [or  plain- 
tiff], in  whose  possession  or  control  said  book,  etc.,  is  ;  and  on 
reading  [name  other  papers  read]  ;  and  after  hearing  E.  F., 
for  the  said  petitioner,  and  I.  H.  for  said  defendant  [or  plain- 
tiff] : 

It  is  hereby  ordered,  that  an  inspection  by  said  petitioner 
[and  his  attorney]  of  said  book,  etc.,  be  and  the  same  is 
hereby  allowed  in  the  following  manner  [stating  manner  of 

inspection] :  said  inspection  to  take  place  within days 

from  the  date  of  this  order  ;  and  that  [all  other]  proceedings 
in  this  action  be  stayed,  until  this  order  shall  have  been  com- 
plied with  or  vacated. 

[And  that  K.  L.  be  and  he  is  hereby  appointed  a  referee,  to 
direct  and  superintend  such  inspection.] 

And  that  the  sum  of  ten  dollars  be  paid  by  said  [defendant] 
to  said  [plaintiff]  as  the  costs  of  this  motion  [and  that  the  sum 
of  (twenty)  dollars  be  added  thereto,  and  paid  by  said  defend- 
ant, for  the  fees  of  the  said  referee]. 

Form  No.  964. 

Certificate  of  Inspection  by  Referee. 
(Code  av.  Pro.   §  807.) 
I,  J.  L.,  referee  appointed  by  order  of  the  court  [or  of  Hon. 

A.  O.,  judge  of  this  court],  dated ,  19 — ,  do  hereby 

certify,  that  C.  D.,  the  [defendant]  in  the  above-entitled  ac- 
tion, has  complied  with  the  terms  of  the  said  ordei-  by  allow- 
in  o-  an  inspection  to  be  made  by  the  [plaintiff]  of  the  [de- 
scribing booh  or  paper,  etc.],  in  the  manner  as  described  by 
the  said  order. 


Aet.  YI.  deposition  taken  out  of  the  state  to  be  used  in  the 

STATE. 

FORMS. 

NO.  P^'^^- 

965.  Affidavit  to  obtain  commission  for  examination  of  witness.  . .   1723. 

966.  AflBdavit  for  commission  in  case  of  default 1724. 

967.  Affidavit  for  commissioa  after  judgment,  wliere  necessiiry  to 

carry  the  judgment  into  effect 1724. 
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968.  Affidavit  for  commission  under  subdivision  three,  section  888, 

Code  Civil  Procedure 1725. 

969.  Affidavit  for  commission  under  subdivision  four,  section  888, 

Code   Civil  Procedure 1725. 

970.  Notice  of  motion  for  commission 1725. 

971.  Order  for  a  commission 1726. 

972.  Commission  to  examine  witness  out  of  the  State 1726. 

973.  Interrogatories  to  he  annexed  to  commission 1727. 

974.  Cross-interrogatories  to  be  annexed  to  commission 1727. 

975.  Notice  of  settlement  of  interrogatories 1728. 

976.  Order  for  commission  to  issue,  to  examine  wholly,  or  in  part, 

on  oral  questions 1728. 

977.  Commission  to  examine  witnesses  wholly,  or  in  part,  on  oral 

questions 1729. 

978.  Affidavit  to  procure  open  commission,  or  for  oral  examination, 

or  to  take  deposition 1729. 

979.  Order  for  open  commission,  or  taking  deposition 1729. 

980.  Open  commission  to  examine  witness 1730. 

981.  Notice  of  examination  upon  oral  questions,  and  of  taking  dep- 

osition    1730. 

982.  Affidavit  of  agent,  or  of  party  receiving  from  agent,  by  whom 

commission  or  deposition  is  returned 1730. 

983.  Stipulation  that  commission  issue 1731. 

984.  Notice  of  motion  for  suppression  of  commission 1732. 

985.  Order  for  the  suppression  of  a  commission 1732. 

986.  Affidavit  for  commission,  where  the  witness  does  not  under- 

stand the  English  language 1733. 

987.  Order  for  commission,  where  witness  does  not  understanci  the 

English   language 1733. 

988.  Letters  rogatory 1733. 

1.  Code  provisions  applicable. — Code  Cvo.  Pro.  %  %  887- 
913  govern  this  proceeding. 

Wholly  statutory. — The  power  of  the  court  in  this  connec- 
tion rests  solely  on  statute.  McColl  v.  Sun  Mutual  Ins.  Co., 
50  N.  Y.  332. 

Apply  to  surrogates'  courts. — §§  887-913  apply  to  surrogates' 
courts.     §  2538. 

2.  When  granted. — Depositions  to  he  tahen  out  of  the  state  to 

he  used  in  the  State  home  heen  allowed  in  the  following  cases  :  ^ 

1  That  the  questions  of  a  witness  to  be  examined  without  the  State  un- 
der a  commisisiun,  might  lead  to  the  disclosure  of  trade  secrets,  is  not  a 
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In  a  proceeding  by  the  commissioner  of  excise  to  recover  the 
penalty  oa  a  bond  given  by  the  holder  of  the  license  by  reason 
of  his  having  sold  a  preparatory  medicine  without  a  doctor's 
prescription,  which  it  is  alleged  was  a  liquor,  within  the  mean- 
ing of  the  excise  law,  to  examine  the  manufacturers  of  the 
medicine  as  to  the  ingredients  it  contains.  GuUinan  v.  Dwight, 
51  Misc.  221  ;  100  Supp.  896.  To  prove  the  unwritten  law  of 
a  foreign  country.  Boyes  v.  Bossard,  87  App.  Div.  605 ;  84 
Supp.  563. 

3.  When  refused. — Depositions  to  he  taken  out  of  the  State 
for  use  within  the  State  ]uwe  been  refused  in  the  following  cases : 

To  take  testimony  to  support  a  defense  in  the  answer,  which 
is  bad  on  its  face.  Potter  v.  Morning  Journal  Ass' n,  49  App. 
Div.  242 ;  63  Supp.  223.  In  a  proceeding  to  disbar  an  at- 
torney. Matter  of  Attornei/,  83  IST.  T.  164.  Where  the  mo- 
tion for  the  commission  was  made  after  the  case  was  on  the 
calendar  ready  for  trial,  and  the  otl'er  party,  six  months 
before,  offered  to  consent  to  a  commission  to  take  said  testi- 
mony. Wilcox  V.  Stern,  89  App.  Div.  14  ;  85  Supp.  159. 
Where  the  motion  was  made  after  the  case  was  actually  on  the 
calendar  ready  for  trial,  and  no  good  excuse  was  shown  for 
the  delay  in  making  the  motion.  Valentine  v.  Bose,  45  Misc. 
342 ;  90  Supp.  389. 

4.  How  obtained. — Party  should  make  affidavit. — The  party 
applying  for  a  commission  should  make  the  affidavit,  not  his 
attorney,  unless  good  cause  is  shown  why  he  is  unable  to  do 
so.  Fox  V.  Peacock,  97  App.  Div.  500  ;  90  Supp.  137 ;  Israel 
v.  Israel,  46  App.  Div.  89  ;  61  Supp.  328. 

The  affidavit  must  show  that  the  proposed  witness  is  not 
within  the  State}    Brown  v.  Bussell,  58  App.  Div.  218;  68 

valid  objection  to  the  commission,  for  this  privilege,  if  it  exists,  must  be 
claimed  by  the  witness  when  the  question  is  asked.  Cullinan  v.  Dwight, 
51  Misc.  221  ;  100  Supp.  896. 

1  The  affidavit  of  the  attorney  for  the  moving  party,  that  certain  wit- 
nesses named  resided  in  Pennsylvania  and  were  not  within  the  State  of 
New  York,  that  they  were  material  witnesses  to  prove  tlie  allegations  of 
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Supp.  T55 ;  Appollinaris  Co.  v.  Venahle,  57  Hun,  587 ;  10  Supp. 
469;  Matter  of  Adams,  31  App.  Div.  298;  52  Supp.  617. 

The  residence  of  the  proposed  witness  should  be  stated 
otherwise  than  merely  on  information  and  belief.  Fox  v. 
Peaoooh,  97  App.  Div.  500 ;  90  Supp.  137.  It  is,  however,  not 
necessary  to  state  the  exact  place  of  residence.  Damhmann  v. 
Metropolitan  St.  By.  Co.,  110  App.  Div.  165 ;'  97  Supp.  91. 

Firm  name. — The  names  of  the  members  of  a  firm  whose 
depositions  are  to  betaken  should  be  stated  in  the  affidavit ;  not 
merely  the  firm  name.  Lazarus  v.  Sohroeden,  49  App.  Div. 
393  ;  63  Supp.  359. 

Re-execxvtion. — A  motion  for  the  re-execution  of  a  commis- 
sion because  of  the  failure  of  a  witness  to  answer  certain  cross- 
interrogatories,  should  not  be  denied,  reserving  until  the  trial 
all  questions  as  to  the  sufficiency  of  such  answers,  as  the  plain- 
tiff is  entitled  to  know  before  the  trial  whether  or  not  he  is 
to  liave  the  benefit  of  the  commission.  Ruckert  v.  Bwrsley, 
51  App.  Div.  377;  64  Supp.  622. 

Behalf  of  one  of  several  defendants. — A  commission  may  be 
allowed  where  issue  has  been  joined  as  to  one  of  several  de- 
fendants. Treadwell  v.  Pomeroy,  2  T.  &  C.  470.  If  the  ac- 
tion is  at  issue  as  to  a  defendant  who  prays  for  a  commission, 
it  is  immaterial  that  it  is  not  at  issue  as  to  other  defendants. 
Boyes  v.  Bossa/rd,  87  App.  Div.  605 ;  84  Supp.  563. 

5.  The  commission.^ — An  order  for  a  commission  should 

the  complaint,  that  all  the  persons  interested  in  said  copartnership  and 
all  the  persons  familiar  with  the  facts,  were  residents  of  Pennsylvania, 
except  one  of  the  defendants,  and  that  the  sources  of  the  deponent's  in- 
formation and  the  grounds  of  his  belief  were  interviews  and  correspond- 
ence which  he  had  had  with  various  persons  formerly  living  in  Luzerne 
Co.,  Pennsylvania,  was  held  sufBcient  on  which  to  grant  a  motion  for  a 
commission.     Laidlaw  v.  Stimson,  67  App.  Div.  545;  74  Supp.  684. 

1  In  an  action  for  a  divorce,  the  commissioner  should  not  be  named  by 
the  plaintiff's  attorney,  as  he  stands  in  the  place  of  an  ordinary  referee,  and 
such  a  proceeding  is  contrary  to  the  spirit  of  Rule  73,  Gen.  Rules  of  Prac. 
Reed  v.  Seed,  N.  T.  Daily  Reg.,  March  26,  1884.  Usually  the  moving 
party  names  the  commissioner,  and  if  there  is  any  objection  to  him, 
other  names  may  be  substituted  on  good  cause  shown.     Harris  v.  Wilson, 
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name  both  the  commissioner  and  the  witnesses  specifically. 
Wallace  v.  Blake,  56  Super.  Ct.  519  ;  4  Supp.  438  ;  Matter  of 
Anderson,  84  App.  Div.  268 ;  82  Supp.  683.  Otherwise  it 
is  a  nullity.  Hemenway  v.  Knudson,  73  Hun,  227  ;  25  Supp. 
1018. 

Seal. — The  commission  should  be  issued  under  the  seal  of 
the  cojirt.  Ford  v.  Williams,  24  N.  Y.  359;  Churchill  v. 
Carter,  15  Hun,  385  ;  Mason  &  Hamli/n  Organ  Co.  v.  Pugsley, 
19  Hun,  282. 

Expenses. — An  order  for  an  open  commission  to  take  the 
testimony  of  a  foreign  witness  should  provide  for  the  actual 
expenses  of  the  attorney  for  the  adverse  party,  and  also  &per 
diem  allowance  for  said  attorney,  not  exceeding  $20  a  day, 
while  he  is  necessarily  absent  from  home,  and  the  defendant 
should  be  required  to  deposit  sufficient  money  to  cover  such 
disbursements  or  give  security  therefor.  Gowams  v.  Johhins, 
91  Supp.  842. 

6.  The  interrogatories.^ — Settled  on  notice. — Unless  the  in- 
terrogatories are  settled  by  consent,  they  must  be  settled  upon 
notice  before  a  judge  of  the  court.  Code  Civ.  Pro.  §  891 ; 
Rule  20,  Gen.  Rules  of  Prac.  The  rule  of  the  court  pre- 
scribing the  time  within  which  interrogatories  must  be  set- 
tled was  adopted  in  1899,  prior  to  which  the  subject  was  not 
governed  by  statute  or  rule  as  to  time,  and  therefore 
the  old  cases  in  reference  to  the  matter  are  now  inapplicable. 
While  the  judge  in  settling  interrogatories  to  be  annexed  to 
the  commission,  has  authority  to  determine  whether  or  not  the 
question  is  pertinent,  this  power  should  be  used  sparingly. 
mine  V.  JSr.  Y.  C,  etc.,  R.  Co.,  79  N.  Y.  175.  Where,  how- 
ever, it  is  absolutely  certain  that  the  evidence  sought  by  the 
question  should  not  be  introduced  on  the  trial,  the  question 
should  not  be  accepted.      Wilcox  v.  Podge,  53  Hun,  565 ;  6 


2  Wend.  627;  Biays  v.  Merrihew,  3  Johns.  251;  Spinney  v.  Meld,  63  Hun, 
630;  17  Supp.  890. 

•  Examples  of  interrogatories  will  be  found  in  Uline  v.  N.  T.  C,  etc., 
B.  Co.,  79  N.  T.  175;  and  in  Jones  v.  Jones,  27  Supp.  274. 
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Supp.  368.  The  settlement  of  interrogatories,  under  a  com- 
mission to  take  the  testimony  of  witnesses  in  another  State,  is 
in  no  sense  a  decision  that  the  interrogatories  are  competent 
or  proper,  as  a  settlement  of  the  interrogatories  is  only  for  the 
purpose  (jf  authentication  and  the  judge  has  no  power  to  change 
or  reject  any  of  them  as  incompetent,  if  they  are  relevant  to 
the  issue,  and  he  has  no  power  to  suppress  the  commission  for 
that  reason.      Wanamaker  v.  Megraw,  168  IST.  Y.  125. 

Any  interrogatories  which  are  not  manifestly  impertinent  and 
improper  should  be  allowed.  Hemenway  v.  Knudson,  67  Hun, 
648  ;  21  Supp.  679  ;  Fry  v.  Manhattan  Trust  Co.,  2  Misc.  52U  ; 
22  Supp.  386  ;  aff'd  4  Misc.  611 ;  24  Supp.  573.  If  fairly  rele- 
vant they  should  be  accepted.  Walton  v.  Godwin,  54  Hun, 
387 ;  7  Supp.  926 ;  Giljnn  v.  Daly,  12  Supp.  448 ;  Dent  v.  Soo.  of 
Friars  Minor,  62  Ilun,  620  ;  16  Supp.  684.  If  not  clearly  frivol- 
ous, they  should  not  be  stricken  out ;  the  testimony  should  be 
secured  in  order  to  be  offered  at  the  trial  and  so  that  if  it  is  ex- 
cluded an  exception  may  be  taken.  Jones  v.  Jones,  27  Supp. 
274.  While,  as  a  rule,  the  court  will  not  restrict  the  inter- 
rogatories to  be  propounded  for  a  coin  mission,  and  will  not  pass 
upon  the  materiality  of  the  questions  until  the  trial,  if  the  right 
to  cross-examine  is  grossly  abused,  the  court  will  restrict  it  in 
the  cross-interrogatories  to  be  propounded.  Treadwell  v. 
Oreene,  89  App.  Div.  60 ;  85  Supp.  318. 

A  commission  to  examine  a  nonresident  party  in  his  own 
lehalf  as  well  as  other  witnesses  can  only  be  upon  written  in- 
terrogatories, and  an  open  commission  is  unauthorized.  Ord- 
way^.  Radigan,  114  App.  Div.  538  ;  100  Supp.  121 ;  Code  Giv. 
Pro.  §  895. 

Foreign  language. — The  questions  should  be  in  both  Eng- 
lish and  the  foreign  language  which  the  proposed  witness  un- 
derstands when  the  party  applying  for  the  commission  knows 
that  such  witness  does  not  understand  English,  and  also  is 
aware  of  the  foreign  language  which  he  speaks.  Roth  v. 
Mautner,  115  App.  Div.  148;  100  Supp.  707 ;  Code  Civ.  Pro. 
§912. 

Counsel. — Parties  have  a  right  to  appear  by  counsel  on  the 
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execution  of  a  commission.      Union  BJc.  of  Sandusky  v.  Tor- 
rey,  12  Super.  Ct.  626. 

7.  Suppressing  the  commission. — If  a  commission  is  im- 
properly executed,  the  remedy  is  by  motion  to  suppress  it. 
Hcmgen  v.  Haohemeister,  53  Super.  Ct.  ,532  ;  aff'd  114  N.  Y. 
566.  Where  a  witness,  being  examined  under  a  commission, 
is  requested  to  annex  letters  to  his  testimony,  instead  of 
which  oilly  extracts  from  the  letters  are  read  into  the  evi- 
dence, the  remedy  to  cure  the  defect  is  by  motion  to  suppress 
the  commission,  not  by  objecting  thereto  upon  the  trial. 
Wright  v.  Cabot,  89  K  T.  570. 

Grounds  for  suppressing. — Furnishing  the  witness  with  a 
copy  of  the  interrogatories  and  cross-interrogatories  before 
his  examination,  is  sufficient  ground  on  which  to  suppress 
the  commission.  Graham  v.  Carleton,  56  Hun,  642 ;  9  Supp. 
392.  So  is  a  deliberate  and  willful  refusal  to  fairly  and  fully 
answer  questions.  GoldmarTc  v.  Metr.  Opera  House  Co.,  22 
Supp.  136.  But  the  refusal  of  a  witness  to  answer  a  privi- 
leged question  is  not  a  ground.  Michaelis  v.  Compania 
Metalurgia,  51  App.  Div  470  ;  64  Supp.  753.  Nor  is  the  fact 
that  the  witness  failed  to  answer  two  cross-interrogatories, 
if  there  was  no  collusion.  Id.  Nor  is  it  a  reason  for  sup- 
pressing all  of  a  deposition  that  part  is  improper.  Commer- 
cial BTi.  V.  Union  Bh.,  11  Is.  T.  203. 

Neglect  to  make  a  motion  to  suppress  a  commission  upon  a 
trial  is  a  waiver  of  all  objections  relating  to  its  regularity. 
Reynolds  v.  Reynolds,  20  Misc.  254  ;  45  Supp.  338.  If,  how- 
ever, no  notice  has  been  given  of  the  return  of  the  commis- 
sion before  trial,  the  right  to  make  a  motion  to  suppress  on 
the  trial  is  not  lost.  Mason  &  Hamlin  Organ  Co.  v.  Pugsley,. 
19  Hun  282.  A  motion  to  suppress  a  commission,  made  after 
a  case  has  been  placed  on  the  short  cause  calendar,  is  too 
late.  Hartnjoig  v.  Am.  Malting  Co.,  74  App.  Div.  140 ;  77 
Supp.  533  ;  aff'd  175  N.  T.  489.  A  commission  being  regular 
on  its  face,  a  general  objection  thereto  upon  the  trial  that  it 
was  not  properly  executed,  is  not  sufficient  to  justify  a  rejec- 
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tion  thereof.  Smith  v.  Cowles,  81  App.  Div.  328  ;  81  Supp. 
524. 

Amendment. — Upon  a  motion  to  suppress  a  commission  be- 
cause the  commissioner  does  not  subscribe  his  name  to  each 
exhibit  and  each  half  sheet,  the  party  on  whose  behalf  the 
commission  is  taken  .should  be  allowed  to  return  it  to  the 
commissioner  for  amendment.  Risley  v.  Harlow,  48  Misc. 
277  ;  96  Supp.  728. 

Reissue  after  suppression. — Where  a  commission  is  sup- 
pressed because  of  the  unfair  or  over-reaching  conduct  of  the 
party  securing  it,  a  motion  for  the  reissue  of  the  commission 
or  for  a  new  one  is  properly  denied.  Crossett  v.  Carleton,  49 
App.  Div.  367 ;  63  Supp.  409. 

8.  Open  commission. — An  open  commission  will  not  be 
granted  except  under  peculiar  instances  and  then  only  where 
the  facts  show  the  necessity  therefor.  Stewart  v.  Russell,  66 
App.  Div.  542 ;  73  Supp.  249  ;  Ei/nstein  v.  General  Electvio  Co., 
9  App.  Div.  570 ;  41  Supp.  808 ;  Lentilhon  v.  Bacon,  20  Supp. 
488.  Special  circumstances  must  always  be  shown.  Wood- 
ward V.  Skinner.,  92  Supp.  259.  Open  commissions  which  have 
the  effect  of  transferring  the  place  of  trial  to  another  forum 
are  only  granted  in  extreme  cases.  Ordway  v.  Radigan,  114 
App.  Div.  538 ;  100  Supp.  121.  An  open  commission,  under 
Code  Civ.  Pro.  §  893,  should  not  be  granted  where  the  ap- 
plicant failed  to  show  that  the  proposed  witnesses  were  adverse 
to  him  or  that  any  efifort  had  been  made  to  obtain  information 
from  them  ;  such  a  commission  is  granted  only  for  very  strong 
reasons.     Dejpue  v.  Depue,  115  App.  Div.  466 ;  101  Supp.  412. 

In  probate  proceeding. — An  open  commission  was  granted  in 
a  probate  proceeding  where  the  testator  had  apparently  resided 
in  two  other  States  than  New  York  for  over  a  year  prior  to 
her  death,  and  the  testimony  of  persons  who  had  relations  with 
her  during  this  year  was  necessary.  Matter  of  Anderson,  84 
App.  Div.  268 ;  82  Supp.  683. 

Matter  of  discretion. — W.hether  or  nrit  an  open  commission 
should  be  granted  rests  in  the  sound  discretion  of  the  court 
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upon  the  facts  presented  in  a  particular  case.  Frounfelker  y. 
Bel.,  L.  &  W.  R.  Co.,  81  App.  Div.  67 ;  80  Supp.  701.  While 
the  order  is  discretionary  it  may  be  examined  for  determining 
whether  or  not  ground  for  the  exercise  of  discretion  in  the  first 
instance  was  offered.  Burnell  v.  Coles,  26  Misc.  810  ;  56  Supp. 
888.  The  granting  of  an  open  examination  to  examine  orally 
named  and  unnamed  witnesses  involves  a  substantial  right,  and 
where  the  general  term  dismissed  an  appeal  from  an  order  for 
such  an  open  commission  upon  the  ground  stated  in  the  order 
that  it  was  not  appealable,  the  Court  of  Appeals  remitted  the 
case  to  the  general  term  to  hear  and  determine  the  appeal 
upon  the  merits.     Jemison  v.  CiUzens'  Sam.  Bk.,  85  N.  Y.  546. 

The  applicant  cannot  himself  be  examined  on  an  open  com- 
mission.    Code  Civ.  Pro.  §  895. 

Witnesses  to  he  named. — If  an  order  for  an  open  commission 
is  granted  the  witnesses  to  be  examined  should  be  named  in 
the  order.  Matter  of  Anderson,  84  App.  Div.  268 ;  82  Supp. 
683.  But  it  has  been  held  that  failure  to  name  the  witnesses 
in  an  order  for  an  open  examination  is  not  a  ground  for  revers- 
ing the  order.     Burnell  v.  Coles,  26  Misc.  810 ;  56  Supp.  888. 

The  affidavit. — An  affidavit  for  the  issuance  of  an  open  com- 
mission, which  fails  to  show  that  the  examination  of  any  wit- 
ness named  is  material  upon  the  trial  of  any  issue  of  fact  and 
even  says  that  the  name  of  no  witnesses  who  can  testify  is 
kno^vn  to  the  affiant,  is  not  sufiicient.  Einstewi  v.  General 
Electric  Co.,  9  App.  Div.  5.70 ;  41  Supp.  808 ;  Lentilhon  v. 
Bacon,  20  Supp.  488.  An  open  commission  will  not  be  granted 
where  the  witnesses  to  be  examined  are  not  all  named  in  the 
application  and  where  "  the  strongest  and  most  convincing 
reasons  "  are  not  presented.  Predigested  Food  Co.  v.  Scott,^ 
28  App.  Div.  59  ;  50  Supp.  896. 

9.  The  deposition. — Filing. — The  deposition  should  be  filed 

within  ten  days  after  it  is  taken.     Code  Civ.  Pro.  §  880 ;  Faith 

'  For  "  the  granting  of  such  a  motion  upon  belialf  of  the  plaintiff  sim- 
ply transfers  the  trial  of  the  cause  to  a"  jurisdiction  different  from  that  in 
which  the  plaintiff  has  seen  fit  to  place  the  venue."     Id. 
VOL.  II — 54 
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V.  nisUr  i&  Del.  E.  Co.,  70  App.  Div.  303  ;  75  Supp.  420.  But 
where  not  filed  within  ten  days,  an  order  for  leave  to  file  it 
nunc  pro  tunc  should  be  granted,  where  no  injury  has  been 
done  by  the  delay.  Israel  v.  Israel,  46  App.  Div.  89  ;  61 
Supp.  328. 

Testimony  read  to  witness. — It  should  appear  by  the  certifi- 
cate of  the  referee  before  whom  the  deposition  is  taken  on 
commission  that  the  testimony  was  read  over  to  the  witness 
before  she  signed  the  same.  Fcdth  v.  Ulster  <&  Del.  B.  Co., 
70  App.  Div.  303  ;  75  Supp.  420. 

10.  A  commission  rogatory,  it  seems,  should  be  issued 

where  the  testimony  of  witnesses  outside  of  the  United  States 
is  desired  but,  on  account  of  the  laws  of  the  country  they  are 
in,  there  is  no  other  way  of  obtaining  this  testimony.  An- 
onymous, 59  ]Sr.  Y.  313.  But  the  Court  of  Appeals  will  not  re- 
view the  discretion  of  the  Supreme  Court  in  refusing  to  issue 
a  commission  rogatory  to  French  tribunals.     Id. 

11.  Use  of  the  commission. — If  witness  is  present. — A 
deposition  taken  without  the  State  on  commission  may  be  read 
notwithstandtug  the  witness  whose  testimony  was  taken  was 
personally  present  at  the  trial ;  in  this  respect  it  differs  from 
a  deposition  taken  in  the  State  before  trial.    Hedges  v.  WilUams, 

■  33  Hun,  546  ;  aff'd  102  JST.  Y.  655. 

Competency  of  witness. — It  is  not  proper  to  disallow  a  ques- 
tion on  the-ground  that  the  witness  is  incompetent  under  Code 
Civ.  Pro.  %  829,  as  it  is  possible  that  the  adverse  party  may 
introduce  testimony  waiving  the  statute.  Wilcox  v.  Dodge,  53 
Hun,  565  ;  6  Supp.  368. 

Competency  of  question. — Objection  may  be  made  on  the 
ground  of  incompetency  to  any  question  or  answer  contained 
in  a  deposition  taken  on  commission  when  an  attempt  is  made 
to  read  the  same  at  the  trial,  with  the  same  effect  as  if  the  wit- 
ness was  then  personally  examined,  without  a  motion  having 
been  previously  made  to  suppress  the  commission.  Wcmamaker 
V.  Megra/w,  168  N.  Y.  125. 
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May  read  part. — A  party  offering  a  deposition  may  read 
such  parts  as  he  desires  and  cannot  be  compelled  to  read  the 
whole.  Smith  v.  Crocker,  3  App.  Div.  4T1 ;  38  Supp.  268. 
The  use  of  the  competent  parts  of  a  deposition  taken  on  com- 
mission by  the  party  at  whose  instance  it  was  taken,  does  not 
preclude  him  from  objecting  to  the  incompetent  portion  being 
read  by  the  adverse  party.  Kramer  v.  Kramer,  80  App.  Div. 
20;  80  Supp.  184.  A  party  who  has  read  the  direct  interrog- 
atories and  answers  may  also  read  the  cross-interrogatories 
and  answers  as  against  the  objection  of  the  other  party. 
Marshall  v.  Watertown  Steam  Erhg.  Co.,  10  Hun,  463.  If  a 
witness  on  a  deposition  annexes  extracts  from  letters  it  is  too 
late  to  object  on  the  trial ;  either  a  motion  should  have  been 
made  in  advance  of  the  trial  to  have  the  error  corrected,  or 
the  deposition  should  have  been  suppressed.  Wright  v.  Cabot, 
89  N.  Y.  571.  A  party  who  cross-examined  a  witness  when 
the  deposition  was  taken  may,  although  his  adversary  reads 
the  testimony  taken  on  the  direct,  refuse  to  read  testimony 
taken  on  the  cross-examination,  and  if  his  adversary  reads  such 
cross-examination  testimony,  he  may  object  under  Code  Civ. 
Pro.  §  911.  Cudlip  v.  N.  Y.  Eve.  Journal  Pub.  Co.,  180 
N.  Y.  85. 


Form  No.  965. 

Affidavit  to  Obtain  Commission  for  Examination  of  Witness. 
(Code  Civ.  Pro.  §§  887,  888,  subd.  5.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[attorney  for]  plaintiff  \or  defendant]  in  the  above-entitled  ac- 
tion, which  is  now  pending  in  the Court ;  that  the 

place  of  trial  therein  is  the  county  of  ;  [*]  that  an 

issue  of  fact  was  joined  therein,  by  the  service  of  the  defend- 
ant's answer  [or  plaintiff's  reply],  on  the day  of 

,  19 — ;  and  that  said  action  has  been  noticed  for 

trial  at  a of  the  Court,  to  be  held  at ■,  on 

the  day  of ,  19 —  [or  state  other  condition 

of  the  action] ;  that  the  deponent  has  fully  and  fairly  stated 
the  case  in  said  action  to  I.  J.,  his  counsel  therein,  who  resides 

at . ,  and  has  fully  and  fairly  disclosed  to  him  the  facts 

which  this  deponent  expects  to  prove  by  the  witness  [or  by 
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each  and  every  of  the  witnesses]  hereinafter  named  ;  that  the 
deponent  is  advised  by  his  said  counsel,  after  such  statement, 
and  verily  believes,  [f]  that  [he  has  a  good  and  substantial  de- 
fense to  the  action  on  the  merits,  and  that]  the  testimony  of 
E.  F.  [and  G.  H.]  is  material  to  deponent  in  the  prosecution 
[or  defense]  of  said  action ;  that  the  said  E.  F.  [and  G.  H.J 

are  not  within  this  State,  but  that  said  E.  F.  is  at , 

in  the  State  of [and  said  G.  H.  is  at ,  iu  the 

State  of ]• 


Form  No.  966. 

Affidavit  for  Commission  in  Case  of  Default. 

(Code  Civ.  Pro.  §  888,  subd  1.) 

As  in  Form  No.  965,  to  [*]  and  thence  as  follows :  That  C.  D., 
the  defendant  in  said  action,  is  in  default,  for  the  want  of  an 
appearance  [or  answer]  in  said  action,  the  summons  [and  com- 
plaint] therein  having  been  served  upon  him  on  the 

day  of ,  19 — ,  and  no  appearance  [or  answer]  having 

been  served  upon  plaintiff's  attorney  [f]. 

That  deponent  has  fully  and  fairly  stated  the  case  in  said 

action  to  I.  J.,  his  counsel  therein,  who  resides  at  , 

and-has  fully  and  fairly  disclosed  to  him  the  facts  which  this 
deponent  expects  to  prove  by  the  witness  [or  by  each  and 
every  of  the  witnesses]  hereinafter  named. 

That  the  deponent  is  advised  by  his  said  counsel,  after  such 
statement,  and  verily  believes  that  the  testimony  of  E.  F.  is 
required  by  deponent  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry  or  reference,  or  otherwise,  to  enable  the  court 
to  render  judgment  in  said  action. 

That  the  said  E.  F.  is  not  within  this  State,  but  is  at 

,  in  the  [State]  of . 

That  no  previous  application  has  been  made  herein  for  a 
commission  [or  if  any  arpjplication  has  leen  made,  state  the 
details']. 


Form  No.  967. 

Affidavit  for  Commission  After  Judgment,  Where  Necessary  to 
Carry  the  Judgment  into  Effect- 
(Code  Civ.  Pro.  §  888,  subd.  22.) 
As  in  Form  No.  965  to  [*],  and   thence  as  follows  :  That 

final  judgment  in  said  action  has  been  rendered  by  the 

Court  against  the   defendant  [or  plaintiff],  a  copy  of 

which  is  hereto  annexed. 
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Then  state  as  in  Form  No.  966yn;OT(f),  to  word  "  reqidred^'' 
amd  thence  as  follows  :  Required  by  deponent,  in  order  to 
carry  said  judgment  into  effect.  That  the  said  E.  F.  is  not 
within  this  State,  but  is  at ,  in  the  State  of . 

That  no  previous  application,  etc. 

Form  No.  968. 

Affidavit  for  Commission  Under  Subdivision  Three  of  Section  888 
of  Code  of  Civil  Procedure. 
(Code  Civ.  Pro.  §888,  subd.  3.) 

As  in  Form  No.  965  to  [*]  and  thence  as  follows  :  That  an 
appeal  has  been  taken  by  the from  the  linal  judg- 
ment rendered  therein  by  the ^  Court  [or  that  a  mo- 
tion for  a  new  trial  therein  made  by  the is  pending  in 

the —  Court] . 

Then  state  as  in  Form  No.  966  from,  (f),  to  word  "  testi- 
mony^'' and  thence  as  follows :  Testimony  of  E.  F.  will  be 
material  and  necessary  to  deponent  in  the  prosecution  (r^r  de- 
fense) of  said  action,  if  a  new  trial  is  granted.     That  the  said 

E.  F.  is  not  within  this  State,  but  is  at in  the  State 

of . 


Form  No.  969. 

Affidavit  for  Commission  Under  Subdivision  Four  of  Section  888 
of  Code  of  Civil  Procedure. 

(Code  Civ.  Pro.  §888,  subd.  4.) 

As  in  Form  No.  965  to  [*],  and  thence  as  follows :  That 
issue  has  not  yet  been  joined  therein,  and  that  there  is  reason 
to  apprehend  that,  before  issue  is  joined  and  an  application 
for  a  commission  can  thereafter  be  made,  the  witness,  E.  F., 
hereinafter  named,  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken,  as  ap- 
pears from  the  following  facts,  to  wit :  \}iere  state  cauf<es  of 
apprehension]. 

Then  state  as  in  Form  No.  ^&&from  (t),  to  end  thereof. 

That  no  previous  application,  etc. 

Form  No.  970. 

Notice  of  Motion  for  Commission. 
(Code  Civ.  Pro.  §  889.) 
Sir — TmIcp  notice,  that  upon  (riamvn,g  pleadings,  etc.)  [and 
upon  the  alfidavits  of  {etc.)  with  copies  of  which  you  are  here- 
with served]  a  motion  will  be  made  at  {etc.,  naming  time  and 
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place).  That  a  commission  issue  in  this  action,  directed  to 
F.  P.,  of ,  in  the  State  of ,  for  the  examina- 
tion of  E.  F.,  of ,  in  said  State,  as  a  witness  in  this 

action  on  behalf  of  the ,  upon  interrogatories  to  be 

annexed  to  such  commission,  in  which  the  defendant  \or 
plaintiff]  may  join  ;  and  that  the  trial  of  this  action  be  stayed 
until  the  return  of  the  said  commission ;  and  for  such  other 
and  further  relief  as  may  be  proper. 


Form  No.  911. 

Order  for  a  Commission.* 

(Code  Civ.  Pro.  §889.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated  ■ 


19 — ,  by  which  it  appears,  satisfactorily,  that  the  facts  exist 
authorizing  the  issuing  of  a  commission  in  the  action  ;  and  on 
reading  and  filing  {jiame  opposing  papers]  ;  and  on  motion  of 

,  after  hearing ,  of  counsel  for  the , 

opposed ;  it  is 

Ordeeed,  That  a  commission  issue  in  this  action,  directed  to 

' — ,  of ,  in  the  State  of ,  to  examine 

upon  oath,  [*]  on  interrogatories  to  be  annexed  to  said  com- 
mission, £.  F.,  of ,  as  a  witness  in  behalf  of  the 

in  this  action  ;  [t]  and  it  is  further  ordered,  that  the 

defendant  [or  plaintiff]  be  at  liberty  to  join  in  the  said  com- 
mission, and  that  the  trial  of  this  action  be  stayed  untU  the 
return  of  the  said  commission. 


Form  No.  973. 

Commission  to  Examine  Witness  Out  of  the  State. 

(Code  Civ.  Pro.  §§887,  888,  subd.  5.) 

The  People  of  the  State  of  New  York  to of . 

[Seal.] 

Know  ye,  that  we,  with  full  faith  in  your  prudence  and 
competency,  have  appointed  you  com missioner[s],  and  by  these 
presents  do  authorize  you  [or  any  one  of  you]  [ff]  to  examine 

E.  F.,  of [and  G.  H.,  of" ^],  in  your  said  State, 

as  a  witness  [or  witnesses]  in  a  cause  pending  in  the  Supreme 
Court  of  the  State  of  New  York  [or  other  court,  describing  it], 
between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  on  the  part  of 
the  plaintiff  [or  defendant],  under  oath,  [f]  upon  the  interrog- 

iThe  court  or  judge  may,  in  any  case,  impose  sucli  terms  as  justice 
requires.  Code  Civ.  Pro.  §889;  Biiia  v.  Molt,  2  Sandt  682.  See,  also, 
Kiefer  v.  Grand  Trunk  B.  Co.,  45  State  Rep.  708;  18  Supp.  646;  Hames 
V.  Judd,  18 Civ.  Pro.  R.327;  WainwrigU  v.  Luw,  49  Hun,  283;  1  Supp.  786. 
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atories  annexed  to  this  commission,  [*]  to  take  and  certify  the 
deposition  of  said  [or  of  each]  witness  and  to  return  the  same 
and  this  commission  according  to  the  directions  hereunto 
annexed. 

Witness,  Hon.  A.  O.,  one  of  the  justices  [or  judges]  of  our 

said Court,  the day  of ,  19—. 

J.  L.,  County  Clerk  of County. 

I.  J.,  Attorney  for  Defendant  [or  Plaintiff]. 


ney  i 


ce  address.~\ 

DiBEOTIONS   FOE    ExEOUTIlira-   THE    COMMISSION. 

[To  be  annexed  to  commission.     These  are  copies  of  Code  Civ.  Pro.  §§901, 
902;  and  it  is  imperative  that  they  be  attached  in  full  to  the  commission.] 

DiEEGTIONS    FOE   EeTUEN. 

Let  the  within  commission  be  returned  through  the  post 
office  [or  by  P.  Q.,  an  agent  of  the  plaintiff  {or  defendant)], 

directed  to  the  clerk  of  the  county  of ,  at  the 

of '■ ,  in  the  State  of  New  York. 

Dated ,  19—. 

A.  O.,  Judge  [or  Justice]  of  the Court. 

Form  No.  973. 

Interrogatories  to  be  Annexed  to  Commission, 
(Code  Civ.  Pro.  §§  891,  892.) 

Interrogatories  to  be  administered  to  E.  F.,  of 


witness  to  be  examined  under  the  annexed  commission,  on 
behalf  of  the  plaintiff  [or  defendant]  in  the  above-entitled 
action : 

I.  What  is  your  name,  age,  occupation  and  place  of  resi- 
dence ? 

II.  Do  you  know  the  parties  above  named,  or  any  or  either 
of  them?  If  so,  which  of  them,  and  how  long  have  you 
known  each  or  either  of  them  ? 

Lastly.  Do  you  know  of  anything  concerning  the  matters 
in  question,  that  may  tend  to  the  benefit  and  advantage  of 
the  plaintiff  [or  defendant]  ?  If  so,  declare  the  same  fully 
and  at  large,  as  if  you  had  been  particularly  interrogated 
concerning  the  same. 

Form  No.  974. 

Cross-interrogatories  to  be  Annexed  to  Commission. 

(Code  Civ.  Pro.  §§  891,  892.) 

Cross-interrogatories,  on  the  ♦part  of  the  defendant  [or  plain- 
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tifiF],  to  be  administered  to  E.  F.,  of ,  a  witness  to  be 

examined  under  the  annexed  commission,  on  behalf  of  the 
plainti£E  in  the  above-entitled  action  : 

li. 
III. 

Lastly.  Do  you  know  of  anything  concerning  the  matters 
in  question,  that  may  tend  to  the  benefit  and  advantage  of  the 
defendant  [or  plaintiff]  ?  If  so,  declare  the  same  fully  and  at 
large,  as  if  you  had  been  particularly  interrogated  concerning 
the  same.  

Form  No.  OtS. 

Notice  of  Settlement  of  Interrogatories. 
(Code  Civ.  Pro.  §991.) 

Sir — Take  notice,  that  the  interrogatories  of  the  plaintiff 
[or  defendant],  to  be  annexed  to  the  commission  issued  in  this 
action,  and  a  copy  of  which  is  hereto  annexed,  and  of  any 
cross-interrogatories  proposed  by  the  defendant  [or  plaintiff], 

will  be  settled  by  the  Hon.  A.  O.,  judge  of  the Court, 

at  his  chambers  in  the of  ,  on  the 

day  of ,  19 — ,  at o'clock  in  the 

noon. 


Form  No.  976. 

Order  for  Commission  to  Examine,  Wholly  or  Partly,  on  Oral 

Questions. 

(Code  Civ.  Pro.  §893.) 

As  in  Form  No.  971  to  [*],  and  tJience  as  follows ;  E.  F., 

of — ,  as  a  witness  on  behalf  of  the in  this 

action,  without  written  interrogatories,  and  that  his  deposi- 
tion be  taken  upon  oral  questions.  \_0r  as  follows  from  word 
"  ordered  "  in  Form  No.  971  :  that  a  commission  issue  in  this 
action,  directed  to ; of ,  to  take  the  deposi- 
tion of  the  witness,  E.  F.,  of ,  as  a  witness,  in  behalf 

of,  etc.,  partly  upon  oral  questions  and  partly  upon  written  in- 
terrogatories to  be  annexed  to  said  commission ;  or  as  follows 
from  word  "  ordered  "  in  Form  No.  971 :  that  a  commission 

issue  to  take  the  depositions  of  E.  F.,  of ,  as  a  witness, 

in  behalf  of,  etc.,  upon  written  interrogatories  to  be  annexed 

to  said  commission,  and  of  G.  H.,  of ,  as  a  witness, 

in  behalf  of,  etc.,  upon  oral  questions]. 

Then  continue  as  in  form  No.  971  from,  [f],  to  the  end 
thereof.  r 
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Form  No.  91 7. 

Commission  to  Examine  Witnesses,  Partly  or  Wholly,  on 
Oral  Questions. 
(Code  av.  Pro.    §893.) 
As  in  Form  No.  9T2  to  [f],  am,d  thence  as  follows :  Upon  oral 
questions  and  without  written  interrogatories  [or  partly  upon 
tne  written  Interrogatories  annexed  to  this  commission,  and 
partly  upon  oral  questions;  or  to  examine  said  E.  F.  upon  the 
interrogatories  annexed  to  this  commission,  and  to  examine 
the  said  G.  H.  as  a  witness  in  said  cause  on  the  part  of  the 
plaintiff  {or  defendant),  under  oath,  upon  oral  questions]. 
Thence  as  in  Form  No.  Ql^from  [*],  tothe  end  thereof. 


Form  IVo.  918. 

Affidavit  to  Procure  Open  Commission,  or  for  Oral  Examination,  or 

to  Take  Deposition. 

(Code  Civ.  Pro.  §§  893,  894.) 

As  in  Form  No.  96.5,  to  the  end  thereof ,  adding  as  follows: 
That  the  said  defendant  [or  plaintiff]  is  of  full  age. 

That  [state  any  facts  that  render  the  issue  of  such  a  comm,is- 
sion  proper']. 


Form  No.  979. 

Order  for  Open  Commission,  or  Taking  Deposition. 
(Code  Civ.  Pro.  §§  894,  897.) 

As  in  Form  No.  971  to  [*],  and  thence  as  follows :  Any 
witness  who  may  be  produced  by  either  party,  on  or  before 

the day  of ,  19 — ,  upon  oral  questions  to  be 

put  to  the  witness,  when  he  is  produced ;  to  take  and  certify 
the  deposition  of  each  witness  so  examined,  and  to  return  the 
same  and  the  said  commission,  immediately  after  the  expira- 
tion of  the  time  above  limited  for  the  production  of  witnesses, 
according  to  the  directions  given  in  or  with  said  commission, 
and  that  the  trial  of  this  action  be  stayed  until  the  return  of 
the  said  commission. 

[Or  on  reading  and  filing'  the  affidavit  of  A.  B.,  dated 

J  19 — ,  showing  that  L.  F.  is  a  necessary  and  material 

witness  in  the  prosecution  {or  defense)  of  the  above-entitled 
action,  and  that  said  E.  F.  is  not  within  the  State,  but  is  at 

■,  in  the  State  of ,  and  after  hearing,  etc. : 

It  is  hereby  ordered,  that  the  deposition  of  said  E.  F.,  as  such 

witness,  be" talcen  by  M.   N.,  of ,  in  said  State  of 

on  or  before  the day  of ,  19 — ,  and  that 
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the  deposition  of  said  E.  F.  be  returned  by  said  M.  ]Sr.,  through 
the  post  office,  {or  by  F.  R.,  aa  agent  of  the  plaintiff,  or  de- 
fendant).]   

Form  No.  980. 

Open  Commission  to  Examine  Witness. 
(Code  Civ.  Pro.  §§  894  ,897.) 

^5  in  Form  No.  972  to  [tt]>  ^^^"^  thence  as  follows :  To  ex- 
amine any  witness  who  may  be  produced  by  either  party  in 
a  cause  pending  in  the  Supreme  Court  of  the  State  of  New 
York  [or  other  court,  descrying  it],  between  A.  B.,  plaintiff, 

and  C.  D.,  defendant,  on  or  before  the day  of 

,  19 — ,  upon  oral  questions  to  be  put  to  the  witness  when 

he  is  produced;  to  take  and  certify  the  deposition  of  each 
witness  so  examined,  and  to  return  the  same,  and  this  com- 
mission, immediately  after  the  expiration  of  the  time  above 
limited  for  the  production  of  witnesses,  according  to  the  di- 
rections given  in  or  with  the  commission. 

Witness,  Hon.  A.  O.,  one  of  the  justices  [or  judges]  of  our 
said  court,  the ; day  of — ,  19 — . ' 

[Annex  copies  of  Code  Civ.  Pro.  §§  900,  901  and  902,  in 
like  manner  as  §§  901  and  902  are  annexed  in  Form  No.  972.] 

Form  No.  981. 

Notice  of  Examination  Upon  Oral  Questions,  and  of  Taking 

Deposition. 

(Code  Civ.  Pro.  §§  896,  899.) 

Sir — Take  notice,  that  the  examination  of  E.  F.,  as  a  wit- 
ness, on  the  part  of  the  [plaintiff]  in  the  above-entitled  action, 
upon  oral  questions,  will  take  place  before ■,  commis- 
sioner, appointed  by  the Court  in  said  action  [or  that 

the  deposition  of  E.  F.,  as  a  witness  in  the  above-entitled  ac- 
tion, on  the  part  of  the  (plaintiff),  will  be  taken  by  I.  J.,  duly 

appointed  by  order  of  the r- Court,  made  on  the  — ^ 

r-  day  of ,19 — ,  for  the  purpose  of  taking  such 

deposition],  at ,  in  the  -. of ,  in  the 

State  of — ,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon. 


Form  No.  982. 

Affidavit  of  Agent,  or  of  Party  Receiving  from  Agent,  by  Whom 

Commission  or  Deposition  is  Returned. 

(Code  Civ.  Pro.  §  904,  905.) 

■    F.  R.,  of  — ^ — ,  being  duly  sworn,  says,  that  he,  as  the 
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agent  of  A.  B.,  the  plaintiff  \_or  defendant]  in  the  above-en- 
titled action,  received  on  the '■ day  of ,  19 — , 

from  the  hands  of  J.  K.,  of ,  in  the  State  of , 

the  packet  now  delivered  by  deponent  to  J.  L.,  county  clerk 

of  county,  to  whom  it  is  directed  [or  now  delivered 

by  deponent  to  Hon.  A.  O.,  a  judge  of  the Court, 

directed  to  J.  L.,  county  clerk  of county],  and  that 

said  packet  has  not  been  opened  or  altered  since  he  so  received 
it. 

[Or  O.  P.,  of ,  being  duly  sworn,  says,  that  he  re- 
ceived from.  T.  E..,  the  agent  of  the  plaintiff  (or  defendant)  in 

the  above  entitled  action,  on  the day  of , 

19^ — ,  the  packet  now  delivered  by  deponent  to  J.  L.,  county 

clerk  of  the  county  of  ,  to  whom  it  is  directed  {or 

now  delivered  by  deponent  to  Hon.  A.  O.,  a  judge  of  the 

court,  directed  to  J.  L.,  clerk  of county) ;  that 

said  T.  R.  is  dead  {or  from  sickness)  {or  other  casualty,  stating 
what),  is  unable  to  deliver  said  packet ;  that  said  packet  has 
not  been  opened  or  altered  since  he  so  received  it,  and  that  he 
believes  that  it  has  not  been  opened  or  altered  since  it  came  from 
the  hands  of  J.  K.,  of ,  in  the  State  of .] 


Form  No.  983. 

Stipulation  that  Commission  Issue. 
(Code  Civ.  Pro.  §  908. ) 

It  is  hereby  stipulated,  pursuant  to  section  908  of  the  Code 

of  Civil  Procedure,  that  an  order  of  the Court  may 

be  entered,  [*]  directing  tliat  a  commission  issue  in  the  above 

entitled  action,  to  I.  J.,  of ,  in  the  State  of , 

to  examine  E.  F.,  of ,  in  said  State,  as  a  witness  on 

the  part  of  the ,  upon  interrogatories  to  be  annexed 

to  said  commission  [or  other  method,  stati/ng  if]  [or  to  examine 
any  witness  who  may  be  produced  by  either  party,  on  or  be- 
fore the day  of ,  19 — ,  upon  oral  questions 

to  be  put  to  the  witness,  when  he  is  produced]  ;  to  take  and 
certify  the  deposition  of  each  witness  so  examined,  and  to  re- 
turn the  same,  and  the  commission,  immediately  after  the  ex- 
piration of  the  time  limited  for  the  production  of  witnesses,  ac- 
Cbrdino-  to  the  directions  given  in  or  with  the  commission.  Said 
COtnmission  is  to  be  in  the  form  prescribed  by  article  second  of 
title  three  of  chapter  nine  of  the  Code  of  Civil  Procedure,  and  is 
to  be  executed  in  the  manner  prescribed  by  said  article  [or  other 
manner  of  execution,  stating  if]  ;  and  the  defendant  [or  plain- 
tifF]  may  join  therein,  and  the  same  is  to  be  returned  through 
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the  post  office  [or  by  A.  Y.,  of ,  an  agent  of  the  plain- 
tiff {or  defendant)],  and  that  the  proceedings  in  said  action  be 
stayed  until  the  return  of  said  commission. 

[Or  as  above  to  (*),  and  thence  as  follows:  Directing  that 

the  deposition  of  E.  F.,  of ,  in  the  State  of , 

a  witness  on  the  part  of  the  plaintiff  {or  defendant),  be  taken, 

in  the  above-entitled  action,  by  I.  J.,  of ,  in  said  State, 

on  or  before  the day  of ,  19. — ,  in  the  man- 
ner provided  by  article  second  of  title  three  of  chapter  nine  of 
the  Code  of  Civil  Procedure,  for  the  taking  of  depositions  of 
witnesses ;  and  the  defendant  {or  plaintiff)  may  join  therein, 
and  the  same  is  to  be  returned  through  the  post  office  {or  by 

A.  Y.,  of ,  an  agent  of  the  plaintiff)  {or  defendant), 

and  that  the  proceedings  in  this  action  be  stayed  until  the  re- 
turn of  said  deposition.] 

Form  No.  984. 

Notice  of  Motion  for  Suppression  of  Deposition. 

(Code  Civ.  Pro.  §910.) 

As  in,  general  form,  for  notice  of  motion,  with  the  following 

added  thereto:  That  the  deposition  of  E.   F.,  taken  under  a 

commission  issued  in  this  action   [or  under  the  order  of  the 

Court,  dated],  on  the day  of ,  19 — , 

be  suppressed,  on  the  grounds  stated  in  the  affidavit  hereto  an- 
nexed, and  for  such  other  or  further  relief  as  may  be  proper, 
with  costs  of  this  motion. 


Form  No.  985. 

Order  for  the  Suppression  of  a  Deposition. 

(Code  Civ.  Pro.  §  910.) 

It  having  appeared  by  the  affidavit  of  A.  B.,  dated  ■ 


19 — ,  that  the  deposition  of  E.  F.,  taken  under  a  commission 
issued  to  I.  J.,  of ,  in  the  State  of ,  to  ex- 
amine E.  F.,  a  witness,  on  the  part  of  the  plaintiff  [or  defend- 
ant] [or  taken  pursuant  to  the  order  of  the ■  Court, 

dated ,  19 — ],  and  which  was  filed  in  the  office  of  the 

clerk  of county  on  the day  of , 

19 — ,  has  been  improperly  [or  irregularly]  taken  [or  returned 
{or  state  other  cases  provided  for  in  §  910\\,  and  due  no- 
tice of  this  motion  having  been  given  to  F.  H.,  the  attorney 
for  the  plaintiff  [or  defendant],  and  on  filing  [?iame  opposing 
papers'],  and  on  motion  of  C.  D.,  of  counsel  for  the  defendant; 
and  after  hearing  A.  M.,  of  counsel  for  plaintiff ;  it  is 
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— 7- 

Oedeeed,  That  the  said  deposition  be  and  the  same  is  hereby 

suppressed  [with dollars  costs  of  this  motion,  to  be 

paid  by  the to  the ]. 


Form  No.  986. 

Affidavit  for  Commission,  Where  the  Witness  does  not  Understand 

the  English  Language- 

(Code  Civ.  Pro.  §  912.) 

Add  to  Forms  Nos.  965,  etc.,  as  follows :  That  said  E.  F.,  is, 
by  birth,  a  German  [or  state  other  nationality],  and  does  not 
understand  the  English  language,  but  understands  the  Ger- 
man language. 

Form  No.  987. 

Order  for  Commission,  Where  Witness  does  not  Understand  the 
English  Language. 

(Code  Cit.  Pro.  §  912.) 

Add  to  Forms  N'os.  971,  etc.,  as  follows :  And  it  appearing 
that  said  E.  F.  is  a  German  \or  state  other  nationality],  and 
does  not  understand  the  English  language,  but  understands 
the  [German]  language ;  it  is  further  ordered,  that  written  in- 
terrogatories, to  be  annexed  hereto  \or  to  said  commission],  by 
way  of  direct  and  cross-examination,  be  framed  in  the  English 
language,  and  also  in  the  [German]  language  ;  that  only  the 
interrogatories  framed  in  the  [German]  language  be  put  to  the 
witness,  and  that  his  answers  be  taken,  and  the  certificates  be 
made  out,  in  the  same  language. 

[And  that  the  said  (plaintiff)  A.  B.,  pay  to  the  said  C.  D., 

the  (defendant),  the  sum  of  dollars,  for  the  expense 

of  procuring  the  interrogatories,  in  his  behalf,  to  be  translated.] 


Form  No.  988. 

Letters  Rogatory. 

(Code  Civ.  Pro.  §913.) 

State  of  New  Yoek,  ss.  : 

The  people  of  the  State  of  New  York,  to  any  judge  or  tri- 
bunal having  jurisdiction  of  civil  causes  at  the  island  of  St. 

Croix,  greeting:     .  .  n      +  • 

"Whereas,  a  certain  suit  is  pending  m  our  Supreme  Court,  m 
-which  A.  B.  is  plaintiff  and  C.  D.  defendant,  and  it  has  been 
suggested  to  us  that  there  are  many  witnesses  residing  within 
your  jurisdiction,  without  whose  testimony  justice  cannot  be 
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completely  done  between  the  said  parties;  we  therefore  re- 
quest you  that,  in  futheranoe  of  justice,  you  will,  by  the  proper 
and  usual  course  of  your  court,  cause  such  witnesses  to  come 
before  you,  or  some  competent  person,  by  you  for  that  purpose 
to  be  appointed  and  authorized,  at  a  precise  time  and  place  by 
you  to  be  fixed,  and  there  to  answer  on  their  oaths  and  affir- 
mations to  the  several  interrogatories  hereto  annexed  ;  and  that 
you  will  cause  their  depositions  to  be  committed  to  writing, 
and  returned  to  us  under  cover,  duly  closed  and  sealed  up,  to- 
gether with  these  presents  ;  and  we  shall  be  ready  to  do'  the 
same  for  you,  in  a  similar  case,  when  required. 

"Witness,  A.  O.,  a  judge  of  our  Supreme  Court,  at  the 

of ,  the day  of ,19 — . 


Aet.  YII.  deposition  taken  in  the  state  to  be  used  out  of 

THE  state. 

FORMS. 
NO.  PAGE. 

990.  Notice  of  taking  of  deposition  in  this  State  under  laws  of  Con- 

necticut    1737. 

991.  Petition  for  subpoena  duces  tecum  under  commission  from  for- 

eign State : .   173S. 

992.  Subpoena  duces  tecum  to  compel  a  witness  to  attend  under  a 

deposition  from  another  State ''.'. 1741. 

1.  The  power  statutory. *^The  power  of  the  Supreme 
Court  to  require  witnesses  to  attend  imder  a  commission 
from  a  foreign  State  depends  entirely  upojj  the  statute.  Mat- 
ter of  Canter,  82  App.  Div.  103  ;  81  Supp;  .4ri9.  The  only 
authority  is  found  in  Code  Civ.  Pro.  §§  914,  915,  as  regulated 
by  Rule  17,  G-en.  Bules  of  Prao.  Matter  of  Spi/iiJcs,  63  App. 
Div.  235  ;  71  Supp.  398.« 

3.  Does  not  issue  as  of  course.— Upon  showing  the  pend- 
ency of  the  action  within  the  foreign  jurisdiction  and  the 
presence  of  the  witnesses  within  this  State,  the  subpoena  does 

1  The  Code  (§§  914-919)  was  amended  by  L.  1899,  c.  502,  prior  to  which 
time  it  had  been  decided  that  the  attendance  of  a  witness  under  a  com- 
mission could  hot  be  enforced.  In  conformity  with  the  Code  as  amended, 
'Rule'  17,  of  tke'-General  Rules  of  Practice,  was  also  adopted  to  take  effect 
in  October,  1899,  regulating  the  practice  in  taking  such  depositions. 
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not  issue  as  of  course.  The  application  is  to  the  court  or 
judge,  and  the  ruling  thereon  is  a  judicial  determination. 
"While  usually  courts  should  not  examine  into  the  merits  of 
foreign  litigations,  nevertheless,  where  there  has  been  a  pre- 
liminary motion  for  an  injunction  in  the  court  where  the  liti- 
gation is  pending,  which  motion  has  been  denied,  in  an  opin- 
ion indicating  that  th,e  action  cannot  be  maintained  unless  the 
complaint  is  materially  amended,  the  examination  should  not 
be  allowed.  Matter  of  Spinhs,  63  App.  Div.  235  ;  71  Supp. 
398. 

3.  If  foreign  court  lacked  jurisdiction. — If  it  appears 

that  the  court  froin  which  the  commission  is  issued  has  not 
jurisdiction  of  the  subject-matter,  or  of  the  parties  to  the  ac- 
tion, a  subpoena  cannot  be  issued  to  compel  a  witness  to  attend 
before  a  commissioner  in  this  State.  Matter  of  the  Great 
Northern  Construction  Co.,  50  Misc.  467 ;  100  Supp.  564.  It 
was  so  held  where  a  Canadian  court  attempted  to  wind  up  a 
"West  Yirginia  corporation  without  service  of  process  on  any 
officer  of  the  corporation  in  Canada. 

4.  Subpoena  duces  tecum. — A  witness  to  be  examined  on 
a  commission  from  a  foreign  State  may  be  coinpelled  by  a  sub- 
poena duces  tecum  to  produce  books  and  papers  to  aid  him  in 
giving  his  testimony.  Matter  of  Dittmam.,  65  App.  Div.  343 ; 
72  Supp.  886  ;  overruling  Matter  of  /Strauss,  30  App.  Div. 
610 ;  52  Supp.  392 ;  which  was  decided  prior  to  the  amend- 
ment of  the  Code  in  1899,  by  which  amendment  the  subpoena 
duces  tecum  is  authorized .  In  an  action  in  an  other  State  against 
a  bank  cashier  to  recover  bonds  alleged  to  have  been  converted, 
the  plaintiff  is  entitled  to  a  subpoena  duces  tecum,  under  Code 
Civ.  Pro.  §  915,  requiring  a  broker  in  this  State  with  whom 
the  cashier  is  alleged  to  have  speculated  to  testify  and  produce 
a  record  of  the  cashier's  transactions  before  a  notary  public. 
Matt&r  of  Waterman,  110  App.  Div.  115  ;  97  Supp.  169.  The 
witness  should  not  be  required  to  file  sworn  extracts  from  his 
books,  but  the  books  themselves  should  be  produced  by  which 


1736      Bradbury's  Lansing's  forms  and  practice. 

Deposition  TdkBn  in  the  State  to  be  Used  Out  of  the  State. 

the  witness  may  refresh  his  recoUebtion,  and  if  copies  are  de- 
sired the  extracts  from  the  books  may  be  read  into  the  minutes. 
Id.  Books  produced  on  subpoena  duces  tecum  before  the  com- 
missioner are  not  open  to  the  inspection  of  the  party  at  whose 
instance  they  are  produced,  but  are  merely  for  the  purpose  of 
aiding  the  witness  in  his  testimony.  Franklin  v.  Judson,  96 
App.  Div.  607  ;  88  Supp.  904.  Nor  should  the  witness  be  re- 
quired to  deposit  the  books  with  the  commission.  Matter  of 
Randall,  87  App.  Div.  245  ;  84  Supp.  294.  The  secretary 
and  treasurer  of  a  corporation  may  be  required  to  identify 
books  of  account  of  the  corporation,  and  it  is  not  essential 
that  the  witness  made,  or  directed  to  be  made,  the  entries  in 
the  books,  or  that  he  had  actual  knowledge  of  the  transactions 
that  appear  therein.  Matter  of  Randall,  90  App.  Div.  192 ; 
85  Supp.  1089. 

6.  Pertinency  of  questions. — Whether  the  questions  pro- 
pounded to  the  witnesses  are  pertinent  or  proper  must  in  the 
first  instance  be  determined  by  the  commissioner.  Matter  of 
Randall,  90  App.  Div.  192;  85  Supp.  1089  ;  Matter  of  SeaHs, 
155  N.  Y.  333.  In  Matter  of  the  aj>plication  of  the  State  of 
Missouri,  Gildersleeve,  J.,  JST.  Y.  Spec.  T.,  N.  Y.  Law  J.,  Feb. 
1,  1906,  a  witness  under  a  commission  from  a  foreign  State 
refused  to  answer  questions  and  on  a  motion  to  punish  him 
for  contempt  the  courts  of  this  State  refused  to  grant  the 
motion  but  remitted  the  matter  to  the  courts  of  Missouri 
to  determine  whether  or  not  the  questions  were  proper.  Upon 
a  decision  being  rendered  in  the  Missouri  courts  that  such  ques- 
tions were  relevant  and  proper  the  witness  was  compelled  to 
answer. 

6,  Commission  from  foreign  State.-^The  different  States 
have  various  methods  of  sending  to  other  jurisdictions  to  pro- 
cure testimony.  In  some  the  practice  is  similar  to  that  of  New 
York  in  sending  a  commission  with  written  interrogatories. 
In  others  a  mere  notice  of  the  taking  of  the  testimony  is 
served  on  the  attorjiey  for  the  opposite  party.    Where  it  ap- 
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pears  that  the  law  of  a  foreign  State  allows  the  testimony  of 
the  witnesses  to  be  taken  out  of  the  State  merely  by  the  giv- 
ing of  notice  that  such  testimony  is  to  be  taken,  the  attend- 
ance of  the  witnesses  will  be  compelled  by  the  Supreme  Court. 
Matter  of  Lee,  41  Misc.  642 ;  85  Supp.  224. 

7 .  The  practice  is  to  present  a  verified  petition  for  the  is- 
suance of  a  subpoena  requiring  the  attendance  of  the  witness, 
and  if  books  and  papers  are  to  be  produced,  a  subpoena  duces 
tecum,  in  conformity  with  Code  Cvo.  Pro.  %  915  and  Rule  17, 
Oen.  Rules  of  Prac. 

8.  An  appeal  to  the  Court  of  Appeals  from  an  order  of  the; 
Appellate  Division  granting  a  motion  to  compel  a  witness  to*; 
answer  certain  questions  upon  a  deposition  for  use  without  the, 
State,  was  dismissed,  on  the  ground  that  the  order  was  merely 
interlocutory.     Matter  of  Strong  v.  Randall,  177  N.  Y.  ^OOj 


Form  No.  990. 

Notice  of  Taking  Deposition  in  this  State  Under  Laws  of 
Connecticut.  1 
(Code  Civ.  Pro.  §§  914r-919;  Rule  17,  Gen.  Rules  of  Prac.) 
M.  G.  W.  )  State  of  Connecticut, 

V.  >  Superior  Court, 

S.  ]Sr.  B.  and  E.  S.  P.,  Eec'r.  )  Fairfield  County. 

The  defendants  in  the  above-entitled  cause  will  take  notice, 
that  the  plaintiff  therein  will  take  the  deposition  of  H.  H.  II. 

and  others  to  be  used  on  the  trial  thereof ,  on  the day 

of ,  A.  D.,  19 — ,  at o'clock  in  the — 

noon,  before  E.  E.  G.,  Notary  Public,  or  other  competent  au- 
thority, at  his  office,    No. Street,  Borough    of 

Manhattan,  County  and  State  of  New  York. 

Dated  at  B. this day  of ,  19 — . 

S.,  M.&B., 
Attorneys  for  Plaintiff. 
To: 

Messrs.  C.  &  J., 
Attorneys  for  Defendants. 
Received  a  copy  of  the  above  notice,  and  proof  of  the  bffi- 

1  From  Matter  of  Waterman,  110  App.  Div.  115  ;  97  Supp.  169. 
VOL.  II — 55 
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oial  ekaracter  of  the  olRcer  taking  the  deposition  is  waived, 

thia day  of ,  19 — . 

C.  &  J., 
Attorneys  for  Defendants. 


Form  No.  991. 

Petition  for  Subpoena  Duces  Tecum  Tinder  Commission  From  a 
Foreign  State.' 
(Code  Civ.  Pro.  §§  914-919;  Rule  IT,  Gen.  Rules  of  Prac.) 

The  petition  of  M.  G.  W.  respectfully  shows  on  information 
and  belief : 

First  :  That  an  action  is  now  pending  undetermined  in  the 
Superior  Court  in  the  State  of  Connecticut,  for  the  county 

of ,  wherein  your  petitioner  is  the  plaintiff  and  the 

S.  N.  B.  and  E.  S.  P.,  Receiver  of  the  S.  N.  B.,  are  defend- 
ants. That  the  nature  of  the  said  action  is  to  recover  the  value 
of  two  bonds  deposited  by  the  plaintiff  with  the  said  bank  in 
or  about  the  month  of  — ,  19 — ,  and  which  were  wrong- 
fully abstracted  by  one  O.  T.  S.,  formerly  cashier  of  the  said 

banli,  and  converted  by  him  to  his  own  use  between  the 

day  of ,  19 — ,  and  the day  of , 

19 — ,  and  pledged  by  him  for  a  debt  of  his  own,  said  bonds  be- 
ing sold  by  the  pledgee  subsequent  to  the day  of 

19 — ,  upon  the  default  and  nonpayment  of  the  said  debt 


by  the  said  S.  That  the  said  bank,  and  the  receiver  thereof, 
are  liable  to  the  plaintiff  for  the  value  of  the  said  bonds  owing; 
to  the  negligence  and  lack  of  ordinary  prudence  and  care  of 
the  said  bank  and  its  directors,  in  failing  to  remove  the  said  S. 
from  his  office  as  cashier  when  they  knew  or  ought  to  have 
known  him  to  be  unfit  for  such  position  and  trust. 

Second  :  .In  accordance  with  the  laws  of  the  State  of  Con- 
necticut, wherein  the  said  court  is  located,  and  in  accordance 
with  the  practice  of  said  court,  a  notice  of  the  taking  of  the 
testimony  before  E.  R.  G-.,  Esq.,  as  commissioner,  a  notary 
public  in  and  for  the  county  of  ISTew  York,  of  H.  H.  H.  was 
duly  served  on  the  attorneys  for  the  defendants,  S.  N.  B.  and 

E.  S.  P.,  as  receiver  of  said  bank,  on  the day  of 

,  19 — ,  a  copy  of  which  notice  is  hereto  annexed. 

Thied  :  That  said  H.  H.  H.,  who  resides  at  No. Ave- 
nue, in  the  City  and  County  of  New  York,  is  a  material  wit- 
ness for  your  petitioners  in  the  above-entitled  action,  and  his 
testimony  is  material  to  the  issues  presented  in  said  action. 

iFrom  Matter  of  Waterman,  110  App.  Div.  115;  97  Supp.  169. 
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Fourth  :  That  one  of  the  issues  in  said  action  is  as  to  the 
negligence  of  the  directors  of  said  bank  in  permitting  the  said 
O.  T.  S.  to  act  as  cashier  of  the  said  bank  when  they  knew,  or 
ought  to  have  known,  that  he  was  unfit  for  such  position  and 
trust.  That  the  witness,  H.  H.  H.,  is  a  member  of  the  firm  of 
H.  B.,  stockbrokers  in  the  City  of  New  York.  That  at  and 
before  the  unlawful  abstraction  and  conversion  of  the  said 
bonds  by  said  Sherwood,  he  was  engaged  in  trading  and  specu- 
lating in  stocks  in  large  amounts,  and  that  the  said  H.  B.  acted 
as  his  brokers  in  such  transactions.  That  in  soine  of  the  said 
transactions  certain  of  the  other  directors  of  the  said  bank, 
whose  names  are  unknown  to  your  petitioners,  were  inter- 
ested, and  that  said  transactions  with  said  Sherwood  were  of 
such  frequency  and  in  such  large  amounts  as  to  charge  the 
said  directors  with  negligence  in  retaining  him  as  cashier  of 
said  bank.  That  said  H.  H.  H.  is  familiar  with  the  said 
transactions  and  accounts  hereinbefore  referred  to,  and  that 
the  books  of  the  said  H.  B.,  covering  any  and  all  transactions 
by  the  said  O.  T.  S.,  and  by  the  said  S.  and  others  jointly, 
and  any  transactions  by  the  said  H.  B.  for  the  said  S.  and  for 
the  said  S.  and  others  jointly,  between  the day  of 


19 — ,  and  the day  of ,  19 — ,  are,  and 

each  of  them  is,  material  upon  the  issues  presented  in  said 
action.  That  the  said  H.  H.  H.  has  in  his  possession  and 
under  his  control  certain  letters  from  the  said  S.,  and  from 
the  other  persons  with  whom  he  had  a  joint ,  account  in  re- 
gard to  the  Said  jqint  account,  and  that  said  H.  H.  H.  also 
has  copies  of  letters  in  his  possession  and  under  his  control 
from  H.  B.,  or  from  the  individual  members  of  the  said  firm, 
to  the  said  S.  and  to  the  other  parties  in  said  account  acting 
jointly  with  him  ;  and  also  has  contracts,  agreements,  memo- 
randa and  other  papers  relating  to  the  said  account  between 
H.  B.  and  S.,  and  transactions  and  accounts  between  H.  B. 
and  the  said  S.,  and  transactions  and  accounts  between  the 
said  H.  B.  and  S.  and  other  persons  jointly  interested  with 
him.  That  each  and  every  one  of  the  said  letters,  papers, 
contracts,  agreements  and  memoranda  is  material  upon  the 
issues  presented  in  said  action. 

That  no  previous  application  has  been  made  for  the  subpoena 
herein  asked  for. 

Whbbefoee,  your  petitioner  prays  that  a  subpoena  be  issued 
to  H.  H.  H.,  commanding  him  to  appear  before  said  E.  E.  JJ., 
Esq.,  as  commissioner,  a  notary  public  in  and  for  the  County 
of  ifew  Tork,  at  the  office  of  A.  W.,  No. Street, 
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Borough  of  Manhattan,  County  and  State  of  ISTe^v  York,  on 

the day  of ,  19—,  at o'clock  in  the" 

noon,  to  testify;  and  also  commanding  the  said  H. 

H.  H.  to  bring  with  him  and  produce  before  the  said  notary 
public  at  said  time  and  place  the  books  of  account  of  II.  B., 
showing  all  transactions  carried  on  by  the  said  S.,  or  by  the 
said  S.  jointly  with  any  other  person  or  persons,-  and  by  the 
said  H.  B.  for  the  said  S.  and  for  the  said  S.  and  any  other 

person  or    persons,    between    the day  of- , 

19—,  and  the day  of ,  19 — ;  and  to  deposiu 

with  the  said  commissioner  sworn  copies  of  extracts  from  said 
books  showing  the  accounts  herein  referred  to.  And  also 
bring  with  him  and  produce  before  the  said  commissioner  all 
letters  from  said  S.,  and  from  anyone  acting  in  joint  account 
with  him,  with  reference  to  the  accounts  and  transactions  with 
the  said  S.,and  any  joint  account,  and  copies  of  letters  written: 
by  the  said  H.  B.  to  the  said  S.  or  others  acting  in  joint  ac- 
count with  him  in  regard  to  the  said  account  or  accounts,  and 
also  all  agreements,  memoranda,  contracts,  papers  or  other 
writings  referring  to  the  said  accounts  and  transactions  of 
the  said  S.  and  other  persons  acting  in  joint  account  with 
him,  and  deposit  the  originals  thereof  with  the  said  notary 
public. 

VEEIFICATION. 

A.  W.,  being,  duly  sworn,  deposes  and  says,  that  he  is  the 
attorney  for  the  petitioner  above  named  in  this  proceeding ; 
that  he  has  read  the  foregoing  petition  and  knows  the  contents 
thereof,  that  the  same  is  true  to  his  own  knowledge  except  as 
to  the  ihatters  therein  stated  to  be  alleged  upon,  information' 
and  belief  and  as  to  those  matters  he  believes  it  to  be  true.   ■ 

The  reason  that  this  verification  in  made  by  the  deponent 
is  that  your  petitioner  is  not  now  within  the  County  of  l^ew 
York,  where  your  deponent  has  his  office,  nor  the  County  of 

— — ,  where  he  resides,  but  is  now  within  the  Stalte  bf ' 

Connecticut ;  and  further  that  your  petitioner  is  too  ill  to  give 
this  petition  her  consideration.  That  the  sources  of  deponent's 
information  and  grounds  for  his  belief  as  to  the  matters  get- 
forth  in  the  said  petition,  are  the  original  notice  of  the  taking, 
of  deposition  and  the  commission  referred  to  in  said  petition,- 
and  letters  from  and  interviews  with  A.  M.  M.,  a  member  of 
th^firm  of  S.,  M.  &  B.,  counselbrs-at-law,  of  B.,  State  of  Con-- 
necticut,  attorneys  for  the  petitioner  in  the  action  referred  to 
in  said  petition,  together  with  various  letters  from  the  said 
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firm,  and  the  examination  of  the  pleadings  in  said  action  in 
the  State  of  Connecticut. 


Form  No.  993. 

Subpcena  Duces  Tecum  to  Compel  a  Witness  to  Attend  Under  a 
Deposition  from  Another  State-* 
(Code  Civ.  Pro.  §§  914-919;  Rule  17,  Gen.  Rules  of  Prao.) 

The  People  of  the  State  of  N6w  York  to  II.  H.  II.,  Greeting: 

We  command  you  that  all  business  and  excuses  being  laid 

aside  you-appear  and  answer  before  E.  R.  G.,  a  notary  public 

in  and  for  the  County  and  State  of  New  York,  at  the  office 

of  A.  W.,  No. Street,  Borough  of  Manhattan,  City 

and   State  of  New   York,  on  ,  the day  of 

,  19^,  at -^^-  o'clock  in  the noon,  to 


3 


testify  and  give  evidence  in  a  certain  action  now  pending  un- 
determined in  the  Superior  Court  of  the  State  of  Connecticut, 
for  Fairfield  County,  between  M.  G.  W.,  plaintiff,  and  the 
S.  N.  B.  and  E.  S.  P.,  Receiver,  defendants,  on  the  part  of  the 
plaintiff ;  and  that  you  bring  with  you  and  produce  at  the 
time  and  place  aforesaid  any  and  all  books  of  account  etc., 
(here  specify  hooks  and  papers  to  he  produGed).  And  for  a 
failure  to  attend  you  will  be  deemed  guilty  of  contempt  of 
court  and  liable  to  pay  all  costs  and  damages  sustained  thereby 

to   the   party  aggrieved,  and  forfeit  $ ip  ,  addition 

thereto. 

Witness,  the  Hon. ,  Justice  of  the Coiirt, 

at  the  court  house  in ,  this day  of ^ — ^ 

19—.  .      _  _  -' 

{Signatures  of  judge  and  attoi-ney!) 

1  From  Matter  of  Waterman,  110  App.  Div.  115;  97  Supp.  169.  : 
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FORMS 

NO.  PAGE. 

995.  Notice  of  pendency  by  plaintifE 1748. 

996.  Notice  of  pendency  by  defendant 1749. 

997.  Notice  of  pendency  to  foreclose  a  mortgage  upon  i-eal  property  1749. 

998.  Order  directing  service  of  notice  of  motion  for  cancellation 

of  notice  of  pendency 1750. 

999.  Notice  of  motion  for  cancellation  of  notice  of  pendency 1750. 

1000.  Affidavit  on  motion  for  same.     Action  for  money  judgment.   1750. 

1001.  Affidavit  of  attorney,  used  with  preceding  form 1751. 

1002.  Affidavit  on  motion  for  same  where  action  has  abated,  etc. . .  1752. 

1003.  ,  Order  directing  cancellation  of  notice  of  pendency 1753. 

1.  In  general. — Formerly  Us  pendens  ^  was  applied  to  desig- 
nate the  notice  which  all  the  world  was  presumed  to  have  of 
the  beginning  of  a  suit  in  chancery  upon  the  filing  of  the  bill 
with  the  court.  Penna.  Steel  Oo.  v.  Title  Guar.  <J&  T.  Co.,  50 
Misc.  51 ;  100  Supp.  299.  The  uncertainty  and  the  difiiculty 
of  searching  records  under  the  old  practice  led  to  the  adoption 
of  the  present  system  whereby  all  suits  affecting  real  property 
are  indexed  in  one  place  so  that  they  may  be  consulted  easily. 
"  The  frequent  hardship  resulting  from  the  rule  of  lis  pendens, 
without  any  provision  requiring  notice  to  be  filed,  led  to  statu- 
tory enactments  on  the  subject."  HaileyY.  Ano,  136  N.  Y. 
569.  If  the  notice  is  filed  in  an  action  in  which  it  is  not  au- 
thorized by  statute,  it  is  a  mere  nullity.  Olyphant  v.  Phyfe, 
48  App.  Div.  1 ;  62  Supp.  688 ;  aff'd  on  opinion  below,  166 
]Sr.  Y.  630. 

To  what  estates  appliGoble. — The  real  estate  to  which  the 
Code  provisions  for  notice  of  pendency  are  applicable  includes 

1  See,  under  mechanics'  liens,  paragraphs  22  and  26  and  notes  thereto, 
pp.  1554  and  1555,  See  also  notes  to  Forms  Nos.  872,  p.  1563,  and  891, 
p.  1579. 

2  These  two  Latin  words  mean,  literally,  "suit  hanging." 

1742 


LIS   PENDENS.  1743 


When  Authorized. 


estates  for  life,  for  years,  at  will  and  by  sufferance,  as  well  as 
estates  of  inheritance.  Wilmont  v.  Meserole,  41  Superior  Ct. 
274.  But  if  the  notice  describes  the  property  as  "  all  the  real 
prc^erty  of  defendant,  or  in  which  she  may  have  an  interest, 
situated  in  C.  County,"  it  is  a  nullity.  Jaffray  v.  Brown,  17 
Hun,  575. 

Cor;porate  stock. — The  doctrine  of  Us  pendens  is  not  applica- 
ble to  corporate  stock.   Holhrooh  v.  N.  J.  Zmo  Go.,  57  N.  Y.  616. 

2,  Code  provisions. — In  an  action  affecting  the  title,  posses- 
sion, use  or  enjoyment  of  real  property,  a  notice  of  pendency 
may  be  filed  with  the  complaint  or  at  any  time  thereafter. 
Code  Civ.  Pro.  §  1670.  The  phrase  "  if  the  complaint  is  veri- 
fied "  after  the  word  "  property,"  where  it  first  occurs  in  §  1670, 
was  added  by  Z.  1904,  o.  518.  The  filing  gives  constructive 
notice  of  the  pendency  of  the  action.  §  1671.  The  defendant 
also  may  file  such  a  notice  when  he  makes  an  aflBrraative  de- 
mand. §  1673.  The  notice  may  be  canceled  as  provided  in 
§  1674.  In  an  action  to  set  aside  a  conveyance  or  to  compel 
the  specific  performance  of  a  contract  to  sell  real  estate,  if  the 
owner  against  whom  the  notice  is  filed  succeeds  in  the  action 
and  an  appeal  is  taken,  such  owner  is  entitled  to  have  the  lien 
canceled  unless  the  appellant  gives  an  undertaking.  §1323.  A 
notice  of  lis  pendens  should  be  filed  in  an  action  to  foreclose  a 
mortgage.  §1631.  In  a  condemnation  proceeding.  §  3381. 
Also  in  an  action  for  ejectment.  §  1524.  In  an  action  for 
partition.  §  1557.  In  an  action  for  dower.  §  1619.  In  an 
action  to  determine  claim  to  real  property.  §  1645.  In  an  ac- 
tion against  heirs  or  devisees  for  decedent's  debts.  §  1853. 
Proceeding  for  the  sale  of  decedent's  real  property  to  pay 
debts.  §  2751.  Eeal  property  is  attached  by  serving  a  notice 
of  such  attachment  as  against  the  property  in  the  county 
clerk's  oflice.     §  649. 

3.  When  authorized. — Notice  of  pendency  has  been  upheld 
in  an  action  for  specific  performance  of  an  agreement  to  con- 
vey real  estate.  Shcmdley  v.  Levme,  44  Misc.  23 ;  89  Supp.  717. 
In  an  action  by  a  vendee,  alleging  that  the  title  to  real  estate 
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is  defective,  to  recover  a  paj-ment  on  account  and  title  exami- 
nation expenses.  Smadbech  v.  Laiu,  106  App.  Div.  552 ;  94 
Supp.  Y97.  An  action  to  charge  real  estate  with  the  payment 
of  a  sum  alleged  to  be  due  the  plaintiff  by  reason  of  the  de- 
fendant having  wrongfully  invested  it  therein.  Bemcm  v. 
2b(^(^,  124N.  Y.  111:.  A  mortgage  foreclosure  action.  Brooks 
V.  Davey,  109  N.  Y.  495.  An  action  to  prevent  the  violation 
of  a  party  wall  agreement  for  which  an  injunction  is  asked 
and  damages  demanded  for  increasing  the  height  of  the  party 
wall  and  otherwise  injuring  the  property  of  the  plaintiff. 
Moeller  v.  Wolkenberg,  67  App.  Div.  487 ;  73  Supp.  890 ;  (di- 
vided court).  An  action  that  the  rights  of  the  parties  to  real 
property  may  be  ascertained,  the  property  sold,  and  the  pro- 
ceeds divided.  Kmiz  v.  Bachman,  61  How.  Pr.  519.  An  ac- 
tion for  specific  performance  of  a  contract  for  the  sale  of  land, 
in  which  it  appears  from  the  complaint  that  the  plaintiff  may 
be  entitled  to  the  relief  asked.  Tishman  v.  AcritelU,  111  App. 
Div.  237  ;  97  Supp.  668  ;  MeOrumY.Lex  Realty  Co.,  118  App. 
Div.  58 ;  98  Supp.  1021. 

4.  When  not  authorized. — Notice  of  pendency  has  been 
held  improper  in  an  action  for  trespass  on  real  property,  for 
the  object  is  the  recovery  of  damages,  and  the  title  is  not  af- 
fected. Hailey  v.  Ano.,  136  N.  Y.  569.  An  action  for  an  in- 
junction and  damages,  because  of  the  defendant  encroaching 
upon  the  street,  which  encroachment  interfered  with  light,  air 
and  access  of  the  plaintiff,  the  notice  being  sought  to  be  placed 
against  the  defendant's  land  adjoining  the  street  where  the  ob- 
structions existed.  Ackerman  v.  True,  44  App.  Div.  106  ;  60 
Supp.  608.  An  action  to  require  an  adjoining  owner  to  re- 
move an  overhanging  wall,  for  it  affects  the  title  to  the  prop- 
erty of  the  plaintiff,  and  not  that  of  the  defendant.  MoManus 
V.  Weinstein,  108  App.  301 ;  95  Supp.  724.  It  seems  there  is 
ho  authority  for  filing  a  notice  of  Us  pendens  in  a  proceeding 
by  creditors  for  the  sale  of  real  estate  to  pay  debts.  Olyphant 
v.  Phyfe,  48  App.  Div.  1 ;  62  Supp.  688  ;  aff'd  on  opinion  be- 
low, 166  N.  Y.  630. 
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5.  How  obtained.' — The  usual  practice  is  to  file  the  notice 
with  the  complaint,  but  it  may  be  filed  at  any  time  after  the 
filing  of  the  complaint  and  before  final  judgment.  Code  Civ. 
Pro.  §  1670.  Failure  to  file  a  complaiat  makes  the  notice  in- 
operative.    Albro  V.  Bhime,  5  App.  Div.  309  ;  39  Supp.  215. 

6.  The  complaint. — It  must  be  filed.  Albro  v.  Blume,  5 
App.  Div.  309  ;  39  Supp.  215.  Filing  it  subsequent  to  the  no- 
tice makes  the  notice  valid  from  that  time.  Benson  v.  Sayre, 
7  Abb.  Pr.  472,  note.  It  cannot  be  filed  nunc  pro  tune  as 
against  one  who  had  begun  an  action  affecting  the  same  prop- 
erty between  the  time  of  filing  a  notice  and  the  filing  of  a 
complaint,  and  did  not  have  notice  of  the  filing  of  the  com- 
plaint nunc  pro  tunc.  Weeks  v.  Tomes,  16  Hun,  349  ;  aff'd 
on  opinion  below,  76  N.  Y.  601. 

Amended  complaint. — Tlie  filing  of  an  amended  complaint 
will  not  validate  a  lis  pendens  not  authorized  by  the  com- 
plaint as  it  existed  when  the  lis  pendens  was  filed.  Brox  v. 
Biker,  56  App.  Div.  388;  67  Supp.  772. 

7.  Amended  notice. — If  new  parties  are  added  to  the  ac- 
tion, an  amended  notice  should  be  filed.  Cla/rk  v.  Havens, 
Clarke,  560  ;  Curtis  v.  Hitchcock,  10  Paige,  399.  But  not  where 
parties  are  stricken  out.      Waring  v.  Waring,  7  Abb.  Pr.  472. 

8.  Cancellation.* — It  is  settled  law  that  where  it  appears 
bv  the  complaint  that  the  recovery  of  the  judgment  sought  by 
the  plaintiff  will  affect  the  title  to,  or  the  possession,  use  or 
enjoyment  of  real  property,  the  filing  of  a  lis  pendens  is  per- 
missible, and  in  such  case  the  court  has  no  power  to  direct  can- 
cellation of  the  record  of  such  notice  except  as  provided  in 
§  1674.  St.  Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co.,  62 
App.  Div.  538 ;  71  Supp.  82 ;  Mills  v.  Bliss,  55  N.  Y.  139 ; 

1  The  party  is  not  required  in  a  notice  of  lis  pendens,  it  seems,  to  an- 
ticipate and  state  all  defects  which  may  appear  in  the  proof  of  another 
claimant  of  the  land  on  the  trial  of  any  action  which  the  latter  may  bring. 
Broion  v.  Goodwin,  75  N.  Y.  409. 

2  There  is  no  general  power  to  discharge  a  notice  of  lis  pendens  filed  in 
a  mechanic's  lien  case.     Breen  v.  Lennon,  10  App.  Div.  36  ;  41  Supp.  705. 
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Beman  v.  Todd,  124  N.  Y.  114 ;  Shandley  v.  Levine,  44  Misc. 
23  ;  89  Supp.  717.  In  the  last-mentioned  case  the  court  de- 
nied the  motion  to  cancel,  although  it  thought  there  was 
some  question  whether  the  complaint  was  sufficiently  com- 
plete on  some  points.  The  court  has  no  power  to  amend  a 
notice  of  lis  pendens  in  such  manner  as  to  destroy  it,  except 
on  notice  and  in  the  case  provided  for  by  statute.  Bemcm  v. 
Todd,  124  N:  Y.  114.  Dismissal  on  consent  justifies  the  can- 
cellation of  the  notice  on  the  defendant's  motion.  Lennon  v. 
Stiles,  9  Supp.  358.  A  defendant  in  whose  favor  a  judg- 
ment has  been  rendered  in  an  action  to  foreclose  a  mechanic's, 
lien  must  show  that  the  time  to  appeal  has  expired  on  moving 
to  cancel.  Madden  v.  Lennon,  23  Misc.  79  ;  50  Supp.  690. 
In  an  action  of  ejectment  which  has  been  decided  in  the  de- 
fendant's favor,  and  an  appeal  from  the  judgment  dismissed, 
the  defendant  has  a  right  to  have  the  lis  pendens  cancelled 
notwithstanding  the  plaintiff's  right  to  a  statutory  new  trial. 
Jarvis  v.  American  Foroite  Powder  Mfg.  Co.,  93  App.  Div. 
234 ;  87  Supp.  742.  In  an  action  for  a  specific  performance 
and  where  there  is  an  issue  as  to  whether  the  defendant's 
title  is  marketable,  the  notice  should  not  be  cancelled  until  that 
question  is  determined.  Mishhind  Fineberg  Realty  Co.  v. 
Sidorsky,  115  App.  Div.  115  ;  100  Supp.  714.  If  the  defend- 
ant conceals  his  place  of  residence  so  that  the  plaintiff  is  un- 
able to  serve  him,  the  court  may  in  its  discretion  refuse  to 
cancel  the  lis  pendens.  Levy  v.  Kon,  114  App.  Div.  795 ;  100 
Supp.  205. 

Merits  not  examined. — If  the  complaint  shows  on  its  face 
that  the  suit  affects  title  to  real  estate,,  the  court  cannot  look 
into  the  facts  as  on  a  trial  nor  search  the  complaint  as  on  a 
demurrer  on  a  motion  to  cancel  a  notice  of  lis  pendens.  Wer- 
ner V.  Jackson,  115  App.  Div.  176;  100  Supp.  763.  "If 
there  be  any  doubt  as  to  the  right  to  file  the  notice  the  mer- 
its should  not  be  decided  on  a  motion  to  cancel  it."  Smad- 
ieck  V.  Law,  106  App.  Div.  552 ;  94  Supp.  797.  The  court 
should  not  inquire  into  the  merits  if  a  prima  faciec&se  is  made 
out.     Lindheim  (&  Co.  v.    Central  National  B.  <&  C.  Co.,  Ill 
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App.  Div.  275 ;  97  Supp.  619  ;  WoUnsky  v.  Okun,  111  App. 
Div.  536;,97Supp.  943. 

If  the  notice  is  filed  hefore  the  summons  is  served,  the  sum- 
mons must  be  served  within  sixty  days  thereafter,  or  a  notice 
of  lis  pendens  will  be  canceled  on  motion.  Lvpaohits  v. 
Watson,  113  App.  Div.  408 ;  99  Supp.  418. 

Cancellation  on  filing  of  undertaTevng. —  This  should  be 
granted  when  the  only  relief  to  which  the  plaintiff  will  be  en- 
titled will  be  a  sum.  of  money  in  lieu  of  a  lien  upon  the  lands. 
Wolinshy  v.  Ohun,  111  App.  Div.  536  ;  97  Supp.  943.  Also, 
in  an  action  for  specific  performance  if  the  complaint  shows 
that  performance  was  impossible,  and  the  plaintiff  is  only  en- 
titled to  damages.  Bresel  v.  Browning,  109  App.  Div.  588  ; 
96  Supp.  402.  But  it  should  not  be  granted  in  an  action  for 
specific  performance,  if  the  defendant  alleges  defect  of  title, 
but  prays  for  a  specific  performance  in  case  the  defendant  be- 
comes able  to  perform.  Kennedy  v.  Hall,  51  Misc.  78 ;  99  Supp. 
162.  Nor  in  an  action  by  a  tenant  to  set  aside  a  surrender  of 
his  lease,  on  the  ground  that  it  was  induced  by  fraud,  and  to 
be  restored  to  possession.  Schenkein  v.  Horowitz,  51  Misc.  80 ; 
99  Supp.  161. 

Amendment  retroaotii)e. — The  amendment  to  Code  Civ.  Pro. 
§  1671,  by  L.  1905,  c.  60,  providing  for  the  cancellation  of  a 
notice  of  lis  pendens  upon  filing  an  undertaking,  is  retroactive 
as  it  affects  merely  matters  of  procedure  and  practice.  Bresel 
V.  Browning,  109  App.  Div.  588 ;  96  Supp.  402. 

New  notice.— W\n[.Q- &n  order  setting  aside  a  notice  of  Us 
pendens  for  failure  to  proceed  is  in  force,  the  plaintiff  has  no 
right  to  file  another  notice  in  the  same  action.  Cohen  v.  Bat- 
kowshy,  43  App.  Div.  196 ;  59  Supp.  344. 

Effect  of  cancellation. — When  the  action  in  which  the  notice 
of  pendency  has  been  filed  has  been  dismissed  and  the  notice 
canceled,  it  ceases  to  be  a  statutory  notice  to  purchasers  of 
the  premises  described  in  it.  Valentine  v.  Austmi^  124  N.  Y. 
400.^ 

1  "  It  is  difficult  to  conceive  of  an  effective  notice  of  the  pendency  of  an 
action  when  no  action  is  pending."    Id. 
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9.  Failure  to  index. — The  failure  of  a  clerk  to  index  the 
notice  of  Us  pendens  does  not  affect  the  rights  of  the  plaintiff  in 
the  action.     Hartwell  v.  Eiley,  47  App.  Div.  154 ;  62  Supp.  317. 

10.  When  notice  of  pendency  unnecessary.' — The  begin- 
ning of  a  suit  by  a  judgment  creditor  to  set  aside  the  transfer 
of  real  property  as  in  fraud  of  creditors,  creates  a  specific  lien 
upon  the  property  which  is  prior' to  one  acquired  in  bankruptcy 
proceedings  subsequently  commenced.  Arnold  v.  Tr&viranus, 
78  App.  Div.  589;  79  Supp.  732.  The  commencement  of  a 
judgment  creditor's  action  is  sufficient  notice  as  against  the 
defendants  and  creates  an  equitable  lien  without  the  filing  of 
a  notice  of  lis  pendens,  2iaA  thus  bankruptcy  proceedings  taken 
after  the  beginning  of  the  action,  but  before  the  filing  of  the 
Us  pendens,  do  not  affect  the  equitable  lien  created  by  the  be- 
ginning of  the  action.  WahlheiTner  v.  Truslow,  106  App. 
Div.  73 ;  94  Supp.  137.  An  attorney  to  whom  a  note  was 
transferred,  with  actual  notice  of  the  pendency  of  an  action 
concerning  its  ownership,  was  held  bound  by  the  judgment. 
Jeffres  v.  Cochrane,  48  N.  Y.  671.  ,     - 

Form  No.  995. 

Notice  of  Pendency  of  Action  by  Plaintiff. 

(Code  Civ.  Pro., '§  1670.) 

Notice  is  hereby  given,  that  an  action  has  been  commenced 
in  the  Supreme  Court  of  the  State  of  New  York  \or  nani-e 
other  courf]  by  the  above-named  plaintiffs  against  the  above- 
named  defendants,  and  is  now  pending  in  said  court,  and  that 
_the  object  of  said  action  is  [here  state  object  of  action'],  [*]  and 

that  the  real  property  situated  in  the  county  of — , 

affected  by  said  action,  is  described  as  follows,  to  wit  [describe 

property]. 

-  {Date  and  attorney's  signatttre  and  address.) 

^ "  i  A  lienor  filing  a  meclianic's  lien  after  the  filing  of  a  notice  of  lis  pen- 
dens in  an  action  to  foreclose  a  mortgage  on  the  property  is  bound  by  the 

.  proceedings  taken  after  the  filing  pf  a  lis  pendens  and  if  he  does  not  on 
his  own  motion  intervene  in  the  foreclosure  suit,  he  is  bound  by  the  judg- 

--ment  -therein  and  cannot  enforce  his  lien  against  the  property,  although 

'^'heniay  procure  a  personal  judgment.  Perm.  Steel  Co.  v.  Title  Guar.-  &  T. 
Co.,  50  Misc.  51;  100  Supp.  299.  ,   ,       ,         ;., ; 
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To  the  County  Clerk  of County  : 

~  '  You  are  hereby  directed  to  index  the  foregoing  notice  to  th^ 
names  of  all  the  defendants  [or  to  the  names  of  the  defendants, 
C.  D.  and  E.  F.],  in  the  above-entitled  action. 

'    '        ■'  M.  N.,  Plaintiff's  Attorney. 


Form  No.  996. 

Notice  of  Pendency  of  Action  by  Defendant. 

(Code  Civ.  Pro.  §  1673.) 

As  in  Form  No.  995  to  [*],  and  thence  as  follows  : 

And  that  the  defendant,  C.  D.,  sets  up  in  his  answer  a  coun- 
terclaim, upon  which  he  demands  an  affirmative  judgment  for 
the  following  relief,  to  wit  [state  the  relief  claimed  hy  defend- 
anf\,  and  that  the  real  property,  [etc.,  as  in  Form  No.  995  to 
end  thereof^. 

Dated ,  19—. 

[Add  direction's  to  county  clerh,  as  to  indexing,  as  in  Form 
No.  995,  substituting  names  of  plaintiffs  for  those  of  defendants  P\ 


Form  ]Vo.  997. 

Notice  of  Pendency  of  Action  to  Foreclose  a  Mortgage  upon  Real 

Property. 
(Code  Civ.  Pro.  §  1631. ) 

Notice  is  hereby  given,  that  an  action  has  been  commenced 
and  is  now  pending  in  this  court  upon  a  complaint  of  the  above- 
named  plaintiff   against  the  above-named  defendant  for  the 

foreclosure  of  a  mortgage,  bearing  date  the :  day  of 

: '■ — ,  19 — ,  executed  by to 

,  and  recorded  in  the  office  of  the  clerk  of  the  county  of 

on  the day  of ,  19 — ,  at 


o'clock  in  the no<.)n,  in  book  No.  —  of  mortgages, 

page  — ,  and  that  the  mortgaged  premises  in  the  last-mentioned 
county,  affected  by  the  said  foreclosure,  were  at  the  time ''of 
the  commencement  of  this  action,  and  at  the  time  of  filing  this 
notice,  situated  in  the  last-mentioned  county,  and  are  described 
in  the  said  mortgage  as  follows,  to  vv^it  [insert  description  froni 
vi6rtgage'\. 

To  the  County  Clerk  of County  : 

You  are  hereby  directed  to  index  the  foregoing  notice  to  the 
names. of  all  the  defendants  above  named  [or  to  the  names  of 
the  defendants  {specifying  ^articiila/r  defendants)]. 
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Form  No.  998. 

Order  Directing  Service  of  Notice  of  Motion  for  Cancellation  of 

Notice  of  Pendency  of  Action. 

(Code  Civ.  Pro.  §  1674.) 

On  reading  and  filing  the  annexed  affidavit  and  notice  of 
motion,  and  on  motion  of  A.  W.,  of  counsel  for  the  defendant : 

Obdeked,  That  notice  of  said  motion  be  given  to  [naming 
parties  to  be  served]. 


Form  No.  999. 

Notice  of  Motion  for  Cancellation  of  Notice  of  Pendency  of  Action.' 
(Code  Civ.  Pro.  §1674.) 

Please  take  notice  that  upon  the  annexed  affidavits  of 
E.  W.  B.  and  C.  E.  T.,  and  upon  the  pleadings  herein,  the  un- 
dersigned will  move  this  court  at  a  Special  Term,  Part  One 
thereof,  to  be  held  at  the  County  Court  House  in  the  County 

of  New  York,  on  the •  day  of ,  19 — ,  at  the 

opening  of  the  court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  directing  the  clerk  of  the 
County  of  New  York  to  cancel  the  Us  pendens  heretofore 
filed  against  the  property  described  in  the  complaint  in  this 
action,  and  for  such  other  and  further  relief  as  may  be  nec- 
sary,  with  costs  of  this  motion. 


Form  No.  1000. 

Affidavit  on  Motion  to  Cancel  Notice  of  Pendency.  =>    Action  for 

Money  Judgment. ' 

(Code  Civ.  Pro.  §§1671,  1674.) 

E.  "W.  B.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
defendant  in  the  above-entitled  action  ;  that  he  is  one  of  the 
owners  of  the  property  mentioned  in  the  complaint  herein, 
the  same  being  inherited  by  deponent  with  others  under  a 
will ;  that  said  property  was  put  up"  at  auction  for  sale  and 
described  by  street  number  and  the  dimensions  given  as  more 
or  less,  and  the  same  being  sold  to  the  plaintiff  in  this  action. 

That  at  the  time  of  the  closing  of  the  title  and  not  before 
plaintiff  notified  defendant  that  he  rejected  the  title  on  the 
ground   that  the  survey  showed  that  the  dimensions  given 

1  From  Bresel  v.  Browning,  109  App.  Div.  588;  96  Supp.  402;  in  which 
it  was  held  that  the  notice  should  be  canceled  on  the  giving  ot  an  under- 
taking. 

2  Note  especially  the  additions  to  Code.  Civ.  Pro.  §  1671,  made  by  L.  1905, 
c.  60. 
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were  slightly  different  from  those  given,  in  the  contract ; 
that  the  contract  mentioned  the  dimensions  to  be  more  or 
less,  and  that  the  premises  were  subject  to  a  covenant  with 
the  City  of  New  York  to  repair  and  pave  the  street  in  front 
of  the  premises ;  that  it  was  explained  to  plaintiff  that  such 
covenant  to  repair  and  pave  said  street  had  been  canceled 
by  an  act  of  the  legislature;  that  defendant  was  willing  at 
the  time  to  convey  said  property ;  that  thereupon  plaintiff 
immediately  brought  this  action,  which  nominally  was  for 
specific  performance  though  practically  and  in  the  form  in 
which  it  was  brought  was  for  a  money  judgment  for  the 
amount  of  plaintiff's  deposit. 

The  defendant  herein  is  desirous  of  having  the  lis  pendens 
herein  canceled  so  that  it  will  no  longer  be  a  lien  upon  said 
property,  as  he  desires  to  sell  the  property  at  auction  again. 


Form  No.  1001. 

Affidavit  of  Attorney,  Used  With  Preceding  Form.* 
(Code  Civ.  Pro.  §§  1671,  1674.) 

C.  E.  T.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
attorney  for  the  defendant  in  the  above-entitled  action  ;  that 
plaintiff  filed  a  lis  pendens  against  the  property  mentioned 
in  the  complaint  herein,  and  that  defendant  duly  served  his 
answer  herein  on  the day  of ,  19 — ,  in  abun- 
dant time  for  plaintiff  to  notice  this  case  for  the Term 

of  this  court ;  that  plaintiff  failed  to  serve  notice  of  trial  for 
the Terra,  and  defendant  in ,  19 — ,  served  no- 
tice of  trial  on  plaintiff's  attorney  noticing  this  case  for  the 

Monday  of ,  19 —  ;  that  plaintiff  served  no 

cross  notice  of  trial  and  did  not  place  the  same  upon  the  cal- 
endar of  this  court  and  has  not  served  any  notice  of  trial  for 

the Term  of  this  court  though  the  time  to  do  so  has 

expired  and  this  cause  is  not  on  the  calendar  of  this  court ; 
that  if  plaintiff  had  been  desirous  of  trying  this  action  the 

cause  could  have  been  placed  on  the calendar  of  this 

court  and  would  then  have  been  nearly  reached  for  trial.  It 
is  deponent's  belief  that  plaintiff  has  no  ideajaf  trying  this 
action,  but  intends  simply  to  hold  the  Us  pendens  filed 
herein  upon  the  property  to  prevent  the  defendant  from  dis- 
posing of  same. 

1  From  Bresel  v.  Browning.     See  note  to  Form  No.  999. 
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Where  Action  has  Abated. 

Form  ]Vo.  1003. 

Affidavit  on  Motion  to  Cancel  Notice  of  Pendency  of  Action,  Where 
Action  lias  Abated,  etc 

(Code  Civ.  Pro.  §1674.)  '• 

A.  W.,  being  duly  sworn,  says,  that  he  is  one  of  the  attor'* 
neys  for  the  defendant  in  the  above-entitled  action. 

That  T.  S.,  the  plaintiff  in  said  action,  died  after  the  com- 
mencement of  said  action,  and  during  the  pendency  thereof,  to 
vfit :  on  the : day  of ,  19 — . 

That  on  the day  of ,  19 — ,  an  order  was 

made  and  entered  in  said  action,  at  a  Special  Term  of  the 
Supreme  Court,  held  at,  etc.,  which  provided  and  directed 
that  said  action  should  abate,  unless  it  was  continued  by  the 
proper  parties  within  six  months  after  the  granting  of  the  last 
mentioned  order. 

That  it  appears  by  affidavits  filed  with  the  papers  upon  the 
motion,  upon  which  said  order  was  granted,  that  said  motion 
was  made  upon  due  notice  to  the  heirs  at  law  and  devisees  of 

said  plaintiff,  to  S.  W.,  Esq.,  of ,  who  appeared  as  the 

attorney  for  the  plaintiff  in  said  action,  etc.,  as  required  by  an 

order  entered  in  said  action  on  the day  of , 

19 — ,  at  a  Special  Term  of  this  court,  held  at,  etc. 

That  on  the •  day  of ,  19 — ,  upon  the  affi- 
davit of  this  deponent,  showing  that  said  action  had  not 
been  continued  by  the  proper  parties,  or  by  any  person  on 
their  behalf,  although  more  than  six  months  had  elapsed  since 

the  granting  of  said  order  of ,  19 — ,  an  order  was 

made  and  entered  upon  the  application  of  said  defendant's  at- 
torneys, at  a  Special  Term  held  by,  etc.,  on,  etc.,  in  the  fcity] 

of -n ,  that  the  said  action  be  and  the  same  was  thereby 

abated.     And  deponent  further  says,  that  on  the day 

of — • ,  in  the  year  19 — ,  a  notice  of  pendency  of  said, 

action    was  Bled  by  the  plaintiff,  or  his  attorney  therein,  in 

the county  clerk's  office  with  the  complaint  therein, 

and  recorded  in  said  clerk's  office. 

That  said  notice  was  in  form  as  prescribed  by  article  ninth 
of  title  first  of  chapter  fourteenth  of  the  Code  of  Civil  Pro- 
cedure, and  stated  the  names  of  the  parties,  the  object  of  the, 
action,  and  contained  a  brief  description  of  the  property  in 

said  county  of affected  thereby,  and  that  said  notice 

has  ijever  been  canceled,  but  is  still  of  record  and  on  file  in 
said  clerk's  office. 

That  said-  action  was  brought  [for  the  recovery  of  the  pos- 
session, by  the  plaintiff,  of  a  certain  house  and  lot  of  land, 
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in  the  (city)  of ,  described  in  the  complaint  in  said 

action,  and  of  which  the  defendant  was,  at  the  commence- 
ment of  said  action,  and  still  is,  in  possession  claiming  to  be 
the  owner  thereof,  and  for  the  recovery  of  damages  for  the 
withholding  thereof]. 

That  said  actions  were  triable  in  the  said  county  of 

which  county  was  designated  in  the  complaint  therein 


as  the  place  of  trial  thereof. 


Form  No.  1003. 

Order  Directing  Cancellation  of  Notice  of  Pendency  of  Action. 

(Code  Civ..  Pro.  §  §  167,1,;  1674.) 

On  reading  and  filing  the  affidavit  of  A.  W.,  the  attorney 

for  the  defendant  in  the  above-entitled  action,  dated , 

19 — ,  together  with  the  order  of  this  court,  made  at  a  Special 
Term  thereof,  held,  etc.,  directing  the  service  of  notice  of 
this  motion  and  of  copies  of  said  affidavit  and  of  said  order 
upon  the  parties  thereiji  mentioned,  and  on  reading  and  filing 
proof  of  due  personal  service  of  said  notice  of  motion  and  of 
copies  of  said  affidavit  and  order  as  directed  by  said  order, 
[and  the  defendant  having  given  an  undertaking  as  provided 
by  loan  (or  made  a  deposit  of)  in  a  sum  approved  by  the  court 
as  being  sufficient  to  indemnify  the  plaintiff]  and  on  motion  of 
A.  "W.,  counsel  for  the  defendant,  no  one  appearing  to  oppose 
[etc.]  : 

It  is  hereby  ordered,  that  the  notice  of  pendency  of  action 

filed  and  recorded  in  the —  county  clerk's  office  on  or 

about  the day  of ,  19 — ,  in  the  above  en- 
titled action,  be  canceled  of  recoi;d  by  the  county  clerk  of 
county  in  the  manner  prescribed  by  law. 
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Form  No.  1004. 

Petition  by  Person  of  Full  Age  for  Leave  to  Assume  Another  Name. 

(Code  Civ.  Pro.  §2412.) 

To  the  County  Court  of  the  County  of [or  to  the 

Supreme  Court  or  to  the  City  Court  of  New  York]  :  * 

The  petition  of  A.  B.  [*]  respectfully  shows,  that  he  is  of 

the  age  of years  and  resides  in   the  town  \_or  city] 

of ,  in  the  county  of ,  in  this  State. 

That  he  desires  to  assume  another  name  than  that  now  held 

bv  him,  and  that  the  name  which  he  proposes  to  assume  is 

C.  D. 

That  the  grounds  for  his  application  for  such  change  of 

name  are  as  follows,  to  wit :  [state  same]? 
That  he  is  married  [or  is  unmarried].* 
That  there  are  no  judgments  rendered,  or  actions  pending 

against  him  [or  that  the  following  actions,  and  no  others,  are 

'  A  list  of  the  persons  and  corporations  whose  names  are  changed  is 
printed  in  the  session  laws  each  year. 

2  As  to  the  courts  to  which  the  application  must  be  made,  see  Code  Civ. 
Pro.  §§  2410,  2411. 

8  The  petition  must  show  that  the  change  will  be  pecuniarily  beneficial 
to  the  petitioner.  Matter  of  Aud,  1  Month.  L.  Bull.  14.  While  there  seems 
to  be  no  other  repo-rted  case  to  this  effect  numerous  cases  have  been  de- 
cided at  the  N.  T.  Special  Term  in  which  this  doctrine  has  been  announced 
in  memorandum  decisions. 

4  These  statements  are  not  specifically  required  by  the  statute  but  were 
required  in  Matter  of  Hamilton,  10  Abb.  N.  C.  79,  and  it  seems  to  have 
been  the  practice  since  followed. 
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pending  against  him,  to  wit:  {state  same),  and  that  the  follow- 
ing judgments,  arid  no  others,  have  been  rendered  agairist  hinij 
to  .wit :  (stelae  same)]. ^  . 

That  the  following  commercial  paper  is  outstanding  in  the 
said  name  sought  t6  be  abandoned  by  him,  to  wit :  [desGribe 
same]  or  that  no  commercial  paper  is  outstanding  in,  etc.] ;    I ; 

That  your  petitioner  was  born  in  the — ■ —  at 


in  the  county  of — — ,  and  State  of ,  and  the  name 

of  his  father  is  [or  was]  M.  B.,  and  that  of  his  mother  .ife  [or 
was]  F.  B.  ISTo  previous  application  for  such  an  order  has 
been  made  to  this  or  any  other  court.^ 

And  your  petitioner  prays  the  order  of  this  court,  granting 
him  leave  to  assume  the  name  of  C.  D.  in  place  of  that, of 
A.  B.,  his  present  name,  pursuant  to  the  provisions  of  title 
tenthtof  chapter  seventeenth  of  the  Code  of  Civil  Prooedwe, 
and  for  such  other  relief  as  may  be  proper-    ' 

[  Verification  as  in  form  for  pleading. '\  ;  , 


Form  No.  1005. 

Petition  of  Infant  for  Change  of  Name. 

(Cod«  Civ.  Pro.  §§2412, '2413.)    . 

As  in  Form,  Wo.  1004  tol*],  aind.  from  tlienoe  as  follows : 
An  ihfant;  by  E.  F.,  his  general  guardian  \or  the  guardian  of 
his.person,  or  his  next  friend],  respectfully  shows  : 

That  said  A.  B.  is  ah  infant  under  the  age  of  tW'enty-one 

years,  and  becariie  of  the  age  of  — ■ —  years  on  the  ^  ''■'  '■'  '-"•• 

(Jay  of r— 5  19 — )  ^-nd  that  said  infant  resides  in  the  town 

\or  city]  of  ^ — -^--— ,  in  the  county  of — '■ — ,  in  this  State. 

That  the  said  A.,  B.  desires  to  assume  another  nanie  than 
that  novv  held  by  him,  and  that  the  name  which  he  propcjses 
to  assume  is  C.  D. 

That  the  grounds  for  his  application  for  such  changeiof  name 
are  as  follows  \state  same],  and  that  your  petitioner  verily  be- 
lieves that  the  interests  of  said  infaht  will  be  substantially  pro- 
moted by  the  change  of  his  name  as  aforesaid.  j 

[That  the  name  of;  the  father  of  said  infant  is  M.  B.,  who 
resides  at,  etc.  (or^  that  the  father  of  said  infant  is  dfead, 
or,  cannot  be  found),  and  that  F,  B.  is  the  mother  of  said  in- 
failt  and  resides  at,  etc.;  or  that  the  father  and  mother  of  said 
infant  are  both  dead  {m  cannot  be  found),  and  that  I.  J.  is  the 
general  guardian  of  said  infant;  or  the  guardian  of^  saidiiri- 

1  These  statemeiits  are  not  specifically  required  by  the  statute  bufwerfe 
required  in  Matter  of  Hamilton,  10  Abb.  N.  C.  79 »  and  it  seems  fohavfe 
been  the  practice  since  followed. 
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fant's  person,  and  resides  at,  etc.,  or  that  said  infant  has  no 
general  guardian  or  guardian  of  his  person,  or  father  or  mother 
residing  in  this  State.] 

And  your  petitioner  prays  the  order  of  this  court,  granting 
leave  to  said  infant  to  assume  the  name  of  C.  D.,  in  place  of 
that,  etc. 

\Qonohjjde  as  in  Form  N'o.  1004]. 

A.  B.  [by  E.  F.,  his  General  Guardian,  etc.] 

[  Verification  hy  gua/rdiam,,  as  in  form  for  pleadm,g.'\ 


Form  No.  1006. 

Petition  by  Corporation^  to  Assume  Another  Corporate  Ifanie.^ 
(Code  Civ.  Pro.  §2411.) 

To  {suhstantially  as  in  Form  No.  1004): 

The  petition  of  the  [name  of  corporation']  respectfully  shows : 
That  it  is  a  domestic  banking,  etc.,  [stock]  corporation  duly 
•incorporated  under  the  laws  of  the  State  of  New  York,  to  wit : 
under  {state  special  or  general  lam  under  which  it  was  incor- 
porated], located  and  doing  business  at  the  town  [or,  city]  of 

,  in  the  county  of ,  in  this  State,  in  which 

town  [or,  city]  its  principal  business  office  is  situated  [or,  in 
which  its  principal  operations  are  (or,  heretofore  have  been) 
conducted]. 

That  your  petitioner  desires  to  assume  another  name,  than 
that  now  held  by  it,  and  that  the  name  which  it  proposes  to 
assume  is  The  {state  same) ; 

That  the  grounds  of  its  application  for  such  change  of  name 
are  as  follows,  to  wit :  {state  same). 

[That  this  petition  has  been  authorized  by  a  resolution  of 
the  board  of  directors  of  your  said  petitioner  (and  approved 
by  the  superintendent  of  banks ;  or,  by  the  superintendent  of 
insurance ;  or,  by  the  board  of  railroad  commissioners ;  as  will 
appear  from  the  certificate  of  such  approval  hereto  annexed).] 

[That  the  certificate  of  the  Secretary  of  State  of  the  State  of 
New  York  is  annexed  to  this  petition,  as  required  by  sec- 
tion 2411  of  the  Code  of  Civil  Procedure,  marked  "  Sched- 
ule A."] 

1  Under  Code  Civ.  Pro.  §  2413  as  finally  amended  by  L.  1906,  c.  89,  this 
petition  with  the  notice  of  motion  may  be  filed  in  the  office  of  the  Secre- 
tary of  State  and  the  name  be  reserved  for  three  weeks,  as  therein  pro- 
vided. This  amendment  was  made  obviously  to  prevent  other  corporations 
taking  the  proposed  name  between  the  time  of  filing  the  petition  and 
the  entiy  of  the  order. 

2  See  notes  to  preceding  form. 
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And  your  petitioner  prays,  eto;  [stibHantially  as  in  preoed- 
i/rtg  form). 

Dated ,  19—. 

\Gorporate  T^h.6  {name  of  corporaUori), 

Sear\.  [By  A.  M.,  President]. 

[Annex  "  Schedule  A,"  oertifoate  of  Secreta/ry  of  State,  and 
other  certificates,  when  required^ 
[  Verification  as  for  a  pleading.] 


Form  No.  1007. 

Notice  of  Presentation  of  Petition  of  Corporation  for  Leave  to  As- 
I  sume  Another  Name.* 

(Code  Civ.  Pro.  §2413.) 
Notice  is  hereby  given,  pursuant  to  the  provisions  of  sec- 
tion 2413  of  the  Code  of  Civil  Procedure,  that  a  petition  will 

be  presented  to  [naming  courf],  at  a term  thereof  to 

be  held  at,  etc.,  on,  etc.,  by  the  [nam,e  of  corporation],  for 
leave  to  assume  the  name  of  the  [insert  same],  and  that  appli- 
cation will  be  made  to  said  court,  upon  such  presentation,  for 
such  leave,  and  for  such  other  and  further  relief  as  may  be 
proper  and  necessary. 

Form  No.  1008. 

Order  upon  Petition  by  Natural  Person. 
(Code  Civ.    Pro;  §  2414.) 

Upon  reading  and  filing  the  petition  of  A.  B.,  of,  etc.  [an 
infant,  by  E.  F.,  (his)  general  guardian  (or  guardian  of  his 

person,  or  his  next  friend)],  dated -,  19 — ,  praying  for 

leave  to  assume  the  name  of  C.  D.  in  place  of  his  present  name 
{and  the  affidavits  of  G.  H.  and  J.  K.,  presented  therewith 
(and  on  filing  proof  of  due  service  of  notice  of  the  presenta- 
tion of  said  petition  at  this  time  and  place,  upon  the  proper 
■  parties)],  and  on  motion  of  C.  M.,  counsel  for  said  petitioner 
"and  after  hearing,  etc.],  and  the  court  being  satisfied,  by  said 
jetition  [and  affidavits],  that  there  is  no  reasonable  objection 
to  the  petitioner's  assuming  the  name  proposed  [and  that  the 
interests  of  said  {naming  infant)  will  be  substantially  promoted 
by  said  change] : 

It  is  hereby  ordered,  that  the  said  A.  B.  be  and  he  is  hereby 
liilthorized  to  assume  the  said  name  of  C.  D.  in  place  of  his 

1  This  notice  must  be  published  three  weeks,  as  provided  in  Code  Civ. 
Pro.  §  2413.  It  should  also  be  filed  with  the  Secretary  of  State  with  a 
copy  oi  the.  petition.     Id.,  as  ara'd  1906. 
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present  name  of  A.  B.,  on  the day  of  ^ ■ ,  19 — , 

upon  his  complying  with  the  provisions  of  section  2414,  of  the 
Code  of  Civil  Procedure,  viz. :  that  he  cause  a  copy  of  this 
order  to  be  published  within  ten  days  after  this  order  is  made  in 

the  -^ ,  a  newspaper  published  in  the  county  of , 

and  that  within  ten  days  after  the  making  of  this  order  he 
cause  it  to  be  entered  and  the  papers  upon  which  it  wa^ 
granted,  and  an  affidavit  of  the  publication  thereof,  as  above 
directed,  to  be  filed  and  recorded  in  the  county  clerk's  office 

of  the  said  county  of--^ [or  in  the  office  of  the  clerk  of 

th,e  city  court  of  New  York],  and  that  after  the  said  require- 
ments are  complied  with  the  said  petitioner  must,  on  and  after 

the  said day  of ,  19^,  be  known  by  the 

name  which  he  is  hereby  iauthorized  tb  assume  and  by  no 
other  name. 


Form  No.  1009. 

Order  upon  Petition  of  a  Corporation. 

.:    .       (Code  Civ.  Pro.  §  2414.) 

Upon  reading  and  filing  the  petition  of  the  [noMne  of  cor- 
poration], a  domestic  [stock]  banking,  etc.,  corporation  incor- 
porated under  the  laws  of  the  State,  to  wit :  [stating  act  of 
incorporation'],  located  and  doing  business  at,  etc.  [as  in  peti- 
tion, reciting  miy  other  papers  or  certificates  used],  praying 
for  leave  to  assume  the  name  of  the  [state  same],  in  place  of 
its  present  corporate  name,  and  the  court  being  satisfied  by 
said  petition  [and  by  the  certificate  presented  therewith]  that 
said  petition  is  true,  and  that  there  is  no  reasonable  objection 
to  the  change  of  name  proposed,  and  that  said  petition  has 
bfeen  duly  authorized,  [and  that  due  notice  of  the  presentation 
of  said  petition  has  been  made  and  given  as  required  by  law 
by  publishing  the  same  in  the  {recite  facts  as  to  publication) 

as  appears  by  the  affidavit  of ,  verified,  etc.],  and  on 

motion  of  —^ ,  counsel  for  said  petitioner  [and  after 

hearing,  etc.]. 

It  is  hereby  ordered  and  directed  that  the  said  [name  of 
petitioner]  be  and  it  is  hereby  authorized  to  assume  the  name 
of   the  [insert  same]  ■  in  place  of  its  present  name,  on  th^ 

.'   .    !      day  of-^ -,  19 — ,  upon  its  complying  with  the 

provisions  of  section  2414  of  the  Code  of  Civil  Procedure,  and 
it  is,f Urther, 

.:  iCuDBEEDj  That  this  order  be  entered  and  the  papers  on 
which  it  was  granted  be  filed  within  ten  days  hereafter, in  the 
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county  clerk's  office  of  the  countj'^  of ,  and  that  a  cer- 
tified copy  of  this  order  shall,  within  ten  days  after  the  entry 
thereof,  be  filed  in  the  office  of  the  Secretary  of  State ;  and 
also  in  the  office  of  the  superintendent  of  banks  [or,  of  the 
superintendent  of  insurance ;  or,  of  the  board  of  railroad  com- 
niissioners],  and  that  a  copy  of  this  order  be  published  within 

ten  days  after  the  entry  thereof  in  the — ^-.- ,  a  newspaper 

published  in  the  county  of ,  once  in  each  week  for 

four  successive  weeks,  and  that  ^fter  the  said  requirements 
are  complied  with,  the  said  petitioner  must,  on  and  after  the 

said day  of ,19 — ,  be  known  by  the  name 

which  it  is  hereby  authorized  to  assume  and  by  no  other  name. 


Form  No.  1010. 

Affidavit  of  Publication  of  Order. 
(Code  Civ.  Pro.  §2414.) 

M.  N.',  of ,  being  duly  sworn,' says,  that  he  is,  and 

has  been  since  the day  of  — ,  19 — ,  the  pub- 

lisher  [or   printer   [or   one   of   the   publishers,  etc.)]    of   the 

■ — -,  a  newspaper  published  at ,  in  the  county 

of ,  and  that  the  annexed  order  has  been  published 

in  the  said  newspaper  on  the day  of ,  19 — , 

{or,  once  in  each  week  for  four  successive  weeks,  the  first  pub- 
lication thereof  being  made  on  the day  of — -, 

19-.) 

[Annex  copy  of  order.] 


CHAPTER  XXV. 

DISMISSAL  AND  DISCONTINUANCE. 

Article    I.     Dismissal,  p.  1760. 

II.    Discontinuance,  p.  1765. 

Art.  I.  DISMISSAL.^ 

FORMS. 

NO.  PAGE. 

1011.  Affidavit  on  motion  to  dismiss  for  failure  to  proceed  in  the 

cause 1763. 

1012.  Order  thereon 1764. 

1013.  Order  dismissing  complaint  for  neglect  to  serve  summons  on 

some  defendants 1764. 

1.  If  a  prima  facie  case  entitling  the  defendant  to  a  dis- 
missal of  the  complaint  for  failure  to  prosecute  is  made  out 
within  Coiie  Civ.  Pro.  §  822  and  Rule  36,  Oen.  Rules  of  Prac, 
it  is  necessary  for  the  plaintiff  to  show  a  reasonable  excuse  for 
the  delay  or  the  motion  will  be  granted.  Fisher  Malting  Co. 
V.  Brown,  92  App.  Div.  251;  87  Supp.  37;  McMann  v.  Brown, 
92  App.  Div.  249;  87  Supp.  38.  This  rule  applies  to  issue  joined 
on  an  alternative  writ  of  mandamus.  People  ex  rel.  Arfken  v. 
York,  106  App.  Div.  590;  94  Supp.  812. 

2.  That  a  counterclaim  has  been  interposed  affords  no 
reason  for  denying  a  motion  to  dismiss  for  failure  to  prosecute. 
Jacot  V.  Marks,  46  App.  Div.  531;  61  Supp.  1040. 

3.  In  a  replevin  action,  as  the  defendant  is  as  much  an 
actor  as  the  plaintiff,  a  motion  to  dismiss  for  failure  to  prosecute 

1  This  chapter  treats  of  dismissal  on  motion  for  failure  to  prosecute,  to 
bring  in  parties,  etc.;  not  dismissals  upon  the  trial,  which  latter  subject  is 
discussed  in  the  chapter  on  trials. 
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should  be  denied.    Uhlfelder  v.  Dmm,  37  Misc.  843;  76  Supp. 
979. 

4.  The  court  will  take  judicial  notice  of  its  otra 
calendar  on  a  motion  to  dismiss  for  failure  to  prosecute  for 
five  years,  to  the  extent  of  determining  that  younger  issues 
have  heen  tried  within  that  time.  Paulson  v.  New  Jersey  & 
N.  Y.  R.  Co.,  54  App.  Div.  189;  66  Supp.  364. 

•6.  Belay  in  serving  cod«feiidants. — ^A  complaint  may  be 
•dismissed  for  unreasonable  delay  in  serving  codefendants. 
Code  Civ.  Pro,  §  821;  Geoghegan  v.  Luchow,  75  App.  Div.  581; 
78  Supp.  278.  If  no  valid  excuse  is  given  for  not  serving  them. 
Bauer  v.  Parker,  82  App.  Div.  289;  81  Supp.  995.  A  dismissal 
for  failure  to  bring  in  the  proper  parties  should  not  be  on  the 
merits.  Denike  v.  Denike,  44  App.  Div.  621.;  60  Supp.  110; 
aff'd  without  opinion,  167  N.  Y.  585. 

6.  When  dismissed. — A  delay  of  twelve  years  was  held  suffi- 
cient grOimd  for  dismissing  the  case  for  failure  to  prosecute. 
Watson  y.  Loomis,  51  MiS'c.  227;  100  Supp.  958. 

Five  years'  defct?/ without  excuse  justifies  an  absolute  motion 
for  dismissal.  Zafarttno  V.  Baird,  80  App.  Div.  144;  80  Supp. 
510. 

Inability  to  pay  counsel. — Delay  in  placing  the  case  on  "the 
calendar  because  the  plaintiff  was  unable  to  pay  his  attorney 
the  necessary  disbursements,  is  not  a  valid  excuse.  MlaMnich 
V.  Livingston,  112  App.  Div.  181;  98  Supp.  46. 

Burden  on  plaintiff. — ^If  younger  issues  have  been  tried  in 
their  regular  order  on  the  calendar  a  prima  facie  case  is  made 
for  dismissal  of  the  complaint,  aiid  the  burden  is  on  the  plain- 
tiff to  excuse  the  delay.    Id. 

Inadvertence  and  the  fact  that  the  plaintiff's  attorney  did  not 
know  the  case  was  not  on  the  calendar  for 'two  years  is  insuffi- 
cient excuse  in  answer  to  such  a  motion.    Brown  v.  Gauss,  95 

Supp.  538. 
Adjournments  at  instance  of  defendant. — ^Where  the  case  had 
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been  repeatedly  adjourned  at  the  instance  of  the  defendant,  a 
motion  to  dismiss  for  failure  to  prosecute  was  denied.  Mc- 
.G^gh  Y.  Met.  St.  R.  B.  Co.,  101  Supp.  95. 

In  the  Municipal  Court  ^  if  the  judge  has  announced  a  dismissal 
lor  failure  of  the  plaintiff  to  appear,  but  the  plaintiff  does 
.appear  before  the;  indorsement  is  made  on  the  summons,  the 
court  has  power  to  hear  the  cause  and  disregard  the  dismissal, 
Elfenhein  v.  Rosenthal,  47  Misc.  380;  94  Supp.  40.  Where  a 
case  in  the  Municipal  Court  of  New  York  has  been  dismissed 
before  the  day  to  which  it  was  adjourned,  by  reason  of  the  non- 
arrival  of  a  written  stipulation  to  adjourn,  sent  by  mail,  the 
court  may  set  aside  the  dismissal  and  restore  the  cause  to  the 
day  calendar.  Johnson  v.  Monahan,  47  Misc.  689;  94  Supp. 
351.  After  a  dismissal  in  a  Municipal  Court  of  New  York, 
because  the  plaintiff  is  not  prepared  to  proceed,  the  court  has 
power  to  open  the  plaintiff's  default.  Rothenberg  v.  Herman, 
94  Supp.  6. 

Delay  in  making  the  motion  until  the  case  has  actually  been 
placed  on  the  calendar  will  usually  lead  to  a  denial,  upon  pay^- 
ment  of  motion  costs  and  the  entry  of  a  stipulation  to  try  the 
case  when  reached.  Mladinich  v.  Livingston,  1 12  App.  Div.  181 ; 
98  Supp.  46.  After  a  motion  has  been  made  to  file  a  supple- 
mental complaint  as  to  which  the  defense  of  laches  is  not  inter- 
posed, a  motion  to  dismiss  made  soon  thereafter  for  failure  to 
prosecute  should  be  denied,  Munson  v.  Munson,  51  App.  Div. 
429;  64  Supp.  662. 

:  Remedy  by  demurrer. — ^If  a  defect  complained  of  in  a  motion 
to  strike  out  a  supplemental  complaint  and  dismiss  the  action 
could  be  reached  by  demurrer,  the  motion  should  be  denied. 
Smith  V.  Irvin,  113  App.  Div.  55;  98  Supp.  945. 

7.  A  motion  by  one  or  more  of  several  defendants  to 

1  Judgment  for  costs  in  the  Municipal  Court  of  New  York  upon  dismissal 
of  the  action  for  nonappearance  of  the  plaintiff,  being  upon  default,  is  not 
appealable.  Consumers  Park  Brewing  Co.  v.  Greenberger,  47  Misc.  398;  94 
Supp.  38. 
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dismiss  a  complaint  should  only  be  granted  as  to  the  moving 
parties.  Paulson  \.  New  Jersey  &  N.  Y.  B.  Co.,  54  App.  Div. 
189;  66  Supp.  364.     \ 

8.  Case  on  wrong  calendar. — Where  a  case  in  which  the 
complaint  demands  both  equitable  and  legal  relief  has  been 
sent  to  the  special  term  for  trial,  by  consent,  and  has  been 
there  tried  without  a  jury,  the  action  should  not  be  dismissed 
because  the  plaintiff  only  proves  that  he  is  entitled  to  legal 
relief,  but  a  judgment  should  be  entered  in  accordance  with 
the  facts  proved.  Raqiiette  Falls  Land  Co.  v.  Buyce,  43  Misc. 
402;  89  Supp.  359;  reversed  on  other  points  108  App.  Div.  67; 
95  Supp.  381. 

9.  Setting  aside  dismissal.— Where  the  judge  at  the  open- 
ing of  a  case  dismisses  the  action  because,  as  he  states,  the  com- 
plaint is  so  long  that  he  did  not  have  time  to  read  it,  and 
subsequently  grants  a  motion  for  a  new  trial,  the  second  order 
should  be  affirmed  without  costs.  Daniel  v.  Manhattan  Life 
Ins.  Co.,  106  App.  Div.  608;  94  Supp.  49. 


Form  No.  1011. 

Affidavit  on  Motion  to  Dismiss  Complaint  for  Failure  to  Proceed 

in  the  Cause. 
(Code  Civ.  Pro.  §822;  Bule  36,  Gen.  Rules  of  Prao.) 

A.  B.,  being  duly  sWorn,  says,  that  he  is  the  defendant's 
attorney  in  the  above-entitled  action;   that  issue  was  joined 

therein  on  the day  of  -^ ,  19 — ;  that  the  place 

of  trial  therein  is  the  county  of  — ;  that  a  trial  term  [or 

special  term]  of  the — ^^  Court  was  held  at ,  in 

said  county,  on  the  — —  day  of ,  19 — ,  at  which 

■  the  said  action  might  have  been  tried,  and  at  which  younger 
,  issues  were  tried  in  their  regular  order  on  the  calendar,  and  that 
said  action  was  not  noticed  for  trial  [or  brought  to  trial]  by  the 
plaintiff  [or  state  other  facts  shotting  neglect  to  proceed  in  the  actidn 
ori  the  part  of  the  plaintiff],  ''■      • 
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Form  IVo.  1013. 

Order  Dismissing  Complaint  for  Failure  to  Proceed  in  Action. 

(Code  Civ.  Pro.  §822;  Rule  36,  (ien.  Rules  of  Prac.) 

On  reading  and  filing  the  affidavit  of  C.  D.,  dated 


19 — ,  by  which  it  appears  that  the  plaintiff  has  unreasonably 
neglected  to  proceed  in  the  above-entitled  action  against  the 
defendant  [or  the  defendants,  E.  F.  and  G.  H.],  and  it  appearing 
that  due  service  of  notice  of  this  motion  has  been  made  upon 
M.  N.,  the  attorney  for  the  plaintiff,  and  on  reading  [speci/y 
other  papers  read] : 

Now,  on  motion  of  A.  G.,  of  counsel  for  the  defendant  [or 
for  the  defendants,  E.  F.  and  G.  H.],  and  after  hearing  M.  N., 
for  the  plaintiff  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  the  complaint  in  this  action  be 
dismissed  [as  against  the  defendants,  E.  F.  and  G.  H.],  and 
chat  said  defendant  [or  the  said  defendants,  E.  F.  and  G.  H.] 
have  judgment  against  the  plaintiff  herein  for  costs  of  this 
action  [unless  the  plaintiff  shall  proceed  herein  (against  said 

defendants,  E.  F.  and  G.  H.)  within days  after  the 

service  upon  his  attorney  of  a  copy  of  this  order]: 

And  it  is  further  ordered,  that  the  plaintiff  pay  to  the  de- 
fendant [or  to  said  defendants,  E.  F.  and  G.  H.]  

dollars  costs  of  this  motion. 


Form  IN^o.  1013. 

Order  Dismissing  the  Complaint  for  Neglect  to  Serve  Summons 

Upon  Some  of  the  Defendants. 

(Code  Civ.  Pro.  §821.) 

The  summons  in   the    above-entitled  action  having  %een 

served  upon  the  defendant,  CD.,  more  than since, 

and  said  CD.  having  appeared  therein,  and  no  service  of  said 
summons  having  been  made  upon  the  defendants,  E.  F.  and 
G.  H.,  and  it  appearing  that  a  complete  determination  of  the 
controversy  in  this  action  cannot  be  had  without  the  presence 
of  said  last-named  defendants,  and  due  notice  of  this  motion 
having  been  given  to  M.  N.,  attorney  for  the  plaintiff,  and  on 
reading  [specify  papers  read  on  motion]: 

Now,  on  motion  of  I.  J.,  for  said  C.  D.,  and  after  hearing 
M.  N.  for  the  plaintiff  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  the  complaint  herein  be  dismissed 
as  against  the  said  defendant,  CD.,  and  that  said  defendant, 
C  D.,  have  judgment  herein  against  the  said  plaintiff,  dismiss- 
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ing  the  complaint,  with  costs,  and  that dollars  costs 

of'  this  motion  be  paid  by  said  plaintiff  to  said  defendant,  C.  D. 

AkT.  II.  DISCONTINUANCE.^ 

1.  Rig'ht  to  discontinue  in  general. — "Ordinarily  a  suitor 
has  a  right  to  discontinue  an  action  or  proceeding  commenced 
by  him,  and  his  reasons  for  so  doing  are  of  no  concern  to  the 
court.  A  party  should  no  more  be  compelled  to  continue  a 
litigation  than  to  commence  one,  except  where  substantial 
rights  to  other  parties  have  accrued,  and  injustice  will  be  done 
to  them  by  permitting  the  discontinuance.  In  such  a  case, 
through  the  control  which  the  court  exercises  over  the  entry 
of  its  order,  there  is  discretion  to  refuse;  but  where  there  are 
no  such  facts,  and  nothing  appears  to  show  a  violation  of  the 
right  or  interest  of  the  adverse  party,  the  plaintiff  may  dis- 
continue, and  a  refusal  of  leave  becomes  merely  arbitrary  and 
without  any  basis  upon  which  discretion  can  exist."  Matter  of 
Butler,  101  N.  Y.  307.  In  an  action  at  law,  where  no  counter- 
claim has  been  interposed,  the  plaintiff  may  obtain  an  ex  parte 
order  discontinuing  the  action,  upon  payment  of  costs.  Angier 
V,  Eag&r,  45  App.  Div.  32;  60  Supp.  811. 

Pending  a  motion  to  vacate  an  attachment  and  also  an  order 
for  the  service  of  the  summons  by  publication,  an  ex  parte  order 
to  discontinue  the  action  was  sustained,  as  it  did  not  deprive 
the  defendant  of  any  right  which  he  had  to  recover  damages 
by  reason  of  the  levy  of  the  attachment.  Straus  v.  Guilhou,  80 
App.  Div.  50;  80  Supp.  180. 

2.  A  formal  order  of  discontinuance  is  advisable,  but 

it  is  not  absolutely  necessary,  if  a  written  stipulation  has  been 

1  Code  sections  applicable. — Vacancy  on  change  of  judge.  §  25.  Failure 
of  court  to  be  held  on  adjournment  thereof.  §  44.  Deposit  in  lieu  of  bail 
to  be  refunded  upon.  §  585.  Of  action  brought  by  sheriff  in  aid  of  at- 
tachment. §  655.  By  commissioners  of  jurors  in  action  for  fine.  §  1119. 
In  justice's  court  upon  answer  of  title  to  real  estate.  §§  2954,  2958.  En- 
tering nonsuit  by  justice  upon.  §§  3013,  3015.  Canceling  lis  pendens. 
§  1674.     Supplementary  proceedings.  §  2454.    Condemnation  law.  §  3374. 
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made  discontinuing  the  action,  as  such'  a  stipulation  in  fact 
does  discontinue  the  action.  Hempy  v.  Oriess,  30  App,  Div. 
434;  51  Supp.  1072. 

Order  permissive  in  form. — Upon  motion  to  discontinue,  an 
absolute  order  providing  for  entry  of  judgment  against  the 
plaintiff  is  improper;  it  should  be  permissive  in  form  directing 
that  the  action  be  discontinued  upon  payment  of  costs.  Hyde 
V.  Anderson,  112  App.  Div.  76;  98  Supp.  62. 

3.  When  discontinuance  granted  or  denied. — A  rule 
which  entitles  a  plaintiff  on  tender  of  costs  in  a  legal  action 
to  an  order  of  discontinuance  as  a  matter  of  right,  has  excep- 
tions, and  in  cases  where  a  court  can  see*  that  it  would  be  im- 
just  or  highly  prejudicial  to  the  interests  of  the  defendants,  it 
may,  through  the  control  which  it  exercises  over  its  own  order, 
refuse  to  allow  a  discontinuance.  Kruger  v.  Persons,  52  App. 
Div.  50;  64  Supp.  841. 

In  an  action  for  divorce,  based  on  an-  alleged  common-law 
mar-riage,  which  the  defendant  denied,  a  motion  by  the  plain-' 
tiS  to  discontinue  was  denied,  when  the  defendant  objected 
and  demanded  a  trial  of  the  issues  raised.  '  Winans  v.  Winans, 
124  N.  Y.  140.  The  public  has  an  interest  in  having  the  action 
disposed  of  on  the  merits.    Id. 

If  the  defendant  has  pleaded  a  counterclaim  or  asked  for  affirma- 
tive relief,  a  motion  by  the  plaintiff  to  discontinue  is  addressed 
to  the  discretion  of  the  court.  Fizburgv.  Ramsey,  49  Misc.  216; 
97  Supp.  359;  Matter  of  Lasak,  131  N.  Y.  624;  In  such  a  case 
the,  plaintiff  should  not  be  allowed  to  discontinue  in,  order 
to  bring  an  action  in  another  coxinty  where  an  early  trial 
could  be  secured.  Janssen  v.  Whitlock,  58  App,  Div.  367; 
68  Supp.  1086.  But  even  though  the  defendant  has  interposed 
a  counterclaim  the  court  may  permit  the  action  to  be  discon- 
tinued, if  the  defendant  is  not  deprived  of  some  substantial 
right  thereby.  Walsh  v.  Walsh,  33  App.  Div.  579;  53  Supp. 
881. 
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Rights  of  other  parties  prejudiced. — ^The  court  in  its  discretion 
may  deny  the  motion,  where  the  rights  of  other  parties  to  the 
action  will  be  prejudiced  and  there  is  evidence  showing  bad 
faith  on  the  part  of  the  plaintiff.  Kmger  v.  Persons,  52  App. 
Div.  50;  64  Supp.  841.  Thus  if  the  object  of  the  plaintiff  is 
obviously  to  bring  an  action  in  another  State,  so  as  to  obtain 
priority  over  other  creditors,  the  motion  should  be  denied.    Id. 

In  an  action  of  ejectment,  where  the  plaintiff  has  succeeded 
on  first  trial  and  been  put  in  possession  of  the  property,  a 
motion  to  discontinue  will  be  denied,  if  the  defendant  has 
paid  the  costs  and  applied  for  a  new  trial  tinder  the  Statute. 
Carleton  v.  Darcy,  75  N.  Y.  375. 

A  judgment  creditor  cannot  cause -the  discontinuance  of  an 
action,  upon  payment  to  him  of  the  amount  claimed,  where, 
other  parties  have  intervened  as  defendants  and  demanded 
affirmative  judgments.  Raymond  y.  Security  T.  &  L.  Ins.  Co., 
101  App.  Div.  546;  91  Supp.  1041. 

After  removal  from  Municipal  Court. — Where  a  plaintiff  .in 
order  to  get  a  quick  recovery  in  some  amount  has  brought  an 
action  in  the  Mimicipal  Court  of  New  York,  which  is  afterwards 
removed  to  the  City  Court,  she  should  not  be  allowed  to  dis- 
continue without  costs  on  this  ground.  Petty  v.  Metropolitan 
St.  R.  Co.,  33  Misc.  738;  68  Supp.  730;  Finkelstein  v.  Meenan, 
43  Misc.  376;  87  Supp.  502. 

Lunacy,  etc.,  proceeding. — ^A  person  who  had  been  declared 
an  incompetent,  because  of  the  excessive  use  of  alcoholic 
stimulants,  was  denied  permission  to  discontinue  a  proceeding 
to  have  the  committee  discharged  on  the  ground  that  she  had 
recovered  her  health,  which  motion  was  made  after  the  jury 
had  rendered  a  verdict. adverse  to  her,  but  before  the  final  order 
had  been  entered.  Matter  of  Lamer,  75  App.  Div.  509;  79 
Supp.  326. 

Attorney  objects  after  settlement. — Where  the  parties  have 
reached  a  settlement  between  themselves  and  the  plaintiff's 
attorney  refuses  to  discontinue,  compelling  the  defendant's. 
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attorney  to  put  in  an  answer  setting  up  the  settlement,  a  sub- 
sequent motion  of  discontinuance  should  only  be  allowed  upon 
payment  of  costs  and  disbupsements  of  the  action  and  of  the 
motion.    Himberg  v.  Rogers,  40.  Misc.  190;  81  Supp.  627. 

Where  a  defendant  has  lost  his  interest  in  the  action  and  signed 
a  stipulation  to  permit  the  plaintiff  to  discontinu©  without  pay- 
ment of  costs,  for  the  purpose  of  depriving  the  defendant's 
attorney  of  his  costs,  the  court  has  power  to  protect  the  attorney 
by  making  the  discontinuance  conditional  upon  the  payment 
of  costs.  National  Exhibition,  Co.  v..  Cram,  54  App.  Div.  175; 
66  Supp.  361;  aff'd  167  K.  Y.  505. 

4.  Conditions  imposed. — A  stipulation  that  the  plaintiff 
should  not  bring  another  action  should  not  be  required  as  a 
condition  of  discontinuance  of  an  action  for  libel.  Kilmer  v. 
Evening  Herald  Co.,  70  App.  Div.  291;  75  Supp.  243.  Nor  that 
the  plaintiff  will  not  assign  the  cause  of  action.  Telephonine 
Co.  V.  Douthitt,  115  App.  Div.  362;  100  Supp.  781. 

5..  Costs  not  always  aUewed. — In  an  action  at  law,  a 
plaintiff  is  not  invariably  obliged  as  a  condition  of  discontinu- 
ing to  pay  all  taxable  costs  but  only  such  costs  as  the  court  in  its 
discretion  sees  fit  to  impose.  S-usman  v.  Dangler,  95  App.  Div. 
158;  88  Supp.  527.  An  extra  allowance  should  not  be  imposed 
as  a  conditijoa  of  discontinuance  in  an  action  for  an  accounting 
where  no  specified  amount  is  demanded.  Weidmfeld  v.  Byrne, 
113  App.  Div.  410;  99  Supp.  271. 

6.  Inserting^  without  prejudice  in  order. — A  relator  in 
discontinuing  mandamus  proceedings  is  not  entitled  to  have 
inserted  in  the  order  a  provision  that  the  discontinuance  is 
"without  prejudice  to  the  right  of  the  relator  to  sue"' merely 
because  the  decision  of  the  appellate  division  in  confirming  an 
order  of  reversal  used  these  words  in  the  order  entered.  People 
ex  rel.  Alien  v.  York,  84  App.  Div.  440;  82  Supp.  863. 
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7.  Where  a  trial  judge  marks  a  case  settled,  this  is 
equivalent  to  a  discontinuance  of  the  action.  Pomeranz  v. 
Marcus,  93  App.  Div.  552;  87  Supp.  941. 

8.  Restoring  cause. — If  an  action  has  been  discontinued  by 
a  party,  it  should  not  be  again  restored  unless  the  order  was 
obtained  by  fraud.  Valentine  v.  Stevens,  109  App.  Div.  284; 
96  Supp.  299;  Smith  v.  Green,  14  Hun,  529. 
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CHAPTER  XXVI. 

SERVICE  OF  PAPERS.! 
FORMS. 

NO.  PAGE. 

1016.  Affidavit  of  personal  service  of  notice  or  other  paper  in  action 

on  party  or  attorney 1772. 

1017.  Affidavit  of  service  by  mail  of  paper  in  action  on  party  or 

attorney 1773. 

1018.  Affidavit  of  service  on  attorney  during  his  absence  from  his 

office 1773. 

1019.  Affidavit  of  service  on  party  at  his  residence 1774. 

1020.  Affidavit  of  service  on  county  clerk  for  nonresident  party. . .   1774. 

1.  Age  of  person  serving  papers.— There  is  no  statute -or  rule 
requiring  a  person  who  serves  papers  generally,  other  than  pro- 
cess, to  be  of  any  particular  age.  If  there  is  a  dispute  about  the 
service  the  age  of  the  one  who  served  the  paper  may  be  a  proper 
subject  of  inquiry,  but  otherwise  his  age  is  of  no  moment. 

3.  On  attorney  generally — Absence  of  attorney.— Ptocut- 
ing  the  janitor  to  unlock  the  attorney's  door  so  that  the  paper 
can  be  left  in  the  office  makes  the  service  irregular.  Vail  v. 
Lane,  4  Hun,  653 

Service  before  office  hours,  by  affixing  to  office  door,  is  irregular. 
Osheil  V.  De  Graw,  6  Cow.  63. 

Throwing  through  a  transom  over  the  door  to  the  attorney's 
office  is  not  good  service.    Clafiin  v.  Dubois,  1  Supp.  150. 

Person  in  charge  of  office. — A  paper  may  be  served  on  the 
person  in  charge  of  an  attorney's  office  although  the  attorney 
is  in  an  adjacent  room.    Gross  v.  Clark,  87  N.  Y.  272;  aff'g 

1  See  Code  Civ.  Pro.  §§  796-802.  As  to  indorsement  of  attorney's  name 
and  address  on  papers  see  title  indorsement,  p.  295,  Vol.  I;  Rule  2,  Gen. 
Rules  of  Prac.      See  also  under  injunction,  pp.  1008  et  seq.;  and  under 

CERTIORARI  TO  REVIEW,  p.  1409. 
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By  Mail. 


1  Civ.  Pro.  R.  17.  This  case  was  decided  after  Code  Civ.  Pro. 
§  797,  subd.  2,  was  adopted. 

In  office  letter  box. — If  papers  are  deposited  in  an  office  letter 
box  they  must  be  inclosed  in  an  envelope  addressed  to  the 
attorney  on  whom  they  are  to  be  served.  Fitzgerald  v.  Dakin, 
101  App.  Div.  261;  91  Supp.  1003. 

Where  attorney  resides  out  of  the  State  but  has  an  office  in  the 
State  see  Code  Civ.  Pro.  §  60. 

Several  co-plaintijfs. — Where  all  of  several  coplaintiffs  sign 
one  complaint  but  appear  by  different  attorneys,  service  of  an 
answer  on  one  of  such  attorneys  is  sufficient  service  as  to  all 
the  plaintiffs.  Muller  v.  City  of  Philadelphia,  114  App.  Div. 
138;  99  Supp.  618. 

An  order  for  inspection  of  books  is  properly  served  on  the 
attorney  for  the  party.  Rossner  v.  N.  Y.  Museum  Assn.,'^  20 
Hun,    182. 

3.  By  mail.  2 — A  paper  sent  by  mail  is  presumed  to  have 
been  received,  unless  the  contrary  is  made  to  appear.  Stafford 
V.  Cole,  1  Johns.  Cas.  413.  Service  by  mail  on  the  last  day  to 
serve  is  sufficient.  Gibson  v.  Murdoch,  1  Code.  R.  103;  Elliott 
V.  Kennedy,  26  How.  Pr.  422;  Schuhardt  v.  Roth  (extending 
time  to  answer),  10  Abb.  Pr.  203.  When  a  pleading  is  served 
by  mail  the  time  for  further  pleading  begins  to  run  from  the 
date  of  maiUng,  not  from  the  time  it  is  received.  People  ex  rel. 
Werner  v.  West  Side  B.  L.  C.  &  B.  Soc,  51  Misc.  82;  99  Supp. 
206.    The  time  to  serve  an  amended  answer  is  not  doubled 


1  The  above  case  held  that  a  party's  pleading  could  be  stricken  out  for 
failure  to  obey  the  order  thus  served.  That  case  was  decided  in  1880. 
Since  then  it  has  been  settled  that  an  answer  cannot  be  stricken  out  for 
contempt  of  court.  Hovey  v.  Elliot,  (1897),  167  U.  S.  409.  Therefore, 
if  a  party  wishes  to  punish  another  for  failure  to  obey  an  order  for  inspec- 
tion it  would  seem  better  poUcy  to  serve  such  an  order  on  the  party  per- 
sonally, thus  laying  the  foundation  for  contempt  proceedings  other  than 
striking  out  a  pleading.     Code  Civ.  Pro.  §  802. 

2  See  Code  Civ.  Pro.  §  797,  subd.  1.  Former  decisions  holding  that  depos- 
iting in  a  lamp-post  letter-box  was  defective  are  now  inapplicable. 
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when  the  complaint  was  served  by  mail  and  an  answer  has  been 
served  in  the  meantime.  Ward  v.  Gillies,  11  Supp.  797.  The 
one  year  specified  in  Code  Civ.  Pro.  §  724,  within  which  a  party 
may  be  reUeved  from  a  judgment  taken  through  mistake, 
inadvertence,  surprise  or  excusable  neglect,  is  doubled  by  §  798, 
if  notice  of  the  entry  of  the  judgment  is  given  by  mail.  Atkin- 
son V.  Abraham,  78  App.  Div.  498;  79  Supp.  680. 

Registering  a  notice  sent  by  mail  does  not  make  the  service 
void.    Sears  v.  Tenhagen,  50  Misc.  275;  100  Supp.  469. 

Attorney's  card  on  the  envelope  directing  return  of  letter  if  not 
delivered,  etc.,  does  not  make  service  by  mail  bad  if  it  does  not 
have  the  effect  of  causing  the  letter  to  be  returned.  Gaffney  v. 
Bigelow,  2  Abb.  N.  C.  311. 

The  street  number  should  be  used  if  it  is  on  the  papers  pre- 
viously served,  when  serving  papers  by  mail.  Seifert  v.  Cav- 
erly,  63  Hun,  604;  18  Supp.  327. 

4.  Retaining  a  paper  waives  irregularity  of  service  after 
the  time  to  serve  has  expired.  Lange  v.  Hirsch,  38  App.  Div. 
176;  56  Supp.  649.  Papers  improperly  served  should  be  re- 
turned within  twenty-four  hours.  Fitzgerald  v.  Dakin,  101 
App.  Div.  261;  91  Supp.  1003.  See,  however.  Fuller  Buggy 
Co.  V.  Waldron,  94  Supp.  1017.  Irregular  service  of  a  com- 
plaint is  waived  by  retaining  the  same  and  serving  an  answer, 
Rogers  v.  Rockwood,  59  Him,  628;  13  Supp.  939. 

6.  On  corporation. — Service  of  notice  for  a  penalty  under 
L.  1890,  c.  566,  on  a  clerk  in  charge  of  the  office  of  a  corporation 
was  held  sufficient.  Jones  v.  Rochester  G.  &  E.  Co.,  No.  1,  7 
App.  Div.  465;  39  Supp.  1105,  same  principle  reaffirmed.  Id. 
No.  2,  7  App.  Div.  474;  39  Supp.  1110;  aff'd  158  N.  Y.  678. 

Form  No.  1016. 

Affidavit  of  Personal  Service  of  Notice  or  Otlier  Paper  in  an 

Action  on  Party  or  Attorney. 

(Code  Civ.  Pro.  §  796.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 
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Affidavit  of  Service  in  Attorney's  Absence. 


day  of ,  19 — ,  he  served  the  annexed  notice 


[or  other  paper,  describing  it]  on  E.  F.,  plaintiff's  {or  defendant's) 
attorney,  in  the  above-entitled  action,  by  delivering  to  him, 

personally,  a  copy  thereof  at  his  office,  No Street 

in  the  city  of . 


Form  No.  101 1. 

Affidavit  of  Service  by  Mail  of  a  Paper  in  an  Action  Upon  Party 

or  Attorney. 
(Code  Civ.  Pro.  §  797,  subd.  1.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  served  the  annexed  notice  [or 

other  paper,  describing  it]  on  K.  L.,  the  plaintiff,  [or  the  defend- 
ant, {or  plaintiff's,  or  defendant's)  attorney]  in  the  above-entitled 
action,  by  depositing  a  copy  thereof,  securely  inclosed  in  a  post- 
paid wrapper,  in  the  post  office  at ,  the  post  office  of 

I.  J.,  the  plaintiff  [or  defendant  {or  of  T.  R.,  the  plaintiff's  or 

defendant's  attorney)],  directed  to  said  K.  L.,  at ,  the 

address  within  the  State  designated  by  said  K.  L.  for  the  pur- 
pose of  such  service  upon  the  preceding  papers  in  said  action 
[or  the  place  of  residence  of  said  K.  L.  {or  the  place  where  said 
K.  L.  keeps  an  office),  according  to  the  best  information  which 
could  be  obtained  by  due  diligence  concerning  the  same,  by  {here 
state  sources  of  information),  said  K.  L.  having  made  no  designa- 
tion upon  the  preceding  papers  in  said  action  of  an  address 
within  the  State  for  the  purpose  of  the  service  of  papers  upon 

him  in  said  action]. 

Form  IVo.  1018. 
Affidavit  of  Service  Upon  Attorney,  During  His  Absence  Prom 

His  Office. 
(Code  Civ.  Pro.  §  797,  subd.  2.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  served  the  annexed  notice  [or 

other  paper,  describing  it],  upon  I.  J.,  the  attorney  for  the 

,  in  the  above-entitled  action  [*],  by  leaving  a  copy  of 

t"he  same,  during  the  absence  of  said  I.  J.  from  his  office,  with 
the  clerk  [or  partner]  of  said  I.  J.  therein  [or  with  a  person  hav- 
ing charge  of  said  office]. 

Or  if  there  is  no  person  in  charge  of  his  office,  as  above  to  [*], 
and  from  thence  as  follows:  By  leaving  a  copy  of  the  same  be- 
tween the  hours  of  six  o'clock  in  the  morning  and  nine  o'clock 
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in  the  evening,  in  a  conspicuous  place  in  the  office  of  said  I.  J., 
there  being  no  person  in  charge  thereof. 

Or  from  [*],  as  follows:  There  being  no  person  in  charge  of  the 
office  of  said  I.  J.,  by  depositing  the  same  between  six  o'clock 
in  the  morning  and  nine  o'clock  in  the  evening,  inclosed  in  a 
sealed  wrapper,  directed  to  said  I.  J.,  in  his  office  letter-box 
[or  the  office  of  said  I.  J.  not  being  open,  so  as  to  admit  of  leav- 
ing the  said  notice  (or  other  paper,  describing  it)  therein,  and, 
there  being  no  office  letter-box,  by  leaving  a  copy  of  the  same 
between  six  o'clock  in  the  morning  and  nine  o'clock  in  the 

evening,  at  the  residence  of  said  I.  J.,  in  the of 

,  in  the  State  of  New  York,  with  a  person  of  suitable  age 

and  discretion,  to  wit:  with (the  wife)  of  said 

{or  servant  or  other  person)  of  the  age  of  about 

years]. 


Form  No.  1019. 

Affidavit  of  Service  of  Paper  Upon  a  Party  at  His  Besidence. 
(Code  Civ.  Pro.  §  T97,  subd.  4.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  served  the  annexed  notice 


[or  other  paper,  describing  ii]  on  E.  F.,  the  plaintiff  [or  defendant] 
in  the  above-entitled  action,  by  leaving  a  copy  of  the  same  at 

the  residence  of  the  said  E.  F.,  at  the of , 

in  the  [county  of and]  State  of  New  York,  between 

six  o'clock  in  the  morning  and  nine  o'clock  in  the  evening, 
with  a  person  of  suitable  age  and  discretion,  to  wit:  of  the  age 
of  at  least years. 


Form  No.  1030. 

Affidavit  of  Service  on  County  Clerk  for  Nonresident  Party. 
(Code  Civ.  Pro.  §800.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — -,  he  served  the  annexed  notice 


[or  other  paper,  describing  it]  upon  C.  D.,  the  plaintiff  [or  de- 
fendant] in  the  above-entitled  action,  by  delivering  a  copy  of 
the  same  to  and  leaving  said  copy  with  the  clerk  of  the  county 
of [or  the  clerk  of  the  — ■ Court],  ^  said  plaintiff 

iThe  word  clerk  signifies  the  clerk  of  the  court  wherein  the  action  or 
special  proceeding  is  brought.  If  the  action  or  special  proceeding  is  brought 
in  the  Supreme  Court  it  signifies  the  clerk  of  the  county  wherein  the  action 
or  special  proceeding  is  triable.     Code  Civ.  Pro.  §  3343,  subd.  4. 
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[or  defendant]  having  appeared  in  said  action  in  person  [*],  and 
being  a  nonresident  of  the  State  of  New  York  [or  from  (*)  as 
follows:  And  it  not  being  possible  to  ascertain  his  place  of  resi- 
dence with  due  diligence,  and  he  not  having  designated  any 
address  within  the  State  upon  the  preceding  papers  in  said 
action;  that  the  following  efforts  and  inquiries  have  been  made 
to  ascertain  the  place  of  residence  of  said  C.  D.,  to  wit:  {here 
state  briefly  efforts,  etc.,  to  find  party)]. 


CHAPTER  XXVII. 

SEVERING  AND  CONSOLIDATING  ACTIONS. 

FORMS. 

NO.  PAGE. 

1021.  Affidavit  on  motion  for  division  of  action  on  death  of  party,  etc.  1776. 

1022.  Order  on  same 1777. 

1023.  Order  when  different  parties  succeed  to  hability 1777. 

1024.  Order  dividing  action  for  real  estate  where  there  are  distinct 

occupants 1778. 

1025.  Affidavit  to  move  for  consoUdation  of  actions 1779. 

1026.  Order  consolidating  actions 1779. 

1027.  Notice  by  plaintiff  of  consolidation  of  actions 1780. 

1027a.  Order  of  severance  of  an  action  against  several  defendants.  .  1780. 

1027b.   Order  of  severance  of  action  into  two  or  more  actions 1780. 


Form  No.  1031. 

Affidavit  on  Motion  for  Division  of  Action  on  Death  of  Party 
Where  Different  Parties  Succeed  to  the  Rents  and  Profits  or 
Liability  Therefor,  and  to  the  Real  Estate. 
(Code  Civ.  Pro.  §1523.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[description  of  affiant]. 

That  after  the  commencement  of  this  action,  and  on  or  about 

the  — day  of ,  19 — ,  the  [plaintiff]  died,  leaving 

a  last  will  and  testament,  which  was  afterwards  duly  admitted 

to  probate  by  the  surrogate  of  the  county  of ■ ,  in  which 

county  said  [plaintiff]  resided  at  the  time  of  his  death  [or  state 
other  fads  conferring  jurisdiction  on  surrogate],  and  M.  F.  was 
duly  appointed  by  said  surrogate  the  executor  thereof  [or  intes- 
tate, and  M.  F.  was  afterwards  duly  appointed  the  administrator 

of  his  estate,  by  the  surrogate  of county,  in  which 

county  said  (plaintiff)  resided  at  the  time  of  his  death  {or  state 
other  facts  conferring  jurisdiction  on  surrogate)]. 

That  I.  J.  is  the  sole  heir-at-law  of  said  [plaintiff]  and  has 
succeeded  as  such  to  the  title  and  interest  of  said  plaintiff  in 
and  to  said  real  estate  [or  state  other  manner  of  succession]. 
1776 
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Where  Different  Persons  Succeed  to  Liability. 

Form  No.  103S. 

Order  Dividing  Action  on  Death  of  a  Party. 
(Code  Civ.  Pro.  §  1522.) 

On  reading  and  filing  the  afl&davit  of  A.  B.,  dated , 

19 — ,  by  which  it  appears  that  the  plaintiff,  E.  F.  [or  the  de- 
fendant, G.  H.],  has  died  since  the  commencement  of  this 
action,  and  that  I.  J.  and  K.  L.  have  succeeded  to  the  title 
and  interest  of  said  plaintiff  [or  defendant]  in  and  to  different 
distinct  parcels  of  the  premises  sought  to  be  recovered  in  this 
action,  with  proof  of  due  service  of  a  copy  of  said  affidavit  and 

of  notice  of  this  motion  upon ,  and  on  reading  [name 

any  opposing  papers]: 

Now,  on  motion  of  L.  M.,  counsel  for  the  said  I.  J.  and  K.  L., 
and  after  hearing  N.  P.  for  the  defendant  [or  no  one  appearing 
to  oppose]: 

It  is  hereby  ordered,  that  the  said  action  be  divided  into 
two  separate  actions,  the  one  by  said  I.  J.  as  plaintiff  against 
the  defendant  ^or  the  recovery  of  the  parcel  to  which  said  I.  J. 
has  succeeded  [with  damages  and  costs],  and  the  other  by  said 
K.  L.  against  the  defendant  for  the  recovery  of  the  parcel  to 
which  he  has  succeeded,  as  said  parcels  are  respectively  de- 
scribed in  the  said  affidavit  [with  damages  and  costs]. 

This  order  is  granted  upon  the  following  terms,  viz.  [stating 
them]} 


Form  No.  1033. 

Order  Dividing  Action  Where  Party  Dies,  and  Different  Persons 
,  Sncceed  to  His  Liability  for  Rents  and  Profits,  and  to  His  In- 
terest in  the  Property. 

(Code  Civ.  Pro.  §  1523.) 

On  reading  and  fiUng  the  affidavit  of  A.  B.,  dated — , 

19 — ^  -with  proof  of  due  service  of  a  copy  thereof,  and  of  notice 
of  this  motion  upon  [name  parties  served],  by  which  affidavit 
it  appears  that  the  [*]  plaintiff  has  died,  and  that  his  executor 
[or  administrator],  M.  F.,  has  succeeded  to  his  right  to  the  rents 
and  profits  of  the  real  estate  sought  to  be  recovered  in  this  ac- 
tion accrued  before  the  death  of  said  plaintiff,  and  that  I.  J, 
has  succeeded  to  his  title  to  and  interest  in  the  said  real  prop- 
terty,  and  on  reading  [name  opposing  papers]: 

Now,  on  motion  of  R.  L.,  counsel  for  said  M.  F.  and  I.  J., 

1  See  De  Lisle  v.  Hunt,  36  Hun,  620. 
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after  hearing  S.  T.,  counsel  for [or  no  one  appearing 

to  oppose]; 

It  is  hereby  ordered,  that  the  above-entitled  action  be 
divided  into  two  actions,  one  by  the  said  M.  F.  as  such  executor 
[or  administrator]  as  plaintiff  against  the  said  defendant  for  the 
recovery  of  the  rents  and  profits  of  said  property  accruing  before 
the  death  of  said  plaintiff,  and  the  other  by  I.  J.,  against  the  said 
defendant  for  the  recovery  of  said  property,  with  the  rents  and 
profits  thereof  accruing  after  the  death  of  the  said  defendant. 
This  order  is  granted  upon  the  following  terms  [state  same].^ 

Or  as  above  to  [*],  and  from  thence  as  follows:  Defendant  has 
died,  and  that  M.  F.,  his  executor  [or  administrator],  has  suc- 
ceeded to  his  habihty  for  the  rents  and  profits  of  the  real  estate 
sought  to  be  recovered  in  this  action,  accruing  before  the  death 
of  said  defendant,  and  that  I.  J.  has  succeeded  to  his  title  to, 
and  interest  in,  said  real  estate,  and  on  reading  [name  opposing 
papers] : 

Now,  on  motion,  etc.;  • 

It  is  hereby  ordered,  that  the  above-entitled  action  be  divided 
into  two  actions,  one  by  the  plaintiff  against  said  M.  F.,  as  such 
executor  [or  administrator],  for  the  recovery  of  said  rents  and 
profits  accruing  before  the  death  of  said  defendant,  and  the 
other  by  said  plaintiff  against  said  I.  J.  for  the  recovery  of  the 
possession  of  said  real  estate,  with  the  rents  and  profits  accruing 
after  the  death  of  said  defendant.  This  order  is  granted  upon 
the  following  terms  [state  same]. 


Form  ]Vo.  1034. 

Order  Dividing  Action  for  Real  Property  Where  There  are  Dis- 
tinct Occupants. 
(Code  Civ.  Pro.  §  1516.) 

It  appearing  by  the  allegations  of  the  answer  of  the  defendant, 
C.  D.,  in  the  above-entitled  action,  that  he  occupies  in  severalty 
[or  that  he  and  the  defendant,  E.  F.,  occupy  jointly]  the  parcel 
of  the  property  mentioned  in  the  complaint,  described  as  fol- 
lows, to  wit  [describe  parcel],  and  that  the  defendant,  G.  H., 
occupies  and  possesses  in  severalty  the  remainder  of  said  prop- 
erty; 

Now,  on  the  application  of  A.  R.,  counsel  for  the  plaintiff, 
after  hearing  T.  L.,  for  the  defendants; 

1  The  court  may,  in  its  discretion,  proceed  as  provided  in  title  4  of  chap- 
ter 8,  or  as  provided  in  sections  1522  and  1523  of  Code  Civ.  Pro.  (§  1521,  Id.). 
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It  is  hereby  ordered,  that  tliis  action  be  divided  into  [two] 
separate  actions,  to  wit:  one  by  said  plaintiff  against  said  C.  D. 
[or  C.  D.  and  E.  F.],  for  the  recovery  of  said  parcel  above  de- 
scribed [with  damages  and  costs],  and  the  other  by  said  plaintiff 
against  the  defendant,  G.  H.,  for  the  recovery  of  the  remainder 
pf  said  property  [ivith  damages  and  costs].  This  order  is  granted 
upon  the  following  terms  [insert  terms]. ^ 


Form  No.  1025. 

Affidavit  to  Move  for  Consolidation  of  Actions. 
(Code  Civ.  Pro.  §817.) 

C.  D.,  of ,  being  duly  sworn,  says,  that  he  is  the 

defendant  [or  plaintiff]^  in  the  above-entitled  actions;  that  said 

actions  were  brought,  respectively,  on  the day  of 

,  19—,  and  on  the day  of ,  19 — , 

by  the  same ,  plaintiff  against  the  same  defendant,  in  the  court 
[or  courts]  above  mentioned,  by  service  of  the  summons  [and 
complaint]  therein,  and  are  now  pending,  and  the  place  of  trial 

therein  is  the  county  of ;  that  said  actions  are  brought 

upon  [or  for  (state  causes  of  action)];  that  answers  are  about  to 
be  interposed  therein  and  the  defenses  therein  will  be  as  fol- 
lows :  [here  state  nature  of  defense  in  each  action]  [or  that  said 
actions  are  at  issue  upon  the  complaints  and  answers  therein, 
and  the  nature  of  the  defenses  therein  are  as  follows:  (stating 
nature  of  defense  in  each  action)].^ 

[Or  that  no  defense  is  intended  to  be  interposed  in  either  of 
said  actions.] 

That  deponent  has  requested  the  said  plaintiff  [or  defendant] 
to  consolidate  said  actions  into  one  action,  but  said  plaintiff 
[or  defendant]  has  refused  to  comply  with  said  request. 


Form  No.  1036. 

Order  Consolidating  Actions. 

(Code  Civ.  Pro.  §§817,818.) 

On  reading  and  filing  the  complaint  [or  pleadings]  in  the  above- 
entitled  action  [and  the  affidavit  of  A.  B.,  dated ,  19 — ] 

and  [nam£  other  papers  read],  and  on  proof  of  due  service  of 
notice  of  this  motion  on  I.  J.,  attorney  for  the  plaintiff;  and 

1  See  Hmnessy  v.  Paulsen,  12  Misc.  384;  33  Supp.  638;  aff'd   147  N.  Y.  255. 

2  See  Briggs  v.  Gaunt,  4  Duer,  664;  and  Code  Civ.  Pro.  §  819. 

3  The  pleadings  or  copies  thereof  may  be  annexed  and  referred  to  as 
stating  the  causes  of  action  and  defenses. 


1780      Bradbury's  Lansing's  forms  and  practice. 

Order  for  Severance  of  an  Action. 

after  hearing  G.  H.,  for  the  defendant,  and  I.  J.,  for  the  plaintiff 
[or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  [*]  the  above-entitled  actions  be 
and  the  same  are  hereby  consolidated  into  one  action,  with 

dollars  costs  of  this  motion,  to  be  paid  by  the  plaintiff 

to  the  defendant. 

[Or  as  above  to  (*),  and  from  thence  as  follows:  That  the 

above-entitled  action  pending  in  the Court,  be  and 

is  hereby  removed  to  the  Supreme  Court,  and  that  the  above- 
entitled  actions  be  and  they  hereby  are  consolidated  into  one 
action,  etc.  (as  above).] 


Form  No.  103  "7. 

Notice  by  Plaintiff  of  Consolidation  of  Actions. 

(Code  Civ.  Pro.  §819.) 

Sir — ^You  will  please  take  notice,  that  the  above-entitled 
actions  have  been  consolidated  by  the  plaintiff  into  one  action, 
and  are  hereafter  to  be  considered  as  one  action  for  all  purposes. 


Form  No.  1037a. 

Order  of  Severance  of  an  Action  Against  Several  Defendants. 
(Code  Civ.  Pro.  §§456,  1205.) 

It  is  hereby  ordered,  on  filing  the  affidavit  of  A.  B.,  dated 
19^  [and  state  other  motion  papers],  and  on  the 


application  of  I.  J.,  attorney  for  the  plaintiff  [after  hearing 
G.  H.,  attorney  for  the  defendant,  E.  F.],  that  the  above  action 
be  severed,  and  that  the  plaintiff  take  judgment  against  the 
defendant,  A.  B.  [or  against  the  defendants,  A.  B.  and  C.  D.], 
and  that  said  action  proceed  against  the  defendant,  E.  F.,  as 
the  only  defendant  therein. 


Form  No.  1037b. 

Order  of  Severance  of  Action  Into  Two  or  More  Actions. 
(Code  Civ.  Pro.  §  1220.) 

The  defendant  having  answered  the  first  cause  of  action 
set  forth  in  the  complaint,  and  demurred  to  the  second  cause  of 
action  therein  set  forth; 

It  is  ordered,  on  filing,  etc.  [name  papers  filed],  and  on  the 
application  of  A.  F.,  counsel  for  the  plaintiff,  after  hearing 
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I.  J.,  counsel  for  defendant  [or  due  notice  of  this  motion  having 
been  given  to  defendant's  attorney,  and  no  one  appearing  to 
oppose],  that  this  action  be  divided  into  two  actions,  one  com- 
prising the  said  first  cause  of  action  and  the  answer  thereto, 
and  the  other  the  said  second  cause  of  action  and  the  demurrer 
thereto  [or  other  similar  order  according  to  the  facts]. 


CHAPTER  XXVIII. 

REMOVAL  OF  CAUSE. 

Article     I.     From  one  state  court  to  another,  p.  1782. 
II.     From  state  to  federal  court,  p.  1785. 

Art.  I.  REMOVAL  FROM  ONE  STATE  COURT  TO  ANOTHER.^ 

FORMS. 

NO.  PAGE. 

1028.  Certificate  of  county  judge  that  he  is-incapable  of  acting 1782. 

1029.  Affidavit  to  apply  for  removal  of  cause  or  proceeding  to  Su- 

preme Court  in  case  of  incapacity  of  county  judge 1783. 

1030.  Order  of  Supreme  Court  upon  proof  that  county  judge  is  in- 

capable of  acting  in  action  or  proceeding 1783. 

1031.  Affidavit  on  application  for  removal  of  cause  for  purpose  of 

changing  place  of  trial 1784. 

1032.  Same.     Another  form 1784. 

1033.  Order  removing  action  and  changing  place  of  trial 1784. 

1034.  Order  staying  proceedings  for  purpose  of  removal  of  action,  etc.  1785. 


Form  No.  1028. 

Certificate  of  County  Judge  That  He  is  Incapable  of  Acting. 

(Code  Civ.  Pro.  §  342.) 

I.,  A.  B.,  county  judge  of county,  do  hereby  certify, 

pursuant  to  law,  that  by  reason  of  [here  state  briefly  caiose  of 
incapacity],  I  am  incapable  to  act  in  the  above-entitled  action 

[or  proceeding]   pending  in   the  county  court  [or 

before  me].^ 

1  By  Code  Civ.  Pro.  §  319,  the  provisions  of  §§  344,  345  and  346,  Id.,  are 
made  applicable  to  proceedings  to  remove  causes  from  the  City  Court  of  the 
city  of  New  York,  to  the  Supreme  Court. 

2  As  to  result  of  fiUng  certificate,  see  Code  Civ.  Pro.  §  342. 

Where  a  special  proceeding  is  pending  before  a  county  court,  the  county 
judge  whereof  is  disqualified  from  acting,  he  cannot  make  an  order  directing 
it  to  be  continued  before  a  justice  of  the  Supreme  Court,  but  should  make 
and  file  with  the  county  clerk  a  certificate  of  his  disqualification.  Matter 
of  Livingston  Street  in  Rhinebeck,  19  Hun,  346. 

A  proceeding  pending  in  the  county  court  cannot  be  continued  before  a 
justice  of  the  Supreme  Court,  but  must  be  removed  into  the  Supreme  Court. 
Id. 
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Form  No.  1039. 

Affidavit  to  Apply  for  Bemoval  of  Cause  or  Proceeding  to  Supreme 

Court,  in  Case  of  Incapacity  of  County  Judge. 

(Code  Civ.  Pro.  §342.) 

P.  R.,  of ,  in  said  county,  being  duly  sworn,  deposes 

and  says,  that  he  is  the  attorney  for  the  plaintiff  [or  defendant] 
in  the  above  action  [or  for  the  petitioner;  or  0.  F.,  a  party 
interested  in  opposition  to  the  above  special  proceeding],  [*] 

which  is  now  pending  in  the county  court;  that  he  has 

been  informed  by  C.  D.,  county  judge  of  county, 

that  he  is  incapable  to  act  in  the  above  action  [or  special  pro- 
ceeding] by  reason  of  [here  state  reason  of  incapacity],  of  which 
fact  he  also  produces  herewith  the  certificate  of  said  judge, 

dated ,  19 — ,^  [and  that  he  has  also  been  informed  by 

Hon.  E.  F.,  special  coimty  judge  of  said  county, 

that  he  is  incapable  of  acting  in  said  action  (or  special  pro- 
ceeding) by  reason  of  (here  state  reason  of  incapacity),  of  which 
fact  he  also  produces  herewith  the  certificate  of  said  E.  F., 
dated  ,  19—]. 


Form  No.  1030. 

Order  of  Supreme  Court  Upon  Proof  That  County  Judge  is  In- 
capable of  Acting  in  Action  or  Proceeding. 

(Code  Civ.  Pro.  §342.) 

It  having  appeared  by  the  affidavit  of  P.  R.,  herewith  filed, 

and  dated ,  19 — ;  and  by  the  certificate  of  A.  B.,  the 

county  judge  of county  [and  of  E.  F.,  special  county 

judge  of  said county],  that  said  A.  B.  is  incapable 

of  acting  by  reason  of  [here  state  briefly  cause  of  incapacity]  in 
the  above-entitled  action  [or  special  proceeding],  now  pending 

in  the  county  court  [or  before  him]  [and  that  said 

E.  F.,  the  special  county  judge  of  said  county,  is  also  incapable 
of  acting  therein  by  reason  of  (here  state  briefly  cause  of  inca- 
pacity)], and  on  motion  of ,  of  counsel  for  the  plaintiff 

[or  defendant],  due  notice  of  this  motion  having  been  given  to 
C.  F.,  attorney  for  defendant  [or  plaintiff,  etc.],  and  no  one 
appearing  to  oppose  [or  after  hearing  0.  P.,  of  coimsel  for  de- 
fendant, or  plaintiff],  it  is  hereby  ordered  that  the  above-entitled 
action  [or  proceeding]  be  and  the  same  is  hereby  removed  to 
the  Supreme  Court,  the  place  of  trial  therein  to  be  the  said 

county  of _^^ 

1  For  certificate  of  coimty  judge,  see  last  form. 
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Form  No.  1031. 

Affidavit  on  Application  for  Removal,  for  Purpose  of  Changing 

Place  of  Trial. 
(Code  Civ.  Pro.  §§  340,  subd.  2,  343.) 

[As  in  Form  No.  1029,  so  far  as  the  same  relates  to  an  action,  to 
(*),  and  from  thence  as  follows] :  That  the  above-entitled  action  is 

brought  and  is  now  pending  in  the —  county  court,  f  and 

is  an  action  in  favor  of  the  executor  [or  administrator,  or 
assignee]  of  a  judgment  creditor  [or  in  favor  of  a  judgment 
creditor],  to  recover  a  judgment  for  money  remaining  due  upon 

a  judgment   rendered  in  the  said county  court, |  as 

will  more  fully  appear  by  the  complaint  herein,  a  copy  of  which 
is  hereto  annexed  marked  "A,"  that  an  issue  of  fact  has  been 
joined  therein,  as  will  fully  appear  by  the  answer  therein,  and 
that  said  issue  has  not  been  tried,  and  that  it  is  necessary  and 
proper  that  the  place  of  trial  therein  should  be  changed  to  the 

county  of ,  for  the  convenience  of  witnesses  [or  other 

caitse,  stating  it],  as  will  fully  appear  by  the  affidavits  herewith 
produced  and  filed,  and  further  deponent  saith  not. 


Form  No.  1032. 

Affidavit  on  Application  for  Removal  for  Purpose  of  Changing 

Place  of  Trial    Another  Form. 

(Code  Civ.  Pro.  §§340,  subd.   3,  343.) 

As  in  Form  No.  1031,  to  t,  and  from  thence  as  follows:  That  the 
defendant  in  said  action  is  a  resident  [or  that  all  the  defendants 
in  said  action  were  at  the  time  of  the  commencement  of  said 
action  residents]  of  the  said  county  of ,  and  the  com- 
plaint in  said  action  demands  judgment  for  a  sum  of  money 
only,  not  exceeding  $2,000  [or  that  said  action  is  brought  to 
recover  one  or  more  chattels,  the  aggregate  value  of  which 
does  not  exceed  $1,000,  with  [or  without]  damages  for  the  taking 
[or  detention]  thereof.]  [Then  proceed  as  in  Form  No.  1031,  from 
J  to  end  thereof.] 


Form  No.  1033. 

Order  Removing  Action  and  Changing  Place  of  Trial. 
(Code  Civ.  Pro.  §  343.) 

On  reading  and  filing  the  pleadings  and  affidavits  of  A.  B. 

[and  C.  D.],  dated  [respectively] ,  19 —  [and , 

19 — ],  by  which  it  appears  that  the  above-entitled  action  is 
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brought  in   the  county  court,   under  subdivision 

second  [or  third]  of  section  340  of  the  Code  of  Civil  Procedure, 
and  that  an  issue  of  fact  has  been  joined  therein  but  has  not 
been  tried,  and  that  due  notice  of  this  motion  has  been  given 

to  the  attorney  for  the ,  and  that  it  is  proper  that 

the  place  of  trial  therein  should  be  changed,  as  hereinafter 
mentioned. 

Now,  on  motion  of  E.  F.,  of  counsel  for  the  plaintiff  [or 
defendant],  no  one  appearing  to  oppose  [or  after  hearing  I.  J., 
of  counsel  for  the  defendant  (or  plaintiff)],  it  is  hereby  ordered, 
that  the  said  action  be  and  the  same  is  hereby  removed  to  the 
Supreme  Court  for  the  purpose  of  changing  the  place  of  trial 

therein  to  the  cotmty  of ,  which  change  of  said  place 

of  trial  to  said  county  of is  accordingly  made. 


Form  No.  1034. 

Order  Staying  Proceedings  for  Purpose  of  Bemoval. 

(Code  Civ.  Pro.  §  345.) 

Ordered,  upon  the  within  affidavits  and  notice  of  motion, 
that  the  proceedings  in  the  above-entitled  action  [or  proceeding] 

be  and  they  are  hereby  stayed  until days  after  the 

hearing  and  decision  of  said  motion. 


Art.  II.  REMOVAL  FROM  STATE  TO  FEDERAL  COURT. 

NO.                                                                           FORMS.  PAGE. 

1035.  Petition  for  removal  of  cause  from  State  to  Federal  court  on 

the  ground  of  diversity  of  citizenship 1803. 

1036.  Petition  for  removal  where  the  action  is  brought  by  a  citizen 

against  an  alien 1804. 

1037.  Petition  for  removal  where  the  controversy  is  separable 1804. 

1038.  Petition  for  removal  where  a  Federal  question  is  involved.  .  .  .  1805. 

1039.  Order  of  removal 1805. 

1040.  Clerk's  certificate  to  transfer  the  records 1806. 

1041 .  Petition  for  removal  by  certiorari ,  action  against  revenue  officer  1 806. 

1042.  Order  for  writ  of  certiorari 1808. 

1043.  Writ  of  certiorari 1809. 

1044.  Petition  for  removal  on  the  ground  of  local  prejudice 1810. 

1045.  Writ  of  certiorari  for  removal  on  ground  of  prejudice  or  local 

influence 1811. 

1046.  Bond  on  removal  of  action  from  State  to  Federal  court ]  812. 

1047.  Bond  on  removal  of  action  from  State  to  Federal  court.     An- 

other form •  ■. 1813. 

YOL.  11—58 
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1.  General  principles  of  Federal  jurisdiction  in  re- 
moval cases. — Under  the  Federal  Constitution '  and  Acts  of 
Congress^  passed  in  conformity  therewith  the  United  States 
Circuit  Courts  have  jurisdiction  of  all  actions  of  a  civil  nature, 
in  law  or  equity,  in  which  is  involved  the  sum  of  $2,000  or 
upwards  and  which  are  between  citizens  of  different  States  or 
which  involve  what  is  known  as  a  "Federal  question,"  that  is, 
a  controversy  arising  under  the  Constitution  or  laws  of  the 
United  States,  or  under  a  treaty  made  by  the  general  govern- 
ment. This  is  a  jurisdiction  which  is  concurrent  with  that  of 
the  highest  State  courts  of  first  instance  over  the  same  contro- 
versies. It  is  concurrent  in  so  far  that  if  a  case  of  the  character 
mentioned  which  is  properly  cognizable  in  the  Federal  courts  is 
brought  in  a  State  court,  and  no  motion  is  made  at  the  proper 
time  to  remove  it,  the  State  court  may  proceed  to  hear  and 
determine  the  matter.  If,  however,  the  proper  steps  are  taken 
to  remove  it,  the  State  court  loses  power  to  act  further  and  the 
Federal  tribunal  has  exclusive  or  paramount  jurisdiction,  and 
under  such  circumstances  the  State  court  ceases  to  have  "  con- 
current" jurisdiction  in  the  true  sense  of  the  word.    There  is 

1  "The  Congress  shall  have  power  .  .  .  to  constitute  tribunals  in- 
ferior to  the  Supreme  Court.''  V.  S.  Const.  Art.  1,  §  8.  "To  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,"  etc.     Id. 

"The  judicial  power  shall  extend  to  all  cases,  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority; — to  all  cases  affecting  am- 
bassadors, other  pubhc  ministers  and  consuls; — to  all  cases  of  admiralty 
and  maritime  jurisdiction; — to  controversies  to  which  the  United  States 
shall  be  a  party; — to  controversies  between  two  or  more  States; — between  a 
State  and  citizens  of  another  State; — between  citizens  of  different  States; — 
between  citizens  of  the  same  State  claiming  lands  under  grants  of  different 
States,  and  between  a  State,  or  the  citizens  thereof,  and  foreign  States, 
citizens  or  subjects."     Id.  Art.  3,  §  2. 

2  The  principal  statute  relating  to  jurisdiction  of  the  Federal  Circuit 
Courts  and  the  removal  of  causes  thereto  from  the  State  courts  in  civil 
actions  is  the  act  of  March  3,  1875,  which  was  amended  in  many  important 
particulars  by  the  act  of  March  3,  1887,  and  re-enacted  to  correct  errors 
in  enrollment  of  the  act  of  August  13,  1888. 
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also  provision  for  removal  in  cases  where  local  prejudice  is 
alleged,  which,  it  is  contended  or  shown,  will  prevent  a  fair 
trial  as  against  the  one  who  makes  the  motion  to  remove. 
This,  however,  depends  on  whether  or  not  the  Federal  court  has 
jurisdiction  under  the  former  clauses  of  the  statute  and  cannot 
be  called  an  independent  cause  for  removal.  There  is  also 
provision  for  removal  of  actions  against  United  States  revenue 
officers,  wherein  attempts  are  made  to  hold  them  in  damages 
personally  for  official  acts.  Also  where  the  defendant  is  denied 
equal  protection  of  the  laws. 

The  basis  of  an  application  for  removal  of  a  cause  from  a 
State  court,  is  that  the  United  States  Circuit  Court  would  have 
had  jurisdiction  of  the  cause,  if  it  had  been  originally  brought 
therein.  Madisonville  Traction  Co.  v.  St.  Bernard  Mining  Co., 
196  U.  S.  239.  The  statutory  requirements  as  to  the  district 
in  which  an  action  may  be  brought,  do  not  always  apply  where 
the  case  is  removed  from  a  State  court.  For  example,  if  a 
Federal  question  is  involved,  and  the  action  is  originally 
brought  in  a  Federal  Circuit  Court,  the  venue  must  be  laid  in 
the  district  where  the  defendant  resides,  and  if  on  the  ground 
of  diversity  of  citizenship  in  the  district  where  the  plaintiff  or 
the  defendant  resides.  But  if  removal  is  had,  upon  application 
of  the  defendant,  the  case  is  removed  to  the  Circuit  Court  in 
the  same  district  in  which  the  State  court  from  which  it  is 
removed  is  situated.  Under  such  circumstances  the  cause 
may  be  removed  to  a  district  other  than  that  in  which  the 
defendant  resides,  but  the  defendant  is  deemed  to  have  waived 
that  provision  of  the  statute  requiring  the  action  to  be  brought 
in  the  district  where  he  resides.  To  this  extent,  jurisdiction 
can  be  conferred  upon  the  Circuit  Courts  by  waiver  of  the  par- 
ties, although  in  all  the  essential  matters  such  jurisdiction 
cannot  be  conferred  by  consent,  stipulation  or  waiver.  If  the 
Federal  courts  do  not  have  jurisdiction  under  the  statute,  none 
can  be  conferred  by  the  parties.  Minnesota  v.  Northern  Se- 
curities Co.,  194  U.  S.  48.    The  right  to  remove  given  by  Act 
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of  Congress  cannot  be  taken  away  or  abridged  by  State  statutes. 
Courtney  v.  Pradt,  196  U.  S.  89. 

//  one  party  is  an  alien,  the  Federal  court  has  no  jurisdiction 
unless  the  other  party  is  shown  to  be  a  citizen.  Mossman  v. 
Higginson,  4  Dall.  12;  Jackson  v.  Twentyman,  2  Pet.  136; 
Breedlove  v.  Nicolet,  7  Pet.  413. 

Citizen  of  territory. — If  the  plaintiff  or  defendant  is  a  citizen 
of  a  Territory  or  of  the  District  of  Columbia  the  Federal  Cir- 
cuit Court  is  without  jurisdiction.  Hepburn  v.  Ellzey,  2  Cranch, 
445;  Cameron  v.  Hodges,  127  U.  S.  322;  Barney  v.  Baltimore, 
6  Wall.  280. 

State  against  citizen. — It  has  jurisdiction  of  a  suit  brought 
by  a  State  against  a  citizen  of  another  state.  Plaquemines 
Trap.  Fruit  Co.  v.  Henderson,  170  U.  S.  511. 

The  distinction  between  law  and  equity  causes  is  rigidly  pre- 
served in  the  Federal  courts.  Hollins  v.  Brierfield  C.  &  1.  Co., 
150  U.  S.  371;  Lindsay  v.  First  Nat.  Bk.,  156  U.  S.  485;  Fmn 
V.  Holme,  21  How.  481;  New  Orleans  v.  Louisiana  Constr.  Co., 
129  U.  S.  45;  Mississippi  Mills  v.  Cohn,  150  U.  S.  202.  T^d 
on  removing  a  cause  to  the  United  States  Court  from  a  State 
court  the  pleadings  will  be  recast,  if  necessary,  to  comply 
with  this  rule.     Hurt  v.  Hollingsworth,  100  U.  S.  100. 

When  an  alien  is  a  party,  it  is  not  necessary  that  he  should 
reside  in  a  State  other  than  that  of  which  the  opposite  party 
is  a  citizen.  Breedlove  v.  Nicolet,  7  Pet.  413;  Bonaparte  v. 
Camden  &  A.  R.  Co.,  Baldwin,  205;  Fed.  Cas.  No.  1,617. 

After  removal  the  Federal  court  has  power  to  pass  upon  the 
sufficiency  of  the  service  of  mesne  process  to  authorize  the  re- 
covery of  a  personal  judgment.     Courtney  v.  Pradt,  196  U.  S.  89. 

Service  of  process  on  foreign  corporation. — ^The  question 
whether  a  Federal  court  acquired  jurisdiction  over  a  foreign 
corporation  defendant  by  the  service  made  is  one  of  general 
jurisprudence,  to  be  determined  by  the  Federal  law,  and  which 
cannot  be  affected  by  a  State  statute.  New  Haven  Pulp  & 
B.  Co.  V.  Downington  Mfg.  Co.,  130  Fed.  605. 
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2.  Diversity    of   citizensliip   as    ground   of   removal. — 

The  words  "between  citizens  of  different  States"  mean  where 
there  are  two  or  more  plaintiffs  or  two  or  more  defendants, 
that  each  of  such  plaintiffs  must  be  a  citizen  of  a  State  other 
than  that  of  either  of  the  defendants,  and  where  there  are  two 
or  more  joint  plaintiffs,  the  Federal  courts  have  no  jurisdiction 
on  the  groimd  of  diversity  of  citizenship  unless  each  of  the 
plaintiffs  could  sue  in  such  courts  if  he  had  been  the  sole  pkin- 
tiff.  ^Hooe  V.  Jamieson,  166  U.  S.  395;  Hooe  v.  Werner,  166 
U.  S.  399;  Strawbridge  v.  Curtiss,  3  Cranch,  267;  New  Orleans 
V.  Winter,  1  Wheat.  91.  Every  plaintiff  supposing  him  to  be 
a  sole  plaintiff  must  be  competent  to  sue  every  defendant, 
supposing  him  to  be  a  sole  defendant.  Coal  Co.  y.  Blatchford, 
11  Wall.  172;  The  Sewing  Machine  Cos.,  18  Wall.  553.  Thus 
where  a  citizen  of  New  Hampshire  and  a  citizen  of  Georgia 
sued  a  citizen  of  Massachusetts  in  New  York,  where  he  was 
arrested,  it  was  held  that  the  court  had  no  jurisdiction.  Moffat 
V.  Soley,  2  Paine,  103;  Fed.  Cas.  No.  9,688.  So  also  an  action 
by  a  citizen  of  Michigan  against  a  citizen  of  Louisiana,  in  the 
courts  of  Missouri,  cannot  be  removed  to  a  Federal  court,  as 
the  Federal  court  would  not  have  jurisdiction  thereof  in  the 
first  instance.  Ex  parte  Wisner,  203  U.  S.  449.  Nor  of  an 
action  by  a  citizen  of  Massachusetts  against  a  Michigan  corpo- 
ration in  an  action  brought  in  New  York,  although  the  cor- 
poration was  doing  business  in  the  latter  State  in  the  district 
in  which  the  suit  was  brought.  Shaw  v.  Quincy  M.  Co.,  145 
U.  S.  444.  The  requisite  diversity  of  citizenship  must  appear 
both  at  the  time  the  action  was  begun  and  when  application 
for  removal  is  made.    Akers  v.  Akers,  117  U.  S.  197. 

The  citizenship  of  merely  formal  parties  who  have  no  interest 
in  the  controversy  and  against  whom  no  relief  is  sought  or 
can  be  granted  under  the  pleadings,  may  be  disregarded  in 
determining  the  question  of  jurisdiction.  Wood  v.  Davis,  18 
How.  467;  Walden  v.  Skinner,  101  U.  S.  577;  Bacon  v.  Rives, 
106  U.  S.  99.     But  a  party  in  possession  of  bonds  in  contro- 
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versy,  although  he  holds  them  merely  as  stakeholder  and  does 
not  claim  any  ownership  therein,  is  a  necessary  party  defend- 
ant, and  if  he  is  a  citizen  of  the  same  State  as  the  plaintiff 
the  Federal  courts  are  without  jurisdiction.  Massachusetts  & 
S.  Con.  Co.  V.  Cane  Creek  Twp.,  155  U.  S.  283. 

Suits  by  representatives. — If  a  suit  is  brought  by  a  plaintiff 
in  a  representative  capacity,  it  is  the  citizenship  of  the  repre- 
sentative and  not  of  the  cestui  que  trust  which  determines  a 
question  of  jurisdiction.  Rice  v.  Houston,  13  Wall.  66;  Coal 
Co.  V.  Blatchford,  11  Wall.  172;  Childress  v.  Emory,  8  Wheat. 
642. 

A  corporation  for  the  purpose  of  jurisdiction  in  the  Federal 
courts  is  considered  a  citizen  of  the  State  under  the  laws  of 
which  it  is  incorporated.-'  Kansas  Pac.  R.  Co.  v.  Atchison,  etc., 
R.  Co.,  112  U.  S.  414;  Southern  Pacific  Co.  v.  Denton,  146  U.  S. 
202.  But  this  rule  does  not  seem  to  apply  to  joint-stock  com- 
panies. Chapman  v.  Barney,  129  U.  S.  677.  But  see  Balti- 
more &  0.  R.  Co.  V.  Adams  Ex.  Co.,  22  Fed.  404;  Bushnell  v. 
Park,  46  Fed.  209. 

The  consolidation  of  two  or  more  railroad  corporations  does 
not  cause  either  of  the  original  corporations  to  lose  its  identity 
for  the  purpose  of  jurisdiction  in  the  Federal  courts.  Nashua 
&  Lowell  R.  Corp.  v.  Boston  &  Lowell  Corp.,  136  U.  S.  356. 
Thus  a  railroad  running  through  several  States  from  each  of 
which  it  receives  the  powers  and  rights  of  a  corporation  is 
not  for  the  purpose  of  Federal  jurisdiction  a  citizen  of  each 
one  of  such  States.  St.  Joseph,  etc.,  R.  Co.  v.  Steele,  167  U.  S. 
659.  A  railroad  corporation,  incorporated  imder  the  laws  of 
Virginia,  which  files  a  copy  of  its  charter  and  by-laws  with 
the  Secretary  of  State  in  North  Carolina,  and  thereby  becomes 
entitled  to  do  business  therein,  still  remains  a  corporation  of 
Virginia,  and  when  sued  in  the  courts  of  North  Carolina  may 

1  It  was  formerly  held  that  the  citizenship  of  each  stockholder  of  a  cor- 
poration must  be  considered  in  determining  the  jurisdiction  of  Federal 
courts,  but  the  rule  above  announced  is  now  well  settled. 
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remove  the  case  to  the  Federal  court  on  the  ground  of  local 
prejudice.  Southern  By.  Co.  v.  Allison,  190  U.  S.  326.  The 
original  charter  of  a  corporation  determines  its  citizenship, 
and  for  the  purpose  of  jurisdiction  in  the  Federal  courts  it 
does  not  become  a  corporation  of  another  State  in  which  it 
has  filed  a  copy  of  its  charter  and  thereby  become  a  domestic 
corporation  as  to  that  State,  if  originally  created  in  another 
State.    Southern  Ry.  Co.  v.  AUison,  190  U.  S.  326. 

An  action  of  interpleader  caimot  be  removed  to  a  Federal 
court  on  the  ground  of  diversity  of  citizenship  where  most  of 
the  different  claimants,  who  are  defendants,  are  all  citizens  of 
the  same  State.     Republic  Fire  Ins.  Co.  v.  Keogh,  23  Hun,  644. 

Intervention  after  removal. — ^The  court  having  once  properly 
acquired  jurisdiction,  it  is  not  lost  by  the  intervention  of 
parties  who  are  citizens  of  the  same  State  as  the  plaintiff  or 
defendant,  as  the  case  may  be,  where  if  they  had  been  original 
parties,  the  court  would  have  been  without  jurisdiction. 
Lilienthal  v.  McCormick,  117  Fed.  89. 

Final  with  Circuit  Court  of  Appeals. — ^The  question  of  juris- 
diction on  the  ground  of  diversity  of  citizenship  is  final  with 
Circuit  Courts  of  Appeals  if  the  case  goes  to  the  Supreme  Court 
on  writ  of  error;  but  if  certiorari  is  allowed  this  question  may 
be  reviewed  by  the  Supreme  Court.  Cochran  v.  Montgomery 
County,  199  U.  S.  260. 

3.  Federal  question  as  ground  of  removal — A  Federal 
question  may  be  involved  in  a  suit  brought  to  enforce  some 
right  given  directly  by  the  Constitution  or  laws  of  the  United 
States,  or  to  protect  some  right  secured  by  such  Constitution, 
laws  or  a  treaty,  and  which  is  being  violated  through  the  in- 
strumentality of  a  State  statute.  Starin  v.  New  York,  115 
U.  S.  248;  Tennessee  v.  Dams,  100  U.  S.  257.  "It  is  Settled 
that  jurisdiction  does  not  arise  simply  because  an  averment  is 
made  as  to  the  existence  of  a  Constitutional  question,  if  it 
plaiiily  appears  that  such  averment  is  not  real  and  substantial, 
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but  is  without  color  of  merit."  Newburyport  Water  Co.  v. 
Newburyport,  193  U.  S.  561,  at  p.  576;  Underground  R.  Co.  v. 
New  York,  193  U.  S.  416;  Defiance  Water  Co.  v.  Defiance,  191 
U.  S.  184.  It  cannot  be  removed  because  in  the  progress  of  the 
litigation  it  may  become  necessary  to  give  a  construction  to 
the  Constitution  or  laws  of  the  United  States.  Gold  Washing 
Co.  V.  Keyes,  96  U.  S.  199.  If  a  Federal  question  is  involved 
the  Circuit  Court  has  jurisdiction  without  regard  to  the  citizen- 
ship of  the  parties.     Ex  parte  Lennon,  166  U.  S.  548. 

A  suit  arising  under  the  United  States  Homestead  Laws  pre- 
sents a  Federal  question  under  the  removal  laws.  McCune  v. 
Essig,  199  U.  S.  382. 

An  action  against  a  corporation  organized  under  the  laws  of 
the  United  States  raises  a  Federal  question.  Pacific  R.  R. 
Removal  Cases,  115  U.  S.  1. 

National  banks. — For  the  purposes  of  jurisdiction  of  the 
Federal  courts  a  national  bank  is  deemed  a  citizen  of  the  State 
in  which  it  is  located.  Act  of  Aug.  13,  1888,  c.  866,  §  4.  Under 
previous  acts  jurisdiction  was  given  to  the  Federal  courts  in 
all  cases  where  a  national  bank  was  a  party,  but  under  the 
-present  statute  there  must  be  the  requisite  diversity  of  citizen- 
ship as  in  actions  in  which  other  corporations  are  parties,  and. 
.  the  fact  that  such  banks  are  organized  under  Federal  laws  does 
not  confer  jurisdiction  upon  the  United  States  courts. 

The  Federal  question  must  appear  by  the  complaint. — Minne- 
sota V.  Northern  Securities  Co.,  194  U.  S.  48,  Or  the  plaintiff's 
statement  of  his  own  claim.  Tennessee  v.  Union  &  Planters' 
Bk..,  152  U.  S.  454.  It  is  not  sufficient  that  it  be  set  up  in  the 
answer  or  in  a  reply  by  the  plaintiff  to  an  affirmative  defense. 
Houston  &  T.  C.  R.  Co.  v.  Texas,  177  U.  S.  66,  and  cases 
cited.  If  the  Federal  question  is  raised  by  the  answer  the  case 
may  be  reviewed  by  writ  of  error  from  the  United  States  Su- 
preme Court  to  the  State  court,  after  the  case  has  gone  to  judg- 
ment. Id.  It  had  previously  been  held  that  a  Federal  question 
might  be  raised  by  the  answer  or  petition  for  removal,  under 
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the  old  act  of  Congress.  Metcalf  v.  Watertown,  128  U.  S.  586. 
But  under  the  Act  of  Aug.  13,  1888,  c.  866;  25  Stat,  at  Large, 
434;  it  is  held  that  the  Federal  question  must  appear  by  the 
complaint  to  warrant  a  removal.  Tennessee  v.  Union  & 
Planters'  Bk.,  152  U.  S.  454;  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  48. 

4.  Local  prejudice. — A  case  can  be  removed  for  local 
prejudice  only  when  it  could  have  been  originally  begun  in  the 
Federal  court,  and  thus  in  an  action  by  a  citizen  of  the  State 
where  brought  against  another  citizen  of  the  same  State,  who 
is  a  necessary  party,  and  a  citizen  of  another  State,  the  non- 
resident defendant  cannot  remove  the  case  to  the  Federal 
court  (when  the  controversy  is  not  separable).  Cochran  v. 
Montgomery  County,  199  U.  S.  260. 

6.  Amonnt  in  controversy.— r/ie  claim  made  in  good  faith 
in  the  complaint,  determines  the  amount  in  controversy,  in  an 
action  for  a  sum  of  money  only,  for  the  purpose  of  deciding 
the  question  of  jurisdiction,  and  the  court  does  not  lose  juris- 
diction by  reason  of  the  fact  that  a  sum  less  than  $2,000  is 
recovered,  if  it  becomes  necessary  to  take  testimony  to  discover 
the  amount  due.  Lilienthal  v.  McCormack,  117  Fed.  89. 
Although  the  specific  suit  may  involve  less  than  $2,000  if  the 
controversy  involves  the  enforcement  of  statutory  penalties 
greatly  exceeding  that  sum,  as  well  as  the  right  to  carry  on 
interstate  commerce,  a  Federal  court  has  jurisdiction  so  far  as 
the  amount  involved  is  concerned.  McNeill  v.  Southern  Ry. 
Co.,  202  U.  S.  543.  If  no  complaint  has  been  served  in  the 
court  below  and  the  summons  does  not  specify  the  sum  for 
which  the  action  is  brought  the  petition  for  removal  may  be 
made  where  it  first  appears  (by  affidavit  on  a  motion  in  this 
case)  that  the  jurisdictional  amount  is  involved.  Remington. 
V.  Central  Pac.  R.  Co.,  198  U.  S.  95.  In  an  equity  case  the  bill, 
a  cross  bill,  and  the  answer  may  all  be  considered  in  determining 
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whether  or  not  the  jurisdictional  amount  is  involved.  Kirby 
V.  Am.  Soda  Fountain  Co.,  194  U.  S.  141,  and  cases  cited. 

//  several  plaintiffs  join  together  so  as  to  make  up  the  amount 
of  $2,000,  the  test  is  whether  they  claim  that  sum  under  one 
common  right,  the  adverse  party  having  no  interest  in  its 
apportionment  or  distribution  among  them,  or  claim  under 
separate  and  distinct  rights  each  of  which  is  contested  by  the 
adverse  party.  Gibson  v.  Shufeldt,  122  U.  S.  27.  The  general 
principle  in  such  a  case  is  that  if  several  persons  are  joined  and 
have  an  undivided  interest  although  separable,  as  between 
themselves,  the  amount  of  their  joint  claims  wiU  be  the  test  of 
jurisdiction;  but  where  their  interests  are  distinct  and  they  are 
joined  for  the  sake  of  convenience  only,  and  because  they  form 
a  class  of  parties  whose  rights  or  liabiUties  arose  out  of  the 
same  transaction,  or  because  of  a  relation  to  a  common  fund 
or  mass  of  property,  sought  to  be  administered,  such  distinct 
interests  or  habilities  cannot  be  aggregated  together  for  the 
purpose  of  giving  the  Federal  court  jurisdiction,  but  each  must 
stand  or  fall  by  itself  alone.  Clay  v.  Field,  138  U.  S.  464, 
at  p.  479;  Holt  v.  Bergevin,  60  Fed.  1. 

Motion  to  dismiss  by  plaintiff. — The  jurisdictional  amount 
appearing,  the  case  cannot  be  dismissed  on  plaintiff's  own 
motion  where  by  reason  of  a  cross  bill  subsequently  filed  the 
sum  of  $2,000  is  no  longer  in  dispute.  Kirby  v.  Am.  Soda 
Fountain  Co.,  194  U.  S.  141. 

6.  Separable  controversy — If  the  ground  of  removal  is 
diversity  of  citizenship,  the  application  can  be  made  by  one 
or  more  of  several  defendants,  if  th^  case  is  what  is  known  as  a 
separable  controversy.  The  same  is  true  of  a  case  removed 
because  of  local  prejudice.  But  if  the  ground  of  removal  is 
that  a  Federal  question  is  involved,  it  seems  that  the  apphca- 
tion  for  the  removal  must  be  made  by  all  the  defendants,  if 
more  than  one.  Act  of  Aug.  13, 1888,  c.  866,  §  1;  1  C/.  /S.  Comp. 
Stat.  509.     To  entitle  a  party  to  removal  under  the  separable 
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controversy  clause  of  the  statute  "  there  must  exist  in  the  suit 
a  separate  and  distinct  cause  of  action  in  respect  to  which  all 
the  necessary  parties  on  one  side  are  citizens  of  different  States 
from  those  on  the  other."  Hyde  v.  Rvhle,  104  U.  S.  409, 
cited  with  approval  in  Oeer  v.  Mathieson  Alkali  Works,  190 
U.  S.  428.  The  case  must  be  one  capable  of  separation  into 
parts,  so  that,  in  one  of  the  parts,  a  controversy  will  be  pre- 
sented with  citizens  of  one  or  more  States  on  one  side,  and 
citizens  of  other  States  on  the  other,  which  can  be  fully  deter- 
mined without  the  presence  of  any  other  parties  to  the  suit  as 
it  has  been  begun.  Fraser  v.  Jennison,  106  U.  S.  191.  An 
action  against  two  corporations  and  the  directors  of  one,  by  the 
stockholders  of  one  of  the  corporations,  to  set  aside  transfers 
of  property  from  one  corporation  to  the  other,  on  the  ground 
that  there  was  fraud  as  to  the  plaintiffs,  and  demanding  that 
the  directors  be  compelled  to  account  as  agents  and  trustees  of 
one  of  the  companies  for  all  of  their  acts  and  that  they  be  ad- 
judged and  required  to  make  good  and  pay  to  one  of  the  de- 
fendant corporations  and  to  the  plaintiffs,  all  damage  caused 
by  their  wrongful  conduct,  is  a  separable  controversy  as  be- 
tween the  corporations  and  the  directors,  and  may  be  removed 
to  the  Federal  court  on  petition  of  the  corporation  defendants, 
even  though  the  individual  defendants  are  citizens  of  the  same 
State  as  are  the  plaintiffs.  Geer  v.  Mathieson  Alkali  Works, 
190  U.  S.  428. 

"An  action  of  tort  which  might  have  been  brought  against 
many  persons,  or  against  any  one  or  more  of  them,  and  which 
is  brought  in  a  State  court,  against  all  jointly,  contains  no  sep- 
arate controversy  which  will  authorize  its  removal  by  some  of 
the  defendants,  into  the  Circuit  Court  of  the  United  States, 
even  if  they  file  separate  answers  and  set  up  different  de- 
fenses from  the  othpr  defendants,  and  allege  that  they  are  not 
jointly  hable  with  them,  and  that  their  own  controversy 
with  the  plaintiff  is  a  separate  one;  for  as  this  court  has  often 
saadj  ''a  defendant  has  no  right  to  say  that  an  action  shall  be 
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several  which  the  plaintiff  seeks  to  make  joint.  A  separate  de- 
fense may  defeat  a  joint  recovery,  but  it  cannot  deprive  a 
plaintiff  of  his  right  to  prosecute  his  suit  to  final  decision  in  his 
own  way.  The  cause  of  action  is  the  subject-matter  of  the  con- 
troversy, and  that  is,  for  the  purposes  of  the  suit,  whatever 
the  plaintiff  declares  it  to  be  in  his  pleadings.'  "  Powers  v. 
Chesapeake  &  0.  R.  Co.,  169  U.  S.  92;  approved  in  Southern 
Ry.  Co.  V.  Carson,  194  U.  S.  136.  Jt  several  joint  tort  feasors 
are  sued  in  one  action,  the  controversy  is  not  separable  for  the 
purpose  of  removal,  by  one  of  the  defendants.  Fox  v.  Mackay, 
60  Fed.  4;  Pirie  v.  Tvedt,  115  U.  S.  41.  And  whether  or  not 
it  is  a  separable  cause  of  action  must  be  determined  from  the 
complaint.  Railroad  Co.  v.  Ide,  114  U.  S.  52;  Pirie  v.  Tvedt, 
115  U.  S.  41. 

7.  A  condemnation  proceeding  under  the  power  of  eminent 
domain  may  be  removed  to  a  Federal  court  if  there  is  the  proper 
diversity  of  citizenship.  Madisonville  Traction  Co.  v.  St. 
Bernard  Mining  Co.,  196  U.  S.  239.  Nor  can  this  be  prevented 
by  a  State  statute.    Id. 

8.  When  application  made — The  petition  must  be  filed 
before  the  time  of  the  defendant  has  expired  to  file  any  kind 
of  a  plea  or  answer,  whether  in  matter  of  law,  by  demurrer,  or 
in  a  matter  of  fact,  either  by  dilatory  plea  to  the  jurisdiction 
of  the  court,  or  in  suspension  or  abatement  of  the  particular 
suit,  or  by  plea  in  bar  of  the  whole  right  of  action.  Goldey  v. 
Morning  News  Assn.,  156  U.  S.  518,  at  p.  524. 

A  stipidation  by  the  plaintiff's  attorney  extending  the  time  to 
answer,  without  entering  an  order  thereon,  extends  the  time 
to  file  a  petition  for  removal  to  the  Federal  court.  Groton 
Bridge  &  Mfg.  Co.  v.  American  Bridge  Co.,  137  Fed.  284. 

//  the  plaintiff  fraudulently  joins  defendants  who  are  citizens 
of  the  same  State  as  himself  to  prevent  removal  of  a  case  to 
the  United  States  .court,  the  case  may  properly  be  removed; 
and  when  upon  the  trial  the  plaintiff  discontinues  as  to  the 
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defendants  who  have  been  fraudulently  joined,  the  motion 
may  be  renewed  even  though  a  former  motion  to  remove  has 
been  denied.  Kansas  City  S.  B.  R.  Co.  v.  Herman,  187  U.  S. 
63,  and  cases  there  cited.  But,  if  the  plaintiff,  upon  the  trial, 
insists  upon  recovering  as  against  defendants  whom,  it  is  alleged, 
the  plaintiff  has  fraudulently  joined,  and  the  court  decides  in 
favor  of  those  defendants  on  the  merits,  a  second  motion  for 
removal  should  not  be  granted.  Id.  In  such  a  case  it  is  neces- 
sary for  the  moving  party  to  prove  his  averments  of  fraud  in 
joining  defendants  for  the  purpose  of  preventing  the  removal. 
Id. 

After  an  amendment  of  the  plaintiff's  pleading  which  has  the 
effect  of  making  a  case  removable  which  was  not  removable 
under  the  original  pleading,  the  defendant  may  properly  file 
a  petition  for  removal,  if  he  moves  promptly  after  the  case 
thus  becomes  a  removable  one.  Powers  v.  Chesapeake  &  0. 
R.  Co.,  169  U.  S.  92. 

9.  By  whom  application  made. — All  the  defendants  are 
required  to  join  in  a  petition  for  removal  purely  on  the  ground 
of  diversity  of  citizenship  or  that  a  Federal  question  is  involved. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Martin,  178  U.  S.  245;  Gableman 
v.  Peoria,  D.  &  E.  R.  Co.,  179  U.  S.  335;  Cochran  v.  Mont- 
gomery County,  199  U.  S.  260.  If  there  is  a  separable  contro- 
versy, or  the  removal  is  asked  because  of  local  prejudice,  all 
the  defendants  need  not  join.  Cochran  v.  Montgomery  County, 
199  U.  S.  260. 

An  application  to  remove  a  cause  because  a  Federal  question 
is  involved  may  be  made  by  the  defendant,  irrespective  of 
the  citizenship  of  the  parties,  or  the  residence  of  the  defendant. 
But  if  the  apphcation  to  remove  is  made  because  of  diversity 
of  citizenship,  or  of  local  prejudice,  the  defendant  who  makes 
the  apphcation  must  be  a  nonresident  of  the  State^in  which 
the  action  is  brought.  Act  of  Aug.  13,  1888,  c.  866,  §  1 ;  1 
U.  S.  Comp.  Stat.  509. 
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10.  The  practice  in  removing  a  cause  from  a  State  to  a 
Federal  court  is  to  jile  a  petition  and  bond  in  the  State  court. 
The  bond  should  be  'approved  by  a  judge  of  the  State  court, 
although  this  is  not  absolutely  essential.  It  is  not  necessary, 
nor  is  it  the  usual  practice,  to  enter  an  order  of  removal.  The 
fiUng  of  the  petition  and  bond  in  itself  causes  the  removal  and 
thereafter  the  State  court  has  no  jurisdiction  over  the  case. 
If  the  plaintiff  wishes  to  remand  the  case,  he  must  make  his 
motion  in  the  Federal  court.  From  the  moment  the  petition 
is  filed,  and  the  bond  is  approved,  the  entire  case  is  suspended 
and  the  suspension  includes  the  time  which  the  defendant 
has  to  answer  the  complaint.  This  time  does  not  begin  to  run 
again  until  certified  copies  of  the  petition  and  bond  are  filed 
in  the  Federal  court,  so  that  if  the  defendant  still  has  ten  days 
in  which  to  answer  when  the  petition  is  filed  and  the  bond  is 
approved,  he  stiU  has  the  same  length  of  time  to  answer  after 
the  certified  copies  are  filed  in  the  Federal  court.  The 
party  causing  the  removal  is  not  required  to  file  the  certified 
copies  in  the  Federal  court  until  the  first  day  of  the  next  term 
of  the  court  succeeding  the  day  of  removal.  The  defendant 
is  not  required  to  file  the  papers  until  that  time.  In  the  South- 
ern District  of  New  York  there  are  only  two  terms  in  the  Circuit 
Court,  one  beginning  the  first  Monday  in  April,  and  the  other 
the  first  Monday  of  October;  therefore  if  a  defendant  removes 
a  cause  at  any  time  after  the  beginning  of  the  April  term,  he  is 
not  required  to  file  the  papers  until  the  first  day  of  the  October 
term.  The  plaintiff,  however,  may  at  any  time  secure  a  certified 
copy  of  the  papers  and  himself  file  them.  As  the  time,  to 
answer  does  not  begin  to  run  until  the  papers  are  filed,  if  the 
defendant  does  not  file  them  until  just  before  the  beginning  of 
the  October  term,  he  has  all  that  time  in  which  to  answer, 
unless  in  the  meantime  the  plaintiff  files  such  papers,  in  which 
event  the  time  may  be  thus  shortened.  ,  It  seems  that  there  is 
no  requirtment  making  it  necessary  for  a  defendant  who  has 
removed  a  cause  to  give  notice  to  the  plaintiff  of  such  removal, 
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although  it  is  the  usual  practice  to  do  so.  Nor  is  there  any 
requirement  that  the  plaintiff  shall  give  notice  to  the  defendant 
that  he  has  filed  copies  of  the  papers  in  the  event  that  the  de- 
fendant fails  to  file  them.  However,  failure  to  give  notice 
would,  of  course,  be  very  good  ground  for  opening  a  default, 
and  therefore  the  usual  practice  is  to  give  notice. 

The  case  is  deemed  removed  upon  the  presentation  and  fihng 
of  a  proper  petition  and  a  bond  in  the  State  court,  even  though 
that  court  makes  an  order  refusing  the  appUcation  for  a  re- 
moval.   Marshall  v.  Holmes,  141  U.  S.  589. 

The  presentation  of  the  petition  to  a  judge  at  chambers  and 
the  filing  of  it  in  the  State  court  satisfy  the  statute.  Reming- 
ton V.  Central  Pac.  R.  Co.,  198  U.  S.  95;  Groton  Bridge  &  Mfg. 
Co.  V.  Am.  Bridge  Co.,  137  Fed.  284. 

Irregvlarities  except  jurisdictional  facts  may  be  waived. — The 
jurisdictional  facts  that  the  action  involves  a  Federal  question, 
or  that  there  is  a  diversity  of  citizenship,  and  that  the  sum  of 
$2,000  is  involved  appearing,  all  irregularities  in  the  matter  of 
procedure  may  be  waived.  Ayers  v.  Watson,  113  U.  S.  594, 
598;  Powers  v.  Chesapeake  &  0.  Ry.  Co.,  169  U.  S.  92,  at  p.  98. 

A  general  appearance  by  the  defendant  does  not  waive  his  right 
to  remove.  Atlanta,  K.  &  N.  Ry.  Co.  v.  Southern  Ry.  Co.,  131 
Fed.  657;  Groton  Bridge  &  Mfg.  Co.  v.  Am.  Bridge  Co.,  137 
Fed.  284,  and  cases  cited  at  p.  299.  But  if  the  defendant 
wishes  to  take  advantage  of  a  defective  service  of  process  he 
should  appear  specially. 

It  seems  that  the  petition  need  not  be  verified  except  in  cases  of 
removal  for  local  prejudice,  denial  of  civil  rights  and  in  prosecu- 
tions against  revenue  offi.cers.  Groton  Bridge  &  Mfg.  Co.  v. 
Am.  Bridge  Co.,  137  Fed.  284.  But  the  usual  practice  is  to 
verify  all  petitions. 

No  notice  to  the  other  party  is  required  in  removal  cases. 
Groton  Bridge  &  Mfg.  Co.  v.  Am.  Bridge  Co.,  137  Fed.  284. 

Amendments  may  be  allowed  of  the  removal  papers  in  the 
Federal  court  before  any  action  therein  on  the  merits.    Kinney 
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V.  Columbia  Savings  &  L.  Assn.,  191  U.  S.  78  (amendment  to 
petition  showing  citizenship  of  plaintiff). 

"Citizenship"  not  "residence." — The  allegation  must  be  of 
diversity  of  "citizenship"  not  "residence."  Home  v.  George  H. 
Hammond  Co.,  155  U.  S.-393;  Stuart  v.  City  of  Easton,  156 
U.  S.  46,  and  cases  cited. 

11.  The  bond  should  be  presented  to  a  judge  of  the  State 
court  and  an  approval  thereof  secured  as  to  the  sufficiency  of 
the  surety.  Groton  Bridge  &  Mfg.  Co.  v.  Am.  Bridge  Co.,  137 
Fed.  284.  But  should  the  judge  arbitrarily  refuse  to  approve 
the  bond  the  case  would  still  be  removed.  Id.  The  petitioner 
need  not  sign  the  bond  although  the  usual  practice  is  to  have 
him  do  so.  Groton  Bridge  &  Mfg.  Co.  v.  Am.  Bridge  Co.,  137 
Fed.  284;  Stevens  v.  Richardson,  9  Fed.  191.  The  bond  may 
be  in  a  penal  sum  ($500)  if  otherwise  proper,  even  though  the 
statute  does  not  specify  any  sum.  Groton  Bridge  &  Mfg.  Co. 
V.  Am.  Bridge  Co.,  137  Fed.  284;  Commonwealth  of  Kentucky  v. 
Louisville  Bridge  Co.,  42  Fed.  241. 

Defects  in  the  bond  may  be  cured  by  amendment.  Overman 
Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  577. 

Approval  of  a  bond  by  a  judge  of  the  New  York  Supreme 
Court  in  Kings  County  and  filing  thereof  in  Tompkins  County, 
where  the  suit  was  brought,  was  held  proper.  Groton  Bridge 
&  Mfg.  Co.  V.  Am.  Bridge  Co.,  137  Fed.  284. 

1 3 .  Attachment  in  State  court. — If  property  has  been  seized 
under  an  attachment  in  the  State  court  and  the  summons  has 
not  been  served  personally  on  a  nonresident  defendant  in  the 
State  where  the  action  is  brought  the  action  will  be  sustained 
after  removal  by  the  defendant  under  a  special  limited  appear- 
ance to  the  extent  of  the  property  attached,  but  a  personal 
judgment  cannot  be  rendered  against  the  defendant.  Clark 
V.  Wells, ^  203  U.  S.  164;  modifying  and  aff'g  136  Fed.  462. 

1  The  above  case  settles  a  point  as  to  which  there  has  been  much  con- 
troversy. The  trend  of  the  judicial  opinion  in  the  lower  Federal  courts 
is  certainly  contrary  to  the  doctrine  announced  in  Clark  v.  WeUs,  cited 
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13.  Service  of  summons  on  foreign  corporation Serv- 
ice of  a  summons  on  a  director  of  a  foreign  corporation  casually 
in  the  State  when  such  corporation  does  no  business  in  that 
State,  is  not  recognized  as  valid  service  in  the  Federal  courts 
and  a  case  depending  upon  such  service  may  be  dismissed  after 
removal  to  the  United  States  court.  Remington  v.  Central  Pac. 
R.  Co.,  198  U.  S.  95.  The  removal  of  a  cause  into  a  Federal 
court  by  a  defendant  does  not  preclude  him  from  afterwards 
moving  to  set  aside  the  service  of  the  summons.     Conley  v. 

above.  It  seems  still  the  rule,  in  the  Federal  courts,  that  in  actions 
brought  originally  therein,  jurisdiction  cannot  be  acquired  by  attachment 
proceedings,  even  to  the  extent  of  the  property  attached,  until  there  is 
first  a  personal  service  of  the  summons  on  the  defendant  within  the  territorial 
jurisdiction  of  the  court  in  which  the  attachment  is  issued.  But  by  the 
doctrine  announced  above,  if  the  attachment  is  levied  in  the  State  court 
before  removal,  the  Federal  court  will  retain  the  jurisdiction  thus  acquired. 
This  case  was  against  a,  natural  person,  not  a  corporation.  It  is  yet  to  be 
determined  whether  an  attachment  against  a  foreign  corporation  not  doing 
business  in  the  State  where  levied,  will  be  sustained,  on  removal  of  the 
cause  to  the  Federal  court.  It  has  frequently  been  determined,  in  cases 
cited  elsewhere  in  this  chapter,  that  jurisdiction  cannot  be  acquired  over 
a  foreign  corporation  not  doing  business  in  the  State  where  the  action  is 
brought,  by  service  on  an  officer  thereof,  even  within  the  State,  pursuant  to 
a  State  statute,  and  that  upon  removal  of  such  a  case  to  the  Federal  court 
jurisdiction  thus  acquired  would  not  be  sustained.  However,  service  on  a 
natural  person,  who  is  a  nonresident,  and  is  temporarily  within  the  State, 
is,  of  course,  good,  even  though  he  does  not  do  business  therein.  The 
reason  on  which  the  distinction  is  founded  is  well  recognized.  But  it  does 
not  seem  to  have  been  decided,  at  least  by  the  Supreme  Court,  that  an  at- 
tachment against  a  foreign  corporation,  to  the  extent  of  the  property  at- 
tached, when  levied  before  removal  from  the  State  court,  will  not  be  sus- 
tained by  the  Federal  court.  It  is  true  it  has  been  held  that  when  the 
foreign  corporation  is  not  doing  business  in  the  State  where  the  action  is 
brought  no  jurisdiction  can  be  acquired  over  it.  It  is  just  as  true  that 
where  a  natural  person  who  is  a  defendant  is  not  served  with  process  in  the 
State,  no  jurisdiction  can  be  acquired  over  him.  It  would  seem  that  if  the 
doctrine  of  Clark  v.  Wells  is  to  be  carried  to  its  logical  conclusion,  and 
unless  a  rule  is  to  be  adopted  more  favorable  to  nonresident  corporations 
than  that  thus  estabUshed  as  to  nonresident  natural  persons,  attachments 
in  State  courts  against  such  corporations  must  be  sustained,  upon  removal, 
to  the  extent  of  the  property  attached,  although  jurisdiction  cannot  be 
acquired  to  render  a  general  judgment  against  the  corporation. 
YOL.  11—59 
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Mathieson  Alkali  Wks.,  190  U.  S.  406;  aff'g  110  Fed.  730; 
which  was  a  case  from  New  York  in  which  the  provisions  of 
the  Code  of  Civil  Procedure  as  to  acquiring  jurisdiction  over 
foreign  corporations  not  doing  business  in  the  State  were  dis- 
cussed and  the  service  of  summons  against  such  a  corporation 
was  set  aside.  While  a  suit  must  be  actually  pending  in  a 
State  court  before  it  can  be  removed  to  a  Federal  court  its 
removal  is  not  an  admission  that  it  was  rightfully  pending  in 
the  State  court.  Goldey  v.  Morning  News,  156  U.  S.  518; 
Wabash  Western  Railway  v.  Brow,  164  U.  S.  271. 

14.  If  the  State  court  refuses  to  recognize  an  order 
by  the  United  States  court  removing  a  cause  from  the 
State  court  to  the  Federal  tribunal,  the  only  remedy  which  the 
defendant  has,  is  to  proceed  in  the  State  court,  raise  the  ques- 
tion as  to  the  error  in  refusing  to  remove  the  case,  and  after 
judgment  in  the  highest  court,  to  sue  out  a  writ  of  error  from 
the  Supreme  Court  to  the  court  of  last  resort,  in  said  State, 
and  if  the  motion  to  remove  has  been  wrongfully  denied,  the 
proceedings  on  the  part  of  the  State  court  will  be  annulled. 
Southern  Ry.  Co.  v.  Allison,  326  U.  S.  326.  If  the  Supreme 
Court  holds  that  a  case  was  not  removable  from  a  State  to  a 
United  States  court,  deeming  that  a  Federal  question  was  not 
involved,  it  will  not  pass  upon  the  merits  of  an  alleged  Federal 
question  in  the  case,  by  writ  of  error  to  the  court  of  last  resort 
of  the  State.  Kentucky  v.  Powers,  201  U.  S.  1.  If  upon  the 
face  of  the  record  the  suit  does  not  appear  to  be  a  removable 
one  the  State  court  is  not  bound  to  surrender  jurisdiction,  but 
may  proceed  as  if  no  application  for  a  removal  had  been  made. 
Madisonville  Traction  Co.  v.  St.  Bernard  Mining  Co.,  196  U.  S. 
239.  If  the  suit  is  within  the  terms  of  the  removal  statute, 
then,  upon  the  filing  in  due  time  of  a  petition  of  removal  with 
a  sufficient  bond,  the  case  is,  in  law,  removed  and  the  State 
court  loses  jurisdiction  to  proceed;  and  while  the  Federal  court 
cannot  enjoin  the  State  court,  it  may  in  a  proceeding  ancillary 
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in  its  nature,  restrain  a  party  from  proceeding  further  in  the 
State  court  in  the  cause  which  has  been  thus  removed.  Madi- 
sonville  Traction  Co.  v.  St.  Bernard  Mining  Co.,  196  U.  S.  239. 
If  a  petition  for  a  removal  is  denied  by  a  State  court  which 
retains  jurisdiction  and  awards  a  judgment  therein  a  Federal 
question  is  raised  which  permits  a  review  in  the  United  States 
Supreme  Court  by  writ  of  error  from  the  judgment  of  the 
State  court.  Oakley  v.  Goodnow,  118  U.  S.  43.  If  the  clerk 
of  the  State  court  refuses  to  certify  the  record  to  the  Federal 
court  a  return  may  be  compelled  by  certiorari  and  the  refusal 
of  the  clerk  is  also  a  misdemeanor.  Act  of  March  3,  1875, 
c.  137.  §  7. 


Form  No.  1035. 

Petition  for  Removal  of  Cause  From  State  to  Federal  Court  on  the 
Ground  of  Diversity  of  Citizenship. 

[Title  of  action  in  State  court.] 
To  the  Supreme  Court  of  the  State  of  New  York  in  and  for  the 
Coimty  of  New  York: 

The  petition  of  A.  B.,  the  defendant  in  the  above-entitled 
action,  respectfully  shows  to  this  Honorable  Court: 

First.  That  your  petitioner  is  a  defendant  in  the  above- 
entitled  action. 

Second.  That  said  action  has  been  commenced  against  him 
in  said  court  by  said  plaintiff  and  that  said  action  is  of  a  civil 
nature. 

Third.  That  the  matter  in  dispute  in  this  action  exceeds  the 
sum  of  $2,000,  exclusive  of  interest  and  costs. 

Fourth;  That, the  controversy  in  this  action  and  every  issue 
of  fact  or  law  therein  is  wholly  between  citizens  of  different 
States,  and  can  be  fully  determined  as  between  them;  that 
the  plaintiff,  C.  D.,  is  now  and  was  at  the  time  of  the  filing  of 
the  complaint  in  this  action  a  citizen  of  and  a  resident  of  the 

State  of ,  and  the  defendant,  A.  B.,  is  now  and  was 

at  the  time  of  the  commencement  of  this  action,  a  citizen  of 
and  resident  of  the  State  of 

Fifth.  That  the  time  of  your  petitioner  as  defendant  in  this 
action,  to  answer  or  plead  to  the  complaint  in  said  action,  has 
not  yet  expired,  and  will  not  so  expire  until  the day 
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of  — ,  19 — ,  and  your  petitioner  has  not  yet  filed  any 

answer  thereto  or  in  any  way  appeared  in  said  action. 

Sixth.  Your  petitioner  herewith  presents  a  good  and  suffi- 
cient bond  as  provided  by  the  statute  in  such  cases,  that  he 
will  on  or  before  the  first  day  of  the  next  ensuing  session  of  the 
United  States  Circuit  Court  for  the  Southern  District  of  New 
York  file  therein  a  transcript  of  the  record  of  this  action  and 
for  the  payment  of  all  costs  which  may  be  awarded  by  the  said 
court,  if  the  said  Circuit  Court  shall  hold  that  this  suit  was 
wrongfully  and  improperly  removed  thereto. 

Wherefore  your  petitioner  prays  that  this  court  proceed  no 
further  herein  unless  it  shall  be  to  make  an  order  for  removal  as 
required  by  law  and  to  accept  the  bonds  presented  herewith 
and  direct  a  transcript  of  the  record  herein  to  be  made  for  said 
court  as  provided  by  law  and  as  in  duty  boimd  and  your  peti- 
tioner will  ever  pray. 

[Verification  as  in  form  for  a  pleading.] 


Form  No.  1036. 

Petition  for  Removal  Where  the  Action  is  Brought  by  a  Citizen 
Against  an  Alien. 

In  place  of  paragraph  Fourth  in  Form  No.  1035  insert  the 
following: 

That  at  the  time  said  suit  was  begun  and  at  the  present  time 

the  plaintiff  is  a  citizen  and  resident  of  the  State  of 

and  the  defendant  is  an  alien  and  subject  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  and  said  defendant  is  now 
a  resident  in  the  County  of and  State  of . 


Form  No.  1037. 

Petition  for  Removal  Where  the  Controversy  is  Separable. 

[Title  as  in  State  court  action.] 
To  the  Supreme  Court  of  the  State  of  New  York,  in  and  for 
the  County  of  New  York: 

The  petition  of  C.  D.,  one  of  the  above-named  defendants, 
shows  as  follows: 

First.  Your  petitioner  is  one  of  the  defendants  in  the  above- 
entitled  action  which  is  of  a  civil  nature  and  the  matter  or 
amount  in  dispute  in  this  case  exceeds  the  sum  or  value  of 
$2,000,  exclusive  of  interest  and  costs. 

Second.  That  the  controversy  herein  is  between  citizens  of 
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this  State  and  of  a  foreign  State;  that  the  plaintiff  was  at  the 
time  of  the  commencement  of  this  action  and  still  is  a  citizen 

of  the  State  of ,  residing  in  the  County  of 

in  said  State,  and  that  your  petitioner,  A.  B.,  was  at  the  time 

of  the  commencement  of  this  action  and  for  years 

last  past  has  been  a  citizen  and  resident  of  the  State  of 

residing  in  the  City  of ,  County  of ,  in  said 

State,  and  your  petitioner  desires  to  remove  this  suit  from  this 
court  into  the  United  States  Circuit  Court  in  and  for  the 
Southern  District  of  New  York. 

Third.  Your  petitioner  further  shows  that  the  causes  of 
action  set  forth  in  the  complaint  herein  against  this  defendant 
and  E.  F.  are  separable  and  said  action  may  be  tried  against 
this  defendant  alone  without  prejudice  to  any  other  party  to 
the  action  for  the  following  reasons:  [Here  state  the  reasons 
which  make  the  action  separable.] 

Fourth.  That  your  petitioner  has  not  yet  filed  his  answer 
in  said  action,  but  that  as  to  your  petitioner  said  action  is  now 
pending  and  has  not  been  tried  and  the  time  of  your  petitioner 
to  appear  or  plead  in  said  action  does  not  expire  until  the 
day    of   ,    19 — .     [Continue   as   in   Form 


No.  1035  beginning  at  Paragraph  6. 


Form  No.  1038. 

Petition  for  Removal  Where  a  Federal  ftuestion  is  Involved. 

Insert  in  place  of  paragraph  Fourth  in  Form  No.  1035  the 
following:  That  the  controversy  herein  arises  under  the  Con- 
stitution and  laws  of  the  United  States  in  the  following  manner, 
etc.,  as  appears  by  the  complaint  of  the  plaintiff  herein,  a  copy 
of  which  is  hereimto  annexed  and  made  a  part  of  this  applica- 
tion. 


Form  No.  1039. 

Order  of  Removal  Made  by  State  Court. 
[Title.]  _      • 

This  cause  coming  on  to  be  heard  upon  the  application  of  the 
defendant  herein  for  an  order  transferring  the  same  to  the 
United  States  Circuit  Court  for  the  Southern  District  of  New 
York,  and  it  appearing  to  the  court  that  the  defendant  has 
filed  his  petition  for  such  removal  in  due  form  of  law,  that 
the  defendant  has  filed  his  bond  as  provided  by  law,  and  it 
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appearing  to  the  court  that  this  is  a  proper  case  for  removal 
to  said  Circuit  Court  on  the  ground  that  the  parties  hereto  are 
citizens  of  different  States  {or  on  the  ground  that  a  Federal 
question  is  involved  herein)  it  is  hereby 

Ordered,  That  this  cause  be  and  hereby  is  removed  to  the 
United  States  Circuit  Court  in  and  for  the  Southern  District  of 
New  York,  and  the  clerk  is  hereby  directed  to  make  up  the 
record  in  this  cause  for  transmission  thereto  forthwith. 

Enter,  etc. 


Form  No.  1040. 

Clerk's  Certificate  to  Transfer  the  Records. 

I,  A.  B.,  Clerk  of  the  Supreme  Court  of  the  State  of  New 
York,  in  and  for  the  County  of  New  York,  in  said  State,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct 
copy  of  the  order  of  said  court  transferring  the  cause  of  C.  D. 
V.  E.  F.  to  the  United  States  Circuit  Court  in  and  for  the 
Southern  District  of   New   York,  made  and  duly  entered  in 

my  office  on  the day  of ,  19 — ,  and  also  of 

the  petition  on  which  the  same  was  granted  (and  of  all  other 
papers  on  file  in  said  office  in  the  above-entitled  action  and  of 
the  whole  thereof). 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said  court  this day  6i , 

19—. 


Form  No.  1041. 

Petition  for  Removal  by  Certiorari  Action  Against  Revenue  Officer. 

In  the  Circuit  Court  of  the  United  States  for  the  Southern 

District  of  New  York. 

[Title  of  cause.] 

To  the  Honorable  Justices  of  the  Circuit  Court  of  the  United 
States  in  and  for  the  Southern  District  of  the  State  of  New 
York. 

The  petition  of  C.  D.,  the  above-named  defendant,  respect- 
fully shows  to  this  court: 

I.  That  before  the  commencement  of  the  suit,  above  named, 
and  at  all  the  times  hereinafter  mentioned,  the  said  C.  D.  was 
and  now  is  a  duly  appointed  and  qualified  collector  of  the 
internal  revenue  of  the  United  States  for  the revenue 
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district  of  the  State   of ,  under  and  by  authority 

of  the  United  States  internal  revenue  laws.  (//  marshal  or 
other  officers  are  joined  as  defendants,  recite  facts  accordingly.) 

That  heretofore  and  on  the  day  of ,  19  — , 

one  A.  B.  was  the  lessee  of  premises  known  as  No. 

Street,  in  the  City  of ,  County  and  State  of , 

and  was  owner  and  under  control  of  certain  property  therein 
contained,  to  wit:  certain  machinery,  books,  barrels,  tobacco, 
cigars,  etc.,  and  other  articles  and  things. 

II.  That  said  A.  B.  on  or  about  the day  of — 

19 — ,  a  tenant  thereof  and  while  in  the  occupancy  of  said 
premises,  and  in  the  ownership  of  and  control  of  said  personal 
property  as  aforesaid,  having  bonded  same  as  a  cigar  and  to- 
bacco manufactory,  then  and  there  committed  certain  violations 
against  said  internal  revenue  laws  of  the  United  States  in  the 
use  and  management  of  said  property,  to  wit:  said  A.  B.  then 
and  there  and  upon  said  premises  wrongfully,  unlawfully  and 
knowingly,  and  contrary  to  the  provisions  of  §§  3372,  3374, 
3397  and  3400  of  the  revised  statutes  of  the  United  States, 
removed  from  said  manufactory  without  proper  stamps  deny- 
ing the  tax  thereon,  tobacco  made  therein,  made  false  and 
fraudulent  entries  of  manufactures  and  sales  of  tobacco,  and 
committed  other  offenses  against  said  revenue  laws  of  the 
United  States. 

III.  That  heretofore  and  on  the day  of , 

19 — ,  your  petitioner  as  such  collector  together  with  E.  F.,  an 
internal  revenue  agent  of  the  United  States,  seized  said  per- 
sonal property  for  the  violations  aforesaid  of  said  laws,  and 

thereafter  and  on  the  day  of ,  19 — ,  said 

collector  delivered  the  same  into  the  custody  of  G.  H.,  a  duly 
appointed  and  qualified  United  States  marshal  who  holds 
same  by  virtue  of  such  delivery. 

IV.  That  heretofore  and  on  the day  of , 

19 — ^  the  suit  above  entitled  was  commenced  in  said  Supreme 
Court  of  the  State  of  New  York  by  said  A.  B.  against  your 

petitioner   for   $ damages  for  an  alleged  _  wrongful 

conversion  of  said  property  by  reason  of  the  seizure  and 
acts  hereinbefore  mentioned. 

V.  That  at  all  such  times  your  petitioner  was  acting  under 
color  of  his  office  and  by  authority  of  the  internal  revenue 
laws  aforesaid. 
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VI.  That  your  petitioner  has  been  served  with  process  in  said 
suit,  to  wit,  with  summons  and  complaint,  and  said  process  has 

been  served  as  aforesaid,  within  the District  of  New 

York ;  that  your  petitioner  has  not  yet  appeared  in  said  action 
and  that  time  to  appear  has  not  expired,  and  that  there  has  not 
yet  been  any  trial  or  final  hearing  of  said  suit. 

VII.  Your  petitioner  therefore  prays  that  in  pursuance  of  the 
statutes  of  the  United  States  in  such  case  made  and  provided, 
said  suit  so  commenced  in  said  Supreme  Court  of  the  State 
of  New  York  against  your  petitioner,  may  be  removed 
therefrom  into  this  honorable  court  for  trial  and  determina- 
tion, and  thereupon  proceed  as  a  cause  originally  commenced 
in  the  same,  and  that  a  writ  of  certiorari  in  this  behalf  for  the 
record  and  proceedings  heretofore  had  in  said  cause  in  said 
Supreme  Court  may  issue  from  this  honorable  court  to  the 
said  Supreme  Court  of  the  State  of  New  York  in  said  County 
of  New  York,  as  by  the  same  statute  is  provided. 

Southern  District  of  New  York:  ss. 

A.  B.,  being  duly  sworn,  makes  bath  and  says  that  the  mat- 
ters set  forth  in  the  foregoing  petition  are  true  in  substance 
and  in  fact. 

Sworn,  etc. 

Certificate  of  United  States  Attorney. 

I,  M.  N.,  an  attorney  and  counsellor  at  law  of  the  Supreme 
Court  of  the  State  of  New  York  and  Assistant  United  States 
Attorney  for  the  Southern  District  of  New  York,  do  hereby 
certify  that  as  counsel  for  the  petitioner  above  named,  I  have 
examined  the  proceeding  against  him  in  the  foregoing  petition 
above  mentioned  and  have  carefully  inquired  into  the  matters 
set  forth  in  said  petition,  and  that  I  believe  the  same  to  be 
true. 


Form  ]Vo.  1043. 

Order  for  Writ  of  Certiorari. 

In  the  matter  of  the  petition  of  A.  B.  for  writ  of  certiorari 
in  the  action  of  C.  D.  against  A.  B. 

Upon  motion  of  M.  N.,  Esq.,  assistant  United  States  At- 
torney, and  on  filing  the  petition  of  A.  B., 

Ordered,  That  a  writ  of  certiorari  issue  herein  to  the  Su- 
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preme  Court  of  the  State  of  New  York,  in  and  for  the  County 
of  New  York,  requiring  the  said  court  to  transmit  the  record 
and  proceedings  in  the  said  cause  of  C.  D.  against  A.  B.  to  this 
court  within  ten  days. 

Further  Ordered,  that  said  writ  be  served  by  delivering 
to  said  Supreme  Court  and  to  the  clerk  thereof,  each  a  certified 

copy  (and  that be  and  he  hereby  is  appointed  to  serve 

said  writ  of  certiorari;  X.  Y.,  the  marshal  of  this  district, 
being  a  party  to  this  proceeding). 


Form  No.  1043. 

"Writ  of  Certiorari. 

In  the  Circuit  Court  of  the  United  States  in  and  for  the 
-District  of  New  York. 


The  President  of  the  United  States  of  America  to  the  Su- 
preme Court  of  the  State  of  New  York  in  and  for  the  County 
of  New  York.     Greeting: 

Being  informed  that  there  is  now  pending  before  you  a  suit 
wherein  C.  D.  is  plaintiff  and  A.  B.  is  defendant,  which  said 
suit  is  brought  for  damages  alleged  to  have  been  suffered 
by  the  said  plaintiff  by  reason  of  an  alleged  wrongful  conver- 
sion of  certain  property  by  said  defendant,  the  said  alleged 
wrongful  conversion  occurring  while  said  defendant  was  in  dis- 
charge of  his  duties  as  an  officer  of  the  United  States,  under 
the  revenue  laws  of  the  United  States,  and  which  said  suit  has 
been  commenced  by  the  service  of  process,  to  wit:  summons 
and  complaint  upon  the  said  A.  B.;  and  said  suit  has  not 
yet  been  heard  and  determined. 

Therefore,  we  being  willing,  for  certain  reasons,  that  said  case 
and  the  records  and  proceedings  heretofore  had  therein,  should 
be  certified  by  said  Supreme  Court  and  removed  into  our 
Circuit  Court  of  the  United  States,  in  and  for  the  Southern 
District  of  New  York,  do  hereby  command  you  that  you 
send  without  delay  and  within  ten  days,  to  the  said  Circuit 
Court  as  aforesaid,  the  records  and  proceedings  in  said  case  so 
that  the  said  Circuit  Court  may  act  thereof  as  of  right  and 
according  to  law  ought  to  be  done. 

Witness,  the  Honorable  M.  W.  F.,  Chief  Justice  of  the  United 
States,  this ,  19  — . 
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Form  ]Vo.  1044. 

Petition  for  Removal  on  the  Ground  of  Local  Prejudice. 

United  States  Circuit  Court  in  and  for  the District 

of  New  York. 


In  the  Matter  of  the  Application 

of 
A.  B.  to  remove  from  the  Su- 
preme Court  of  the  State  of  New- 
York,  an  action  brought  therein 
by  C.  D.  against  the  said  A.  B. 

To  the 'Honorable  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York: 

Your  petitioner,  the  above-named  A.  B.,  respectfully  shows 
to  this  honorable  court: 

First.  That  C.  D.  as  plaintiff  has  brought  an  action  of  a 
civil  nature  in  the  Supreme  Court  of  the  State  of  New  York 

in  and  for  the  Coimty  of  against  your  petitioner, 

A.  B.,  and  that  the  matter  or  amount  in  dispute  in  said  case 
exceeds  the  simi  or  value  of  $2,000,  exclusive  of  interest  and 
costs. 

Second.  That  the  said  controversy  is  between  citizens  of 
different  States;  that  the  said  plaintiff  was  at  the  time  of  the 
commencement  of   said  suit  and  still  is  a  citizen  of  the  State 

of  — ,  residing  at ,  in  said  State,  and  that  your 

petitioner  is  a  resident  and  citizen  of  the  State  of 

residing  at in  said  State,  and  desires  to  remove  this 

suit  which  is  now  pending  and  undetermined  in  said  State 
court  into  the  Circuit  Court  of  the  United  States  to  be  held  in 
and  for  the  Southern  District  of  New  York. 

Third.  That  your  petitioner  has  not  yet  appeared  or  pleaded 
in  said  action  and  your  petitioner's  time  to  plead  or  appear 

therein  does  not  expire  mitil  the day  of , 

19—- 

Fourth.  That  your  petitioner  further  shows  unto  this  honor- 
able court  that  from  prejudice  and  local  influence  in  favor  of 
the  plaintiff  and  adverse  to  this  defendant  he  will  not  be  able 
to  obtain  justice  in  the  said  court  or  in  any  other  State  court, 
to  which  the  said  defendant  may  imder  the  laws  of  the  said 
State  have  a  right  to  remove  said  cause  on  account  of  such 
prejudice  or  local  influence. 
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[Conclusion  and  verification  as  in  Form  No.  1035  beginning 
loith  paragraph  6.] 

Note.  The  above  petition  should  be  sustained  by  affidavits 
setting  forth  the  nature  of  the  local  influence  or  prejudice  so 
that  the  court  may  determine  that  such  influence  or  prejudice 
esists  as  will  justify  the  removal  of  the  action. 


Form  No.  1045. 

Writ  of  Certiorari  for  Removal  on  Ground  of  Prejudice  or  Local 

Influence. 

The  President  of  the  United  States  of  America,  to  the 

Supreme  Court  of  the  State  of  New  York  in  and  for  the 

Coimty  of  New  York,  Greeting: 

It  being  represented  to  us  that  there  is  now  pending  before 

you  a  certain  cause,  wherein  C.  D.  is  plaintiff,  and  A.  B.  is 

defendant,  which  cause  was  commenced  in  the  Supreme  Court 

of  the  State  of  New  York,  in  and  for  the  County  of — , 

by  said  C.  D.  against  said  A.  B.,  for  the  purpose  of  [here  pre- 
cisely state  the  object  of  the  suit).    That  on  the day  of 

,   19—,   a  summons  was  issued  out  of  said  court, 

and  that  no  trial  as  yet  has  been  had  therein;  and  whereas, 
said  defendant  has  caused  to  be  filed  in  our  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York,  his 
petition  for  the  removal  of  said  cause,  from  the  said  Supreme 
Court  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  a  bond  with  good  and  sufficient  surety 
according  to  the  statutes  of  the  United  States  in  such  case 
made  and  provided;  and  has  made  to  appear  to  us  that  from 
prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice 
in  said  State  court  or  any  other  State  court  to  which  the  de- 
fendant may  under  the  laws  of  the  State  have  a  right  to  re- 
move the  said  cause;  we  are  willing  to  remove  the  said  cause 
and  that  the  records  and  proceedings  therein  should  be  certified 
by  the  said  Supreme  Court  of  the  State  of  New  York  and 
removed  into  our  Circuit  Court  of  the  United  States  in  and  for 
the  Southern  District  of  New  York  and  do  hereby  command 
you  to  certify  and  send  the  records  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  said  Circuit  Court 
of  the  United  States,  in  and  for  the  Southern  District  of  New 
York,  together  with  this  writ,  so  that  you  may  have  the  same 
in  the  United  States  Court  House  in  the  Federal  Building  in 
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the  Borough  of  Manhattan,  City,  County  and  State  of  New 

York,  in  the  said  Southern  District  of  New  York,  on  the 

day  of ,  19 — ,  in  the  said  Circuit  Court,  to  be  then  and 

there  held,  that  the  said  Circuit  Court  may  cause  to  be  done 
thereupon  what  of  right  according  to  the  laws  of  the  United 
States  shoiild  be  done. 

Witness,  the  Hon.  M.  W.  F.,  Chief  Justice  of 

the    Supreme   Court    of    the   United  States, 

[l.  s.]  and  the  seal  of  the  said  Circuit  Court  hereunto 

affixed  the  day  of  ,  19 — . 


Form  No.  1046. 

Bond  on  Removal  of  Action  From  State  to  Federal  Court. 

[Title  of  action.] 

After  recitals  as  in  an  ordinary  undertaking,  as  to  which  see 
title  Bonds  and  Undertakings,  pp.  213  et  seq.,  Vol.  I,  insert  the 
following  : 

Whereas  the  said  A.  B.  has  applied  by  petition  or  is  about 
to  apply  to  the  Supreme  Court  of  the  State  of  New  York,  in 

and  for  the  County  of for  the  removal  of  a  certain 

cause  therein  pending  wherein  C.  D.  is  plaintiff  and  said  A.  B. 
is  defendant,  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  for  further  proceedings,  on 
the  grounds  in  the  said  petition  set  forth,  and  that  all  fm-ther 
proceedings  in  said  action  in  said  Supreme  Court  be  stayed. 

Now,  therefore,  if  the  said  petitioner,  A.  B.,  shall  enter  in  said 
Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  aforesaid,  on  or  before  the  first  day  of  the  next 
regular  session,  a  copy  of  the  records  in  said  suit,  and  shall 
pay  or  cause  to  be  paid  all  costs  that  may  be  awarded  therein, 
by  the  said  Circuit  Court  of  the  United  States  if  said  court  shall 
hold  that  said  suit  was  wrongfully  or  improperly  removed 
thereto  {or,  and  shall  then  and  there  appear  and  enter  said 
bail  in  said  suit)  then  this  obligation  shall  be  void,  otherwise 
shall  remain  in  full  force  and  effect. 

[Add  signatures,  acknowledgments  and  affidavits  of  justifica- 
tion.] 
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Form  No.  1047. 

Bond  on  Removal  of  Action  From  State  to  Federal  Court.    Another 

Form. 

[Title  of  action  in  State  court.] 

Know  all  Men  by  These  Presents: 

That  we,  S.  P.  E.  Co.,  principal,  and  the  F.  and  D.  Co.  of 
Md.,  having  an  office  and  principal  place  of  business  for  the 

State  of  New  York  at  No. Street,  in  the  Borough 

of  Manhattan,  in  the  City  of  New  York,  surety,  are  held  and 

firmly  bound  unto  E.  M.  in  the  sum  of  Dollars, 

lawful  money  of  the  United  States,  to  be  paid  to  the  said 
E.  M.,  his  heirs,  executors,  administrators,  successors  and 
assigns;  for  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors,  administrators,  successors 
and  assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.     Dated  the day  of , 

19—. 

Upon  Condition,  nevertheless,  that  whereas  the  said  S.  P.  E. 
Co.  has  filed  a  petition  in  the  Supreme  Court,  New  York  County, 
for  the  removal  of  a  certain  cause  therein  pending  between  the 
said  E.  M.  as  plaintiff  and  the  said  S.  P.  E.  Co.  as  defendant, 
to  the  Circuit  Court  of  the  United  States,  in  and  for  the  South- 
ern District  of  New  York: 

Now,  if  the  said  S.  P.  E.  Co.  shall  enter  in  the  said  Circuit 
Court  of  the  United  States  on  the  first  day  of  its  next  session, 
a  copy  of  the  record  in  said  suit,  and  shall  well  and  truly  pay 
all  costs  that  may  be  awarded  by  said  Circuit  Court  of  the 
United  States,  if  said  court  shall  hold  that  said  suit  was  wrong- 
fully or  improperly  removed  thereto,  then  this  obligation  to 
be  void;  otherwise  to  remain  in  full  force  and  virtue. 


CHAPTER  XXIX. 

PROCEEDINGS  PECULIAR  TO  INCOMPETENTS. 

Article    I.    In  action  for  annulment  or  marriage,  p.  1814. 
II.     In  connection  with  paktition  action,  p.  1815. 
III.     Appointment  of  committee,  p.  1819. 
TV.    Leave  to  sell  property,  p.  1836.. 

V.    Cabe  op  property  of  a  person  confined  for  crime, 
p.  1850. 


Art.  I.  IN  ACTION  for  annulment  of  marriage. 

FORMS. 
no.  page. 

1049.  Petition  for  appointment  of  next  friend  for  infant,  idiot  or 

lunatic,  to  bring  action  to  armul  marriage 1814. 

1050.  Order  appointing  next  friend  for  above  purpose 1815. 


Form  No.  1049. 

Petition  for  Appointment  of  Next  Friend  for  Infant,  Idiot  or 
Lunatic  to  Bring  Action  to  Annul  Carriage. 

(Code  Civ,   Pro.    §  1755.) 

The  petition  of  G.  H.  respectfully  shows: 

That  he  is  a  friend  \pr  state  relationship]  of  A.  B.,  of . 

That  said  A.  B.  is  an  infant  under  the  age  of  twenty-one 

years,  and  of  the  age  of years  and  upwards  [or  an 

idiot,  or  a  lunatic]. 

That  a  marriage  has  been  contracted  by  said  A.  B.  with 
C.  D.,  on  the day  of ,  19 — . 

That  at  the  time  of  such  marriage  said  A.  B.  had  not  at- 
tained the  age  of  legal  consent  to  such  marriage  [or  was  an 
idiot  {or  was  and  still  is  a  lunatic)]. 

That  both  said  A.  B.  and  C.  D.  are  still  living,  and  that 
as  your  petitioner  is  informed  and  believes  they  have  not 
freely  cohabited  together  for  any  time  after  said  plaintiff  had 
attained  the  age  of  legal  consent. 

And  your  petitioner  prays  that  he  [or  that  I.  F.,  of ] 

1814 
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may  be  appointed  the  next  friend  of  said  A.  B.  for  the  pur- 
pose of  bringing  an  action  to  have  such  marriage  declared: 
void  and  annuIUng  said  marriage. 

Consent  of  Next  Friend. 

I,  I.  F.,  of ,  hereby  consent  to  be  appointed  the 

next  friend  of  A.  B.  for  the  purpose  of  bringing  the  action 
mentioned  in  the  foregoing  petition. 


Form  No.  1050. 

Order  Appointing  Next  Friend  to  Bring  Action  to  Annul  Xarriage. 
Contract  on  Behalf  of  Infant,  etc. 

(Code  Civ.  Pio.  §1755.) 

On  reading  and  fihng  the  petition  of  G.  H.,  dated , 

praying  for  his  appointment  [or  for  the  appointment  of  I.  F.] 
as  the  next  friend  of  A.  B.,  an  infant  [or  a  lunatic,  or  an  idiot], 
for  the  purpose  of  bringing  an  action  to  have  declared  void 
the  marriage  contract  between  said  A.  B.  and  C.  D.,  and  to 
annul  said  marriage  [with  the  written  consent  of  said  I.  F. 
to  accept  said  appointment]:    ' 

Now,  on  motion  of  K.  L.,  counsel  for  said  G.  H.,  it  is  hereby 
ordered,  that  the  said  G.  H.  be  and  he  is  hereby  authorized, 
as  the  next  friend  of  said  A.  B.,  to  maintain  an  action  against 
said  C.  D.  for  the  purpose  of  declaring  void  said  marriage  con- 
tract and  of  annulling  said  marriage. 


Art.  II.  IN  connection  with  partition  action. 

FORMS. 

NO.  PAGE.. 

1051.  Petition  of  general  guardian  of  infant  or  committee  of  lunatic, 

etc.,  for  authority  to  agree  to  partition 1816. 

1052.  Affidavit  on  application  to  surrogate  for  leave  to  bring  partition 

action  by  infant 1816. 

1053.  Order  granting  leave  to  agree  to  partition 1817. 

1054.  Order  directing  partition  suit  to  be  brought  by  infant 1817. 

1055.  Bond  of  guardian  ad  litem  in  partition  suit 1817. 

1055a.  Referee's   report  as  to  merits  of  application  for  authority  to 

make  partition 1818. 

1055b.  Order  upon  referee's  report 1818. 
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Form  No.  1051. 

Petition  of  General  Guardian  of  Infant  or  Committee  of  Lunatic, 

etc.,  for  Authority  to  Agree  to  Partition. 

(Code  Civ.  Pro.  §  1591.) 

The  petitioner,  M.  B.,  is  the  general  guardian  of  C.  B.,  an 

infant  who  resides  in  the of ,  in  the  county 

of [or  insert  other  description  of  petitioner].    That  said 

C.  B.  is  the  owner,  as  joint  tenant  [or  tenant  in  common],  with 

F.  D.,  of  the  real  property  situated  in  the of , 

in  the  county  of ,  which  is  described  as  follows  [insert 

description].    That  said  C.  B.  is  the  owner  of  the  one  equal, 

undivided  one part  of  said  property,  and  said  F.  D. 

is  the  owner  of  the  one  equal,  undivided part  thereof. 

That  it  is  proposed  to  make  a  partition  of  such  property,  and 
to  give  to  said  C.  B.,  in  severalty,  the  following  described  lots, 
pieces  or  parcels  thereof,  to  wit  [describing  them],  and  to  said 
F.  D.,  in  severalty,  the  following  described  lots,  pieces  or  par- 
cels thereof,  to  wit  [describing  them].    That  M.  H.,  of , 

is  the  [state  relationship]  of  said  infant,  etc.,  and  F.  R.,  of 

,  is  the  [state  relationship]  of  said  infant,  etc.  [or  state 

other  facts  necessary  to  enable  the  court  to  give  proper  notice,  of 
the  application].  That  [here  state  anything  further  proper  to  be 
stated  in  regard  to  the  rights  and  interests  of  the  ovmers].  And 
your  petitioner  prays  that  authority  may  be  given  by  this 
court  to  your  petitioner  to  agree  to  the  partition  of  said  real 
property  in  the  manner  aforesaid. 


Form  No.  1053. 

Affidavit  on  Application  to  Surrogate  for  Leave  to  Bring  Partition 

Action  by  Infant. 

(Code  Civ.  Pro.  §  1534.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant].    That  C.  D.,  who  is  an  infant  of  the  age  of 

years,  is  the  owner  as  joint  tenant  [or  as  tenant  in 

common]  with  G.  H.  of  the  equal,  imdivided  one of 

certain  real  estate,  situated  in  the of ,  in  the 

county  of  ,  described  as  follows,  to  wit  [insert  de- 
scription]. That,  in  the  opinion  of  the  deponent,  a  suit  should 
be  authorized  to  be  brought  by  said  infant  for  the  partition 
of  said  property,  and  that  the  following  are  deponent's  reasons 
for  such  opinion  [here  state  facts  showing  that  the  interests  of  the 
infant  will  be  promoted  by  such  an  action  being,  brought]. 


PROCEEDINGS   PECULIAR  TO   INCOMPETENTS.  1817 

In  Connection  with  Partition  Action. 

Form  No.  1053. 

Order  Granting  Leave  to  Agree  to  Partition. 
(Code  Civ.  Pro.  §  1592.) 

On  reading  and  filing  the  petition  of  M.  B.,  as  general  guard- 
ian of  C.  B.,  an  infant  [or  insert  other  description  of  petitioner], 

dated ,  19 — ,  with  proof  of  due  service  of  a  copy 

thereof  and  of  notice  of  this  motion  on  C.  B.,  M.  H.  and  F.  R., 
and  on  reading  [name  opposing  papers],  and  on  motion  of  G.  H. 
of  counsel  for  said  petitioner,  after  hearing,  etc.  [or  no  one 
appearing  to  oppose] :  It  is  hereby  ordered  [*]  that  the  prayer 
of  said  petition  be  and  is  hereby  granted,  and  that  leave  is 
hereby  granted  to  said  M.  B.,  as  such  general  guardian,  etc., 
to  agree  to  the  partition  of  the  real  property  described  in  said 
petition,  in  the  manner  specified  in  said  petition,  and  to  exe- 
cute releases  of  the  right  and  interest  of  said  infant,  etc.,  in 
and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint  tenants  [or  tenants  in  common  thereof].  [Or 
as  above  to  (*),  and  thence  as  follows:    That  it  be  referred  to 

I.  M.,  of  ,  to  take  testimony  as  to  and  report  upon 

the  merits  of  such  application,  and  as  to  whether  the  interests 
of  said  C.  B.  wiU  be  promoted  by  such  partition,  and  that  he 
make  his  report  thereupon  with  all  convenient  speed.] 


Form  No.  1054. 

Order  Directing  Partition  Suit  to  be  Brought  by  Infant. 

(Code  Civ.  Pro.  §  1534. ) 

I,  T.  F.,  surrogate  of  county,  being  satisfied  by 

the  affidavit  of  A.  B.,  dated ,  19—  that  C.  D.,  who 

is  an  infant  of  the  age  of years,  is  the  owner  of  the 

equal,  undivided part  of  the  real  estate  described  in 

said  affidavit,  situated  in  the of ,  in  the 

coimty  of ,  as  joint  tenant  [or  tenant  in  common]  with 

G.  H.,  and  that  the  interests  of  said  infant  will  be  promoted  by 
his  bringing  an  action  for  the  partition  of  said  property,  do 
hereby  authorize  said  C.  D.  to  bring  such  action. 


Form  No.  1055. 

Bond  of  Guardian  ad  Litem  in  Partition  Suit. 

(Code  Civ.  Pro.  §  1536.) 

As  in  Form  No.  145  to  [*],  and  thence  as  follows:  That  if  the 
above  bounden,  A.  B.,  shall  faithfully  discharge  the  trust  com- 
VoL.  n— 60 
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mitted  to  him  as  guardian  of  the  infant  defendant,  C.  D.,  in  an 

action  for  partition  in  the  Court,  in  which  A.  B.  is 

plaintiff  and  C.  D.  and  others  are  defendants,  and  shall  render 
a  just  and  true  account  of  his  guardianship  in  any  court  or 
place  where  thereunto  required,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 
[Acknowledgment  or  proof,  affidavits,  approval,  etc.] 


Form  No.  1055a. 

Referee's  Report  as  to  Merits  of  Application    for  Authority  to 

Make  Partition. 

(Code  Civ.  Pro.  §  1592.) 

I,  J.  M.,  to  whom  it  was  referred,  by  order  of  this  court, 

dated ,  19 — ,  to  take  testimony  and  report  as  to  the 

merits  of  the  appUcation  of  M.  B.,  general  guardian  of  C.  B., 
an  infant  [or  other  description],  for  authority  to  agree  to  the 
partition  of  the  real  property  of  said  A.  B.,  described  in  said 
petition,  do  hereby  report: 

That  I  have  been  attended  by  counsel  for  the  petitioner, 
and  for  [name  any  other  parties  attending  reference],  and  have 
taken  testimony  as  to  such  application,  and  have  come  to  the 
conclusion,  after  carefully-  considering  the  matter,  that  the 
interests  of  the  said^C.  B.  will  be  promoted  by  such  partition, 
my  reasons  therefor  being  as  follows  [state  reasons].  I  have 
annexed  to  this,  my  report,  my  minutes  of  testimony  taken 
before  me,  marked  "Schedule  A,"  and  which  forms  part  of 
this,  my  report. 


Form  No.  1055b. 

Order  Upon  Referee's  Report. 
(Code  Civ.  Pro.  §  1592.) 

On  reading  and  filing  the  report  of  J.  M.,  appointed  ref- 
eree herein  by  an.  order  of  this  court,  made  and  entered  on 

the day  of ,  19 — ,  with  proof  of  due  service 

of  notice  of  this  application  on  C.  B.,  M.  H.  and  F.  N.,  and 
on  reading  [name  opposing  papers];  and  after  hearing  G.  H., 

of  counsel  for  the  petitioner,  and  R.  F.,  for  [or  no 

one  appearing  to  oppose]: 

It  is  hereby  ordered,  the  court  being  of  the  opinion  that 
the  interests  of  C.  B.,  the  [infant],  named  in  said  petition 
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in  this  proceeding,  will  be  promoted  thereby,  that  the  said 
report  be  and  the  same  is  hereby,  in  all  things,  confirmed, 
and  that  F.  B.,  the  said  petitioner,  be  and  he  is  hereby  au- 
thorized to  agree  to  the  partition  of  the  real  property  of  said 
C.  B.,  described  in  said  petition,  and  in  the  name  of  the  said 
C.  B.,  to  execute  a  release  of  his  right  and  interest  in  and  to 
that  part  of  the  said  property,  which  falls  to  the  share  of  F.  D., 
the  joint  tenant  [or  tenant  in  common]  with  said  C.  B.,  of  said 
property. 


Art.  III.    APPOINTMENT  OF  COMMITTEE. 

FORMS. 

NO.  PAGE. 

1056.  Petition  for  appointment  of  committee  of  person  incompetent 

to  manage  himself  or  tiis  affairs,  in  consequence  of  lunacy, 

ate 1820. 

1057.  Affidavit  to  he  annexed  to  petition 1820. 

1058.  Petition  by  overseers  of  the  poor  for  appointment  of  com- 

mittee   1821. 

1059.  Notice  of  presentation  of  petition 1821. 

1060.  Order  for  commission  or  for  jury  trial 1821. 

1061.  Commission  to  inquire  as  to  lunacy,  etc 1823. 

1062.  Oath  of  commissioners 1824. 

1063.  Precept  to  sheriff  to  summon  jury 1824. 

1064.  Sheriff's  return  to  precept 1824. 

1065.  Oath  to  jurors 1824. 

1066.  Oath  to  witnesses 1825. 

1067.  Subpoena  for  witnesses 1825. 

1068.  Notice  to  lunatic,  etc.,  of  execution  of  commission 1825. 

1069.  Notice  to  produce  lunatic,  etc 1826. 

1070.  Inquisition 1826. 

1071.  Notice  of  appUcation  to  confirm  finding  of  jury 1827. 

1072.  Final  order  on.  return  of  commission 1828. 

1073.  Bond  of  committee 1829. 

1074.  Commission  to  committee 1829. 

1075.  Petition  by  lunatic,  etc.,  for  discharge  of  committee,  etc.,  on 

his  recovery 1830. 

1076.  Affidavit  annexed  to  petition  for  disch?,rge  of  committee 1831. 

1077.  Same.     Made  by  physician 1831. 

1078.  Order  discharging  committee , 1832. 

1079.  Inventory  and  account  of  committee  to  be  rendered  annually.  1832. 

1080.  Order  for  inventory  or  account,  or  for  further  inventory,  etc., 

by  committee 1835. 
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Form  No.  1056. 

Petition  for  Appointment  of  Committee  of  Person  Incompetent  to 

Manag^e  Himself  or  His  Affairs  in  Consequence  of  Lunacy,  etc. 

(Code  Civ.  Pro.  §§2323,  2324,  2325.) 

The   petition   of  A.   B.,   of  ,   respectfully  shows, 

that  CD.,  who  resides  in  the of ,  in  the 

county  of  ,  and  State  of  [or  the  place  of 

whose  residence  cannot  be  ascertained  by  your  petitioner], 
is  a  lunatic,  etc.,  and  is  incompetent  by  reason  and  in  con- 
sequence of  such  lunacy,  etc.,  to  manage  himself  [or  his  affairs]. 
[That  said  C.  D.  is  seized  of  personal  property  situated  at 

,  in  (this  State)  consisting  of ,  of  the  probable 

value  of  not  to  exceed  ^  dollars,  and  of  real  estate, 

situated  at  ,  in  (this  State),  the  probable  value  of 

which  does  not  exceed  the  sum  of dollars.] 

That  the  names  and  residences  of  the  husband  [or  wife]  of 
said  C.  D.,  and  of  his  next  of  kin  and  heirs,  are  as  follows,  so 
far  as  the  same  are  known  to  your  petitioner,  or  can  be  ascer- 
tained by  him  with  reasonable  diligence,  to  wit  [state  efforts 
made  to  ascertain  them],  namely  [state  the  names  and  residences]. 

[That  service  of  notice  of  the  apphcation  to  be  made  upon 

this  petition  upon  said  [or  upon  the  overseer  (or 

superintendent)  of  the  poor;  or  name  officer  exercising  corre- 
sponding functions  under  another  official  title,  of  the  tovm,  etc., 
of ;  ]  should  be  dispensed  with  for  the  following  rea- 
sons (state  same).] 

[If  the  incompetent  is  in  a  State  institution,  follow  Code  Civ. 
Pro.  §  2323a  as  am'd.] 

That  annexed  hereto  are  the  afl&davits  of  P.  F.  [and  G.  C], 
showing  that  the  said  C.  D.  is  a  limatic,  etc.,  and  that  the  case 
is  one  of  those  specified  in  title  sixth  of  chapter  seventeenth  of 
the  Code  of  Civil  Procedure. 

Wherefore  your  petitioner  prays  that  this- court  will  appoint 
a  committee  of  the  person  [and  property,  or  of  the  property,  or 
of  a  portion  of  the  property  (specifying  it)]  of  said  C.  -D.,  pur- 
suant to  the  provisions  of  said  title. 

[Verification.]  

Form  No.  1057. 

Affidavit  to  be  Annexed  to  Petition. 

(Code  Civ.  Pro.  §2325.) 

P.  F.,  being  duly  sworn,  says,  that  he  is  and  has  been  for 
a  practicing  physician,  and  resides  in  the 
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of ,  in  the  county  of .    That  he  has  made  an 

investigation  as  to  the  sanity,  etc.,  of  C.  D.,  mentioned  in  the 
annexed  petition  of  A.  B.,  for  the  appointment  of  a  committee 
of  the  person  [and  property]  of  said  CD.  That  as  the  result 
of  said  investigation  he  is  of  the  opinion  that  said  C.  D.  is,  by 
reason  of  lunacy  [or  idiocy,  or  habitual  drunkenness],  incompe- 
tent to  manage  himself  or  his  affairs,  and  that  he  has  been  in 
that  condition  for  — past.  That  the  grounds  of  de- 
ponent's opinion  and  belief  are  as  follows  [state  same,  setting 
forth  facts  and  circumstances  shovnng  insanity,  or  idiocy,  etc.]. 


Form  No.  1058. 

Petition  by  Overseers  of  the  Poor  for  Appointment  of  Committee. 

(Code  Civ.  Pro.  §§  2324,  2325.) 

The  petition  of  M.  B.  and  F.  D.  respectfully  shows,  that  they 

are  the  overseers  of  the  poor  for  the  town,  etc.,  of , 

in  the  county  of [or  otherwise  describe  the  officers  by 

their  official  titles].    That  C.  D.,  who  resides  in  said  town,  etc., 

of ,  is,  as  your  petitioners  are  informed  and  believe, 

a  lunatic,  etc.,  and  that  by  reason  of  his  said  lunacy,  etc.,  is 
incompetent  to  manage  himself  or  his  affairs.  That  no  relative, 
or  other  person,  has  applied  for  the  appointment  of  a  com- 
mittee of  the  person  or  property  of  the  said  CD.  [make  the 
further  allegations  contained  in  Form  No.  1056]. 

[Verification.] 


Form  No.  1059. 

Notice  of  Presentation  of  Petition. 
(Code  Civ.  Pro.  §2325.) 

Take  notice,  that  the  petition  of  A.  B.,  a  copy  of  which  is 
hereto  annexed,  will  be  presented  to  the  [Supreme]  Court  at  a 
[Special]  Term  thereof,  to  be  held  at,  etc.,  on,  etc.,  at  the  open- 
ing of  the  court,  or  as  soon  as  counsel  can  be  heard,  and  an 
application  will  then  and  there  be  made  to  said  court  that  the 
prayer  of  the  said  petitioner  be  granted. 

Form  No.  1060. 

Order  for  Commission  or  for  Jury  Trial. 

(Code  Civ.  Pro.  §§2327,  2335.) 

Upon  reading  and  filing  the  petition  of  A.  B.,  dated , 

19 — ^  in  the  above-entitled  matter,  and   praying,  etc.  [recite 
prayer  of  petition],  together  with  the  affidavit  of  P.  F.  thereto 
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annexed,  dated  ,  19 — ,  by  which  it  presumptively 

appears,  to  the  satisfaction  of  the  court,  that  the  case  is  one  of 
those  specified  in  title  sixth  of  chapter  seventeentii  of  the  Code 
of  Civil  Procedure,  and  that  a  committee  ought,  in  the  exercise 
of  a  sound  discretion,  to  be  appointed  for  the  person  [and 
estate]  of  said  C.  D.,  alleged  to  be  a and  to  be  incom- 
petent, by  reason  of ,  to  manage  himself  or  his  affairs, 

and  after  hearing  M.  N.,  for  the  said  petitioner,  and  F,  R.  for 
— ,  and  on  reading  [name  any  opposing  papers] : 

It  is  hereby  ordered  [*],  that  a  commission  issue  to  [name 
commissioner  or  commissioners,  stating  residences  and  occupa- 
tions], directing  said  commissioners  to  cause  the  sheriff  of  the 

county  of to  procure  a  jury,  and  that  they  inquire 

by  the  said  jury  into  the  matters  set  forth  in  the  said  petition, 
and,  also,  into  the  value  of  the  real  and  personal  property  of 
the  said  C.  D.,  and  the  amount  of  his  income  [add  directions, 
mth  reference  to  conveyance  by  him,  as  contained  in  commission, 
Form  No.  1061.] 

And  it  is  further  ordered,  that  upon  the  execution  of  the 
said  commission  the  person  or  persons  having  charge  of  the 
said  C.  D.,  or  in  whose  custody  he  shall  be,  do  produce  him 
before  the  said  commissioners  and  jury,  to  be  inspected  and 
examined  by  them,  whenever  required  to  do  so  by  such  com- 
missioners; and  that  notice  of  the  hearing  before  such  com- 
missioners and  jury  be  given  to  [name  parties],  personally  [or 
name  other  manner  of  service]. 

[And  it  is  further  ordered,  that  testimony  respecting  anything 
said  or  done  by  said  C.  D.,  or  his  demeanor  or  state  of  mind, 
more  than  two  years  before  the  hearing  before  said  commis- 
sioners and  jury,  shall  be  received  as  proof  of  the  lunacy  of  said 
C.  D.] 

[Insert  any  further  directions  as  prescribed  by  the  court.] 

[Or  as  above  to  (*),  and  from  thence  as  follows:  That  the  ques- 
tions of  fact,  arising  upon  the  competency  of  the  said  C.  D., 
be  tried  by  a  jury  at  a  trial  term  of  this  court,  to  be  held  at,  etc., 
on,  etc.,_  and  that  the  following  questions  of  fact  be  then  and 
there  tried,  to  wit  {state  same)  (or  provide  for  settlement  of  the 
questions  to  be  tried).] 

That  days'  previous  notice  of  the  trial  of  such 

questions  be  given  to  (name  persons). 

(Insert  any  further  directions  required  by  the  court.) 
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Form  No.  1061. 

Commission  to  Inquire  as  to  Lunacy,  etc. 
(Code  Qv.  Pro.  §  2328.) 

The  People  of  the  State  of  New  York,  to  H.  R.,  J.  A.  C.  and  L.E. 
of  the  county  of ,  greeting; 

Know  ye,  that  we  have  assigned  to  you,  to  cause  the  sheriff 

of —  county  to  procure  a  jury,  and  to  inquire  by  the 

said  jury  into  the  matters  set  forth  in  the  petition  of  A.  B., 

dated ,  19 —  [of  which  a  copy  is  hereto  annexed],  and 

also  into  the  value  of  the  real  and  personal  property  of  C.  D., 

of ';  and  the  amount  of  his  income,  and  whether  the 

said  C.  D.  is  a  lunatic  [or  an  idiot,  or  an  habitual  drunkard,  etc.], 
and  is  incompetent,  by  reason  of  such  lunacy,  etc.,  to  manage 
himself  or  his  affairs,  and  if  so,  from  what  time,  after  what 
manner  and  how,  and  whether  the  said  C.  D.,  being  so  incom- 
petent, has  aUenated  any  lands  or  tenements  or  not,  and,  if  so, 
what  lands  or  tenements,  to  what  person  or  persons,  when, 
where,  in  what  manner  and  how;  and  what  lands  and  tenements 
still  remain  to  him,  and  of  what  value  the  lands  and  tenements 
by  him  alienated,  as  well  as  by  him  retained,  and  how  much  the 
rents,  issues  and  profits  thereof  are  worth  by  the  year;  and 
what  is  the  value  of  his  goods,  chattels  and  personal  estate; 
and  who  will  be  the  nearest  heirs  of  the  said  CD.  and  entitled 
to  his  estate,  in  case  of  his  death,  and  of  what  age  [add  any 
further  instructions  as  prescribed  by  the  order]. 

And,  therefore,  we  command  you,  that  at  a  certain  day  and 
place,  or  at  certain  days  and  places,  which  you  for  that  purpose 
shall  appoint,  you  diUgently  make  inquisition  in  the  premises, 
and  that  you  cause  reasonable  notice  of  the  time  and  place  by 
you  appointed  for  that  purpose,  to  be  given  to  the  said  C.  D., 
and  that  you  send  the  inquisition  which  you  shall  thereupon 
make,  signed  by  you  or  by  the  majority  of  you,  and  by  those 
persons  by  whom  it  shall  be  made,  distinctly  and  plainly  and 
without  delay,  to  our  [Supreme]  Court,  together  with  this  writ. 

Witness,  etc. 

Return  to  Commission. 
The  execution  of  this  commission  appears  in  the  schedule 
hereimto  annexed; 

H.R.,      1 

J.  A.  C,  y  CoTmnissioners. 

L.  E.,      j 
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Form  No.  1063. 

Oath  of  Commissioners. 
(Code  Civ.  Pro.  §  2329. ) 

We,  H.  E,.,  J.  A.  C.  and  L.  E.,  the  commissioners  appointed 
by  a  commission  issued  in   the    above-entitled    proceeding, 

dated  on  the  day  of  ,  19 — ,  do  severally 

swear,  that  we  will  faithfully,  honestly  and  impartially  dis- 
charge the  trust  committed  to  us  as  such  commissioners. 


Form  No.  1063. 

Precept  to  Sheriff  to  Summon  Jury- 
(Code  Civ.  Pro.  §2330.) 

To  the  Sheriff  of  the  County  of : 

We  [naming  commissioners],   the   commissioners   duly  ap- 
pointed by  a  commission  issued  out  of  the  Court, 

in  the  above-entitled  proceeding,  dated  ,  19 — ,  pur- 
suant to  the  provisions  of  title  sixth  of  chapter  seventeenth' 
of  the  Code  of  Civil  Procedure,  to  inquire,  among  other  things, 

as  to  the  lunacy,  etc.,  of  C.  D.,  of ,  and  whether  said 

C.  D.  is  incompetent  by  reason  of  such  lunacy,  etc.,  to  manage 
himself  [and  his  affairs],  do  hereby  require  you,  pursuant  to 
said  commission,  to  notify,  not  less  than  twelve,  nor  more  than 
twenty-four,  indifferent  persons,  qualified  to  serve  and  not 

exempt  from  serving,  as  trial  jurors  in  the Court,  to 

appear  before  us  as  such  commissioners  at,  etc.,  on,  etc.,  to 
make  inquiry  as  commanded  by  the  said  commission. 

Given  under  our  hands,  etc. 


Form  No.  1064. 

Sheriffs  Return  to  Precept. 

(Code  Civ.  Pro.  §2330.) 

I  do  hereby  certify  and  return,  that  I  have  notified  the  jurors 
named  in  the  annexed  list  to  appear  at  the  time  and  place 
mentioned  in  the  annexed  precept,  as  I  am  thereby  commanded. 
List  of  jurors  notified  as  above  mentioned: 
[Names  of  jurors,  with  residences  and  occupations.] 


Form  No.  1065. 

Oath  to  Jurors. 
(Code  Civ.  Pro.  §  2331.) 

You  do  severally,  solemnly  swear,  well  and  truly  to  make 
inquiry  touching  the  lunacy  [or  idiocy,  or  habitual  drunkenness, 
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etc.,]  of  C.  D.,  and  of  all  such  matters  as  shall  be  given  you  in 
charge  by  virtue  of  a  commission  issued  out  of,  and  under  the 
seal  of,  the  Supreme  Court,  and  now  here  to  be  executed,  and 
a  true  inquisition  made  according  to  the  evidence. 


Form  No.  1066. 

Oath  to  Witnesses. 
(Code  Civ.  Pro.  §2331.) 

You  do  swear  that  the  evidence  you  shall  give,  touching 
the  limacy,  etc.,  of  C.  D.,  and  as  to  who  are  his  next  of  kin, 
and  the  nature,  extent  and  value  of  his  real  and  personal 
estate,  and  aU  such  other  matters  and  things  as  shall  be  re- 
quired of  you,  by  virtue  of  a  commission  issued  out  of  the 
Supreme  Court,  to  inquire  into  the  said  limacy,  etc.,  and 
now  here  to  be  executed,  shall  be  the  truth,  the  whole  truth 
and  nothing  but  the  truth. 


Form  No.  1067. 

Subpoena  for  "Witnesses. 
(Code  Civ.  Pro.  §  2331.) 

The  People  of  the  State  of  New  York  to  — ■■ ,  Greeting: 

By  virtue  of  a  commission  issued  out  of,  and  imder  the  seal 
of,  the  [Supreme  Court  of  the  State  of  New  York],  dated  the 
day  of ,  19 — ,  and  directed  to  the  under- 
signed, to  inquire  whether  C.  D.,  of  the of 


in  the  county  of ,  be  a  lunatic,  etc.,  or  not,  we,  the 

vmdersigned,  do  hereby  require  you,  and  each  of  you,  person- 
ally to  be  and  appear  before  us  at  the  execution  of  the  said 
commission,  at,  etc.,  on,  etc.,  then  and  there  to  testify  those 
things  which  you,  or  either  of  you,  know,  touching  the  limacy, 
etc.,  of  the  said  C.  D.,  and  all  such  other  matters  as  shall  be 
demanded  of  you  by  virtue  of  the  said  commission.  Hereof 
fail  not  at  your  peril. 
Witness,  etc. 


Form  No.  1068. 

Notice  to  Lunatic,  etc.,  of  Execution  of  Commission. 
(Code  Civ.  Pro.  §2331.) 

Take  notice,  that  a  commission  to  inquire  as  to  your  lunacy, 
etc.,  issued  out  of  and  under  the  seal  of  the  [Supreme]  Court, 
and  directed  to  the  undersigned,  as  commissioners,  will  be 
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executed  at,  etc.,  on,  etc.,  at o'clock  in  the 

noon. 


Form  No.  1069. 

Notice  to  Produce  Lunatic,  etc. 
(Code  Civ.  Pro.  §  2331.) 

The  undersigned,  by  virtue  of  a  commission  issued  out  of 
the  Supreme  Court,  to  inquire  as  to  the  limacy,  etc.,  of  C.  D., 

of  ,  dated  the  day  of  ,  19 — ,  do 

hereby  require  you  to  produce  before  us  the  said  C.  D.,  at  the 

execution  of  said  commission,  at,  etc.,  on,  etc.,  at  

o'clock  in  the  noon,  there  to  be  examined  and  in- 
spected by  us,  and  you  are  to  give  him  notice  accordingly. 

Given  imder  our  hands,  etc. 


Form  No.  1070. 

Inquisition. 
(Code  Civ.  Pro.  §  2332.) 

An  inquisition  taken  at  the  house  of ,  in  the  town 

of  W ,  in  the  county  of  S ,  on  the 

day  of ^,  19 — ,  before  H.  R.,  J.  A.  C.  and  L.  E.,  com- 
missioners, appointed  by  virtue  of  a  commission  issued  out 
of  and  under  the  seal  of  the  Supreme  Court  of  the  State  of 

New  York,  bearing  date  the day  of ,  19 — , 

to  them,  the  said  commissioners  directed,  to  inquire,  among 
other  things,  of  the  lunacy  [or  idiocy,  or  habitual  drunkenness] 

of  C.  D.,  of ,  upon  the  oaths  of  [insert  names  of  the 

furors],  good  and  lawful  men  of  the  said  coimty,  who,  being 
summoned,  sworn  and  charged,  upon  their  oath,  say,  that  the 
said  C.  D.,  at  the  time  of  taking  this  inquisition,  is  a  lunatic, 
and  of  unsound  mind,  and  does  not  enjoy  lucid  intervals  [or 
is  an  idiot,  or  is  an  habitual  drunkard,  etc.],  so  that  he  is  incom- 
petent in  consequence  of  such  limacy,  etc.,  to  manage  himself 

or  his  affairs  [and  that  he  has  been  in  the  same  state  of 

for  the  space  of  two  years  last  past  (and  upwards)]  [or  in  case 
of  idiocy  from  his  nativity  (that  the  said  CD.  hath,  from  his 
infancy,  been  subject  to  fits,  which  may  have  been  the  occasion 
of  his  lunacy,  but  how  otherwise  he  became  a  lunatic  the  jurors 
aforesaid  know  not,  except  only  by  the  visitation  of  God).] 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  further 
say,  that  whether  the  said  C.  D.,  being  in  that  state,  hath  alien- 
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ated  any  lands  and  tenements  or  not  the  jurors  aforesaid  know 
not  [or  that  the  said  C.  D.,  being  in  that  state,  did,  on  or  about 

the  — day  of ,  19 — ,  at ,  by  a  warranty 

deed,  sell,  alien  and  convey  unto  R.  S.,  of,  etc.,  a  certain  house 
and  lot,  situate  in  the  city  of  Albany,  being,  etc.,  which  came 
to  him  by  descent  from  his  father,  for  the  nominal  consideration 

of dollars,  but  that  the  actual  amount  received  by 

the  said  C.  D.,  for  said  house  and  lot,  was  only  about 

dollars,  which  was  less  than  one-third  of  the  value  thereof, 
the  same  being  worth  at  least dollars]. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 
say,  that  the  following  lands  and  tenements,  goods  and  chattels, 
yet  remain  to  him,  the  said  C.  D.,  to  wit  [describe  his  property], 
and  that  the  said  lands  and  tenements  now  belonging  to  said 

C.  D.  are  worth  about dollars,  and  that  the  issues 

and  profits  thereof,  by  the  year,  are  worth  about  the  sum  of 

dollars;  and  further,  that  the  value  of  the  goods, 

chattels  and  personal  estate  of  the  said  C.  D.  is  about  the  sum 
of dollars. 

And  the  jurors  aforesaid  do  further  say,  that  C.  H.,  the 
wife  of  G.  H.,  of,  etc.,  is  the  sister  of  the  said  C.  D.,  and  that 
she  is,  at  the  time  of  taking  this  inquisition,  of  the  age  of  thirty 
years,  or  thereabouts;  and  that  R.  D.,  of,  etc.,  is  the  brother 
of  the  said  C.  D.,  and  is,  at  the  time  of  taking  this  inquisition, 
of  the  age  of  twenty-seven  years,  or  thereabouts;  that  the  said 
C.  H.  and  R.  D.  are  the  nearest  heirs  of  the  said  C.  D.,  and  will 
be  entitled  to  his  estate,  in  equal  proportions,  in  case  of  his 
death. 

In  witness  whereof,  as  well  the  said  commissioners  as  the 
jurors  aforesaid,  have  to  this  inquisition  set  their  hands  [and 
seals]  the  day  and  year  first  above  written. 

[Names  of  commissioners.] 

[Names  of  jurors.] 

Form  No.  1071. 

Notice  of  Application  to  Confirm  Finding  of  Jury. 

(Code  Civ.  Pro.  §2.336.) 

Sir — ^Take  notice,  that  an  application  will  be  made  to  the 
Supreme  Court,  at  a  [Special]  Term  thereof,  to  be  held  at, 
etc.  on,  etc.,  at  the  opening  of  the  court,  or  as  soon  thereafter 
as  counsel  can  be  heard,  that  the  finding  of  the  jury  upon  the 
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commission  heretofore  issued  in  the  above  matter  be  confirmed, 
with  costs  of  this  proceeding,  and  for  such  further  or  other 
relief  as  the  court  may  think  proper  to  grant;  which  motion 
will  be  founded  on  the  said  commission,  the  return  thereto, 
and  the  inquisition  taken  under  such  commission,  and  upon 
all  the  other  papers  and  proceedings  herein. 


-  Form  No.  1073. 

Final  Order  on  Eeturn  of  Commission. 

(Code  Civ.  Pro.  §2336.) 

On  reading  and  filing  the  inquisition  in  this  matter,  taken 
under  and  by  virtue  of  the  commission  heretofore  issued  out 
of  this  court,  from  which  it  appears  that  the  jury  have  found 
that  the  said  C.  D.  is  a  limatic  [or  idiot,  or  habitual  drunkard], 
and  that  he  is  incompetent,  by  reason  of  such  limacy,  etc.,  of 
managing  himself  or  his  affairs,  and  that  he  is  seized  and  pos- 
sessed of  certain  real  [and  personal]  property  in  the  said  in- 
quisition specified,  and  on  reading  and  filing  [name  other  motion 
papers] : 

Now,  on  motion  of  W.  C.  N.,  of  counsel  for  said  petitioner, 
and  after  hearing  F.  M.,  of  coimsel  for  said  C.  D.,  in  opposition 
thereto: 

It  is  hereby  ordered  [*],  that  the  finding  of  the  jury  upon  the 
execution  of  the  said  commission,  as  set  forth  in  the  said  in- 
quisition, be  and  the  same  is  hereby  confirmed. 

And  it  is  further  ordered,  that  F.  C,  Esq.,  of,  etc.,  be  and  he 
is  hereby  appointed  the  committee  of  the  [person  and  estate] 
of  the  said  C.  D.,  upon  his  giving  a  bond  in  the  penalty  of 

dollars,  to  be  approved  by  a  judge  [or  justice]  of  this 

court,  and  conditioned  that  he  will,  in  all  things,  faithfully 
■  discharge  the  trust  reposed  in  him,  and  obey  all  lawful  direc- 
tions of  this  court,  or  of  a  judge  thereof,  or  of  any  other  court 
or  judge,  touching  the  trust;  and  that  he  will,  in  all  respects, 
render  a  just  and  true  account  of  all  money  and  other  property 
received  by  him,  and  of  the  application  thereof,  and  of  his 
committeeship,  whenever  he  is  required  so  to  do  by  a  court  of 
competent  jurisdiction. 

And  it  is  further  ordered,  that  upon  the  filing  of  such  bond, 
a  commission  may  be  issued  to  such  committee,  under  the  seal 
of  this  court. 

And  it  is  further  ordered,  that  said  committee  pay  out  of 
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the  funds  in  his  hands  the  sum  of dollars,  for  the  nec- 
essary disbursements  of  the  said  petitioner,  and  the  sum  of 

dollars  for  his  costs  and  counsel  fees  [and  that  said 

committee  also  pay  to  P.  F.,  attorney  for ,  who  has 

appeared  herein,  the  sum  of  fifty  dollars,  and  (the  sum  of 

dollars  for  his  disbursements)  herein]. 

[Or  as  above  to  [*],  and  thence  as  follows:  That  the  petition  of 

A.  B.  herein,  be  and  the  same  is  hereby  dismissed,  with 

dollars  costs  and  disbursements,  to  be  paid  by  the  said  peti- 
tioner to  the  adverse  party]. 


Form  No.  1073. 

Bond  of  Committee. 

(Code  Civ.  Pro.  §  2337. ) 

As  in  form  No.  145  to  [*],  and  thence  as  follows:  That  if  the 
above  bounden,  A.  B.,  shall  and  do  in  all  things  faithfully 
discharge  the  trust  reposed  in  him  as  committee  of  the  person 
and  estate  of  C.  D.,  a  lunatic,  etc.,  to  which  he  has  been  duly 

appointed  by  order  of  the  Court,  dated  , 

19 — ,  and  shall  obey  all  lawful  directions  of  the  said  court,  or 
a  judge  thereof,  and  of  any  other  court  or  judge,  touching  the 
said  trust;  and  shall,  in  all  respects,  render  a  just  and  true  ac- 
count of  all  money  and  other  property  received  by  him,  and  of 
the  application  thereof,  and  of  his  said  committeeship  whenever 
he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction, 
then  the  preceding  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

[Acknowledgment  or  proof,  affidavit  and  approval.] 


Form  No.  1074. 

Commission  to  Committee. 

(Code  Civ.  Pro.  §  2336.) 

Whereas,  by  a  certain  inquisition,  taken  at  the  town  of 

-,  in  the  county  of ,  on  the day  of 

-,  19 — ,  by  virtue  of  our  commission,  in  that  behalf 


duly  made  and  issued,  to  inquire,  among  other  things,  of  the 
lunacy  [or  idiocy,  or  habitual  drunkenness,  etc.]  of  C.  D.,  of,  etc., 
it  is  found,  among  other  things,  that  the  said  C.  D.,  at  the  time 
of  taking  said  inquisition  was  a  lunatic,  [not  having  lucid 
intervals]  [or  an  idiot,  or  an  habitual  drunkard,  etc.],  and  was, 
by  reason  of  such  lunacy,  etc.,  incompetent  to  manage  himself 
or  his  affairs,  as  by  the  said  inquisition  remaining  of  record  in 
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OUT  Supreme  Court  may  more  fully  appear,  for  the  care  and 
custody  of  whom,  and  for  the  management  of  his  estate,  it 
belongs  to  us,  in  our  Supreme  Court,  to  provide;  and. 

Whereas,  sufficient  security  is  given  to  us  on  behalf  of  the 
said  C.  D.  by  F.  C,  as  is  customary,  and  as  required  by  law  in 
such  cases: 

Now,  therefore,  know  ye,  that  we  have  given,  granted  and 
committed,  and  by  these  presents  do  give,  grant  and  commit 
unto  the  said  F.  C,  the  care  and  custody  of  the  person  [and  the 
possession,  care  and  management  of  the  estate,  as  well  real  as 
personal]  of  the  said  C.  D.,  during  our  pleasure,  to  be  signified 
in  our  Supreme  Court;  and  the  said  F.  C.  is  hereby  required 
to  return  and  file  in  the  office  of  the  clerk  of  our  [Supreme] 
Court,  in  the  month  of  January  in  each  year,  in  the  county  of 

— ,  a  just  and  true  inventory,  accoimt  and  affidavit,  as 

required  by  law,  and  that  out  of  the  said  estate,  or  the  rents, 
issues  and  profits  thereof,  he  provide  for  the  maintenance, 
sustenance  and  support  of  the  said  C.  D.  and  his  family. 

And  the  said  F.  C.  is  further  required  to  abide  by  and  obey 
all  and  every  such  lawful  order  or  orders  in  the  premises  as 
may  hereafter  be  made  in  our  said  [Supreme]  Court,  or  by 
another  court  or  judge,  and  to  render  a  full  and  just  account 
of  the  execution  of  the  said  trust,  and  of  the  estate,  property 
and  effects  which  shah  have  come  to  his  hands,  when  and  as 
often  as  required  by  our  said  court  or  a  judge  thereof  [or  by 
the  county  judge  of  — coimty]. 


Form  No.  lO'JS. 

Petition  by  Lunatic,  etc.,  to  Discharge  Committee,  etc.,  on  His 

Recovery. 
(Code  Civ.  Pro.  §2343.) 

The  petition  of  the  above-named  C.  D.  respectfully  showeth, 

that  on  the day  of ,  19 — ,  a  commission  was 

issued  out  of  this  court  against  your  petitioner,  and  on  the 

day  of following  an  inquisition  was  taken 

[or  a  trial  was  had  and  an  order  rendered]  under  the  same, 
whereby  your  petitioner  was  duly  found  to  be  a  lunatic,  etc., 

and  F.  C,  of  ,  was  subsequently  appointed  by  this 

court  committee  of  his  [person  and]  estate. 

That  your  petitioner  having  fully  recovered  his  sound  state 
of  mind  and  understanding  [or  having  been  habitually  tem- 
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perate  in  the  use  of  ardent  spirits]  for  twelve  months  past,  as 
appears  by  the  affidavits  hereto  annexed,  is  desirous  that  the 
said  committee  should  be  discharged,  and  that  the  property  of 
your  petitioner,  remaining  in  the  hands  of  the  said  F.  C.  as 
such  committee,  should  be  restored  to  your  petitioner,  after 
deducting  the  legal  charges  and  expenses  of  the  said  committee. 
Your  petitioner,  therefore,  prays  that  he  may  be  at  liberty 
to  attend  in  open  court,  or  before  a  referee,  for  the  purpose  of 
being  examined  as  to  his  sanity  of  mind  and  competency  of 
understanding  [or  as  to  his  temperate  habits  and  compe- 
tency] for  the  management  of  his  estate;  and  that  the  court 
will  make  an  order  discharging  the  said  committee  and  re- 
storing his  property,  and  for  such  other  and  further  relief  as 
may  be  proper. 


Form  No.  1076. 

Affidavit  Annexed  to  Petition  for  Discharge  of  Committee. 

(Code  Civ.  Pro.  §2343.) 

F.  C,  of ,  being  duly  sworn,  says,  that  he  is  the 

committee  of  C.  D.,  above  named. 

Jhat,  about  a  year  since,  the  said  C.  D.  was  happily  restored 
to  a  state  of  convalescence,  and  that  soon  afterwards  the  said 
deponent  resigned  the  management  of  his  affairs  into  the 
hands  of  the  said  C.  D.,  and  from  that  time  to  the  present,  he 
has  uniformly  and  constantly  shown  himself  to  be  in  his  perfect 
senses,  and  has  now  the  management  of  his  own  affairs,  which 
he  conducts  with  the  utmost  regularity  and  with  great  precision. 

And  this  deponent  further  says,  that  from  the  time  last 
mentioned  to  the  present  time,  the  said  C.  D.  has,  at  all  times, 
appeared  to  be  perfectly  rational  and  free  from  any  symptom 
of  derangement,  and  that  at  this  time  deponent  believes  him  to 
be  of  good  and  perfectly  sound  mind,  memory,  and  understand- 
ing. 

Form  ]Vo.  1077. 

Affidavit  Annexed  to  Petition  for  Discharge  of  Committee  Made 

by  Physician. 
(Code  Civ.  Pro.  §2343.) 

C  C,  of  ,  being  duly  sworn,  says,  that  he  is  a 

doctor  of  physic  and  resides  at . 

That  he  knows  the  said  C.  D.  above  named  and  described, 
and  has  known  him  for  upwards  of years. 


1832      Bradbury's  Lansing's  forms  and  practice. 

Appointment  of  Committee. 

That  he  heard  he  was  afflicted  with  insanity  about  two 
years  ago,  but  that  he  was  happily  restored  to  a  convalescent 
state  about  a  year  since. 

And  deponent  further  says,  that  he  has  seen  the  said  CD. 
many  times  during  the  past  year,  and  that  he  never  betrayed 
any  s3Tnptom  of  insanity;  and  that  he,  this  deponent,  saw  the 

said  C.  D.  on  the day  of ,  instant,  when  this 

deponent  did  not  discover  in  him  the  shghtest  symptom  of 
insanity  or  unsoundness  of  intellect,  and  that  this  deponent 
verily  believes  the  said  C.  D.  to  be  of  perfectly  sound  mind, 
memory  and  understanding. 


Form  No.  1078. 

Order  Discharging  Committee. 

(Code  Civ.  Pro.  §2343.) 

On  reading  and  filing  the  petition  of  C.  D.,  above  named, 

dated  the day  of ,  19 — ,  setting  forth  that 

he  has  perfectly  recovered  his  sound  state  of  mind  and  un- 
derstanding [or  has  been  habitually  temperate  in  the  use  of 
ardent  spirits]  for  twelve  months  past,  and  praying  for  the 
discharge  of  his  committee,  F.  C,  heretofore  appointed  in  the 
above  matter,  and  for  the  restoration  of  his  property,  and  on 
reading  and  filing  the  affidavits  of  R.  D.  and  C.  C,  dated 

[respectively] ,  19 — ,  etc.,  in  support  of  said  petition; 

and  upon  examining  the  said  C.  D.,  in  open  court,  as  to  his 
sanity  of  mind  and  competency  of  imderstanding  [or  as  to  his 
habits,  etc.]: 

It  is  hereby  ordered,  on  motion  of  H.  C,  counsel  for  said 
C.  D.,  that  the  said  committee,  F.  C,  heretofore  appointed 
herein  of  the  person  [and  estate]  of  said  C.  D.,  be  and  he  is 
hereby  discharged,  and  that  he  restore  to  said  C.  D.  the  prop- 
erty remaining  in  his  hands  of  the  said  C.  D.,  after  deducting 
the  legal  charges  and  expenses  of  the  said  committee. 


Form  No.  1079. 

Inventory  and  Account  of  Committee  to  be  Rendered  Annually.  ^ 
(Code  Civ.  Pro.  §  2341.) 

Inventory. 
A  just  and  true  inventory  of    the  [personal]  property  of 
C.  D.,  a  lunatic  [etc.],  on  the day  of ,  19 — , 

1  If  the  incompetent  is  in  a  State  institution,  see  §  2341,  as  am'd.     If 
the  services  of  the  incompetent  have  been  used,  see  Id. 
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made  pursuant  to  law  by  F.  C,  committee  of  said  lunatic 
[etc.]: 

19—. 
Dec.      31.     Balance  of  cash  on  hand  this  day $16  74 

Robert  Gray's  bond  and  mortgage  on  real  estate, 
which  is  well  secured,  with  interest  at  [six]  per 
cent  from ,  19 — 350  00 

Two  hundred  and  forty-two  shares  of  stock  in  the 

bank,  worth  at  par  value 1,200  00 

Five  shares  of stock,  par  value  $1,000,  but 

actually  wor-th  only  about 300  00 

A  bond  of  G.  Lord  and  mortgage  for  $800  on  unin- 
cumbered real  estate  which  is  well  secured,  with 

interest  at  [six]  per  cent,  interest  due  from , 

19— 800  00 

S.  Drake's  bond  and  mortgage  for  $910  on  unin- 
cumbered real  estate,  with  interest  at 

per  cent,  interest  due  from ,  19 — 910  00 

J.  Field's  bond  and  mortgage  for  $700,  well  secured 
on  unincumbered  real  estate,  with  interest  from 
,  19 — ,  interest  due  from ,  19 —        700  00 

Balance  of  a  legacy  left  to  lunatic  [etc.]  by  John 

Miller,   deceased 250  00 

[A  cultivated  farm  in  the  town  of  Charlton,  in  the 
county  of  Saratoga,  containing  110  acres  in  good 

repair,  under  a  lease  for  one  year  from , 

19^ — ,  at  an  annual  rent  of  $70,  worth  about]  .  .  .      1,200  00 

[A  dwelling-house  and  lot  of  ground  on  Genesee 
street,  in  the  city  of  Utica;  dimensions  of  lot  200 
feet  in  depth  and  28  feet  in  width,  under  a  lease 
for  one  year  from  May  1,  19 — ,  at  an  annual  rent 
of    $180,    payable  quarter-yearly,  worth  about  ]     3,000  00 

Estimated  value  of  [real  and]  personal  estate.  .    $8,726  74 


Account  Current. 
The  estate  of  C.  D.,  a  lunatic  [etc.],  to  F.  C,  Committee,  19 — . 

19—. 

May        2.  To  cash  paid  M.  Louis,  bill  for  board  and  lodging, 

etc $27  33 

June       4.  Dr.  Jones'  bill  for  medical  attendance 917 

July        9.  J.  Fox's  bill  for  tuition 13  21 

15.  P.  Storm,  in  full,  for  mortgage  on  farm 5,000  00 

Aug.     19.  Cash  loaned  on  mortgage  to  A.  B 839  08 

11.  S.  Mark's  bill  for  books  and  stationery 17  36 

Sept.     17.  Collector,  for  taxes  on  dwelling-house  and  lot  in 

Utica 19  22 

29.  G.  Bull's  bill  for  repairing  dwelling-house  in  Utica.  43  19 

Oct.      12.  S.  Rider,  repairing  barn  in  town  of  Charlton 62  40 

20.  Postage  on  letter  from  A.  B .- 25 

Nov.       6.  D.  Gray's  bill  for  merchandise 33  29 

18.     Wm.  Lett's  bill  for  board  and  lodging 46  67 

21.  S.  Newland's  bill  for  lumber  used  in  repairing  house 

and  bam 15  44 

Vol.  11—61 
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Deci     31.     Loaned  Robert  Gay  on  his  bond  and  mortgage  on 

farm $350  00 

Commissions  for  receiving  moneys  since  last  annual 
account,  exclusive  of  capital  received  from  previ- 
ous  investments: 

2i  per  cent  on  $1,000  00 25  00 

l|  per  cent  on    5,000  00 62  50 

i  per  cent  on       553  98 2  77 

Do.  for  moneys  paid  out,  exclusive  of  investments 
and  reinvestments: 

2i  per  cent  on  $1,000  00 25  00 

li  per  cent  on    4,000  00 50  00 

i  per  cent  on       637  54 3  18 

Balance  due  the  estate 9  24 

$6,654  30 

CONTHA. 

Ck. 

Balance  due  as  by  last  annual  account $27  32 

Cash  received,  one  quarter's  rent  on  dwelling-house 

in  Utica 46  00 

One  year's  interest  on  G.  Lord's  bond  and  mortgage.  56  00 

Dividend  on bank  stock 73  50 

One  yearJs  rent  on  farm  in  town  of  Charlton 59  00 

One  quarter's  rent  on  house  in  Utica 45  00 

L.  Kern's  note,  principal $73  00 

Interest  1  year,  3  months,  15  days 6  59 

79  59 

One  year's  interest  on  S.  Drake's  bond  and  mortgage  63  70 

One  quarter's  rent  on  dwelling-house  in  Utica 45  00 

One  year's  interest  on  J.  Field's  bond  and  mortgage  42  00 

Cash  for  timber  sold  J.  Peters 6,000  00 

Part  of  the  amount  of  legacy  to  infant  by  John 

Miller's  will 70  00 

Oct.      13.     Amount  of  G.  Lord's  note  given  for  balance  of  last 

year's  interest  on  his  mortgage,  including  interest 

on  note 23  19 

Nov.     13.     One  quarter's  rent  on  house  in  Utica 45  00 

$6,654  30 
,  January ,  19 — . 

County,  ss.: 

F.  C,  of ,  the  committee  of  the  person  and  prop- 
erty of  the  above-named  C.  D.,  a  lunatic  [etc.],  being  duly 
sworn,  doth  depose  and  say,  that  the  foregoing  inventory 
and  account  contain,  to  the  best  of  deponent's  knowledge 
and  belief,  a  full  and  true  statement  of  all  his  receipts  and 
disbursements  on  account  of  said  C.  D.,  and  of  al}  money 
and  other  personal  property  of  the  said  C.  D.,  which  have 
come  to  this  deponent's  hands,  or  have  been  received  by  any 


19—. 

Jan. 

1. 

Feb. 

2. 

March 

7. 

April 

15. 

May 

3. 

8. 

June 

12. 

July 

27. 

Aug. 

4. 

19. 

19. 

Sept. 

27. 
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Other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment  [or  since  the  filing  of  his  last  inventory  and  ac- 
count], and  of  the  value  of  all  such  property,  together  with 
a  full  and  true  statement  and  account  of  the  manner  in  which 
he  has  disposed  of  the  same;  and  of  all  the  property  remaining 
in  his  hands  at  the  time  of  the  filing  of  said  inventory  and 
account;  and  a  full  and  true  description  of  the  amount  and 
nature  of  each  investment  made  by  him  since  his  appointment 
[or  since  the  filing  of  his  last  annual  inventory  and  account], 
and  that  he  does  not  know  of  any  error  or  omission  in  the  said 
inventory  or  account  to  the  prejudice  of  the  said  CD. 


Form  No.  1080. 

Order  for  Inventory  or  Account,  or  for  Further  Inventory,  etc., 

by  Committee. 

(Code  Civ.  Pro.  §  2342.) 

It  having  appeared  by  the  examination  made  by  me  [or 
which  I  have  caused  to  be  made,  etc.]  of  the  accounts  and 
inventories  filed  by  the  committees  of  property  of  lunatics, 

idiots  and  habitual  drimkards  in  the  coxmty  of since 

the  first  day  of  February,  19 — , 

That  [*]  F.  C,  of ,  the  committee  of  the  property  of 

C.  D.,  a  lunatic,  etc.,  appointed  as  prescribed  by  title  sixth 
of  chapter  seventeenth  of  the  Code  of  Civil  Procedure,  has 
omitted  to  file  his  annual  inventory  [or  account,  or  inventory 
and  account,  or  the  affidavit  relating  to  the  inventory  and 
account  filed  by  him]  for  the  year  19 — : 

It  is  hereby  ordered,  that  the  said  F.  C,  as  such  committee, 
file  his  said  aimual.  account,  etc.,  for  the  year  19 —  [or  state 

other  requirement],  on  or  before  the day  of , 

19 — ^  in  the clerk's  office  [and,  also,  that  said  F.  C. 

pay  the  expense  of  serving  this  order  upon  him]. 

[Or  as  above  to  (*),  and  from  thence  as  follows:  In  my  opin- 
ion the  interest  of  C.  D.,  a  lunatic  (etc.),  requires  that  F.  C, 
the  committee  of  said  C.  D.,  appointed  as  prescribed  in  title 
sixth  of  chapter  seventeenth  of  the  Code  of  Civil  Procedure, 
should  render  a  more  full  and  satisfactory  inventory  {or  ac- 
count, or  inventory  and  account)  as  such  committee:  It  is 
hereby  ordered,  etc.,  that  said  F.  C.  file,  on  or  before  the 
day  of ,  19 — ,  in  the  {name  clerk's  office), 
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a  more  full  and  satisfactory  account  {or  inventory,  or  inventory 
and  account,  etc.)  (and,  also,  that  said  F.  C.  pay,  etc.)]. 

[Provision  for  appointment  of  special  guardian.     See  Code 
Civ.  Pro.  §  2342,  as  am'd  by  L.  1899,  c.  350.] 


Art.  IV.  leave  to  sell  property. 

FORMS. 

NO.  PAGE. 

1081.  Order  for  judgment  that  trustee,  etc.,  of  infant  convey 1836. 

1082.  Order  for  judgment  for  specific  performance  of  contract  by  in- 

fant, etc 1837. 

1083.  Petition  for  sale  of  real  property  of  infant 1837. 

1084.  Petition  by  committee  of  lunatic,  idiot  or  habitual  drunkard 

for  sale  of  his  real  estate  to  pay  debts 1839. 

1085.  Order  upon  petition  appointing  special  guardian  of  infant. .  1840. 

1086.  Bond  of  committee  or  special  guardian 1841. 

1087.  Order  to  show  cause  why  committee  should  not  file  bond.  .  .  .  1842. 

1088.  Order  upon  return  of  order  to  show  cause,  No.  1087 1842. 

1089.  Order  appointing  referee  to  inquire  into  merits  of  application  1843. 

1090.  Referee's  report 1843. 

1091.  Final  order  upon  referee's  report 1845. 

1092.  Report  of  special  guardian  or  committee  of  agreement  to  sell  1846. 

1093.  Order  confirming  guardian's    (etc.)   report,   and   directing  a 

conveyance 1847. 

1094.  Another  form  of  order  of  confirmation,  where  proceeds  are 

retained  by  guardian,  etc 1848. 

1095.  Another  form  of  order  of  confitrmation,  where  the  amount  of 

the  proceeds  exceeds   five   hundred   dollars  and  no   real 
security  has  been  given  by  the  guardian 1848. 

1096.  Final  report  of  special  guardian 1849. 

1097.  Order  confirming  final  report  of  special  guardian 1850. 

Form  No.  1081. 

Order  for  Judgment  That  Trustee,  etc.,  of  Infant,  Convey. 

(Code  Civ.  Pro.  §  2347.) 

As  in  Form  No.  1082  to  [*],  and  thence  as  follows:  It  is  hereby 
ordered,  that  C.  P.,  the  guardian  ad  litem  of  the  said  infant 
defendant,  execute,  acknowledge  and  deliver  to  J.  K.  [within 
ten  days  after  service  upon  him  of  a  copy  of  the  judgment 
entered  hereupon],  a  good  and  sufficient  conveyance  of  all  the 
estate,  right,  title  and  interest  of  the  said  infant  as  trustee  as 
aforesaid,  in  and  to  the  premises  described  as  follows  in  said 
complaint,  to  wit  [describe  same]. 
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And  it  is  further  ordered,  that  the  said  plaintiff  pay  to  the 

said  guardian  ad  litem  dollars  costs  of  this  action 

[or  insert  other  directions  as  to  costs],  and  that  plaintiff  have 
judgment  accordingly. 

Form  No.  1083. 

Order  for  Judgment  for   Specific   Performance  of  Contract  by 

Infant,  etc. 
(Code  Civ.  Pro.  §'2347.) 

On  filing  due  proof  of  personal  service  of  the  summons  and 
a  copy  of  the  complaint  in  this  action  upon  each  of  the  de- 
fendants, and  proof  that  no  answer  or  demurrer  has  been 
served,  except  the  usual  general  answer  which  has  been  put  in 
on  behalf  of  the  said  defendants  by  C.  P.,  the  guardian  ad 
litem  of  said  defendants,  duly  appointed  herein,  and  on  filing 
proof  of  due  service  of  notice  of  this  application  for  judgment 
upon  said  guardian  ad  litem  [or  upon  F.  R.,  the  attorney  for 

said  guardian  ad  litem],  and  on  motion  of ,  for  the 

plaintiff,  and  after  hearing,  etc.;  and  the  court  being  satisfied, 
after  hearing  the  parties,  that  a  conveyance  of  said  premises 
described  in  the  complaint  herein  ought  to  be  made,  as  here- 
inafter directed:  [*] 

It  is  hereby  ordered  and  adjudged,  that  said  C.  P.,  the  guard- 
ian ad  litem  of  the  said  infants,  defendants  herein,  execute, 
acknowledge  and  deliver,  in  the  name  of  said  infants,  to  J.  K. 
[within  ten  days  after  service  upon  him  of  a  copy  of  the  judg- 
ment entered  hereupon],  a  good  and  sufficient  conveyance  of 
all  the  estate,  right,  title  and  interest  of  the  said  infants  in  and 
to  the  premises  described  in  the  complaint  herein  as  follows, 
to  wit  [describe  same],  upon  his  complying  with  the  terms  and 
conditions  to  be  performed  on  his  part  under  the  contract  set 
forth  in  the  said  complaint. 

^  And  it  is  further  ordered,  that,  etc.  [insert  directions  as  to 
costs],  and  that  plaintiff  have  judgment  accordingly. 


Form  Ho.  1083. 

Petition  for  Sale  of  Real  Property  of  Infant. 

(Code  Civ.  Pro.  §§  2348,  2350.) 

The  petition  of  A.  B.  and  C.  B.  respectfully  shows,  that 
said  A.  B.  is  an  infant  of  the  age  ^  of  fourteen  years  and  upwards, 

1  Code  Civ.  Pro.  §  2348  was  amended  by  L.  1903,  c.  154,  to  include  the 
contingent  interest  in  real  property  of  an  infant  not  in  being. 
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and  became  of  the  age  of  years  on  the 


day  of ,  19 — ,  and  resides  at,  etc.;  that  E.  B.  is  an 

infant  under  the  age  of  fourteen  years,  and  resides,  at,  etc., 

and  became  of  the  age  of years  on  the day 

of ,  19 — ,  and  that  C.  B.  is  the  mother,  etc.,  of  said 

infants  [or  is  the  general  guardian  of  said  infants]. 

That  the  said  infants  are  two  of  the  children  and  heirs-at- 
law  of  W.  B.,  late  of,  etc.,  deceased,  and  that  as  such  heirs- 
at-law  they  are  each  entitled  to  an  imdivided  fifth  part,  sub- 
ject to  the  right  of  dower  of  [the  said]  C.  B.,  their  mother,  of 
a  lot  of  land,  situated  in  the  Second  ward  of  the  city  of  Troy, 
with  a  dwelling-house  and  out-houses  thereon,  and  known  as 
lot  No.  160,  Fourth  street;  also  to  an  undivided  fifth  part  of  a 
certain  lot,  piece  or  parcel  of  land,  situate,  lying  and  being  in 

the  town  of  ,  in  the  county  of ,  consisting 

of  about  three  hundred  acres  of  land,  and  boimded  and  de- 
scribed as  follows  [insert  description]. 

That  the  said  house  and  lot  in  the  city  of  Troy  are  worth 

the  sum  of dollars,  and  produce  an  annual  income 

of dollars;  that  the  said  lot  or  parcel  of  land  lying 

in  the  town  of is  worth  about dollars,  but  is 

entirely  unproductive,  being  wild  and  imimproved. 

That  the  brothers  of  said  infants,  R.  B.,  J.  B.  and  S.  B., 
own  the  other  three-fifths  of  the  said  real  estate  above  men- 
tioned and  threaten  to  commence  proceedings  against  said 
infants  for  the  partition  thereof. 

And  your  petitioners  further  show,  that  the  said  infants 
do  not  own  any  other  real  estate  than  that  above  described, 
and  that  they  have  no  personal  property  of  any  kind  or  to 
any  amount  whatever,  except  their  necessary  wearing  apparel 
[and  except,  etc.],  and  no  income,  except  as  above  stated 
[if  they  have  had  any  personal  property  which  has  been  disposed 
of,  show  what  disposition  has  been  made  of  it,  and  if  there  are  any 
demands  against  the  infants'  estate,  state  them;  see  section  2350, 
Code  Civil  Procedure]. 

And  your  petitioners  further  show,  that  [the  said]  C.  B.,  the 
mother  of  said  infants,  as  the  widow  of  the  said  W.  B.,  de- 
ceased, the  father  of  the  said  infants,  is  entitled  to  dower  in 
the  said  real  estate,  and  that  she  has  no  means  of  support  for 
herself  or  her  said  infant  children,  except  what  she  and  they 
may  acquire  by  their  own  exertions,  and  that  it  is  necessary 
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that  the  said  premises,  or  some  part  thereof,  should  be  sold 
[or  mortgaged,  or  leased]  and  the  proceeds,  or  some  part  thereof, 
be  applied  towards  the  necessary  education  and  maintenance 
of  said  infants;  and  the  said  C.  B.  [hereby]  offers  to  unite  in 
the  sale  of  said  premises,  and  to  release  her  right  of  dower 
therein,  upon  condition  that  one-third  part  of  the  purchase 
money  be  securely  invested  and  the  annual  interest  thereof 
be  paid  to  her  during  her  natural  life;  or  that  a  gross  swrn  be 
paid  to  her  in  Heu  thereof,  equal  in  value  to  her  life  estate 
therein,  to  be  ascertained  on  the  principle  of  life  annuities. 

That  no  previous  application  for  the  sale  of  said  real  estate, 
or  any  part  thereof,  has  been  made  [excepting  (state  any  pre- 
vious application,  the  time  thereof  and  what  disposition  has  been 
made  of  the  same)]. 

Your  petitioners  therefore  pray,  that  the  said  real  estate 
may  be  sold  [or  leased,  or  mortgaged]  by  and  under  the  direc- 
tion of  this  court,  and  that  W.  R.,  of  the  city  of  Troy,  counselor- 
at-law,  who  is  the  uncle  of  [or  who  is  in  no  way  related  to]  the 
said  infants,  may  be  appointed  their  special  guardian,  for  the 
purpose  of  selling,  etc.,  the  interests  of  said  infants  in  the  said 

real  estate,  and  E.  F.,  of ,  and  G.  H.,  of  , 

are  proposed  as  sureties  for  the  said  W.  R.  as  such  special  guard- 
ian, to  join  with  him«in  a  bond  in  such  penalty  and  upon  such 
conditions  as  may  be  required,  and  that  your  petitioners  may 
have  such  other  and  further  relief  as  may  be  proper. 

[Verification.] 

Consent  of  Guardian. 

I  hereby  consent  to  be  appointed  the  special  guardian  of 
the  infants  named  in  the  foregoing  petition. 

[Acknowledgment.]         

Form  No.  1084. 

Petition  by  Committee  of  Lunatic,  Idiot  or  Habitual  Drunkard  for 
Sale  of  His  Real  Estate  to  Pay  Debts. 

(Code  Civ.  Pro.  §§2348,  2350.) 

The  petition  of  F.  C,  the  committee  of  the  person  and  estate 
of  C.  D.,  a  lunatic  [etc.],  respectfully  shows,  that  by  an  order 

Qf  ^hg  , Court,  made  on  the day  of , 

19 your  petitioner  was  appointed  such  committee. 

That,  as  such  committee,  he  has  duly  made  out  [and  verified] 
an  inventory  of  the  estate  of  the  said  C.  D.,  real  and  personal. 
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and  has  therein  stated  the  value  thereof,  and  the  amount  of 
the  rents  and  profits  of  the  said  real  estate,  and  of  the  debts 
owing  by  the  said  lunatic  [etc.],  a  copy  of  which  is  hereto  an- 
nexed. 

That  it  appears,  from  said  inventory,  that  the  said  real 
estate  consists  of  a  house  and  lot,  situate  in  the  city  of  Albany, 

being  No.  — ,  etc.,  of  the  value  of  about  dollars, 

and  which  rents  for  the  sum  of dollars  annually. 

That  the  value  of  the  said  personal  estate,  at  the  time  of 

your  petitioner's  appointment,  was  about  dollars, 

but  that  your  petitioner  has  been  obhged  to  sell  the  following 
articles,  namely  [specify  them],  and  apply  the  proceeds  to  the 
payment  of  debts  owing  by  the  said  lunatic,  to  wit:  a  debt  of 

dollars,  due  to  W.  S.  for  medical  attendance,  and  a 

debt  of dollars,  due  to  T.  R.  for  boarding  said  lunatic, 

and  the  sum  of dollars  for  the  costs  of  the  proceeding 

for  your  petitioner's  appointment,  due  to  his  attorney. 

Your  petitioner  further  shows,  that  the  following  is  an  ac- 
count of  the  debts  and  demands  now  existing  against  the  estate 
of  the  said  lunatic  [etc.],  viz.  [set  forth  a  list  of  the  debts  with 
their  amounts]. 

That  the  aggregate  amoimt  of  such  debts  and  demands  is 
dollars,  as  near  as  can  be  ascertained,  for  the  pay- 
ment of  which,  in  addition  to  the  expenses  of  supporting  such 
lunatic,   the  income  of  his  real  and  personal  estate,  which 

amounts  to  dollars,  is  wholly  inadequate,  and  that 

even  his  whole  personal  estate  would  not  be  sufficient  to  dis- 
charge the  same,  were  it  sold  for  that  purpose. 

Your  petitioner,  therefore,  prays  that,  by  an  order  of  this 
coxirt,  he  may  be  authorized  and  empowered  to  mortgage  or 
sell  so  much  of  the  real  estate  of  the  said  lunatic  as  may  be 
necessary  for  the  payment  of  his  debts,  and  for  such  other 
relief  as  may  be  necessary. 


Form  No.  1085. 

Order  Upon  Petition  Appointing  Special  Guardian  of  Infant. 

(Code  Civ.  Pro.  §  2352.) 

On  reading  and  filing  the  petition,  dated  the day 

of ,  19 — ,  of  A.  B.,  of  ,  an  infant  over  the 

age  of  fourteen  years,  to  wit:  of  the  age  of years  and 

upwards,  and  of  E.  B.,  of ,  an  infant  under  the  age  of 
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fourteen  years,  to  wit:  of  the  age  of years  and  up- 
wards, and  of  C.  B.,  the  mother,  etc.  [or  general  guardian], 
of  said  infants,  in  their  behalf,  praying  for  the  sale  of  certain 
real  estate  of  the  said  infants  therein  described,  under  the 
direction  of  this  court,  and  for  the  appointment  of  W.  R.,  of 

,  as  special  guardian,  for  the  purpose  of  conducting 

the  said  sale;  and  on  reading  and  fiUng  the  consent  of  said 
W.  R.,  annexed  to  said  petition,  to  become  such  special  guard- 
ian: 

It  is  hereby  ordered,  that  said  W.  R.  be  and  he  is  hereby 
appointed  the  special  guardian  of  said  infants,  with  respect 
to  the  proceedings  herein,  upon  his  filing  with  the  county 

clerk  of  — county  [or  name  other  clerk]  a  bond  in  form 

as  required  by  law,  to  [each  of  said  infants],  with  two  sufficient 

sureties,  in  the  penalty  of  dollars,  each  of  which 

sureties  shall  be  worth  the  penalty  of  the  bond  over  and  above 
all  the  debts  and  habilities  which  he  owes  or  has  incurred,  and . 
exclusive  of  property  exempt  by  law  from  levy  and  sale  under 
an  execution,  which  bond  shall  be  duly  acknowledged,  or  proved 
and  certified,  and  accompanied  with  affidavits  of  justification 
made  by  the  sureties,  and  approved  as  required  by  law,  con- 
ditioned for  the  faithful  discharge  of  his  trust,  for  the  paying 
over  and  investing  of,  and  accounting  for,  all  money  received 
by  him  in  this  proceeding  according  to  the  direction  of  any 
court  having  authority  to  give  directions  in  the  premises,  and 
for  the  observance  of  the  directions  of  the  court  in  relation  to 
the  said  trust. 


Form  No.  1086. 

Bond  of  Committee  or  Special  Grnardian. 

(Code  Civ.  Pro.  §§  2.351,  2352.) 

As  in  general  form  of  bond,  changed  so  as  to  include  the  folhw- 
ing:  That,  whereas,  the  above-named  A.  B.  has  been  duly  ap- 
pointed the  special  guardian  of  D.  B.  [and  E.  B.],  infants 
[or  an  infant]  [or  of  C.  D.,  a  lunatic,  etc.],  in  a  proceeding  for 
the  sale  [etc.],  of  certain  real  property  of  said  infants  [or  infant, 
etc.]  [or,  whereas,  the  above-named  A.  B.,  as  committee  of  C.  D., 
a  lunatic,  has  made  application  for  the  sale  (or  mortgaging,  or 
leasing)  of  certain  real  property  of  said  C.  D.;  or,  whereas, 
application  has  been  made  by for  the  sale  of  certain 
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real  estate  of  C.  D.,  a  lunatic,  etc.,  of  whose  person  and  estate 
the  above-named  A.  B.  is  the  committee.]: 

Now,  if  the  said  A.  B.  shall,  and  do,  faithfully  discharge  his 
trust  upon  such  application  as  such  special  guardian  [or  com- 
mittee], and  shall  pay  over  and  invest  and  account  for  all 
moneys  received  by  him  in  the  said  special  proceeding,  accord- 
ing to  the  direction  of  any  court  having  authority  to  give 
directions  in  the  premises,  and  shall  observe  the  directions  of 
the  court  in  relation  to  the  said  trust,  then  the  preceding 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

[Acknowledgment  or  proof,  justification  and  approval.] 


FormlVo.  1087. 

Order  to  Show  Cause  Why  Committee  Should  Not  File  Bond. 

(Code  Civ.  Pro.  §2351.) 

•  Upon  reading  and  filing  the  petition  of  A.  M.,  in  the  above- 
entitled  proceeding,  dated ,  19 — ,  praying  for  the  sale, 

etc.,  of  certain  real  estate  of  C.  D.,  a  lunatic  [etc.],  and  on 
motion  of  F.  P.,  counsel  for  said  petitioner: 

It  is  hereby  ordered,  that  F.  C,  the  committee  of  the  person 
and  estate  of  said  C.  D.,  show  cause  at,  etc.,  on,  etc.,  why  he 

should  not  file  a  bond  to ,  in  such  proceeding,  in  the 

amoimt  of dollars,  with  two  sufficient  sureties,  condi- 
tioned for  the  faithful  discharge  of  his  trust;  for  the  paying  over 
and  investing  of,  and  accoimting  for,  all  money  received  by  him 
in  said  proceeding,  according  to  the  direction  of  any  court  having 
authority  to  give  directions  in  the  premises,  and  for  the  ob- 
servance of  the  directions  of  the  court  in  relation  to  the  said 
trust. 

And  it  is  further  ordered,  that  a  copy  of  this  order,  and  of 
said  petition,  be  served  personally  on  said  F.  C,  on  or  before 
the day  of ,  19 — . 


Form  No.  1088. 

Order  Upon  Return  of  Order  to  Show  Cause  (No.  r087). 

(Code  Civ.  Pro.  §2351.) 

On  the  return  of  the  order  to  show  cause,  made  herein  on 

the day  of ,  19 — ,  why  F.  C.,  the  committee 

of  C.  D.,  a  lunatic,  etc.,  should  not  file  a  bond  herein  as  such 
committee,  in  form  and  amount,  and  with  sureties,  as  provided 
by  said  order,  with  proof  of  due  personal  service  of  a  copy  of  said 
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order  to  show  cause  and  of  said  petition  on  said  F.  C,  as  thereby 

required,  and  on  motion  of ,  counsel  for  the  petitioner 

herein,  and  after  hearing,  etc.,  and  on  reading  [name  any  oppos- 
ing papers]  [or  no  one  appearing, to  oppose];  and  it  appearing 
that  there  is  probable  cause  for  such  apphcation: 

It  is  hereby  ordered,  that  said  F.  C,  as  such  committee,  be 
and  he  is  hereby  required  to  file  a  bond  [describing  it  as  in  last 

form]  within  days  from  the  date  of  this  order  [or 

from  the  time  of  the  service  upon  him  of  a  copy  of  this  order], 

or,  that  in  case  of  his  failure  so  to  do,  R.  P.,  of ,  be 

and  he  is  hereby  appointed  the  special  guardian  of  said  C.  D., 
with  respect  to  the  proceedings  herein,  upon  his  filing  his 
bond  [describing  bond  as  in  Form  No.  1087]. 


Form  No.  1089. 

Order  Appointing  Referee  to  Inquire  Into  Merits  of  the  Applica- 
tion. 

(Code  Civ.  Pro.  §2354.) 

The  petition  of  A.  B.  and  E.  B.,  infants,  and  of  C.  B.,  the 
mother  [or  general  guardian]  of  said  infants,  on  their  behalf, 

dated  ,  19 — ,  having  been  duly  presented  and  filed 

in  the  above-entitled  proceeding  on  the day  of 

-,  19 — ,  and  the  court  having  made  an  order  thereupon  on 


the  said  day  of  ,  19 — ,  appointing  W.  R. 

special  guardian  of  said  infants,  with  respect  to  the  proceedings 
herein,  upon  his  filing  with  the  [name  clerk]  his  bond  as  therein 
mentioned,  and  it  having  appeared  by,  etc.,  that  said  bond  has 

been  duly  filed  with  the  said  clerk  on  the  day  of 

,  19-: 

Now,  upon  the  application  of  ,  attorney  for  said 

petitioners,  it  is  hereby  ordered,  that  I.  L.,  of ,  coun- 

selor-at-law,  be  and  he  is  hereby  appointed  as  referee  to  in- 
quire into  the  merits  of  the  said  application,  and  that  said 
referee  examine  into  the  truth  of  the  allegations  of  the  said 
petition,  hear  the  allegations  and  proofs  of  all  persons  interested 
in  the  application,  and  report  his  opinion  thereupon,  together 
with  the  testimony,  with  all  convenient  speed. 


Form  No.  1090. 

Referee's  Report. 
(Code  Civ.  Pro.  §2354.) 

I    I.  J.,  appointed   referee  in  the  above-entitled  proceed- 
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ing,  by  an  order  of  the  court  therein  dated ,  19 — ,  do 

hereby  report: 

That  having  taken  the  oath  as  required  by  law,  which  oath 
is  hereto  annexed  marked  "A,"  and  having  been  attended  by 
the  counsel  for  the  petitioners  and  by  the  special  guardian  of 
the  said  infants  [etc.],  I  have  examined  into  the  truth  of  the 
allegations  of  the  petition  herein,  and  have  heard  the  proofs 
and  allegations  of  all  persons  interested  in  the  property,  or 
otherwise  interested  in  the  application. 

That,  in  my  opinion,  a  sale  [or  lease,  or  mortgage]  of  the 
premises  described  in  the  said  petition  [or  state  portion  thereof] 
would  be  beneficial  to  the  said  infants  [or  lunatic,  etc.],  and 
the  reasons  therefor  are  as  follows  [here  state  same]. 

And  I  further  report  that  the  said  infants  [etc.],  are  [or  is] 
in  absolute  need  of  having  the  whole  [or  state  portion]  of  the 
proceeds  of  such  sale  [lease  or  mortgage]  for  the  payment  of 
[his]  debts  [or  for  the  maintenance  and  necessary  education  of 
himself  (and  his  family)],  in  addition  to  what  he  might  earn 
by  his  own  exertions  [or  state  that  said  infants  (etc.)  are  not  in 
absolute  need  of  any  portion  of  the  proceeds,  etc.,  as  above]. 

And  I  further  report,  that  the  said  premises  are  worth,  in 

the  aggregate,  the  sum  of dollars;  that  the  house  and 

lot,  situated  in  the  city  of  Troy,  are  worth '- dollars, 

and  that  the  lot  of  land,  situated  in  the  town  of ,  in 

the  county  of ,  is  worth dollars. 

And  I  further  report,  that,  in  my  opinion,  it  will  be  for  the 
interests  of  the  said  infants  [etc.]  to  have  the  said  real  estate 
sold  [or  mortgaged,  or  leased],  upon  the  following  terms  and 
conditions: 

That  so  much  of  the  proceeds  of  their  shares  or  interests  in 
the  same  as  may  be  necessary  to  pay  their  respective  propor- 
tions of  the  gross  value  of  the  dower  right  of  [their  mother] 
C.  B.  therein,  and  the  costs  of  these  proceedings,  be  paid  by 
the  purchaser  on  the  delivery  of  the  deed,  and  that  the  pay- 
ment of  the  residue  of  the  purchase  money  of  the  interests  of 
said  [infants]  be  secured  by  the  bond  of  the  purchaser,  and  a 
mortgage  upon  the  said  premises,  to  be  given  to  the  [county 

treasurer  of county  in  trust  for  the  said  (infants)], 

conditioned  to  pay  the  interest  thereon  semiannually,  at  the 

rate  of per  cent  per  annum,  and  the  principal  in  two 

equal  installments,  one  of  which  shall  be  paid  on  the  day  when 
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the  said  A.  B.  shall  arrive  at  the  age  of  twenty-one  years,  and 
the  other  on  the  day  when  the  said  E.  B.  shall  arrive  at  full 
age  [or  insert  other  provisions  as  may  be  required]. 

And  I  further  report,  that  C.  B.  the  mother  of  said  infants 
and  who  is  entitled  to  her  dower  in  the  premises,  is  willing 
to  join  in  the  said  sale  [or  mortgage,  or  lease],  and  that  I  have 
ascertained  the  value  of  her  life  estate  in  the  premises  on  the 
principle  of  life  annuities,  and  that  the  present  value  of  the 
same  is dollars. 

That  I  have  annexed  hereto  the  testimony  taken  by  me  upon 
said  reference,  marked  "B"  [state  any  further  facts  that  may 
be  necessary  and  proper]. 

All  of  which  is  respectfully  submitted. 


Form  No.  1091. 

Final  Order  Upon  Referee's  Report. 
(Code  Civ.  Pro.  §2355.) 

Upon  filing  the  report  of  I.  J.,  referee,  appointed  herein  by 

order  of  this  court,  which  report  is  dated  ,   19 — , 

from  which  it-  appears  satisfactorily  to  this  court  that  the 
interests  of  the  said  infants  [etc.]  will  be  promoted  by  a  sale 
[or  lease,  or  mortgage]  of  [their  shares  in]  the  real  estate  men- 
tioned in  the  petition  in  this  matter,  for  the  reasons  stated  in 
said  report,  on  motion  of  W.  N.,  of  counsel  for  the  said  peti- 
tioners: 

It  is  ordered,  that  the  said  report  be  and  the  same  is  hereby 
confirmed. 

And  it  is  further  ordered,  that  W.  R.,  the  [special  guardian] 
of  said  [infants]  be  and  he  is  hereby  authorized  and  empowered 

and  directed  to  sell  [or  let  for  a  term  of  ;  years,  or 

mortgage]  all  the  right,  title  and  interest  of  the  said  infants, 
in  and  to  said  real  estate  [or  describe  part  thereof],  at  a  price 
[or  for  an  amount]  not  less  than  the  sum  specified  by  said  referee 
in  his  report  as  the  [value]  thereof,  and  upon  the  terms  and 
conditions  therein  specified. 

[Insert  further  directions  of  the  court  as  to  time,  manner  and 
conditions  of  sale  and  conveyance.] 

But  it  is  hereby  further  ordered,  that  before  such  sale  [or 
lease  or  mortgage]  be  made  pursuant  hereto  the  said  special 
guardian  [or  committee]  enter  into  an  agreement  therefor, 
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subject  to  the  approval  of  this  court,  and  report  the  said 
agreement  to  this  court  under  oath. 


Form  No.  1093. 

Beport  of  Special  Guardian  or  Committee  of  Agreement  to  Sell. 

(Code  Civ.  Pro.  §2356.) 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  matter,  on  the day  of ,  19 — ,  au- 
thorizing and  empowering  and  directing  me,  as  the  [special 
guardian  of  the  infants]  therein  named,  to  contract  for  the 
sale  and  conveyance  [etc.]  of  all  the  right,  title  and  interest 
of  the  said  [infants],  in  and  to  the  real  estate  mentioned  and 

described  in  the  petition  in  this  matter,  dated  the 

day  of ,  19 — ,  and  to  report,  upon  oath,  the  terms 

and  conditions  of  the  agreement  made  by  me  with  the  [pur- 
chaser or  purchasers]  before  the  execution  of  any  deed  or 
instrument  of  conveyance  [etc.]  of  the  said  premises: 

I,  W.  E,.,  the  said  special  guardian  [or  committee],  do  certify 
and  report,  that  I  have  entered  into  an  agreement,  subject  to 
the  approbation  of  this  court,  with  B.  P.  J.,  of,  etc.,  for  the 
sale  [etc.]  of  all  the  right,  title  and  interest  of  the  said  [infants], 
in  and  to  the  said  real  estate,  upon  the  following  terms  and 
conditions,  viz.:  the  said  B.  P.  J.  to  pay  therefor  the  sirni  of 

dollars,  as  follows:  so  much  of  the  said  purchase 

money  as  may  be  necessary  to  pay  the  respective  portions  of 
said  infants  of  the  gross  value  of  the  right  of  dower  of  their 
mother,  C.  B.,  therein,  and  the  costs  of  these  proceedings,  on 
the  delivery  of  the  deed,  and  th^  payment  of  the  residue  of 
said  purchase  money  to  be  secured  by  a  bond  of  the  purchaser 
and  a  mortgage  upon  the  said  premises,  to  be  given  by  him  to 

the  county  treasurer  of  the  county  of  ,  in  trust  for 

the  said  infants,  conditioned  to  pay  the  interest  thereon  semi- 
annually, at  the  rate  of per  cent  per  annum,  and  the 

principal  in  two  equal  installments,  one  of  which  shall  be  paid 
on  the  day  when  the  said  A.  B.  shall  arrive  at  the  age  of  twenty- 
one  years,  and  the  other  on  the  day  when  the  said  E.  B.  shall 
arrive  at  that  age  [or  state  other  terms  of  sale,  etc.,  as  may  be 
necessary]. 

That  the  gross  value  of  the  right  of  dower  of  the  said  C.  B. 

in   the   said  premises  is dollars,  and   the   costs   of 

these  proceedings  amount  to dollars,  after  deducting 


PROCEEDINGS   PECULIAR  TO  INCOMPETENTS.  1847 


Leave  to  Sell  Property. 


which  sums  from  the  amount  of  the  purchase  money,  as  afore- 
said, there  will  remain  the  sum  of dollars  due  to  the 

said  [infants]  collectively,  to  be  secured  as  aforesaid,  or 

dollars  to  each. 

And  I  further  report  that  the  above  are  the  best  terms  upon 
which  I  could  sell  the  said  property,  and  that,  in  my  opinion, 
the  premises  are  an  ample  seciu:ity  for  the  payment  of  the  bal- 
ance of  the  purchase  money  not  paid  down  and  the  interest. 


Form  IVo.  1093. 

Order  Confirming   Guardian's  (etc.)  Eeport  and  Directing  a 

Conveyance. 

(Code  Civ.  Pro.  §2356.) 

On  reading  and  filing  the  report  of  W.  R.,  the  special  guardian 
[etc.]  of  the  above-named  [infants],  made  in  pursuance  of  the 

order  of  this  court,  dated  the day  of  — ,  19 — , 

stating  that  in  pursuance  of  said  order  he  had  entered  into  an 
agreement,  subject  to  the  approbation  of  this  court,  with 
B.  P.  J.,  for  the  [sale]  of  all  the  right,  title  and  interest  of  the 
said  [infants],  in  and  to  the  real  estate  mentioned  in  said  order, 
upon  the  terms  and  conditions  specified  in  the  said  report;  on 
motion  of  W.  N.,  of  counsel  for  the  said  petitioners: 

It  is  ordered,  that  the  said  report,  and  the  agreement  therein 
mentioned,  be  and  the  same  are  hereby  ratified  and  confirmed. 

And  it  is  further  ordered,  that  the  said  special  guardian 
[etc.]  do  execute,  acknowledge  and  deliver  to  the  said  B.  P.  J., 
a  good  and  sufficient  [conveyance]  of  all  the  estate,  right,  title 
and  interest  of  the  said  [infants]  in  and  to  the  premises  afore- 
said, upon  his  complying  with  the  terms  and  conditions  upon 
which,  by  the  said  agreement,  the  [deed]  was  to  be  delivered. 

And  it  is  further  ordered  [*]  that  out  of  the  purchase  money 
paid  by  the  said  B.  P.  J.,  upon  the  delivery  of  the  deed,  the 

said  special  guardian  [etc.]  do  pay  the  sum  of dollars 

to  C.  B.  for  her  dower  right  in  the  shares  of  said  infants  in  the 
premises,  and  take  her  receipt  and  release  in  fuU  discharge 
thereof,  executed  and  acknowledged  as  required  by  law,  she 
having  filed  her  consent,  as  provided  by  section  2362  of  the 
Code  of  Civil  Procedure,  to  accept  such  gross  sum  in  satisfac- 
tion thereof  [or  give  directions  for  the  investment,  as  provided  in 
that  section,  according  to  the  consent];  and  that  he  pay  to  the 
attorney  for  the  petitioner  the  costs  of  these  proceedings,  to 
wit:  the  sum  of  — dollars  [or  to  be  taxed]. 
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And  it  is  further  ordered,  that  the  moneys  which  shall  be 

received  by  the  county  treasurer  of  county,  from 

time  to  time,  for  interest  upon  the  bond  and  mortgage  given 
by  the  purchaser,  be  paid  over  by  him  to  the  said  [special 
guardian]  to  be  applied  by  him  to  the  maintenance  and  edu- 
cation of  the  said  infants,  and  that  said  [guardian]  make  a 
report,  under  oath,  of  the  disposition  and  investment  of  the 
proceeds  of  such  sale,  etc.  [or  make  other  provisions  as  may  be 
necessary]. 


Form  No.  1094. 

Another  Form  of  Order  of  Confirmation,  Where  Proceeds  Are 

Retained  by  Special  Guardian  (etc.). 

(Code  Civ.  Pro.  §§  23.56,  2361.) 

As  in  Form  No.  1093  to  [*],  and  thence  as  follows:  That  so 
much  of  the  proceeds  of  said  [sale]  as  shall  be  necessary  be' 
applied  to  the  payment  of  the  expenses  of  said  sale,  together 

with  the  costs  of  these  proceedings,  to  wit:  the  sum  of 

dollars  [or  to  be  taxed];  and  of  the  remainder  of  such  proceeds 
so  much  as  may  be  immediately  necessary  be  applied  to  the 
maintenance  and  education  of  the  said  infants  [etc.],  and  that 
the  residue  thereof  be  kept  or  put  out  at  interest,  or  invested 
[on  bond  and  mortgage]  for  the  benefit  of  the  said  [infants]; 
and  that  said  [special  guardian]  do  make  a  return  to  the  court, 
in  writing  and  upon  oath,  of  the  investment  and  disposition 
of  the  proceeds  as  soon  as  may  be. 


Form  No.  1095. 

Another  Form  of  Order  of  Confirmation,  Where  the  Amount  of  the 
Proceeds  Exceeds  Five  Hundred  Dollars  and  No  Eeal  Security 
Has  Been  Given  by  the  Guardian. 

(Code  Civ.  Pro,  §§2356,  2361) 

As  in  Form  No.  1093  to  [*],  and  thence  as  follows:  That  the 
said  [special  guardian]  bring  the  share  or  portion  of  the  con- 
sideration money  received  by  him  upon  said  sale  which  belongs 
to  said  infants,  after  paying  thereout  to  the  attorney  of  the 
said  infants  the  costs  of  these  proceedings,  to  wit:  the  sum  of 

dollars  [or  to  be  taxed],  into  court,  and  deposit  the 

same  with  the  county  treasurer  of  county,  to  be 

invested  by  him  for  the  use  of  said  infants  [or  the  court  may 
direct  the  investment  of  the  proceeds  by  the  special  gv/irdian  for 
the  use  of  the  infant]. 
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Form  No.  1096. 

Final  Beport  of  Special  Guardian. 
(Code  Civ.  Pro.  §2361.) 

I,  W.  R.,  the  special  guardian  of  the  above-named  infants, 
having  been  directed  by  an  order  of  this  court,  dated  the 

day  of ,  19 — ,  to  execute,  acknowledge  and 

deliver,  in  the  name  of  said  infants,  to  B.  J.  P.,  of 


a  conveyance  of  the  interest  of  said  infants  in  the  real  estate 
mentioned  and  described  in  the  petition  in  these  proceedings, 

for  a  sum  not  less  than  dollars,  do  hereby  certify 

and  report,  that  I  have  executed  such  conveyance  as  in  and 
by  said  order  I  was  directed,  such  purchaser  having  complied 
with  the  terms  and  conditions  of  said  sale. 

That  I  have  received  from  such  purchaser,  on  account  of 
the  purchase  money,  the  sum  of dollars. 

That  out  of  said  simi  last  mentioned,  I  have  paid  to  the 

attorney  for  the  petitioners  the  sum  of  dollars  for 

the  costs  and  expenses  of  these  proceedings,  including  referee's 

fees,  and dollars  to  C.  B.  to  satisfy  her  dower  interest 

in  said  premises;  and  that  I  have  taken  from  the  said  C.  B.  a 
release  and  discharge  in  full  of  her  said  dower  interest,  and 
that  I  have  disposed  of  the  residue  of  said  sum  in  the  manner 
directed  by  this  court,  as  follows,  to  wit  [state  manner]. 

That  I  have  taken  from  the  attorney  of  the  petitioners  his 
receipt  for  such  costs  and  expenses,  which  [together  with  the 
discharge  of  C.  B.]  is  hereto  annexed. 

I  further  report  that  I  have  taken  from  the  said  B.  J.  P.  a 
bond  and  mortgage  to  the  said  infants  [or  state  how  funds 
have  been  disposed  of\. 

That  I  have  invested  the  residue  of  the  said  proceeds,  amount- 
ing to  the  sum  of dollars,  at  an  interest  of  [six]  per 

centum   per  annum,  payable  semiannually,  on  good  security 

by  bond  and  mortgage,  to  wit:  the  bond  of  M.  J.,  of , 

and  a  mortgage  executed  and  acknowledged  by  him  and  his 

wife  upon  unincumbered  real  estate  in  the  city  of , 

worth  double  the  amount  of  such  proceeds,  which  mortgage 
I  have  caused  to  be  recorded  in  the  office  of  the  clerk  of  the 

county  of  [or  state  other  method  of  investment  pur- 

svxmt  to  the  order]. 
Vol.  11—62 
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Form  No.  1097. 

Order  Confirming  Final  Report  of  Special  Guardian. 

On  reading  and  filing  the  final  report  of  W.  R.,  the  special 
guardian  of  A.  B.  and  M.  B.,  infants,  of  the  execution  and 
delivery  of  a  deed  of  the  real  estate  of  said  infants,  heretofore 

sold  by  him,  bearing  date  ,  19 — ,  and  on  motion  of 

G.  C,  attorney  for  the  said  special  guardian: 

Ordered,  That  the  said  report  be  and  the  same  is  hereby, 
in  all  things,  ratified  and  confirmed. 


Art.  V.   CARE  OP  PROPERTY  OF  A  PERSON  CONFINED  FOR  CRIME. 

FORMS. 

NO.  PAGE. 

1098.  Petition  for  appointment  of  trustee  to  take  charge  of  property 

of  person  imprisoned  for  crime 1850. 

1099.  Order  upon  presentation  of  petition 1851. 

1100.  Order  upon  the  return  of  order  to  show  cause,  No.  1099 1852. 

Form  No.  1098. 

Petition  For  Appointment  of  Trustee  to  Take  Charge  of  Property 
of  Person  Imprisoned  for  Crime. 

(Code  Civ.  Pro.  §2222.) 

The  petition  of  J.  K.  respectfully  shows,  that  A.  B.  is  im- 
prisoned in  the  State  prison  at , — ,  for  a  term  less  than 

life,  to  wit:  for  years  from  the  day  of 

,  19 —  [or  in  the  penitentiary  {or  county  jail)  of  the 

county  of ,  at ,  for  a  longer  term  than  one 

year,  to  wit:  for  the  term  of ,  from,  etc.],  under  the 

sentence  of  the  Court,  for  the  offense  of  , 

as  will  more  fully  appear  from  the  copy  of  the  sentence  of 
conviction  of  said  A.  B.,  annexed  to  and  accompanying  this 

petition,  duly,  certified- by  the  clerk  of  county  [or 

name  other  clerk  of  the  court],  under  the  seal  of  said 

court. 

That  said  A.  B.  resided  at ,  in  the  county  of , 

in  the  State  of  [New  York],  at  the  time  of  his  said  imprisonment. 

That  your  petitioner  resides  at  ,  in  the  State  of 

[New  York],  and  is  a  creditor  of  said  A.  B.  to  the  amount 

of  dollars  [or  is  the  husband,  or  wife,  or  child  of 

said  A.  B.,  or  is  one  of  the  next  of  kin  {or  one  of  the  heirs  pre- 
sumptive) of  said  A.  B.  {showing  in  what  way),  or  a  relative 
of  said  A.  B.  whom  he  is  bound  to  support,  to  wit,  a ]. 
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That  the  name  and  residence  of  each  person  who  is  entitled 
to  make  this  application,  as  prescribed  in  section  2220  of 
the  Code  of  Civil  Procedure,  is  as  follows,  to  wit  [state  same]. 

That  the  following  is  a  brief  description  of  the  property, 
real  and  personal,  of  the  said  prisoner,  and  of  the  value  thereof, 
to  wit  [describe  same]. 

[That  annexed  hereto  is  (or  are)  (sworn  copies  of)  the  original 
account  (or  accounts),  and  the  original  (name  written  specialties 
or  securities,  if  any,  upon  which  the  demand  of  your  petitioner 
arose  or  depends).] 

[That  a  certain  mortgage  (or  judgment,  or  other  security) 

for  the  payment  of  a  certain  sum  of  money,  to  wit, 

dollars  (describing  it),  which  affects  (or  is  a  lien  upon)  certain 
real  (or  personal)  property  belonging  to  said  A.  B.  (or  trans- 
ferred by  said  A.  B.  since  said  lien  was  created),  is  owned  by 
(or  held  in  trust  for)  your  petitioner,  which  said  mortgage  (etc.) 
yo\ir  petitioner  hereby  relinquishes,  so  far  as  it  affects  said 
property,  to  the  trustee  to  be  appointed  pursuant  to  this 
petition,  for  the  benefit  of  all  the  creditors  of  said  A.  B., 
pursuant  to  section  2221  of  the  Code  of  Civil  Procedure.] 

And  your  petitioner  prays  that  this  court  will  appoint  one 
or  more  trustees  to  take  charge  of  the  property  of  said  A.  B., 
as  prescribed  in  article  fourth  of  title  first  of  chapter  seventeenth 
of.  the  Code  of  Civil  Procedure. 


Form  No.  1099. 

Order  Upon  Presentation  of  Petition. 

(Code  Civ.  Pro.  §  2224.) 

On  reading  and  filing  the  petition  of  J.  K.,  dated , 

19 — ,  praying  for  the  appointment  of  one  or  more  trustees  to 
take  charge  of  the  property  of  A.  B.,  who  is  imprisoned  in  the 

[name  prison,  etc.],  at  ,  for  the  term  of  

years  for  the  offense  of ,  pursuant  to  the  provisions 

of  article  fourth  of  title  first  of  chapter  seventeenth  of  the 
Code  of  Civil  Procedure,  to  which  petition  are  annexed  a  copy 
of  the  sentence  of  conviction  of  said  A.  B.,  duly  certified  and 
verified  as  required  by  law,  and  the  other  papers  required  by 
said  article,  and  on  motion  of  M.  G.,  of  counsel  for  said  peti- 
tioner: 

It  is  hereby  ordered  [*]  that  all  the  creditors  of  said  prisoner, 
and  all  persons  interested  in  his  estate,  show  cause  at,  etc.. 
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on,  etc.,  why  such  an  appointment  should  not  be  made  [add 
directions  for  manner  of  service  of  the  order]. 

[Or  as  above  to  (*),  and  from  thence  as  follows:  That  M.  H. 
(and  G.  L.)  be  and  he  is  (or  they  are)  hereby  appointed  trustee 
(or  trustees)  of  the  property  of  the  said  A.  B.,  pursuant  to 
the  provisions  of  said  article.] 


Form  No.  IIOO. 

Order  Upon  the  Beturu  of  Order  to  Show  Cause  (No.  1099.) 
(Code  Civ.  Pro.  §2225.) 

Upon  the  return  of  the  order  to  show  cause,  granted  herein 

by  this  court,  on  the day  of ,  19 — ,  pursuant 

to  the  provisions  of  article  fourth  of  title  first  of  chapter  seven- 
teenth of  the  Code  of  Civil  Procedure,  with  proof  of  due  ser- 
vice thereof  as  required  thereby,  and  the  court  having  h^ard 
the  allegations  and  proofs  of  the  creditors  and  other  persons 
interested  in  the  estate  of  A.  B.,  who  have  appeared,  and  it 
appearing  that  the  said  A.  B.  is  indebted  to  [the  petitioner 
and  to  other  persons]:  [*] 

It  is  hereby  ordered,  that  M.  H.  [and  G.  L.]  be  and  he  is 
[or  they  are]  hereby  appointed  trustee  [or  trustees]  of  the 
property  of  said  A.  B.,  pursuant  to  the  provisions  of  article 
fourth  of  title  first  of  chapter  seventeenth  of  the  Code  of  Civil 
Procedure. 

[Or  as  above  to  (*),  and  from  thence  as  follows:  And  the  per- 
sons interested  in  the  property  of  said  A.  B.  having  paid 
such  indebtedness  (or  given  security  for  the  payment  of  such 
indebtedness  as  the  court  has  prescribed) :  It  is  hereby  ordered, 
on  motion  of,  etc.,  that  the  prayer  of  the  petitioner  be  denied.] 


CHAPTER  XXX. 

NOTICE  TO  PRODUCE. 

FORM. 

NO.  PAGE. 

1101.     Notice  to  produce 1855. 

1.  Deflnition. — A  notice  to  produce  is  a  formal  notification, 
directed  to  a  party  to  an  action,  to  bring  to  the  trial  certain 
specified  papers  or  documents,  and  notifying  him  that  on 
default  of  such  production,  secondary  evidence  will  be  intro- 
duced of  the  contents  of  such  paper  or  document.^ 

2.  When  not  necessary. — A  notice  to  produce  is  not 
necessary  if  the  pleadings  themselves  or  the  form  of  the  action 
inform  the  party  that  it  will  be  necessary  to  produce  a  paper 
to  contradict  the  evidence  of  the  other  party.  Forward  v. 
Harris,  30  Barb.  338;  Lawson  v.  Bachman,  81  N.  Y.  616. 
For  instance,  where  an  architect  sues,  for  his  services,  a  per- 
son for  whom  he  drew  plans  for  a  house,  and  this  person  has 
the  plans.     Hooker  v.  Eagle  Bk.  of  Rochester,  30  N.  Y.  83. 

3.  Given  at  trial. — ^A  notice  to  produce  may  be  given  at 
the  trial  if  a  party  has  a  paper  in  court  and  refuses  to  pro- 
duce it.    Anon.,  Anth.  N.  P.  273.    And  the  court  may  require 

1  It  is  sometimes  used  as  a  substitute,  although  a  dangerous  one,  for  a 
subpoena  diuxs  tecum,  particularly  where  the  evidence  contained  in  the 
document  is  essential  to  the  party  giving  the  notice,  as  the  party  to  whom 
the  notice  is  given  may  refuse  to  produce  the  paper,  as  to  which  refusal 
there  is  no  remedy  except  giving  secondary  evidence  of  the  contents  of  the 
paper.  Further,  a  party  offering  secondary  evidence  after  giving  notice 
to  produce  a  document  may  be  met  with  the  objection  that  he  is  not  offer- 
ing the  best  evidence  which  he  could  have  secured  by  means  of  a  sub- 
poena duces  tecum. 
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the  production  of  papers  which  are  in  court  and  which  are 
shown  to  be  material.  Neukirch  v.  Keppler,  56  App.  Div. 
225,  232;  67  Supp.  710;  aff'd  174  N.  Y.  509;  Stone  v.  Mansfield, 
27  Misc.  560;  58  Supp.  339.  And  the  party  who  has  papers 
in  court  may  be  pilnished  for  contempt  if  he  refuses  to  pro- 
duce them.  Dunn  v.  N.  Y.  Edison  Co.,  46  Misc.  602;  92  Supp. 
787. 

4.  If  the  paper  desired  is  in  a  third  person's  possession, 

the  notice  to  produce  does  not  apply.  Auten  v.  Jacobtcs,  21 
Misc.  632;  47  Supp.  1119. 

6.  What  must  be  shown ^The  party  desiring  the  paper 

must  show  that  it  was  in  the  possession  or  subject  to  the 
control  of  the  party.    Vogell  v.  Rhind,  11  St.  R.  564. 

6.  Notice  to  nominal  party  snfiBcient — It  has  been  held 
that  the  notice  may  be  given  to  the  attorney  of  the  nominal 
party;  it  need  not,  the  Qourt  said,  be  served  on  the  real  party 
in  interest.  Brown  v.  Littlefield,  7  Wend.  454;  aff'd  11  Wend. 
467. 

7.  Failure  to  use  documents  demanded If    the   party 

calling  for  books  or  papers  does  not,  after  inspection,  offer 
them  in  evidence  they  do  not  become  evidence  against  such 
party  merely  because  of  the  giving  of  the  notice  and  they  can 
only  be  received  in  evidence  against  the  party  giving  notice 
if  competent  as  evidence  irrespective  of  the  notice  to  produce. 
Smith  V.  Rentz,  131  N.  Y.  169;  Carradine  v.  Hotchkiss,  120 
N.  Y.  608;  Reed  v.  Zimmerman,  1  Misc.  189;  20  Supp.  665; 
aff'd  4  Misc.  142;  23  Supp.  877.  The  case  of  Lawrence  v.  Van 
Home,  1  Caines,  276,  so  far  as  it  holds  to  the  contrary,  is  dis- 
approved in  Smith  v.  Rentz,  131  N.  Y.  169. 

8.  Refusal  to  produce  bars  subsequent  use  of  documents. 

— ^If   the  party  to  whom  the  notice  is  given  refuses  to  pro- 
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duce  the  book  or  paper  and  secondary  evidence  is  given  of 
the  contents  thereof,  the  one  having  possession  cannot  there- 
after offer  the  document  in  evidence  to  disprove  the  secondary 
evidence.    Smith  v.  Rentz,  131  N.  Y.  169,  175. 


Form  No.  1101. 

Notice  to  Produce. 

Sirs:— 

Please  Take  Notice  that  you  are  required  to  produce  on  the 
trial  of  the  above-entitled  action,  certain  letters  ^  written  and 

sent  to  Anton,  or  A.,  W.  at  No. Street, , 

by  C.  E.  R.  &  Co.,  purporting  to  be  dictated  by  W.  0.  F.  and 

bearing  date  as  foUows:  the day  of ,  19 — ; 

the  day  of  ,  19 —  [etc.,  giving  each  date]] 

relative  to  a  certain  machine  to  recover  the  purchase  price 
of  which  this  action  is  brought;  also  a  certain  statement  and 
corrected  invoice  from  said  C.  E.  R.  &  Co.  to  the  said  Anton, 

or  A.,  W.,  bearing  date  the day  of ,  19 — , 

in  the  sum  of  dollars;  also  a  certain  letter  written 

to  you  for  and  in  behalf  of  the  plaintiff  by  his  attorney,  R.  G.  P., 

on  or  about  the day  of ,  19 — ,  relative  to 

the  said  machine  and  in  reply  to  a  letter  received  by  the  said 
R.  G.  P.  from  the  defendant's  attorneys  on  or  about  the 

day  of ,  19 — ,  and  that  in  the  event  of  your 

failure  to  produce  the  said  letters,  secondary  or  oral  evidence 
of  their  contents  will  be  given. 

i£ach  document  or  paper  desired  should  be  specified  with  exactness. 


CHAPTER  XXXI. 

SURVEY. 

FORMS. 

NO.  PAGE. 

1102.  Affidavit  to  procure  a  survey  of  premises  in  action  relating  to 

real  property 1857. 

1103.  Notice  of  motion  for  survey 1857. 

1104.  Order  for  survey 1857. 

1.  Code  sections  applicable — Survey  is  provided  for  by 
Code  Civ.  Pro.  §§  1682-1684. 

2.  In  what  actions  the  procedure  is  proper. — ^The 
procedure  is  applicable  to  all  real  estate  actions.  Howe's 
Cave  Lime  &  Cement  Co.  v.  Howe's  Cave  Assn.,  88  Hun,  554; 
34  Supp.  848.  It  will  be  granted  in  an  action  for  trespass  con- 
sisting of  the  removal  of  valuable  material  beneath  the  surface. 
Id.  But  in  a  recent  case  doubt  is  expressed  whether  an  order 
lies  under  §  1682  to  permit  a  municipal  corporation  to  enter 
on  the  real  property  of  the  plaintiff  to  survey  the  surface, 
bore  beneath  the  surface,  and  carry  away  samples  of  the  soil, 
the  action  being  for  trespass,  by  reason  of  the  defendant's 
pumping  stations  draining  water  from  the  plaintiff's  land. 
Sutter  V.  City  of  N.  Y.,  89  App.  Div.  494;  85  Supp.  989. 

3.  The  affidavit  must  show  positively  that  the  affiant  has 
no  knowledge  of  the  facts  proposed  to  be  discovered.  Sutter  v. 
City  of  N.  Y.,  swpra. 

4.  If  the  facts  are  in  easy  reach  of  the  party,  the  order 
will  be  refused.    Sutter  v.  City  of  N.  Y.,  supra. 
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Form  No.  1102. 

Affidavit  to  Procure  a  Survey  of  Premises  in  Action  Relating  to 

Beal  Property. 
(Code  Civ.  Pro.  §1682.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

plaintiff  in  the  above-entitled  action,  which  is  brought  to 
[state  object  of  the  action].  That  the  place  of  trial  in  said  action 
is  the  county  of .  That  it  is  necessary  [as  he  is  ad- 
vised by  his  counsel,  E.  F.,  who  resides  at ,  and  verily 

believes  to  be  true],  in  order  to  enable  this  deponent  to  prepare 
his  complaint  [or  answer]  in  this  action  [or  to  prepare  for  the 
trial  of  this  action  {or  for  any  other  proceeding  in  the  action, 
stating  it)],  to  have  a  survey  made  of  the  premises  in  question 
in  said  action  [or  of  the  boundary  line  (here  state  particularly 
what  line)],  and  the  reasons  why  the  said  survey  has  become 
necessary  are  as  follows,  to  wit  [here  state  them  briefly,  including 
the  lack  of  knowledge  by  the  applicant  of  the  facts  desired],  and 
that  it  will  be  necessary  to  enter  upon  the  real  property  [in 
possession]  of  the  [defendant]  described  as  follows  [describe 
property]  for  that  purpose,  for  the  reason  that  [state  reason]. 


Form  No.  1103. 

Notice  of  Motion  for  Survey. 
(Code  Civ.  Pro.  §1682.) 

Sir — ^Take  notice,  that  upon  an  affidavit,  with  a  copy  of 
which  you  are  herewith  served,  and  upon  the  pleadings  and 
proceedings  in  this  action,  a  motion  will  be  made  at,  etc., 
on,  etc.,  for  an  order  that  the  plaintiff  [or  defendant]  in  this 
cause  be  permitted  to  make  a  survey  of  the  premises  [or  bound- 
ary line,  etc.]  in  question  in  this  cause  [and  be  permitted  to 
enter  upon  the  real  property  (in  possession)  of  the  (defendant) 
described  in  said  affidavit,  upon  which  it  is  necessary  to  enter 
for  that  purpose],  and  for  such  other,  etc. 


Form  No.  1104. 

Order  for  Survey. 
(Code  Civ.  Pro.  §1683.) 

On  reading  and  filing  affidavit  and  notice  of  motion,  with 
proof  of  due  service  thereof  on  the  attorney  for  the  [defendant], 
and  on  motion  of  A.  B.,  of  counsel  for  the  [plaintiff]  in  this 
action,  no  one  appearing  to  oppose  [or  after  hearing  C.  D.  of 
coimsel  for  the  (defendant)]: 


1858      Bradbury's  Lansing's  forms  and  practice. 

Order  for  Survey. 

It  is  hereby  ordered,  that  the  said  [plaintiff]  be  permitted 
to  make  a  survey  of  the  [here  insert  description  of  the  premises, 
or  boundary  line,  of  which  a  survey  is  required,  as  definite  as 
may  be],  and  that  the  said  [plaintiff]  be  permitted  to  enter 
upon  the  said  premises  [or  upon  the  premises  of  the  (defendant), 
described  as  follows  (insert  description)],  for  that  purpose. 


CHAPTER  XXXII. 

CONTEMPT.! 

AkitcIiB    I.    Distinction    between    civil    and*  criminal    contempt, 
p.  1859. 
II.    Acts  constituting  contempt,  p.  1860. 

III.  Acts  not  constituting  contempt,  p.  1865. 

IV.  Procedure  to  punish,  p.  1868. 

Art.  I.    DISTINCTION  BETWEEN  CIVIL  AND  CRIMINAL  CONTEMPT. 

1.  "Willful"  disobedience  is  that  in  which  a  criminal 


1  Code  provisions  applicable. — Criminal  contempts. — With  reference  to 
these  the  following  Code  sections  are  applicable:  What  is  criminal  contempt. 
§§  8,  105.  The  mandate  of  commitment  must  specify  the  offense.  §  11. 
Certiorari  to  review  order  punishing  for  criminal  contempt.  §  2148.  Crimi- 
nal contempt  in  justice's  court.   §  2870. 

Civil  contempts. — With  reference  to  these  the  following  Code  sections  are 
applicable:  What,  in  general,  is  a  civil  contempt.  §§  14,  2266.  Attorney's 
failure  to  pay  certain  costs.  §  545.  Disobedience  of  sheriff.  §  681.  Re- 
fusal to  obey  order  as  to  deposit  of  property.  §  718.  Making  second  ap- 
plication for  order  or  judgment  to  different  judge.  §  778.  Disobeying  order 
for  inspection  of  document.  §  808.  Disobedience  to  subpoena.  §  853. 
Arresting  privileged  person.  §  863.  Disobeying  order  to  give  deposi- 
tion. §874.  Refusing  to  obey  judgment.  §§1241,  2555.  Committing 
waste.  §§  1443,  1444,  1681.  Disobeying  order  as  to  payment  of  gross  sum 
as  dower.  §  1618.  Withholding  possession  of  land.  §  1675.  Sheriff's  fail- 
ure to  make  return.  §  1716.  Payment  of  alimony.  §  1773.  Nonpayment 
of  costs  in  State  writ  proceedings.  §  2007.  Failing  to  make  return  to 
mandamus.  §  2073.  To  prohibition.  §  2096.  To  certiorari.  §§  2135,  2136. 
Disobeying  notice  to  serve  as  juror  in  lunacy  proceeding.  §  2330.  Disobey- 
ing supplementary  proceedings  order.  §  2457.  In  justice's  court.  §  2993. 
If  transferee  of  cause  refuses  to  pay  costs.  §  3247.  In  surrogates'  courts. 
§§  2481,  2602,  2709,  2716,  2528,  2579-2581. 

Provisions  respecting  procedure  in  connection  with  civil  contempts:  Sum- 
mary punishment.  §  2267.  Warrant  without  notice.  §  2268.  Proof  by 
affidavit.  §  2269.  If  contempt  is  a  failure  to  return  mandate.  §  2270. 
Judge's  power.  §  2271.  Referee's  power.  §§  1018,  2272.  The  order  to 
show   cause.  §  2273.     On   return   of   order.  §  2283.     Warrant   of   attach- 
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contempt  chiefly  consists.     People  ex  rel.  Negus  v.  Dwyer, 
90  N.  Y.  402. 

2.  Disobedieuce  defeating  or  hindering  the  right  of  a 
party  is  that  in  which  a  civil  contempt  chiefly  consists.  People 
ex  rel.  Kroncke  v.  O'Brien,  39  Misc.  110;  78  Supp.  904. 


Art.  II.  ACTS  constituting  contempt. 

The  following  acts  have  been  deemed  to  constitute  contempt: 

1.  Refusal  to  testify  .^ — ^The  refusal  of  a  borough  presi- 
dent of  New  York  City  to  answer  questions  asked  by  a  com- 
missioner of  accounts  in  the  course  of  an  examination  under 
§  119  of  the  City  Charter.  Commrs.  of  Accts.  v.  Aheam,  N.  Y. 
Law  J.,  May  15,  1907. 

ment.  §§2274,  2275,  2276.  Person  in  custody  thereunder.  §2276.  Un- 
dertaking to  appear.  §  2277.  To  enforce  return  of  precept.  §  1156.  Ha- 
beas corpus  in  place  of  warrant.  §  2278.  Undertaking  with  return  of 
writ.  §  2279.  Interrogatories  with  warrant  or  writ.  §  2280.  Final  order 
and  warrant  of  commitment.  §  2281.  Remanding  accused.  §  2282.  New 
warrant  if  accused  fails  to  appear.  §  2288.  Undertaking  by  person  ag- 
grieved. §  2289.  Or  on  behalf  of  the  people.  §  2290.  If  sureties  insuffi- 
cient. §  2291.  Misconduct  at  a  trial  term.  §  2292.  Rules  for  service  of 
summons.  §  433.  Service  of  process.  §§  338,  802.  County  court  not  to 
remit  fine.  §  351.     Habeas  corpus  in  contempt  cases.  §§  2016,  2032. 

Punishment. — For  criminal  contempt.  §§9,  10,  13.  In  justices'  courts. 
§§2871-2875.  For  civil  contempt.  §§2281-111,  2285,  2287.  Release  of 
offender.  §  2286.  Nonpayment  of  costs.  §  15.  Nonpayment  of  judg- 
ment. §  16.  Actual  confinement  of'prisoner.  §  157.  Effect  of  other  rules 
for  collecting  motion  costs.   §  779. 

See  also  pp.  1010  et  seq.;  1132;  Form  No.  746,  p.  1316;  pp.  1420  el  seq.; 
Form  No.  805,  pp.  1421  et  seq.;  Form  No.  806,  pp.  1425  et  seq.;  p.  1517; 
pp.  1602  et  seq.;  and  Form  No.  914,  p.  1613. 

iThat  the  refusal  of  a  witness  to  testify  generally,  or  to  answer  any 
specific  question  which  the  trial  judge  decides  to  be  a  proper  question  to 
ask,  constitutes  contempt  for  which  the  person  may  be  punished,  is  too 
well  settled  to  need  argument  or  citation  of  authority  and  therefore  the 
question  is  not  discussed  here,  the  space  being  saved  for  other  matters  the 
rules  as  to  which  are  not  so  well  settled. 
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2.  Falsely  justifying  on  a  bond  ^  to  procure  the  dis- 
charge of  a  mechanic's  lien.  Matter  of  Sheppard,  33  Misc. 
724;  68  Supp.  974.  False  swearing  by  a  surety  on  an  under- 
taking in  replevin.  Matter  of  Goslin,^  95  App.  Div.  407;  88 
Supp.  670;  aff'd,  without  opinion,  180  N.  Y.  505.  False  swear- 
ing as  to  his  property  by  a  person  acting  as  surety  on  an  under- 
taking on  appeal.  Buffalo  Loan,  T.  &  S.  D.  Co.  v.  Medina 
Gas  &  E.  L.  Co.,^  68  App.  Div.  414;  74  Supp.  486. 

3.  Nonproduction  of  books. — Upon  an  examination  be- 
fore trial,  the  refusal  of  the  witness  to  produce  books  and 
papers  of  a  corporation  as  required  by  the  order.  Pray  v. 
Blanchard  Co.,  95  App.  Div.  423;  88  Supp.  650.  The  failure 
of  a  debtor  to  produce  books  in  an  examination  in  supple- 
mentary proceedings.     Friedman  v.  Nevmian,^  86  Supp.  735. 

4.  Attorney  withdrawing  in  criminal  ease.— The  abrupt 
withdrawal  of  an  attorney  in  a  criminal  case  after  failing  to 
induce  the  judge  to  reverse  a  rule  theretofore  made  by  him. 
(Criminal  contempt.)  People  ex  rel.  Chanler  v.  Newburger,  98 
App.  Div.  92;  90  Supp.  740. 

5.  Secreting  Papers. — The  surreptitious  secreting,  by"  a 
party  to  an  action  during  the  trial,  of  a  written  contract  which 
is  the  subject  of  investigation,  and  which  the  opposing  at- 
torney has  laid  down  in  front  of  him.  (Criminal  contempt.) 
Matter  of  Teitelbaum,  84  App.  Div.  351;  82  Supp.  887. 

1  To  adjudge  a  surety  on  a  bond  given  to  discharge  a  mechanic's  lien  to 
be  in  contempt  because  he  was  insolvent  at  the  time  he  justified,  the  in- 
solvency must  be  shown  beyond  a  reasonable  doubt  and  it  must  also  be 
shown  that  the  surety  has  beep  guilty  of  perjury.  Johnson  v.  Austin,  76 
App.  Div.  3i2;  78  Supp.  501. 

2  The  surety  may  be  fined  the  amount  of  the  judgment  and  the  costs  of 
the  contempt  proceeding.  Id.  The  creditor  is  not  bound  to  first  exhaust 
his  remedies  against  others.     Id. 

«  The  fine  may  be  the  entire  amount  of  the  judgment.     Id. 
4  He  sho.uld  not  be  fined  the  amount  of  the  judgment,  but  only  the  re- 
sulting loss.    Id. 
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6.  In  injunction  proceeding. — Willful  disobedience  of  an 
injunction  order  by  those  having  knowledge  of  its  existence 
and  terms,  who  clearly  understand  the  nature  of  their  acts, 
or  by  those  chargeable  with  such  knowledge  and  understand- 
ing, although  they  are  not  parties  eo  nomine  to  the  action. 
(Criminal  contempt.)  People  ex  rel.  Steams  v.  Marr,  181 
N.  Y.  463.  Violations  of  an  injunction  (issued  against  an  un- 
incorporated association  and  "its  each  and  every  member" 
as  well  as  the  defendants,  their  agents,  servants,  etc.)  by 
members  of  the  association,  who,  although  not  served  with 
the  order,  had  knowledge  of  it.  Id.  Threatening  workmen 
with  death,  and  inciting  assault  upon  them,  after  an  injimction 
order  has  been  issued  restraining  the  use  of  or  attempt  at 
violence.  (Criminal  contempt.)  Steams  v.  Marr,  41  Misc. 
252;  84  Supp.  36;  aff'd  88  App.  Div.  422;  84  Supp.  965;  modi- 
fied (only  as  to  costs)  181  N.  Y.  463.  The  violation  by  a  munici- 
pal corporation  of  an  injunction  under  Code  Civ.  Pro.  §  2284, 
restraining  the  cutting  of  shade  trees  before  a  private  residence. 
Marson  v.  City  of  Rochester,  112  App.  Div.  51;  97  Supp.  '881. 
Advice  given  by  an  attorney,  to  agents  and  servants  of  the 
party  enjoined,  to  violate  the  injtmction.  Stolts  v.  Tuska,  82 
App.  Div.  81;  81  Supp.  638.  The  violation,  by  such  agents  and 
servants,  as  the  result  of  such  advice.  Id.  Disregardal  of  an 
injunction  by  one  who  knows  the  decision  has  been  rendered 
by  the  court,  although  not  formulated  into  an  order.  People 
ex  rel.  Piatt  v.  Rice,  144  N.  Y.  249. 

7.  Disobedience  of  decree. i— The  disobedience  by  an 
executor  of  a  surrogate's  decree  directing  him  to  pay  money 
generally,  but  not  out  of  a  specific  fund.    (Criminal  contempt.) 

1  Restitution  of  money  received  by  judgment  creditor  in  supplementary 
proceeding  under  an  order  which  has  been  vacated  may  be  enforced  by 
contempt.  Newell  v.  Hall,  74  App.  Div.  278;  77  Supp.  610.  It  is  con- 
tempt for  a  judgment  debtor  in- supplementary  proceedings  to  cause  the 
subtenant  to  pay  rent  to  the  owner  of  the  fee  of  the  property,  which  rent 
was  due  to  the  debtor.     Browning  v.  Chadwick,  30  Misc.  420;  62  Supp.  476. 
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Matter  of  Holmes,  No.  2,  79  App.  Div.  267;  79  Supp.  687;  aff'd, 
without  opinion,  176  N.  Y.  604;  Code  Civ.  Pro.  §  2555.1  Dis- 
obeying a  decree  that  an  executor  pay  over  money.  Matter 
of  Strong,  111  App.  Div.  281;  97  Supp.  459.  The  act  of  an 
executor,  who  is  ordered  to  account,  in  filling  the  blanks  with 
the  word  "nothing"  written  thereon,  notwithstanding  that  he 
contends  that  he  is  no  longer  acting  as  executor.  Matter  of 
People's  Trust  Co.,  37  Misc.  239;  75  Supp.  254.  The  failure  of 
a  person  who  secures  money  from  a  county  treasurer  luider 
a  decree  which  is  subsequently  reversed  to  restore  the  money 
to  the  county  treasurer.  Devlin  v.  Hinman,  161  N.  Y.  115. 
The  failure  of  a  partner  to  deliver  formulas  to  the  receiver  of 
the  partnership.  Lawson  v.  Tyler, ^  98  App.  Div.  10;  90  Supp. 
188.  The  failure  of  a  partner,  in  an  action  for  an  accotmting, 
to  obey  an  order  of  the  court  requiring  him  to  file  an  account. 
Cox  V.  Clarke,  108  App.  Div.  363;  95  Supp.  707.  The  act  of 
a  testamentary  trustee  in  not  turning  over  to  the  chamber- 
lain moneys  adjudged  to  be  in  his  hands  upon  an  accounting 
before  the  surrogate.  Matter  of  Hayward,  44  App.  Div.  265;' 
60  Supp.  636. 

Failure  of  a  son  to  support  his  mother  imder  an  order  of 
the  Court  of  General  Sessions  made  imder  Code  Crim.  Pro. 
§  915.  People  ex  rel.  Kroncke  v.  O'Brien,^  39  Misc.  110;  78 
Supp.   904. 

8.  Nonpayment  of  costs. — ^The  nonpayment  of  costs 
of  a  receiver  in  supplementary  proceedings  in  an  action  to  set 
aside  a  fraudulent  conveyance,  where  the  fraudulent  debtor 
settles  the  case  in  an  attempt  to  prevent  the  receiver  from. 

1  This  section  changed  the  rule  announced  in  Matter  of  Watson  v.  Nelson, 
69  N.  Y.  536,  to  the  effect  that  payment  could  not  be  enforced  in  such  a 
case  unless  a  decree  directed  the  money  to  be  paid  from  a  specific  fund. 
Matter  of  Holmes,  No.  2,  supra. 

2  If  such  formulas  have  been  destroyed  by  fire,  the  partner  should  be 
required  to  reproduce  them  as  far  as  possible,  either  from  memory  or  from 
any  data  in  his  power,  and  deliver  the  formulas  so  reproduced.     Id. 

3  This  is  a  civil  but  not  a  criminal  contempt.     Id. 
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collecting  such  costs.  Matter  of  Holton  v.  Robinson,  59  App. 
Div.45;69Supp.33. 

9.  Nonpayment  of  alimony^  by  a  husband,  although  he 
had  received  a  discharge  in  bankruptcy.  Young  v.  Young, 
35  Misc.  335;  71  Supp.  944.  And  by  a  husband,  against  whom 
the  order  to  pay  alimony  stood  unmodified,  though  he  was 
entitled  to  have  it  modified  for  the  subsequent  misconduct  of 
the  wife.    Ronan  v.  Ronan,  32  Misc.  467;  66  Supp.  799. 

10.  Public  officers'  duties.— The  refusal  of  a  sheriff  to 
receive  a  warrant  of  attachment  on  Saturday  afternoon  after 
his  office  was  closed,  when  the  application  was  made  to  him 
personally.  Dailey  v.  Fenton,  47  App.  Div.  418;  62  Supp.  337. 
The  act  of  a  sheriff  in  discharging  a  civil  debtor  from  imprison- 
ment under  a  surrogate's  decree  for  failing  to  pay  money, 
where  no  notice  of  a  motion  for  the  discharge  had  been  given 
to  the  persons  having  an  interest  in  continuing  the  imprison- 
Inent.  Matter  of  Leggat,  162  N.  Y.  437.  The  failure  of  a  tax 
commissioner  to  make  a  return  to  a  writ  of  certiorari.  People 
ex  rel.  Long  Island  R.  Co.  v.  Feitner,^  53  App.  Div.  181;  65 
Supp.   935. 

11.  Interference  witli  the   possession   of    a    receiver « 

of  the  property  committed  to  his  care.  Witherbee  v.  Tjrii?ier6ee,'* 
55  App.  Div.  181;  66  Supp.  1036.  Interference  by  a  person 
who  has  been  made  a  party  to  an  action  in  foreclosure,  and 

1  For  proceedings  to  enforce  payment  of  alimony  see  pp.  1602  et  seq. 

2  The  fact  that  the  writ  is  made  returnable  in  a  wrong  judicial  district 
does  not  excuse  the  defendant.     Id. 

3  An  owner  of  the  equity  of  redemption  in  an  action  to  foreclose  a  mort- 
gage, who  institutes  summary  proceedings  against  the  tenants  for  non- 
payment of  rent,  if  the  receiver  has  been  appointed,  in  the  foreclosure  action, 
is  guilty  of  contempt.  Cojfin  v.  Burstein,  No.  1,  68  App.  Div.  22;  74  Supp. 
274. 

*  But  such  contempt  may  be  technical,  and  the  court  may  refuse  to 
punish  for  it.     Id. 
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by  his  attorney,  with  property,  after  the  appointment  of  a 
receiver.    Fletcher  v.  McKeon,  74  App.  Div.  231;  77  Supp.  465. 

12.  Sole  surety  an  infant.— The  act  of  a  person  who, 
gives,  on  an  undertaking  on  appeal,  an  infant  surety,  and 
subsequently  defends  an  action  on  the  undertaking,  on  the 
ground  of  this  infancy.  Hall  v.  Lanza,  97  App.  Div.  490; 
89  Supp.  980. 


Art.  III.  ACTS  not  constituting  contempt. 

The  following  acts  have  been  deemed  not  to  constitute  contempt: 

1.  Witness.^ — ^An  executor's  refusal  to  answer  questions 
as  to  the  property  of  the  testator,  in  a  proceeding  to  fix  the 
transfer  tax,  where  the  executor  denied  that  the  decedent 
was  a  resident  of  the  State  and  the  surrogate  had  not  deter- 
mined the  question.  Matter  of  Bishop,  82  App.  Div.  112; 
81  Supp.  474.  The  refusal  of  a  witness  to  make  promises  as 
to  what  he  will  do  ib  the  future,  and  in  case  of  the  happening 
of  certain  contingencies.  Matter  of  Freleigh,  42  Misc.  11; 
85  Supp.  830. 

2.  False  swearing  by  a  judgment  debtor  upon  his  exam- 
ination in  supplementary  proceedings  touching  the  disposition 
of  his  property  where  no  right  was  hindered.  Bemheifmer  v. 
Kelleher,  31  Misc.  464;  64  Supp.  409.  Furnishing  false  testi- 
mony, and  inciting  accident  cases  against  corporations,  where 
the  defendant  succeeds.  Noster  v.  Met.  St.  R.  Co.,  30  Misc. 
722;  63  Supp.  501. 

3.  In  injunction  proceedings. 2— The  violation  of  an  in- 


1  An  assignee  should  not  be  punished  for  failure  to  produce  books  where 
it  does  not  appear  that  he  willfully  refused  to  obey  an  order  for  their  produc- 
tion.   Watertovm,  Paper  Co.  v.  Place,  51  App.  Div.  633;  64  Supp.  673. 

2  Acting  under  the  advice  of  counsel  in  violating  an  injunction  order  is 
not  a  justification,  but  it  may  in  a  proper  case  be  considered  in  mitigation. 
Stolts  V.  Tuska,  82  App.  Div.  81;  81  Supp.  638.    In  a  proceeding  to  pimish 
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junction  against  certain  persons,  "and  all  other  persons  having 
knowledge  of  this  injunction  order,"  by  parties  in  no  way 
connected  with  the  defendants,  although  such  parties  had 
knowledge  of  the  provisions  of  the  injunction.  Rigas  v. 
Livingston,  178  N.  Y.  20.  The  act  of  the  defendant  in  driving 
a  milk  wagon  for  another  and  assisting  in  the  delivery  of 
milk,  where  the  injunction  forbade  him  to  engage  in  the 
milk  business  "either  as  principal  or  agent"  and  where  no 
actual  damages  were  shown.  Mutual  Milk  &  Cream  Co.  v. 
Tietjen,  73  App.  Div.  532;  77  Supp.  287.  The  violation  of  an 
injunction  by  a  person  who  did  not  know  the  English  language 
Well  enough  to  understand  the  terms  of  the  order.  People 
ex  rel.  Steams  v.  Marr,^  181  N.  Y.  463. 

4.  Enforcement  of  decree  .^ — Violation  of  an  interlocutory 

for  contempt  in  violating  an  injunction  order,  the  rule  is  that  such  orders 
must  be  fairly  and  honestly  obeyed  and  not  defeated  by  tricks;  such  orders 
may  be  violated  by  aiding,  countenancing  and  abetting  others  in  violations 
thereof  or  doing  it  directly;  and  the  court  will  not  look  with  indulgence  upon 
schemes,  however  skillfully  devised,  which  are  designed  to  thwart  its  orders. 
Mayor,  etc.,  of  N.  Y.  v.  N.  Y.  &  Staten  Island  Ferry  Co.,  64  N.  Y.  622. 

1  This  point,  however,  was  not  passed  upon  by  the  Court  of  Appeals,  that 
court's  opinion  merely  ment  oning  that  the  referee  so  held  and  was  affirmed 
by  the  Special  Term.     Id. 

2  The  act  of  an  attorney  in  fraudulently  procuring  the  satisfaction  of  a 
decree  against  an  executor  is  not  chargeable  to  the  executor  as  a  contempt 
unless  it  was  done  with  his  knowledge.  Matter  of  Feehan,  36  Misc.  614; 
73   Supp.    1126. 

Exhibition  merely  of  a  certified  copy  of  an  order  appointing  a  receiver  of 
real  property  to  a  tenant,  who  is  not  a  party  to  the  action  in  foreclosure,  is 
not  sufficient  to  base  proceedings  for  contempt  against  said  tenant,  nor  can 
a  tenant,  under  such  circumstances,  be  punished  for  contempt  for  refusal 
to  pay  the  receiver  a  sum  of  money  claimed  as  rents.  The  remedy  is  by 
action.     Am.  Mortgage  Co.  v.  Sire,  103  App.  Div.  396;  92  Supp.  1082. 

An  appeal  by  a  fire  commissioner  of  New  York  City  from  an  order  granting 
a  peremptory  writ  of  mandamus  is  considered  an  appeal  by  the  city  and 
therefore  stays  the  execution  of  the  writ,  and  the  commissioner  cannot  be 
punished  for  contempt  for  his  disobedience  during  the  two  hours  which 
elapsed  between  the  service  of  the  writ  and  the  taking  of  the  appeal.  Matter 
of  Croker  v.  Sturgis,  38  Misc.  596;  78  Supp.  77. 

A  judgment  which  may  be  enforced  by  execution  is  usually  not  enforceable" 
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judgment.  Potter  v.  Rossiter,  No.  2,  109  App.  Div.  35;  95 
Supp.  1036;  Potter  v.  Rossiter,  No.  1,  109  App.  Div.  32;  95 
Supp.  1037.  The  nonpayment  of  money  required  by  a  judg- 
ment to  be  paid  a  receiver,  where  no  demand  was  shown. 
General  Elec.  Co.  v.  Sire,  88  App.  Div.  498;  85  Supp.  141. 
The  failure  of  an  assignee  to  do  certain  acts,  where  the  order 
requiring  him  to  do  them  had  been  served  merely  by  mail. 
Matter  of  Siebert,  30  Misc.  680;  62  Supp.  513. 

5.  Payment  of  costs. — The  nonpayment  of  costs  by  a 
guardian  of  an  infant  plaintiff,  on  dismissal  of  the  complaint. 
Pierce  v.  Lee,  36  Misc.  865;  74  Supp.  927.  And  the  nonpay- 
ment of  costs  against  an  administrator  on  his  accounting. 
Adatter  of  Banning,  108  App.  Div.  12;  95  Supp.  467. 

6.  Payment  of  alimony. ^ — Where  notice  of  a  proceeding 

by  contempt.  Harris  v.  Elliott,  163  N.  Y.  269.  A  decree  in  a  judgment 
creditor's  action  setting  aside  transfers  of  property  as  fraudulent,  and  direct- 
ing tlie  fraudulent  transferees  to  pay  the  value  of  the  property  transferred 
to  the  receiver  appointed  in  the  action,  cannot  be  enforced  by  contempt 
proceedings  under  Code  Civ.  Pro.  §  1241,  subd.  4,  but  only  by  execution. 
General  Elec.  Co.  v.  Sire,  88  App.  Div.  498;  85  Supp.  141. 

An  order  requiring  a  defaulting  purchaser  in  foreclosure  to  pay  the  dif- 
ference between  his  bid  and  the  price  received  upon  a  resale  is  enforceable 
as  a  judgment,  but  not  as  a  civil  contempt.  Leslie  v.  Saratoga  Brewing 
Co.,  33  Misc.  118,  67  Supp.  222;  aff'd,  without  opinion,  59  App.  Div.  624; 
69  Supp.  1138. 

On  an  order  staying  proceedings  "until  the  hearing  and  determination  of 
this  motion,"  a  person  is  not  guilty  of  contempt  who  acts  after  the  judge 
has  announced  his  decision  denying  the  motion,  but  before  a  formal  order 
is  entered.    Dady  v.  O'Rourke,  71  App.  Div.  557;  75  Supp.  821. 

Seeking  execution  of  void  or  irregular  order. — An  order  to  examine  third 
parties  in  aid  of  an  attachment  fails  upon  failure  to  serve  the  summons 
within  thirty  days  after  the  attachment  is  granted  and  therefore  a  witness 
cannot  be  punished  for  contempt  under  such  order.  Fisher  v.  Nash,  47 
App.  Div.  234;  62  Supp.  646.  Service  on  the  president  of  the  council  and 
the  president  of  the  board  of  aldermen  is  insufficient,  under  Code  Civ.  Pro. 
S5  2070  2071,  of  a  writ  of  peremptory  mandamus,  upon  which  to  found 
contempt  proceedings  against  the  members  of  these  bodies  for  failure  to 
comply  with  the  writ.  People  ex  rel.  Pierce  v.  Ouggenheimer,  44  App.  Div. 
399;  60  Supp.  703. 

2  Where  a  referee  has  been  appointed  to  determine  whether  or  not  the 
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to  punish  the*  husband  for  contempt  was  not  given  him  person- 
ally but  merely  served  on  his  attorney,  and  where  a  demand 
was  not  made.  Goldie  v.  Goldie,  77  App.  Div.  12;  79  Supp. 
268. 

7.  Payment  of  rent — The  failure  of  a  tenant  to  pay  rent 
to  a  receiver  appointed  in  foreclosure  proceedings,  where,  in 
good  faith,  to  accommodate  the  owner,  he  had  paid  rent  five 
months  in  advance.  Krakower  v.  Lavelle,  37  Misc.  423;  75 
Supp. 779. 

8.  Issuing  execution,  on  the  part  of  a  judgment  creditor, 
against  a  debtor,  of  whose  property  a  receiver  in  supplementary 
proceedings  has  been  appointed  on  another  judgment.  Cooper 
V.  Bailey,  69  App.  Div.  359;  74  Supp.  667. 

9.  Payment  by  a  third  person  in  supplementary  pro- 
ceedings of  money  in  his  possession  to  the  sheriff-,  for  it  does 
not  impair  the  remedy  of  the  receiver  subsequently  appointed. 
Gerson  v.  Berti,  87  Supp.  458. 

10.  Urging  a  woman  to  settle  a  separation  action  and 

offering  ■  her  money  to  disregard  her  attorney's  advice  and 
sign  a  paper  in  settlement.  Herrmann  v.  Herrmann,  82  App. 
Div.  437;  81  Supp.  811. 


Art.  IV.  PROCEDURE  to  punish.^ 

FORMS. 

NO.  PAGE. 

1105.  Affidavit    (partially   summarized)    in   support   of   motion   to 

punish  for  contempt.     False  justification  on  replevin  un- 
dertaking    1875. 

1106.  Order  to  show  cause  issued  on  Form  No.  1105 1878. 

amount  of  alimony  to  be  paid  by  the  husband  should  be  decreased,  and  the 
proceeding  is  still  pending  before  him,  the  husband  should  not  be  declared 
guilty  of  contempt  for  failure  to  pay  the  sum  specified  in  the  decree.    Oood- 
sell  V.  Goodsell,  94  App.  Div.  443;  88  Supp.  161. 
1  See  also  index  to  Code  Sections  on  contempt,  note,  p.  1859. 
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1107.  Order  punishing  for  contempt  made  on  Forms  Nos.  1105  and 

1106 1879 

1108.  Affidavit    (partially  summarized)    on   which  order   to   show 

cause  was  based.     Failure  to  produce  books 1884 

1109.  Order  to  show  cause  based  on  Form  No.  1108 1887 

1110.  Recital  in  order  requiring  witness  to  appear  after  being  fined  1888, 

1111.  Order  for  warrant  for  contempt  of  court  issued  without  notice.  1889 

1112.  Warrant  to  commit  for  contempt  of  court  issued  without  notice.  1889, 

1113.  Order  to  show  cause  why  the  accused  should  not  be  punished 

for  the  alleged  offense 1890, 

1114.  Order  directing  warrant  of  attachment  to  issue  for  contempt 

of  court 1890 

1115.  Warrant  of  attachment  in  proceedings  for  contempt  of  court.  .  1891 

1116.  Affidavit  of  delivery  of  execution  to  sheriff 1891 

1117.  Affidavit  of  search  for  mandate 1892 

1118.  Order  upon  decision  of  motion  to  compel  return  of  mandate 

by  sheriff 1892 

1119.  Undertaking  to  procure  discharge 1893, 

1120.  Return  to  warrant  of  attachment  in  contempt  proceedings.  .  .  1894 

1121.  Order  directing  interrogatories  to  be  filed 1894 

1122.  Interrogatories  to  accused  in  contempt  proceedings 1895 

1123.  Answer  of  accused  to  interrogatories 1895, 

1124.  Order  convicting  defendant  of  the  contempt  charged  and  di- 

recting his  punishment 1896 

1125.  Warrant  of  commitment,  pursuant  to  order 1897 

1126.  Affidavit  to  obtain  release  of  offender 1897 

1127.  Notice  of  application  for  discharge  of  offender 1898, 

1128.  Order  discharging  offender  from  imprisonment 1898, 

1129.  Order  when  accused  does  not  appear 1899 

1130.  Mandate  of  commitment  for  criminal  contempt 1899 

1.  In  ^neral — There  are  two  methods  of  proceeding 
■  against  a  party  charged  with  contempt,  one  by  affidavit  and 
attachment,  and  the  other  by  an  affidavit  and  an  order  to 
show  cause.  If  the  proceeding  is  by  affidavit  and  attachment 
and  the-  party  is  adjudged  guilty,  then  a  warrant  of  contempt 
must  be  issued,  as  prescribed  by  Code  Civ.  Pro.  §2281;  but 
if  the  proceeding  was  begun  by  an  affidavit  and  an  order  to 
show  cause,  then  the  offender  may  be  committed  by  a  cer- 
tified copy  of  the  order  as  prescribed  by  Code  Civ.  Pro.  §  2283. 
People  ex  rel.  White  v.  Feenaughty,  51  Misc.  468;  101  Supp.  700. 
Ex  parte. — An  order  cannot  be  granted  ex  parte  to  pimish 
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a  person  for  contempt  for  an  act  not  done  in  the  presence  of 
the  court.    Matter  of  Reddish,  47  App.  Div.  187;  62  Supp.  261. 

2 .  Attachment  cannot  issue  until  that  which  the  defendant 
must  do  is  clearly  ascertained.  Sutton  v.  Davis,  6  Him,  237; 
app.  dism'd,  64  N.  Y.  633. 

//  issued  on  a  void  affidavit,  sworn  to  before  a  notary  not 
authorized    to    take  it,   the  attachment  is  void.     People  v. 
Mwphy,  1  Daly,  462. 

3.  The  order  to  show  cause,  in  the  case  of  a  judgment 
debtor  in  supplementary  proceedings,  must  be  made  returnable 
before  the  coimty  judge  in  the  county  where  the  proceedings 
were  instituted,  or  to  the  Supreme  Court  in  the  district  in  which 
said  coimty  is  located.  Matter  of  Backus,  91  App.  Div.  266; 
86  Supp.  638;  aff' d,  on  prevailing  opinion  below,  179  N.  Y.  571. 

The  order  must  he  served  personally,  and  service  upon  counsel 
is  not  sufficient.^  Matter  of  Weeks  v.  Coe,  111  App.  Div.  337; 
97  Supp.  704;  Matter  of  Depue,  185  N.  Y.  60.  It  is  a  pre- 
requisite to  the  commitment  of  a  person  for  contempt  for 
disobedience  of  an  order,  that  the  order  must  have  been  served 
upon  him  personally  and  a  demand  made  that  he  comply  with 
the  terms  thereof.  Bradbury  v.  Bliss,  23  App.  Div.  606;  48 
Supp.  912.  An  attorney  against  whom  an  order  has  been  made 
requiring  him  to  pay  over  to  his  client  money  in  his  hands, 
cannot  be  punished  for  contempt  tmtil  the  order  is  personally 
served  upon  him  and  a  demand  has  been  made  for  the  money. 
People  ex  rel.  White  v.  Feenaughty,  51  Misc.  468;  101  Supp. 
700.  A  demand  that  includes  costs  is  not  a  proper  founda- 
tion.   Matter  of  Feehan,  36  Misc.  614;  73  Supp.  1126. 

A  reasonable  time  should  be  given;  less  than  24  hours  is  not 
a  reasonable  time.    Power  v.  Village  of  Athens,  19  Hun,  165. 

1  It  was  held  in  Lederer  v.  Lederer,  47  Misc.  471;  95  Supp.  934;  that  service 
on  an  attorney  of  an  order  to  show  cause  why  a  party  should  not  be  pun- 
ished for  contempt  for  failure  to  pay  alimony  was  sufficient,  but  this  case 
does  not  seem  to  be  supported  by  authority  and  is  contrary  to  the  cases 
cited  in  the  text. 
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4.  Second  motion  to  punish. — ^A  second  motion  to  punish 
for  contempt  may  be  made  where  a  former  motion  is  denied 
on  appeal  without  prejudice  to  a  new  application.  Fletcher  v. 
McKeon,  74  App.  Div.  231;  77  Supp.  465. 

6.  The  order  punishing  for  contempt. — If  in  the  case  of 
a  civil  contempt  it  does  not  adjudge  that  the  person  committed 
the  act  complained  of  constituting  the  contempt,  and  that 
such  act  was  calculated  to  or  actually  did  defeat,  impair, 
impede  or  prejudice  the  rights  or  remedies  of  the  moving 
party,  it  is  fatally  defective.  Dailey  v.  Fenton,  47  App.  Div. 
418;  62  Supp.  337.  If  in  the  case  of  a  criminal  contempt  it 
does  not  set  forth  the  particular  circumstances  as  required 
by  Code  Civ.  Pro.  §  11,  but  states  generally  that  the  man  dis- 
obeyed an  injunction  order,  it  is  insufficient.  Roncoroni  v. 
Gross,  92  App.  Div.  366;  86  Supp.  1112.  A  recital  that  the 
punishment  is  infficted  "for  the  willful  and  contumacious 
disobedience  by  the  defendants  of  the  order  of  injunction 
herein,  and  for  their  contempt  of  this  court,"  is  insufficient. 
Socialistic  Co-operative  Pub.  Asm.  v.  Kuhn,  51  App.  Div.  583; 
64  Supp.  933;  see  Id.,  164  N.  Y.  473.  The  order  must  by 
appropriate  statements  show  the  exact  loss  or  injury,  and 
such  loss  or  injm-y  may  not  be  computed  or  inferred,  and  in 
the  absence  of  such  statements,  the  order  cannot  be  enforced. 
Socialistic  Co-operative  Pub.  Assn.  v.  Kuhn,  164  N.  Y.  473. 

Amending  an  order  punishing  a  party  for  contempt  by  in- 
serting a  new  penalty,  is  not  justified,  unless  there  has  been 
a  continuance  of  the  acts  constituting  the  contempt  after  the 
first  order  was  entered.  Socialistic  Co-operative  Pub.  Assn.  v. 
Kuhn,  54  App.  Div.  241 ;  66  Supp.  607. 

6.  Appeal. — An  order  requiring  a  third  party  to  appear 
and  submit  to  an  examination  or  otherwise  be  adjudged  guilty 
of  contempt,  is  not  a  final  order  in  contempt  proceedings, 
and  is,  therefore,  not  appealable.    Siegel  v.  Soloman,  92  Supp. 
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238,    An  order  refusing  to  punish  for  contempt  is  rarely  re- 
versed on  appeal.    Herrmann  v.  Herrmann,  82  App.  Div.  437; 
.81  Supp.  811. 

Certiorari. — ^An  order  adjudging  a  party  guilty  of  criminal 
contempt  can  only  be  reviewed  by  certiorari.  Matter  of 
Teitelbaum,  84  App.  Div.  315;  82  Supp.  887. 

7.  The  punishment.! — The  fine  can  only  be  for  the  amount 
of  the  damages  actually  caused  by  the  contempt,  in  addition 
to  $250.  East  River  Nat'l  Bank  v.  De  Lacy,  36  Misc.  868;  74 
Supp.  925;  Matter  of  Husted,  37  Misc.  237;  75  Supp.  252.  The 
damages  must  be  established  in  the  same  manner  as  in  an 
action  brought  to  recover  such  damages.  Bumham  v.  Denike, 
53  App.  Div.  407;  65  Supp.  1028.  A  reference  may  be  ordered 
to  determine  the  damages.  Ray  v.  N.  Y.  B.  Extn.  R.  Co., 
48  App.  Div.  502;  62  Supp.  924.  Imposing  a  merely  nominal 
fine  where  a  debtor  has  been  guilty  of  contempt  in  supple- 
mentary proceedings  is  irregular  and  unauthorized.  The 
fine  should  bear  some  relation  to  the  injury  done.  Mitchell  v. 
Louderman,  97  Supp.  1006.  In  proceedings  against  a  number 
of  persons  where  only  a  fine  can  be  imposed,  there  should  be 
only  one  fine  as  to  all  the  defendants.  Socialistic  Co-operative 
Pub.  Assn.  V.  Kuhn,  164  N.  Y.  473. 

A  defendant's  answer  cannot  be  stricken  out  for  refusal  to  pay 
alimony  and  counsel  fees.  Sibley  v.  Sibley,  76  App.  Div.  132; 
78  Supp.  743.  The  answer  of  a  party  cannot  be  stricken  out 
and  a  decree  entered  against  him  pro  confesso  as  a  punishment 
for  his  contempt,  as  this  would  be  depriving  him  of  his  property 
without  due  process  of  law  under  the  United  States  Constitu- 
tion.   Hovey  v.  Elliott,  167  U.  S.  409. 

1  Where  a  member  of  the  municipal  assembly  obeys  a  writ  of  mandamus 
on  the  same  day  he  is  served  with  an  order  to  show  cause  why  he  should  not 
be  punished  for  contempt,  he  can  only  be  punished  by  requiring  him  to  pay 
the  expense  of  the  contempt  proceeding,  and  the  court  cannot  direct  that  he 
be  confined  in  jail,  in  addition.  People  ex  rel.  Peirce  v.  Brice,  62  App.  Div. 
593;  71  Supp.  196. 


CONTEMPT.  1873 


Procedure  to  Punish. 


Further  penalty. — After  denying  a  motion  to  punish  a  judg- 
ment debtor  for  contempt  upon  condition  that  he  appear  for 
examination  thereafter  on  a  specific  date,  the  court  has  no 
power  to  inflict  a  further  penalty,  if  the  debtor  complies  with 
the  condition.    Tioell  v.  Paine,  71  Supp.  1121. 

A  motion  to  reduce  alimony  will  not  be  heard  while  the  hus- 
band is  in  contempt  and  is  without  the  jurisdiction  of  the  court. 
Sibley  v.  Sibley,  66  App.  Div.  552;  73  Supp.  244. 

8.  The  commitment.i^-It  must  specify  the  acts  to  be  done 
and  the  amount  of  money  to  be  paid,  and  this  should  be  by 
direct  statements,  and  not  by  reference  to  another  order. 
Bumham  v.  Denike,  53  App.  Div.  407;  65  Supp.  1028.  Under 
Code  Civ.  Pro.  §  2471a,  if  for  failing  to  turn  over  books  and 
papers,  it  is  fatally  defective,  unless  it  definitely  describes 
such  books  and  papers.  People,  ex  rel.  Stryker  v.  Van  Bergen, 
40  Misc.  139;  81  Supp.  274.  If  it  fails  to  show  that  any  right 
or  remedy  of  the  moving  party  has  been  defeated,  impaired, 
impeded  or  prejudiced,  it  is  fatally  defective.  Dunlop  v. 
Mulry,  40  Misc.  131;  81  Supp.  36Q.  If  it  is  for  failure  to  pay 
alimony,  it  should  recite  a  demand  therefor,  which  recital 
must  be  sustained  by^proof.  Flor  v.  Flor,  73  App.  Div.  262; 
76  Supp.  813;  Delanoy  v.  DeUmpy,,  19  App.  Div,  295;  46  Supp, 

106. 

A  mandate  for  a  criminal  contempt  in  the  immediate  presence 
of  the  court  should  specify  the  particular  circumstances  con- 
stituting the  offense  under  Code  Civ.  Pro.  §  11.  People  ex  rel. 
Palmieri  v.  Marean,  86  App.  Div.  278;  83  Supp.  843. 


1 A  commitment  for  contempt  in  refusing  to  perform  an  act,  still  in  the 
power  of  the  offender  to  perform,  may,  under  Code  Civ.  Pro.  §  2284,  limit 
the  punishment  to  the  payment  of  a  fine.  Hommel  v.  BvMlin^,  46  App. 
Div  206-  61  Supp.  811.  A  commitment  imposing  a  fine  merely,  which  does 
not  direct  the  imprisonment  of  the  offender  to  continue  until  he  performs 
the  act  required  of  him  under  Code  Civ.  Pro.  §  2285,  justifies  his  imprison- 
ment only  for  six  months,  at  the  end  of  which  time  the  sherig  may  lawfully 
discharge  him.     Id. 
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9.  Reference.!— The  proceeding  under  Code  Civ.  Pro. 
§  2280  of  filing  interrogatories  in  contempt  proceedings  seems 
to  have  fallen  into  disuse,  for  the  courts  hold  that  where  a 
proceeding  is  begun  by  an  order  to  show  cause  it  may  be  sent 
to  a  referee  to  take  proof  of  the  facts  as  to  whether  a  contempt 
has  been  committed,  and  in  such  case  interrogatories  are 
unnecessary.  People  ex  rel.  Alexander  v.  Alexander,  3  Him, 
211;  Sutton  v.  Davis,  6  Hun,  237;  app.  dism'd,  64  N.  Y.  633. 
Upon  the  coming  in  of  the  referee's  report  the  court  may 
issue  an  attachment  to  compel  the  presence  of  the  party 
against  whom  the  proceeding  is  taken.  Matter  of  Steinert, 
24  Hun,  246. 

The  deposition  of  a  witness  in  contempt  proceedings  cannot 
be  taken  imder  Code  Civ.  Pro.  §  885  as  the  witness  may  be 
compelled  to  attend  by  a  subpoena,  or  by  an  order  in  the  con- 
tempt proceedings,  under  §,2280.  People  ex  rel.  Tuell  v. 
Paine,  92  App.  Div.  303;  86  Supp.  1109. 

10.  Costs.— Costs  are  not  allowable  in  a  proceeding  to 
punish  for  a  criminal  contempt.  People  ex  rel.  Steams  v.  Marr, 
181  N.  Y.  463. 

11.  Discharge  of  person  imprisoned. — ^A  person  im- 
prisoned under  a  surrogate's  decree,  directing  him  to  pay  a 
sum  of  money  representing  the  amount  which  he  had  taken 
from  an  estate  as  an  administrator,  should  not  be  discharged 
under  Code  Civ.  Pro.  §  2286,  upon  his  uncorroborated  state- 
ment that  he  is  unable  to  pay.  Matter  of  Collins,  39  Misc. 
753;  80  Supp.  1119.  But  on  proof  that  an  executor,  insol- 
vent, cannot  repay,  he  will  be  relieved  from  imprisonment. 
Matter  of  Strong,  111  App.  Div.  281;  97  Supp.  459. 

iThe  testimony  of  a  witness  in  a  contempt  proceeding  should  not  be 
taken  before  a  referee,  but  before  the  court,  if  it  can  be  had  directly  in  the 
proceeding  itself.  Peoph  ex  rel.  Tuell  v.  Paine,  92  App.  Div.  303;  86  Supp. 
1109. 
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12.  Compelling  attendance  of  witness  in  contempt. — 

A  witness  in  supplementary  proceedings  cannot  be  required 
to  appear  merely  by  an  order  to  do  so,  but  only  by  a  subpoena 
which  is  personally  served  and  the  fees  paid  or  tendered. 
Matter  of  Depue,  185  N.  Y.  60.  Thus  where  such  a  witness 
is  fined  for  failure  to  obey  a  subpoena  and  upon  paying  the 
fine  is  ordered  to  appear  at  a  future  date,  but  such  further 
appearance  is  not,  by  the  terms  of  the  order,  for  the  purpose 
of  purging  the  witness  of  contempt  but  merely  a  direction  to 
appear  at  such  future  date  for  examination,  the  order  is  void 
and  cannot  be  enforced  by  contempt  proceedings.    Id. 


Form  No.  1105. 

Affidavit  (Partially  Summarized)  in  Support  of  Motion  to  Punish 
for  Contempt.     False  Justification  on  Replevin  Undertaking.^ 

The  affidavit  states  in  detail  the  commencement  of  an  action 
by  the  deponent  against  one  G.  M.  E.;  the  obtaining  of  a  war- 
rant of  attachment  and  the  issuing  of  this  warrant  to  a  city 
marshal,  who  levied  upon  property  belonging  to  the  said 
G.  M.  E.,  consisting  of  household  fin-niture  and  ornaments; 
that  subsequently  judgment  was  taken  in  the  action  in  favor 
of  the  plaintiff,  and  execution  was  duly  issued  thereon.  The 
affidavit  then  states  that  N.  E.,  the  wife  of  the  said  G.  M.  E., 
brought  an  action  against  this  marshal;  that  an  affidavit  was 
delivered  to  the  sheriff  in  which  the  wife  of  G.  M.  E.  swore 
that  she  owned  the  chattels  levied  on  by  the  marshal.  (This 
affidavit  is  presented  as  an  exhibit.)  It  describes  an  under- 
taking, entitled  in  the  action  brought  against  the  marshal, 
in  which  undertaking  one  C.  W.  P.,  and  one  H.  J.  A.  became 
bound  to  the  marshal  for  the  prosecution  of  the  action  against 
him,  for  the  return  of  the  chattels  to  the  marshal,  if  posses- 
sion was  adjudged  to  him,  and  for  the  payment  to  the  mar- 
shal of  any  sum  which  a  judgment  against  the  plaintiff  might 
award  him.  It  states  that  the  undertaking  was  acknowledged 
by  the  persons  making  it,  and  that  C.  "\y.  P.  and  H.  J.  A. 

1  From  Matter  of  GosUn,  95  App.  Div.  407;  88  Supp.  670;  aff'd,  without 
opinion,  180  N.  Y.  506;  in  which  the  punishment  for  contempt  was  upheld. 
In  addition  to  the  exhibits  referred  to  in  this  affidavit,  there  were  submitted 
the  justification  of  C.  W.  P.;  and  the  testimony  of  H.  J.  A.  in  an  examina- 
tion in  supplementary  proceedings. 
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swore  that  each  was  worth  at  least  the  sum  specified  in  the 
undertaking,  etc.  (A  copy  of  the  undertaking  is  presented 
as  Exhibit  B.)  The  affidavit  then  states  that  the  undertaking 
was  approved  by  the  sheriff.  It  declares  that  indorsed  upon 
the  affidavit  of  N.  E.  was  a  requisition  directed  to  the  sheriff 
requiring  him  to  replevy  the  chattels  described  in  the  affi- 
davit, and  it  states  that  in  pursuance  to  the  said  requisition 
the  sheriff  did  replevin  the  said  goods  and  chattels.  It  as- 
serts that  the  marshal,  among  other  things,  served  upon  the 
plaintiff's  attorney  in  the  action  brought  against  him,  a  notice 
of  exception  to  the  sureties  on  the  undertaking  on  replevin; 
that  notice  was  served  on  the  attorneys  for  N.  E.  that  the 
sureties  on  the  undertaking  justify  at  a  certain  day.  That 
on  such  day  C.  W.  P.  was  partially  examined,  but  he  refused 
to  be  examined  further,  and  refused  to  sign  and  swear  to  his 
testimony.  H.  J.  A.  failed  to  appear.  The  undertaking  was 
disallowed. 

The  affidavit  then  states  as  follows: 

Your  petitioner  shows  that  on ,  19 — ,  at  the  time 

when  the  said  C.  W.  P.  and  H.  J.  A.  executed  the  said  under- 
taking on  replevin  hereinabove  described  in  said  action,  in 
which  said  N.  E.  was  plaintiff  and  C.  C.  was  defendant,  and 
in  which  undertaking  the  said  C.  W.  P.  and  H.  J.  A.  did  swear 
that  they  each  were  worth  the  sum  of  at  least dol- 
lars, over  and  above  their  respective  debts  and  liabilities,  the 
said  C.  W.  P.  and  H.  J.  A.  were  absolutely  insolvent,  and  your 
petitioner  shows  that  as  appears  by  the  examination  taken 
of  the  said  C.  W.  P.,  which  is  hereto  annexed,  the  said  C.  W.  P. 
was  not  at  the  time  of  the  execution  of  said  undertaking  the 
owner  of  any  property  whatsoever  which  was  not  exempt  by 
law  from  levy  and  sale  under  execution.    And  your  petitioner 

shows  that  on  the  day  of  ,  19 — ,  at  the 

time  when  the  said  H.  J.  A.  executed  the  said  undertaking  in 
replevin  hereinabove  set  forth  in  the  said  action  in  which  N.  E. 
was  plaintiff  and  C.  C.  was  defendant  and  in  which  under- 
taking the  said  H.  J.  A.  swore  that  he  was  worth  at  least 

dollars  over  and  above  his  debts  and  liabilities  and 

property  exempt  by  law  from  levy  and  sale  under  execution, 
the  said  H.  J.  A.  was  insolvent  and  that  at  said  time  there 
were  in  the  office  of  the  clerk  of  this  county  against  the  said 
H.  J.  A.,  and  unsatisfied  of  record  and  impaid,  two  judgments 
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one  of  which  had  been  recovered  against  the  said  H.  J.  A.  by 

the  P.  P.  Co.  on  the day  of ,  19—,  for  the 

sum  of  dollars;  and  the  other  of  which  had  been 

recovered  against  the  said  H.  J.  A.  by  J.  T.  for dol- 
lars, on  ,  19 — ,  and  that  at  the  time  that  the  said 

H.  J.  A.  executed  the  said  undertaking  aforesaid  in  said  action 
in  which  N.  E.  was  plaintiff  and  C.  C.  was  defendant,  the  said 
H.  J.  A.  still  owed  the  full  amount  of  said  judgment  and  had 
not  property  of  any  kind  whatsoever  with  which  to  pay  the 
same,  and  that  at  the  time  the  said  H.  J.  A.  executed  the  said 
undertaking  aforesaid,  proceedings  supplementary  to  execu- 
tion on  bo'th  of  the  said  judgments  had  been  instituted  and 
were  pending  against  the  said  H.  J.  A.,  and  your  petitioner 
shows  that  in  pursuance  to  said  proceedings  supplementary 
to  execution  the  said  H.  J.  A.  was  duly  examined  concerning 
his  property  prior  to  and  at  the  time  and  subsequent  to  the 
time  at  which  he  executed  the  said  undertaking  aforesaid  and 
that  in  his  said  examination  the  said  H.  J.  A.  did  testify  in 
the  said  proceedings  supplementary  to  execution  that  he  had 
no  property  of  any  kind  whatsoever  with  which  to  satisfy  the 
said  judgments.  Annexed  hereto  and  marked  D  is  a  copy  of 
the  testimony  of  the  said  H.  J.  A.  taken  in  said  proceedings 
supplementary  to  execution,  the  original  of  which  is  on  file 
in  tlae  office  of  the  clerk  of  the  coimty  in  which  said  testimony 
was  taken,  and  your  petitioner  shows  that  at  the  time  that 
said  C.  W.  P.  and  H.  J.  A.  executed  the  said  imdertaking  on 
replevin  in  the  said  action  in  which  the  said  N.  E.  was  plain- 
tiff and  said  C.  C,  as  marshal  of  the  city  of  New  York,  was 
defendant,  both  of  said  sureties  on  said  undertaking,  to  wit: 
C.  W.  P.  and  H.  J.  A.,  were  insolvent.  And  your  petitioner 
shows  that  the  statements  made  under  oath  by  the  said  C.  W.  P. 
and  H.  J.  A.  in  the  said  undertaking  to  the  effect  that  they 

were  each  worth  the  sum  of  at  least dollars,  over  their 

respective  debts  and  liabilities,  exclusive  of  property  exempt 
by  law  from  levy  and  sale  under  execution,  were  false  and 
were  known  to  each  of  the  said  aflSants  to  be  false  at  the  time 
that  he  made  the  same.  And  your  petitioner  shows  that  hy 
executing  and  delivering  to  the  sheriff  of  New  York  County 
the  said  undertaking  executed  by  the  said  C.  W.  P.  and  H.  J.  A. 
and  by  swearing  therein  that  they  were  respectively  worth 
the  amoimt  therein,  to  wit:  the  sum  of dollars,  the 
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said  C.  W.  p.  and  H.  J.  A.  did  perpetrate  a  gross  deception 
upon  this  court.  That  your  petitioner  has  lost  the  benefit  of 
the  levy  made  by  the  said  marshal  upon  the  said  property, 
and  that  said  property  which  has  been  attached  by  the  said 
marshal  by  virtue  of  the  warrant  of  attachment  issued  against 
the  property  of  G.  M.  E.  in  the  said  action  brought  by  your 
petitioner  in  the  Mimicipal  Court  of  the  city  of  New  York, 
borough  of  Manhattan,  Second  District,  as  aforesaid,  has  been 
taken  beyond  the  jurisdiction  of  this  court  and  your  peti- 
tioner has  sustained  damages  in  the  amount  of  his  judgment 
aforesaid. 

Your  petitioner  therefore  prays  that  an  order  may  be  made 
requiring  the  said  C.  W.  P.  and  H.  J.  A.  to  show  cause  before 
this  court,  why  they  should  not  be  punished  as  and  for  a  con- 
tempt of  court  for  having  given  a  fictitious  tmdertaking  in  the 
said  action  in  this  court  in  which  N.  E.  was  plaintiff  and  C.  C, 
as  marshal  of  the  city  of  New  York,  was  defendant,  and  for 
having  committed  perjiiry  by  swearing  in  said  undertaking 
that  they  each  were,  at  the  time  of  the  making  thereof,  worth 

at  least  the  sum  of  dollars,  over  and  above  their 

debts  and  liabilities  and  exclusive  of  property  exempt  by  law 
from  levy  and  sale  under  execution,  while  in  fact  each  of  them 
was  insolvent;  and  why  your  petitioner  should  not  have  such 
other  and  further  relief  in  the  premises  as  may  be  proper  and 
your  petitioner  will  ever  pray,  etc. 


Form  No.  1106. 

Order  to  Show  Cause  Issued  on  Form  No.  1105.i 

On  the  annexed  petition  of  A.  R.  G.,  and  on  the  exhibits 
thereto  annexed,  it  is 

Ordered,  That  the  above-named  C.  W.  P.  and  H.  J.  A. 
show  cause  before  this  court  at  a  Special  Term  thereof.  Part  I, 

at  the  County  Court  House  in  the  Borough  of ,  City 

of  -^ ,  on  the  day  of ,  19—,  at  the 

opening  of  court,  or  as  soon  thereafter  as  coimsel  can  be  heard, 
why  they  should  not  be  punished  as  and  for  a  contempt  of 
court  for  having  given  a  fictitious  undertaking  in  an  action 
described  in  said  petition  then  pending  in  this  court  in  which 
N.  E.  was  plaintiff  and  C.  C,  as  marshal  of  the  city  of  New 
York,  was  defendant  (a  copy  of  which  undertaking  is  annexed 

1  See  note  to  Form  No.  1105. 
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to  said  petition)  and  having  committed  perjury  after  swearing 
in  said  undertaking  that  they  each  were  at  the  time  of  making 

thereof,  worth  the  sum  of dollars,  over  and  above 

their  debts  and  liabilities  and  exclusive  of  property  exempt 
by  law  from  levy  and  sale  under  execution,  while  in  fact  each 
of  them  was  insolvent,  and  why  the  said  petitioner  should  not 
have  such  other  and  further  relief  in  the  premises  as  may  be 
proper. 


Form  No.  1107. 

Order  FunisMng  for  Contempt,  Made  on  Forms  Nos.  1105  and  1106. 

An  order  having  been  granted  herein  on  the day 

of  ,  19 — ,  requiring  the  above-named  C.  W.  P.  and 

H.  J,  A.  to  show  cause  before  this  court  at  a  Special  Term 
thereof,  Part  I,  at  the  County  Court  House,  in  the  Borough 

of ,  City  of ,  on  the day  of , 

19 — ,  at  the  opening  of  court  or  as  soon  thereafter  as  coimsel 
could  be  heard,  why  they  should  not  be  punished  as  for  a  con- 
tempt of  court  for  having  given  a  fictitious  undertaking  in 

the  sum  of ■ —  dollars,  in  an  action  pending  in  this  court 

in  which  N.  E.  was  plaintiff  and  C.  C,  as  marshal  of  the  city 
of  New  York,  was  defendant,  and  having  committed  perjury 
by  swearing  in  an  affidavit  annexed  to  said  imdertaking  that 
they  each  were  at  the  time  of  making  thereof  worth  at  least 
the  sima  of  said  undertaking  over  and  above  their  debts  and 
liabilities  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  execution,  while  in  fact  each  of  them  was  in- 
solvent. And  the  said  order  to  show  cause  and  the  petition 
and  exhibits  thereto  annexed  having  been  personally  served 
on  the  respondent  H.  J.  A.  and  the  said  motion  having  duly 

come  on  to  be  heard  on  the day  of ,  19—, 

at  a  Special  Term,  Part  I,  of  this  court,  and  the  said  respond- 
ent H.  J.  A.  having  duly  appeared  herein  by  his  attorneys 
Messrs.  M.  &  H.,  and  having  filed  an  affidavit  verified  by  him 

Qj^  Q^Q  _ day  of ,  19 — ,  in  opposition  to  said 

motion,  and  the  said  motion  having  been  duly  heard. 

Now,  on  reading  and  filing  the  said  order  to  show  cause 

granted  herein  on  the day  of ,  19—,  and  the 

petition  of  A.  R.  G.,  thereto  annexed,  verified  the  

^a^y  of ,  19 — ,  and  the  copy  exhibits  thereto  annexed 

consisting  of  the  affidavit  of  N.  E.,  sworn  to  on  the 
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day  of ,  19 — ,  in  an  action  pending  in  the  Supreme 

Court  wherein  N.  E.  was  plaintiff  and  C.  C,  marshal  of  the 
city  of  New  York,  was  defendant,  the  undertaking  in  said 
action  in  which  N.  E.  was  plaintiff  and  C.  C,  marshal  of  the 

city  of  New  York,  was  defendant,  dated  the day  of 

,  19 — ,  and  executed  by  C.  W.  P.  and  H.  J.  A.  and 

verified  and  acknowledged  on  the day  of , 

19—  by  the  said  C.  W.  P.  and  H.  J.  A. 
And  it  appearing  satisfactorily  from  said  petition,  exhibits 

and  affidavit  that  on  the day  of ,  19 — ,  an 

action  was  commenced  in  the  Municipal  Court  of  the  city  of 

■ ,  Borough  of , District,  by  A.  R.  G., 

the  petitioner  herein,  against  one  G.  M.  E.,  to  recover  a  debt 

of  dollars,  and  that  on  the  said  day  of 

,  19 — ,  a  summons  was  duly  issued  out  of  said  court 

in  said  action  returnable  on  the  day  of 


19 — .    That  on  the  said day  of ,  19 — ,  upon 

an  affidavit  and  undertaking  duly  filed,  a  warrant  of  attach- 
ment was  duly  issued  in  said  action  out  of  said  court  against 
the  property  of  G.  M.  E.,  the  defendant  therein,  which  warrant 
of  attachment  was  issued  for  execution  to  C.  C,  one  of  the 
city  marshals  of  the  city  of  New  York,  and  that  pursuant  to 
the  same  the  said  city  marshal  did  levy  upon  property  claimed 
by  said  attaching  creditor  to  belong  to  the  said  G.  M.  E.,  con- 
sisting of  household  furniture,  bric-a-bric  and  ornaments  at 

the  G.  C.  Building,  Street  and Avenue,  in 

the  Borough  of ,  City  of ,  more  than  suffi- 
cient to  satisfy  the  claim  of  the  plaintiff  in  said  action. 

And  whereas  it  further  appears  that  such  proceedings  were 
had  in  the  said  action  in  the  said  Municipal  Court  of  the  City 

of  ,  Borough  of  ,  District,  that 

upon  the  appearance  of  G.  M.  E.,  the  defendant  therein,  and 
after  the  joinder  of  issue  therein,  and  a  trial  had,  judgment 
was  rendered  in  favor  of  the  plaintiff  in  said  action  for  the  simi 

of  dollars,  and  that  execution  was  issued  thereon 

against  and  levied  upon  the  said  property  of  the  said  G.  M.  E., 

And  whereas  it  appears  that  on  the day  of 

19 — ,  an  action  was  commenced  in  this  court  by  one  N.  E., 
the  wife  of  said  G.  M.  E.,  against  said  C.  C,  a  marshal  of  the 
city  of  New  York,  and  that  a  summons  was  issued  out  of  this 
court  in  said  action  to  the  sheriff  of  the  county  of  New  York, 
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together  with  an  affidavit  entitled  in  said  action,  in  which  the 
said  N.  E.  did  claim  that  she  was  the  owner  of  certain  chattels 
therein  described  which  she  claimed  had  been  levied  upon  and 
taken  by  the  said  C.  C.,  as  marshal  of  the  city  of  New  York, 
by  virtue  of  the  execution  issued  out  of  the  Municip&,l  Court 
of  the  city  of '■ — ,  Borough  of ,  Dis- 
trict, upon  a  judgment  in  favor  of  the  said  A.  R.  G.  against 

the  said  G.  M.  E.  for  the  sum  of -. —  dollars,  and  in  which 

she  stated  that  the  value  of  the  said  chattels  was  

dollars. 

And  whereas  on  the  said day  of — ,  19 — , 

the  said  N.  E.,  the  plaintiff  in  said  action,  did  also  deliver  to 
the  sheriff  of  the  county  of  New  York  an  undertaking  entitled 
in  said  action,  in  which  N.  E.  was  plaintiff  and  C.  C,  a  marshal 
of  the  city  of  New  York,  was  defendant,  which  said  undertak- 
ing was  executed  and  acknowledged  by  C.  W.  P.  and  H.  J.  A. 
on  the  day  of  ,  19 — ,  and  which  said  un- 
dertaking recites  the  affidavit  made  by  said  N.  E.,  herein- 
above set  forth,  and  the  detention  of  the  chattels  -  therein 
described  by  C.  C,  a  marshal  of  the  city  of  New  York,  and  in 
which  undertaking  the  said  C.  W.  P.  and  H.  J.  A.  did  jointly 
and  severally  undertake  and  become  bound  to  the  said  de- 
fendant in  said  action  in  the  sima  of dollars  for  the 

prosecution  of  the  said  action,  for  the  return  of  the  chattels 
to  the  defendant,  if  possession  thereof  is  adjudged  to  him  or 
if  the  action  abates  or  is  discontinued  before  the  chattels  are 
returned  to  the  defendant  and  for  the  payment  to  the  defend- 
ant of  any  sum  which  the  judgment  awards  to  him  against  the 
plaintiff  in  said  action. 

And  whereas  in  an  affidavit  annexed  to  the  said  undertaking 

the  said  H.  J.  A.  did  swear  therein  on  the  day  of 

. J  19 — ,  that  he  was  a  resident  and  householder  in  the 

Q[^y  of J  and  worth  at  least  the  smn  specified  in  said 

undertaking  over  and  above  all  the  debts  and  liabilities  which 
he  owed  or  had  incurred  exclusive  of  property  exempt  by 
■law  from  levy  and  sale  under  an  execution. 

And  whereas  the  said  undertaking  was  duly  approved  of 

by  the  sheriff  of  the  coimty  of  New  York  on  the 

(jg^y  of ^  19 — ;  and  whereas  there  was  indorsed  upon 

the  said  affidavit  of  the  said  N.  E.  delivered  to  the  sheriff, 
with  said  undertaking  as  aforesaid,  a  requisition  signed  by  the 
Vol.  ii— 64 
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attorneys  of  record  for  the  plaintiff  in  said  action  directing 

the  sheriff  of  the  county  of to  replevy  the  chattels 

described  in  the  said  affidavit;  and  whereas  in  pursuance  to  the 
said  requisition  the  sheriff  did  replevy  .the  said  goods  and 
chattels  described  in  said  affidavit. 

And  whereas  it  appears  that  at  the  time  when  the  said 
H.  J.  A.  did  execute  the  said  undertaking  hereinabove  de- 
scribed in  the  sum  of dollars,  and  at  which  time  the 

said  H.  J.  A.  did  therein  swear  that  he  was  worth  at  least  the 
sum  of  said  undertaking  over  and'  above  his  debts  and  lia- 
bilities, to  wit:  on  the day  of ,  19 — ,  there 

were  unsatisfied  of  record  two  judgments  against  the  said 

H.  J.  A.,  one  for dollars,  recovered  on  the 

day  of ,  19 — ,-  in  the  City  Court  of  the  city  of  New 

York,  in  favor  of  Press  Publishing  Company,  and  docketed 
in  the  office  of  the  clerk  of  the  county  of  New  York,  on  the 
day  of  ,  19 — ;  and  one  for  dol- 
lars, recovered  on  the day  of ,  19 — ,  in  the 

Municipscl  Court  of  the  city  of  New  York,  borough  of  Man- 
hattan,   District,  in  favor  of  J.  T.,  and  docketed  in 

the  office  of  the  clerk  of  the  county  of  New  York  on  the 

day  of ,  19 — . 

And  whereas  at  the  time  of  the  execution  of  said  under- 
taking in  the  sum  of  dollars,  by  said  H.  J.  A.  as 

aforesaid,  proceedings  supplementary  to  execution  were  then 
pending  against  him  in  the  City  Court  of  the  city  of  New  York, 
upon  the  aforesaid  judgment  recovered  against  him  by  J.  T., 
plaintiff  and  judgment  creditor,  for  the  sum  of dol- 
lars. 

And  whereas  on  the day  of ,  19 — ,  the  said 

H.  J.  A.  was  duly  examined  in  said  proceeding  supplementary 
to  execution  and  did  on  his  said  examination  under  oath 
testify  that  he  was  without  means  and  had  no  property  upon 
which  execution  could  be  levied  to  satisfy  the  said  judgment, 
which  examination  was  duly  sworn  to  before  Hon.  Francis  B. 
Delehanty,  a  justice  of  the  City  Court  of  the  city  of  New  York. 

And  whereas  it  appears  from  the  said  examination  afore- 
said in  said  proceedings  supplementary  to  execution  wherein 
J.  T.  was  plaintiff  and  judgment  creditor  and  the' said  K.  J.  A. 

was  defendant  and  judgment  debtor,  that  on  the 

day  of ,  19 — ,  when  the  said  H.  J.  A.  executed  the 
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undertaking  in  the  sum  of  dollars  aforesaid  in  the 

said  action  in  which  N.  E.  was  plaintiff  and  C.  C,  as  marshal 
of  the  city  of  New  York,  was  defendant,  the  said  H.  J.  A.  then 
was  a  judgment  debtor  and  was  absolutely  insolvent  and  had 
no  property  of  any  kind  whatsoever. 

And  whereas  on  the day  of ,  19 — ,  when 

the  said  H.  J.  A.,  in  the  affidavit  attached  to  said  undertaking, 
stated  that  he  was  worth  at  least  the  amount  of  said  under- 
taking, to  wit:  the  sum  of  dollars,  over  and  above 

all  debts  and  liabihties  which  he  owed  and  above  all  debts  and 
liabilities  which  he  owed  or  had  incurred  and  exclusive  of 
property  exempt  by  law  from  levy  and  sale  under  an  execu- 
tion, the  said  H.  J.  A.  was  insolvent  and  did  then  swear  falsely 
to  said  affidavit  and  did  then  and  there  commit  the  crime  of 
perjury. 

And  whereas  it  appears  that  by  reason  of  the  giving  of  the 
said  fictitious  imdertaking  and  the  perjm-y  committed  by  the 
said  H.  J.  A.  in  the  affidavit  thereto  annexed,  by  reason  of 
which  said  undertaking  was  approved  and  the  writ  of  replevin 
issued  in  said  action  was  executed,  the  rights  and  remedies  of 
the  petitioner  herein,  A.  R.  G.  (who  was  the  plaintiff  in  the 
said  action  against  G.  M.  E.  in  the  Municipal  Court  of  the  city 
of  New  York  aforesaid),  have  been  impaired  and  impeded. 

Now  after  due  consideration  of  all  the  facts  aforesaid,  it  is, 
on  motion  of  L.  &  R.,  attorneys  for  the  petitioner, 

Ordered,  adjudged  and  determined  that  H.  J.  A.  is 
guilty  of  a  contempt  of  court  in  having  willfully  executed  on 

the day  of ,  19 — ,  a  fictitious  undertaking 

in  the  sum  of dollars  for  the  prosecution  of  an  action 

in  this  court  in  which  N.  E.  was  plaintiff  and  C.  C,  a  marshal 
of  the  city  of  New  York,  was  defendant,  which  madertaking 
fiu-ther  provided  for  the  return  of  the  chattels  therein  referred 
to,  to  the  defendant,  if  possession  thereof  is  adjudged  to  him 
or  if  the  action  abates  or  is  discontinued  before  the  chattels 
are  returned  to  the  defendant,  and  for  the  psiymeiit  to  the  de- 
fendant of  any  sum  which  the  judgment  awards  him  against 
the  plaintiff;  and  that  the  said  H.  J.  A.  is  guilty  of  a  contempt 

of  court  in  having  willfully  and  falsely  on  said day  of 

J  19 — ,  sworn  in  an  affidavit  annexed  to  the  said  un- 
dertaking that  he  was  worth  at  least  the  sum  specified  in  said 
undertaking,    viz:    the  sum    of  dollars,  over    and 
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above  all  the  debts  and  liabilities  which  he  then  owed  or  had 
incurred  and  exclusive  of  property  exempt  by  law  from  levy 
and  sale  under  execution,  whereas  in  fact  said  H,  J.  A.  was  on 

the  said day  of ,  19 — ,  a  judgment  debtor 

and  totally  insolvent. 

And  it  is  further  ordered,  adjudged  and  determined 
that  said  misconduct  of  said  H.  J.  A.  was  calculated  to  and 
did  defeat,  impair,  impede  and  prejudice  the  rights  and  reme- 
dies of  A.  R.  G.,  the  petitioner  herein,  in  the  sum  of  — 

dollars,  which  was  the  amount  of  the  judgment  recovered  by 
said  A;  R.  G.  as  plaintiff  in  the  action  brought  by  him  against 
G.  M.  E.  in  the  Municipal  Court  of  the  city  of  New  York, 

borough   of  Manhattan,    -■ District,    and   for   which 

amount  execution  had  been  issued  against  the  property  of  said 
G.  M.  E.;  and  which  property  was  replevined  in  the  action 
brought  by  N.  E.  against  C.  C,  a  marshal  of  the  city  of  New 
York,  in  which  action  said  fictitious  undertaking  was  given 
by  said  H.  J.  A. 

And  it  is  further  ordered  and  adjudged  that  for  said 
misconduct  and  contempt,  the  said  H.  J.  A.  be  and  he  hereby 

is  fined  in  the  said  sum  of dollars,  and  in  the  further 

sum  of dollars,  which  is  hereby  awarded  to  the  peti- 
tioner herein  as  a  reasonable  compensation  for  this  proceed- 
ing, making  in  all  the  sum  of dollars,  which  said  fine 

is  to  be  paid  to  the  sheriff  of  this  county  for  the  benefit  of  the 
said  petitioner  herein,  and  it  is 

Further  ordered  and  adjudged,  that  a  commitment  issue 
out  of  this  court  directed  to  the  sheriff  of  this  cotmty  and 
directing  him  to  arrest  the  said  H.  J.  A.  and  to  commit  him 
to  the  County  Jail  of  this  county  to  be  there  detained  in  close 
custody  until  he  shall  pay  the  said  fine  aforesaid  or  until  he 
shall  be  discharged  according  to  law. 

Enter,  etc.  

Form  No.  1108. 

Affidavit  (Partially  Summarized)  on  Which  Order  to  Show  Cause 
why  Defendant  Should  not  be  Punished  for  Contempt  was  Ob- 
tained. Failure  to  Produce  Books  as  Directed  in  Order  for  Ex- 
amination Before  Trial.  ^ 

The  affiant  states  that  he  is  an  attorney  for  the  plaintiffs 

1  From  Pray  v.  Blanchard  Co.,  95  App.  Div.  423;  88  Supp.  650;  in  which 
the  defendant  T.  was  held  guilty  of  contempt. 
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in  the  action;  that  the  action  was  brought  by  the  plaintiffs 
as  stockholders  of  the  C.  A.  B.  Co.  for  an  accounting  on  the 
part  of  the  defendants  as  directors.  It  states  the  facts  as  to 
service  of  papers.  It  asserts  that  three  of  the  defendants  put 
in  answers,  consisting  principally  of  denials  of  knowledge  or 
information  sufficient  to  form  belief,  and  declares  that  the 
answer  of  the  C.  A.  B.  Co.  was  verified  by  one  R.  H.  N.  The 
affidavit  then  continues: 

"  On  the day  of ,  19 — ,  an  order  was  ob- 
tained from  Mr.  Justice  A.  for  the  examination  of  the  defend- 
ants L.  L.  T.  and  the  C.  A..  B.  Co.,  before  trial,  and  for  the 
production  of  the  stock  ledger,  minute  book  or  books  and  all 
books  of  account  of  the  corporation.  This  order  was  served 
personally  upon  defendant  L.  L.  T.  and  upon  R.  H.  N.,  who 
verified  the  answer  of  the  defendant,  C.  A.  B.  Co.,  as  its  presi- 
dent. Upon  application  to  the  court  by  these  defendants, 
the  order  for  their  examination  was  modified  by  adding  to  the 
paragraph  directing  the  books  to  be  produced  the  following 
words: 

"  'Such  production  of  the  books  being  only  for  the  purpose 
of  refreshing  the  recollections  of  the  witnesses  and  aiding  their 
memories  in  the  oral  examination;  such  books  not  being  pro- 
duced for  the  purpose  of  examination  or  inspection  by  the 
plaintiffs  or  their  counsel.' 

"And  the  defendants  were  ordered  to  attend  and  produce 
such  books  on  the day  of ,  19 — . 

"On  the  day  of  ,  19 — ,  the  defendant 

L.  L.  T.  appeared  and  was  duly  sworn.  His  counsel  stated 
that  Mr.  T.  had  produced  no  books  and  requested  that  his 
examination  be  adjourned  until  after  the  holidays,  and  by 
consent  his  examination  was  adjourned  until ,  19 — . 

"I  then  served  a  subpoena  duces  tecum  upon  Mr.  T.  for  the 
production  of  the  books  named  in  the  order  at  the  adjourned 
session  of ,  19 — - 

"Mr.  R.  H.  N.  was  then  examined  pursuant  to  the  order. 
He  stated  that  he  was  an  employee  of  L.  L.  T.;  that  he  had 
been  in  his  employ  about  six  years;  that  he  had  frequently 
represented  himself  as  Mr.  T.'s  private  secretary;  that  all  he 
knew  about  the  C.  A.  B.  Co.  was  that  he  was  told  that  he  'was 
appointed'  president  by  some  of  the  directors;  that  he  knew 
nothing  at  all  about  the  affairs  of  the  company;  that  he  had 
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never  seen  any  books  of  the  company  and  did  not  know  whether 
they  had  any;  never  knew  the  names  of  any  of  the  directors 
and  that  the  only  act  that  he  ever  performed  as  an  officer  of 
the  company  was  verifying  the  answer  in  this  action.  He 
declined  to  answer  many  questions  asked  him  as  to  his  knowl- 
edge of  the  persons  appearing  in  the  reports  of  the  company 
as  stockholders,  under  the  advice  of  his  counsel. 

"On  account  of  the  failure  of  the  defendant  T.  and  of  the 
president  of  the  C.  A.  B.  Co.  to  produce  the  books  at  the  first 
session,  the  proceedings  for  examination  were  adjourned  to 

,  19 — ,  and  on ,  19 — ,  an  order  was  obtained 

from  Mr.  Justice  S.  for  the  examination  before  the  same  referee 
of  the  defendant  C.  H.  G.,  who  was  one  of  the  incorporators 
and  directors  of  the  C.  A.  B.  Co.  and  was  its  last  known  presi- 
dent previous  to  N.  This  order  required  his  presence  and  that 
he  produce  the  stock  ledger,  the  minute  book  or  books  and  all 
books  of  account  of  the  said  corporation,  with  the  same  provi- 
sion that  they  were  to  be  used  only  for  the  purpose  of  refresh- 
ing the  recollection  of  the  witness  and  not  for  the  pm-pose  of 
examination  or  inspection  by  the  plaintiffs  or  their  counsel. 

"  On ,  19 — ,  at  the  request  of  the  attorneys  of  the 

defendants,  and  owing  to  the  illness  of  one  of  those  attorneys, 

the  proceedings  were   adjourned  until   ,    19 — ,   the 

attorneys  for  L.  L.  T.  agreeing  to  produce  him  for  examination 
on  the  said  adjourned  day,  and  the  attorneys  for  the  corpora- 
tion agreeing  to  produce  Mr.  N. 

"On  ,  19 — ,  the  defendants  G.  and  T.  appeared 

for  examination  and  defendant  T.  was  excused  until , 

19 — ,  at  which  date  he  was  directed  to  appear,  and  the  defend- 
ant G.  having  been  duly  sworn  and  being  asked  if  he  had  pro- 
duced the  stock  ledger  of  the  C.  A.  B.  Co.  said:  'I  have  not' 
(Sten.  Min.,  p.  38),  and  at  first  declined  to  answer  further 
questions  in  regard  to  the  books  on  the  groimd  as  stated  by 
his  counsel  that  said  answers  might  tend  to  criminate  or 
degrade  him  or  accuse  him  of  a  crime  or  misdemeanor  or  expose 
him  to  a  penalty  or  forfeiture.  He  subsequently,  however, 
stated  that  he  did  not  know  where  the  books  of  the  C.  A.  B. 
Co.  were;  did  not  know  whether  they  had  any  books;  had 
never  seen  any  books  of  the  company  except  a  stock  certificate 
book,  and  that  several  years  ago." 

The  affidavit  goes  on  to  state  that  the  defendant  G.  testified 
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that  he  could  not  tell  from  memory  who  the  other  directors 
were,  except  the  first  board,  and  that  the  only  acts  which  he 
ever  performed  as  president  were  signing  reports  and  certifi- 
cates.   The  affidavit  then  says: 

"He  was  then  asked,  'Are  you  able  to  recollect,  without 
refreshing  your  memory  by  the  books  which  were  directed 
to  be  produced  for  that  purpose,  at  what  times  Mr.  T.  did  act 
with  you  as  a  director  of  the  C.  A.  B.  Co.'     Answer,  'No.'  " 

The  affidavit  continues  to  give  the  testimony  of  the  defend- 
ant, G.,  to  show  his  lack  of  knowledge  of  facts  connected  with 
the  corporation's  management.  It  declares  that  on  a  date 
given  Mr.  T.  was  examined,  and  an  extract  is  given  from  the 
stenographer's  minutes  in  which  it  is  shown  that  he  was  asked 
a  number  of  questions,  which  he  declined  to  answer  on  the 
ground  that  it  might  tend  to  criminate  him,  and  that  he  de- 
clined to  produce  any  books  or  papers,  on  the  same  ground. 
Questions  and  answers  are  set  forth  verbatim.  The  affidavit 
ends  as  follows: 

"  To  about  thirty  more  questions  asked  this  witness  he  gave 
the  same  answer. 

"  There  have  been  four  sessions  before  the  referee,  the  stenog- 
rapher's minutes  consisting  of  89  pages.  A  great  portion  of 
this  examination,  as  well  as  the  necessity  of  obtaining  an  order 
for  the  examination  of  G.,  which  was  based  on  long  affidavits, 
was  occasioned  solely  by  the  refusal  of  defendant  to  produce 
the  books  of  the  corporation  for  the  purpose  of  refreshing  the 
recollection  of  the  witness. 

"Deponent  therefore  asks  that  the  defendant  T.  may  be 
required  to  show  cause  why  he  should  not  be  punished  for 
contempt  for  refusing  to  produce  such  books,  and  as  this  case 
is  now  at  issue  and  on  the  Special  Term  calendar,  that  the  said 
order  may  be  returnable  at  an  early  date." 

Form  No.  1109. 

Order  to  Show  Cause  Why  Defendant  Should  Not  be  Punished  for 
Contempt.    Based  on  Form  No.  llOS.i 

On  the  annexed  affidavit  of  E.  P.  H.,  verified  the 

day  of  ,  19 — ,  and  on  the  order  of  Mr.  Justice  A., 

dated  the day  of ,  19—,  directing  the  de- 
fendant L.  L.  T.  and  the  defendant  C.  A.  B.  Co.,  through  its 

1  See  note  to  Form  No.  1108. 
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president,  R.  H.  N.,  to  appear  before  a  referee  therein  named 
for  examination  as  to  the  issues  raised  by  the  pleadings  in  this 
action,  and  for  the  production  of  the  books  of  the  C.  A.  B.  Co., 
and  on  the  affidavits  and  copies  of  the  pleadings  upon  which 
said  order  was  obtained,  all  of  which,  as  appears  by  the  affi- 
davit of  E.  P.  H.,  have  been  served  personally  upon  the  de- 
fendant L.  L.  T.,  and  also  upon  his  attorneys;  and  upon  the 

order  of  this  court  dated  the day  of ,  19 — , 

modifying  said  order  of  Mr.  Justice  A.,  and  upon  the  examina- 
tion of  the  defendant  L.  L.  T.,  before  the  referee  named  in  the 
order  of  Mr.  Justice  A., 

It  is  ordered  that  the  defendant  L.  L.  T.  show  cause  at  a 
Special  Term,  Part  I,  of  this  court,  to  be  held  at  (etc.)  on  (etc.), 
why  he  should  not  be  pimished  for  contempt  of  court  for  re- 
fusing to  produce  before  G.  H.,  Esq.,  the  referee  named  in  the 

order  of  Mr.  Justice  A.,  dated  the day  of , 

19 — ,  and  the  order  of  this  court  dated  the day  of 

,  19 — ,  the  stock  ledger,  minute  book  or  books  and 

all  books  of  account  of  the  C.  A.  B.  Co.,  as  and  for  the  pur- 
poses provided  in  said  orders,  and  why  the  plaintiffs  should 
not  have  such  other  or  further  relief,  in  the  premises,  as  to  the 
court  may  seem  just,  together  with  the  costs  of  this  motion. 

And  sufficient  reason  appearing  to  me  therefor,  let  service 
of  a  copy  of  this  order  and  of  the  affidavit  of  E.  P.  H.  hereto 
annexed  upon  the  defendant  L.  L.  T.,  and  upon  his  attorneys, 
on  or  before  the  — day  of ,  19 — ,  be  sufficient. 


Form  No-  1110. 

Recital  in  Order  Requiring  a  Witness  to  Appear  for  Examination 
After  Being  Fined  for  Failure  to  Appear.' 

Further  ordered,  that  said  A.  B.  in  addition  to  the  pajrment 
of  the  fine  herein  imposed,  to  purge  himself  of  the  contempt 
herein  adjudged,  be  and  hereby  is  required  and  directed  to 

appear  before,  etc.,  on  the  day  of  ,  19 — , 

and  then  and  there  give  his  testimony  in  said  action  (special 
proceeding)  pending  between,  etc.,  and  upon  his  failure  so  to 
appear  the  said  C.  D.  may  apply  for  such  further  order  further 
punishing  said  A.  B.  as  may  be  proper. 

1  Where  a  witness  fails  to  obey  a  subpoena  and  an  order  is  made  punish- 
ing, him  ior^cQatempt  it  seems  that  if  it  is  desired  to  take  the  testimony  of 
said  witness  subsequently  without  serving  him  with  a  new  subpcsna  the 
provision  in  the  above  form  is  essential.     Matter  of  Depue,  185  N.  Y.  60. 
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Form  No.  illl. 

Order  for  Warrant  to  Commit  for  Contempt  of  Court  Issued  With- 
out Notice. 
(Code  Civ.  Pro.  §2268.) 

Whereas,  an  order  [or  judgment]  was  heretofore  made,  [or 

rendered]  by  this  court,  on  the  day  of  , 

19—,  in  the  above-entitled  action,  by  which  C.  D.  was  [among 

other  things]  required  to  pay  the  sum  of dollars,  etc. 

[stating  substance  of  the  order,  etc.],  and  the  court  being  satisfied 

by  proof  by  the  affidavit  of  A.  B.,  dated ,  19 — ,  that 

a  certified  copy  of  said  order  [or  judgment]  has  been  served 
upon  said  C.  D.,  and  that  a  personal  demand  for  said  sum  has 
been  made  upon  said  C.  D.,  by,  etc.,  and  that  payment  thereof 
has  been  refused  [or  neglected]  by  said  C.  D.:  [*] 

Now,  therefore,  it  is  hereby  ordered,  on  motion  of , 

that  the  said  C.  D.,  by  reason  of  the  premises  aforesaid,  is 
guilty  of  a  contempt  of  court. 

And  it  is  further  ordered,  that  the  said  C.  D.,  for  the  con- 
tempt aforesaid,  of  which  he  is  guilty,  be  imprisoned  by  the 

sheriff  of  the  county  of  ,  in  the  jail  of  said  coimty, 

until  the  said  sum  of  money  and  the  costs  and  expenses  of 
this  proceeding  to  compel  such  payment,  to  wit:  the  sum  of 

'—  dollars,  together  with  the  sheriff's  fees  on  the  warrant 

hereinafter  mentioned,  are  paid,  or  imtil  he  is  discharged  ac- 
cording to  law,  and  that  a  warrant  issue  committing  the  said 
C.  D.  accordingly. 


Form  No.  1H3. 

Warrant  to  Commit  for  Contempt  of  Court  Issued  Without 

ITotice. 
(Code  Civ.  Pro.  §2268.) 

Whereas,  etc.,  as  in  Form  No.  1111  to  [*],  and  thence  as  follows: 
And  an  order  having  been  thereupon  duly  made  by  this  court 

on  the  day  of  ,  19 — ,  adjudging  the  said 

C.  D.  guilty  of  a  contempt  of  court  by  reason  of  the  premises 
aforesaid,  and  directing  that  the  said  C.  D.  for  the  contempt 
aforesaid,  of  which  he  is  guilty,  be  imprisoned  by  the  sheriff 

of  the  county  of ,  in  the  jail  of  said  county,  until  the 

said  sum  of  money,  to  wit:  the  sum  of dollars,  and 

the  costs  and  expenses  of  the  said  proceeding  to  compel  such 
payment,  to  wit:  the  sum  of dollars  and  yoiir  fees 
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upon  this  warrant,  are  paid,  or  until  he  is  discharged  according 
to  law,  and  that  a  warrant  issue  committing  the  said  C.  D. 
accordingly: 

Now,  therefore,  you  are  hereby  required,  pursuant  to  said 
order,  to  arrest  the  said  C.  D.,  and  to  imprison  him  in  the 
said  jail  until  the  said  sum  of  money,  and  said  costs  and  ex- 
penses, are  paid,  or  until  he  is  discharged  according  to  law. 

[Indorsed.] 

The  said  C.  D.  may  give  an  undertaking  as  prescribed  by 

law,  in  the  sum  of  dollars,  for  his  appearance  to 

answer. 


Form  No.  1113. 

Order  to  Show  Cause  Why  the  Accused  Should  Not  Be  Punished 
for  the  Alleged  Offense- 

(Code  Civ.  Pro.  §2269.) 

I  having  been  [or  the  court  having  been]  satisfied  by  the 

affidavit  of  A.  B.,  dated ,  19 — ,  that  C.  D.  has  [state 

the  offense  alleged  to  have  been  committed,  and  in  case  the 
offense  consists  of  the  refusal  to  obey  an  order  of  the  court 
requiring  the  payment  of  costs,  or  of  a  specified  sum  of  money, 
state  that  a  personal  demand  therefor  has  been  made,  and  that 
payment  thereof  has  been  refused  or  neglected]: 

I  do  hereby  order  and  require  [or  it  is  hereby  ordered  and 
required],  that  said  C.  D.  show  cause  before  me  [or  before 
this  court],  at,  etc.,  on,  etc.,  why  he  should  not  be  pimished 
for  the  alleged  offense. 

I  do  hereby  further  order  [or  it  is  hereby  further  ordered], 
that  a  copy  of  said  affidavit  and  of  this  order  be  served  upon 

said  C.  D.,  personally,  on  or  before  the day  of 

19—. 


Form  No.  1114. 

Order  Directing  Warrant  of  Attachment  to  Issue  for  Contempt  of 

Court. 
(Code  Civ.  Pro.  §2269,  subd.  2.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated  — , 

19—,  whereby  the  court  is  satisfied  that  C.  D.  has  been  guilty 
of  a  contempt  of  this  court,  to  wit  [state  the  offense],  and  on 

motion  of  M.  F.,  counsel  for :  It  is  hereby  ordered, 

that  a  warrant  of  attachment  issue  to  the  sheriff  of  the  county 
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of [or  of  any  county  where  said  CD.  may  be  found], 

commanding  him  to  arrest  the  said  C.  D.  and  to  bring  him 
before  this  court  forthwith  [or  at,  etc.,  on,  etc.],  to  answer 
for  the  alleged  offense. 


Form  No.  1115. 

Warrant  of  Attachment  in  Proceedings  for  Contempt  of  Court. 
(Code  Civ.  Pro.  §  2269,  subd.  2) 

The  court  [or  I]  being  satisfied  by  the  affidavit  of  A.  B., 
dated ,  19 — ,  that  C.  D.  has  been  guilty  of  a  con- 
tempt of  court,  to  wit:  that  C.  D.  has  [state  the  offense]: 

Now,  therefore,  you  are  hereby  commanded  [pursuant  to 

the  order  of  the  court,  dated  ,  19 — ],  to  arrest  the 

said  CD.  and  bring  him  before  our  [Supreme]  Court  [or  before 
me],  at,  etc.,  forthwith  [or  on,  etc.,  at,  etc.],  to  answer  for  the 
alleged  offense. 

[Indorsed.] 

The  said  C  D.  may  give  an  undertaking,  as  prescribed  by 

law,  in  the  sum  of' dollars,  for  his  appearance  to 

answer. 


Form  No.  1116. 

AflEidavit  of  Delivery  of  Execution  to  Sheriff 
(Code  Civ.  Pro.  §2270.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

attorney  for  the  plaintiff  in  the  above-entitled  action. 

That  judgment  was  rendered  therein  and  the  roll  thereof 

filed  in  the  clerk's  office  of county,  on  the 

day  of ,  19-^,  for dollars  and cents, 

damages  and  costs,  in  favor  of  deponent  against  C  D.,  and 
a  transcript  thereof  was  duly  filed  and  said  judgment  duly 

docketed  in  the  clerk's  office  of  the  county  of  ,  on 

the  day  of -,  19—. 

That  execution  against  the  property  of  the  said  C  D.,  in 
due  form  of  law,  was  duly  issued  thereon  to  E.  F.,  the  sheriff 

of  the  said  county  of  ,  by  which  said  sheriff  was 

commanded  to  collect  the  said  sum  of dollars,  with 

interest  and  his  fees,  and  to  return  the  said  execution  to  the 

clerk  of  the  county  of  within  sixty  days  after  the 

receipt  thereof  by  him,  the  said  sheriff;  and  that  the  same  was 
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delivered  to  and  received  by  said  sheriff  for  execution,  on  the 

■ day  of ,  19 — . 

That  this  deponent  has  made  inquiries  at  the  ofl&ce  of  the 

clerk  of county  for  said  execution,  and  he  has  learned 

that  although  the  time  for  returning  said  execution  has  ex- 
pired said  execution  has  not  been  returned,  and  that  the  said 
judgment  has  not  been  paid  to  the  plaintiff,  nor  has  any  part 
thereof,  but  that  the  whole  remains  due  and  unpaid,  and  that 
the  said  sheriff  is  in  default  in  not  returning  the  said  execution, 
and  in  not  paying  over  the  said  moneys. 


Form  No.  HIT. 

Affidavit  of  Search  for  Mandate. 
(Code  Civ.  Pro.  §2270.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he,  this  deponent,  made  in- 


quiry at  the  ofl&ce  of  the  clerk  of  the  county  of 
for  the  execution  issued  in  the  above-entitled  action  to  E.  F., 
the  sheriff  of  county,  and  that  deponent  was  in- 
formed by  said  clerk,  after  search,  that  such  execution  had 
not  been  returned  to  said  office;  and  this  deponent  verily  be- 
lieves that  such  execution  has  not  been  returned  to  said  office. 


Form  No.  1118. 

Order  Upon  Decision  of  Motion  to  Compel  Return  of  Mandate  by 

Sheriff. 
(Code  Civ.  Pro.  §§2270,  2281,  2283.) 

On  reading  and  filing  the  afl&davit  of  A.  B.,  dated , 

19 — ,  showing  the  delivery  of  an  [execution]  in  this  action  to 

E.  F.,  the  sheriff  of  county,  together  with  notice 

to  said  sheriff  to  return  the  same,  and  of  this  motion,  and 
due  proof  of  service  of  said  notice  and  a  copy  of  said  affi- 
davit upon  said  sheriff,  together  with  [an  affidavit]  showing 
that  such  [execution]  has  not  been  returned  according  to 
the  command  thereof,  and  on  motion  of  C.  M.,  of  counsel 
for  the  plaintiff,  after  hearing,  etc.  [and  on  filing,  name  op- 
posing papers];  and  the  court  having  determined  [*]  that  the 
said  sheriff  has  not  returned  the  said  [execution]  as  thereby 
commanded,  and  that  his  neglect  to  do  so  was  calculated  to 
[and  actually  did]  defeat,  impair,  injure,  and  prejudice  the 
rights  or  remedies  of  the  [plaintiff]  in  the  above-entitled  action 
[or  special  proceeding]  brought  in  this  court: 
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It  is  hereby  ordered  and  adjudged  accordingly,  that  the 
said  sheriff  has  not  returned,  etc.  [repeat  as  above  from  (*)  to: 
It  is  hereby  ordered,  etc.]. 

And  it  is  hereby  further  ordered  and  directed,  that  a  fine 
of dollars,  being  the  amount  of  the  costs  and  ex- 
penses, which  appear  to  have  been  incurred  by  said  A.  B. 
by  reason  of  the  said  neglect  of  said  E.  F.,  be  and  the  same 
is  hereby  imposed  upon  the  said  E.  F.,  sheriff  as  aforesaid, 
and  that  said  E.  F.  pay  the  same  to  said  A.  B.,  or  his  attorney, 
in  satisfaction  of  the  costs  and  expenses  which  appear  to  have 
been  incurred  by  him  by  the  said  neglect  of  said  E.  F. 

And  it  is  further  ordered  and  adjudged,  that  the  said  E.  F. 

be  imprisoned  by  the  coroners  of  the  county  of ,  or 

any  of  them,  in  the  common  jail  of  the  county  of  

until  he  has  returned  the  said  execution,  and  has  paid  the 

fine  hereby  imposed  upon  him,  to  wit;  the  said  sum  of 

dollars,  with  the  fees  hereupon  [and  that  a  warrant  of  com- 
mitment be  issued  accordingly]. 


'    Form  No.  1119. 

Undertaking  to  Procure  Discharge- 

(Code  Civ.  Pro.  §2277.) 

Whereas,  a  warrant  of  attachment  was  heretofore  issued 
by,  etc.,  to  the  [sheriff  of  county]  in  the  above- 
entitled  proceeding,  directing  the  said  sheriff  [state  directions 
of  warrant];  and. 

Whereas,  by  the  indorsement  thereupon  of  the  judge 
[etc.]  issuing  the  same,  the  said  C.  D.  was  authorized  to  give 
an  undertaking  for  his  appearance  to  answer  in  the  sum 
hereinafter  mentioned. 

Now,  therefore,  we,  the  said  C.  D.,  of ,  and  E.  F., 

of : ,  by  occupation  a ,  and  G.  H.,  of , 

by  occupation  a  ,  do  hereby,  jointly  and  severally, 

undertake,  pursuant  to  section  2277  of  the  Code  of  Civil 
Procedure,  with  the  people'  of  the  State  of  New  York,  in  the 

sum  of dollars,  that  the  said  C.  D.  will  appear,  at, 

etc.,  on,  etc.,  the  time  and  place  where  the  said  warrant  is 
returnable,  and  then  and  there  abide  the  direction  of  the 
court  [or  judge  {or  referee)].  (Add  acknowledgments,  affidavits 
of  justification  and  approval,  as  in  Form  No.  145,  p.  223,  Vol,  1.) 
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Form  No.  1130. 

Return  to  Warrant  of  Attachment  in  Contempt  Proceedings. 
(Code  Civ.  Pro.  §2279.) 

I,  M.  N.,  sheriff  of county,  do  hereby  certify  and 

return  to  the  [within]  warrant  of  attachment,  that  I  have 
arrested  the  said  C.  D.  [and  have  him  before  this  court  at 
the  day  and  place  therein  mentioned],  as  I  am  thereby  com- 
manded, and  that  at  the  time  of  said  arrest  I  delivered  to  the 
said  C.  D.  a  copy  of  the  said  warrant  and  of  the  affidavit 
therein  mentioned  upon  which  it  was  issued. 

And  I  further  certify  and  return,  that  the  said  C.  D.,  pur- 
suant to  the  indorsement  of upon  said  warrant,  exe- 
cuted and  delivered  to  me,  before  the  return  day  thereof,  an 
undertaking,  which  I  file  herewith,  and  that  I  thereupon  dis- 
charged the  said  C.  D.  from  said  arrest. 


Form  No.  1131. 

Order  Directing  Interrogatories  to  be  Filed. 

(Code  Civ.  Pro.  §2280.) 

The  defendant,  C.  D.,  having  been  charged  with  a  con- 
tempt of  court,  in  [violating  an  order  of  injunction  granted 
in  an  action  in  this  court,  between  A.  B.,  plaintiff,  and  said 
C.  D.,  defendant],  and  a  warrant  of  attachment  [or  -writ  of 
habeas   corpus]  having  been  heretofore  issued  against  him 

for  such  contempt,  directed  to  the  sheriff  of coimty, 

and  returnable  here  on  this day  of ,  19 — , 

and  the  said  sheriff  having  made  return  thereto  that  he  had 
arrested  the  said  C.  D.,  and  brought  him  before  [this  court] 
at  this  time  and  place  as  thereby  commanded  [or  that  he  had 
arrested  the  said  C.  D.,  and  that  said  C.  D.  had  given  an 
imdertaking  as  allowed  by  the  indorsement  upon  said  war- 
rant {or  writ)  and  had  been  thereupon  discharged  by  him, 
which  undertaking  was  filed  by  said  sheriff  with  his  said 
return],  and  the  said  C.  D.  now  being  personally  before  this 
court  by  virtue  of  said  warrant  [or  of  said  writ],  and  denying 
that  he  is  guilty  of  the  offense  charged  against  him: 

It  is  hereby  ordered,  on  motion  of  M.  C,  attorney  for  the 

plaintiff,  that  the  said  A.  B.  do  forthwith  [or  within 

days]  file  in  the  ofl&ce  of  the  clerk  of  this  court  interrogatories, 
specifying  the  facts  and  circumstances  of  the  offense  charged 
against  him,  and  that  he  serve  a  copy  thereof  xipon  the  said 
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C.^  D.  [or  upon  the  attorney  for  the  said  C.  D.],  and  that  the 
said  defendant  make  written  answers  thereto,  under  oath, 

and  file  the  same  with  the  clerk  of  this  court  within 

days  after  the  time  when  the  said  interrogatories  are  served 
upon  him,  and  that  either  party  may  produce  affidavits,  or 
other  proof,  contradicting  or  corroborating  any  answer  [*],  and 
that  said  C.  D.  attend  before  [this  court,  in  the  custody  of 
said  sheriff],  on,  etc.,  at,  etc.,  that  [the  court]  may  determine 
upon  the  original  affidavits,  and  the  answers  and  proofs, 
whether  the  said  C.  D.  has  committed  the  offense  charged. 

Form  No.  1133. 

Interrogatories  to  Accused  in  Contempt  Proceedings. 
(Code  Civ.  Pro.  §2280.) 

Interrogatories  to  be  administered  to  C.  D.,  above  named, 
touching  a  contempt  alleged  against  him  for  [the  violation 
of  the  order  of  injunction  issued  in  an  action  between,  etc.], 
which  interrogatories  are  filed,  pursuant  to  an  order  of  the 
court  [or  judge,  etc.],  dated ,  19^. 

First  interrogatory:  Were  you,  or  were  you  not,  on  or 

about  the  day  of ,  19 — ,  or  at  any  other 

time,  and  at  what  time,  served  with  an  order  of  injunction, 
issued  in  an  action  in  said  court  between  A.  B.,  plaintiff, 

and  C.  D.,  defendant,  on  the day  of last? 

Was,  or  was  not,  such  order  served  upon  you  by  showing 
you  the  original  order  of  injunction,  signed  by  the  judge 
granting  the  same,  and  leaving  with  you  a  copy  thereof? 
[or  by  delivering  to  and  leaving  with  you  a  copy  of  said  order, 

certified  by  the  county  clerk  of  the  county  of  ?] 

When  and  by  whom  was  this  service  made?  Answer  this 
interrogatory  fully  and  particularly. 

Second  interrogatory:  [Proceed  in  the  above  manner,  by  such 
questions  as  vnll  show,  or  tend  to  show,  the  accused  guilty  of  the 
offense  charged.] 

Form  mo.  1133. 

Answer  of  Accused  to  Interrogatories. 
(Code  Civ.  Pro.  §2280.) 

The  answer  of  C.  D.,  on  oath,  to  the  interrogatories  filed 
by  A.  B.  herein,  pursuant  to  an  order  of  the  court,  etc.,  made 
on  the : day  of ,  19—. 
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First.  To  the  first  interrogatory  he  answers  and  says  [insert 
the  answer  to  the  first  interrogatory]. 

Second.  To  the  second  interrogatory  he  answers  and  says 
[insert  answer]. 

[And  in  like  manner  to  the  other  interrogatories i\ 


Form  No.  1124. 

Order  Convicting  Defendant  of  the  Contempt  Charged,  and  Direct- 
ing His  Punishment. 

(Code  Civ.  Pro.  §2281.) 

A  warrant  of  attachment  [or  writ  of  habeas  corpus]  having 
been  heretofore  issued  out  of  this  coiu-t  [or  by  me],  directed 

to  the  sheriff  of coimty,  commanding  him  to  arrest 

CD.  and  to  bring  him  before  this  court  [or  before  me]  forth- 
with [or  on  the  day  of  ,  19 — ],  to  answer 

for  a  contempt  of  court  in  [violating  the  injimction  order 
made  in  an  action  in  this  court,  between  A.  B.,  plaintiff,  and 

said  C.   D.,   defendant,   on  the  day  of  , 

19 — ,  in  that  {stating  manner  of  violation)],  and  the  said 
sheriff  having  made  return  thereto  that  he  had  arrested,  etc. 
[slate  substance  of  return],  and  the  said  C.  D.  [*]  having  ap- 
peared personally  in  this  court,  and  interrogatories  having 
been  filed,  pursuant  to  the  order  of  this  court,  specifying  the 
facts  and  circumstances  of  the  offense  charged  against  him, 
and  the  said  C.  D.  having  made  written  answers  thereto,  on 
oath,  [t]  and  the  court  having  determined  upon  the  original  afii- 
davits,  the  answers  and  subsequent  proofs,  to-wit  [naming 
other  papers  read],  [**]  that  the  said  C.  D.  has  committed 
the  offense  charged,  and  that  it  was  calculated  to  [and  actually 
did],  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  the  said  A.  B. : 

It  is  hereby  ordered  accordingly,  on  motion  of,  etc.,  that 
the  said  C.  D.  has  committed,  etc.  [repeating  as  above  from  (**)]. 

And  it  is  further  ordered,  that  a  fine  of  dollars 

be  and  the  same  is  hereby  imposed  upon  the  said  C.  D.  for 
his  misconduct. 

And  it  is  further  ordered,  that  the  said  C.  D.  pay  to  the 
said  plaintiff  the  costs  and  expenses  of  these  proceedings, 

amounting  to  the  sum  of dollars,  and  sheriff's  fees 

as  hereinafter  mentioned. 

It  is  also  further  ordered,  that  the  said  C.  D.  be  and  he 
is  hereby  directed  to  stand  committed  to  the  common  jail 
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of  the  county  of  ,  there  to  remain,  charged  upon 

said  contempt,  until  the  fine  imposed  as  aforesaid,  together 
with  the  said  costs  and  expenses  and  sheriff's  fees  hereupon, 
or  upon  the  warrant  issued  pursuant  hereto,  be  fully  paid, 
unless  he  shall  be  sooner  discharged  by  the  coiu-t,  and  that  a 
warrant  of  commitment  be  issued  accordingly. 


Form  No.  1135. 

Warrant  of  Gommitmeut  Pursuant  to  Order. 

(Code  Civ.  Pro.  §2281. 

Whereas,  an  order  was  made  by  the  [Supreme]  Court  at 
a  [Special]  Term  thereof,  held  at,  etc.,  on,  etc.,  in  the  above- 
entitled  proceeding,  that  C.  D.  be  committed  to  the  common 

jail  of  the  county  of ,' there  to  remain  charged  with 

contempt  in  [state  concisely  but  fully  the  acts  constituting  the 
contempt],  until  he  should  have  [paid  the  fine  mentioned  in  said 
order,  imposed  upon  him  for  his  said  misconduct,  amounting  to 
the  sum  of dollars,  together  with  the  costs  and  ex- 
penses of  the  proceedings  for  such  misconduct,  amounting  to 

the  sum  of dollars,  and  the  sheriff's  fees  hereupon], 

and  that  a  warrant  of  commitment  issue  accordingly. 

Now,  therefore,  we  command  you,  that  you  take  the  body 
of  said  C.  D.,  and  him  safely  and  closely  keep  in  your  cus- 
tody, in  the  common  jail  of  the  county  of  ,  until 

he  shall  have  fully  [paid  the  fine  imposed  as  aforesaid,  to  wit: 

the  sum  of dollars,  and  also  the  costs  and  expenses 

aforesaid,    amounting    to   dollars,    and   your   fees 

hereupon],  or  imtil  the  said  C.  D.  shall  be  discharged  by  the 
further  order  of  this  court,  and  that  you  make  return  of  this 
writ  with  your  proceedings  thereon,  to  our  said  court. 


Form  No.  1126. 

Af5.davit  to  Obtain  Release  of  Offender. 
(Code  Civ.  Pro.  §  2286.) 

C.  D.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of  ,  19 — ,  a  warrant  was  issued  pur- 


suant to  the  final  order  of  the  court  made  in  the  above-en- 
titled proceeding,  which  was  taken  to  punish  him  for  a  con- 
tempt of  court,  pursuant  to  title  third  of  chapter  seventeenth 
of  the  Code  of  Civil  Procedure,  to  the  sheriff  of  the  county 

of  ,  commanding  the  said  sheriff,  etc.  [reciting]  the 

directions  of  the  warrant  (or  order)]. 
Vol.  n— 65 
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That  deponent  is  now,  and  has  been  since  the  - 
day  of ,  19 — ,  imprisoned  in  the  said  jail  of 


county,  in  the  custody  of  said  sheriff,  under  the  [warrant] 
aforesaid. 

And  this  deponent  further  says,  that  he  is  unable  to  en- 
dure said  imprisonment  [or  that  he  is  unable  to  pay  the  sum 
required  by  said  order  to  be  paid,  or  any  part  thereof  (or  to 
perform  the  act  or  duty  required  by  said  order  to  be  per- 
formed)], in  order  to  entitle  him  to  be  released  from  said 
imprisonment. 

That  [here  state  reasons  for  siu;h  inability  to  endure  the  im- 
prisonment, pay,  etc.]. 

And  this  deponent  asks  that  the  court  will  make  an  order 
directing  the  said  sheriff  to  discharge  him  from  his  imprison- 
ment. 


Form  No.  1137. 

Notice  of  Application  for  Discharge  of  Offender. 

(Code  Civ.  Pro.  §2286.) 

Sir — ^Take  notice,  that  upon  the  affidavit,  with  a  copy  of 
which  you  are  herewith  served,  a  motion  will  be  made,  at, 
etc.,  on,  etc.,  for  an  order  directing  the  discharge  of  C.  D. 
from  imprisonment  under  the  [warrant]  of  commitment 
heretofore  [issued]  herein,  and  for  such  other,  etc. 


Form  No.  1138. 

Order  Discharging  Offender  From  Imprisonment. 
(Code  Civ.  Pro.  §2286.) 

On  reading  and  filing  the  affidavit  of  C.  D.,  dated 


19 — ,  by  which  it  appears  that  said  C.  D.  is  imprisoned  in 

the  common  jail  of  county,  in  the  custody  of  the 

sheriff  of  said  county,  under  a  [warrant  issued  to  him]  in 
the  above  entitled  [proceeding,  which  was  a  proceeding]  for 
a  contempt,  under  title  third  of  chapter  seventeenth  of  the 
Code  of  Civil  Procedure,  and  that  said  C.  D.  is  unable  to  en- 
dure said  imprisonment  [or  is  unable  to  pay  the  sum  required 
by  the  final  order  in  said  proceeding  to  be  paid  (or  to  perform 
the  act  or  duty,  to  wit:  [stating  same]  required  by  the  final 
order  in  said  proceeding  to  be  performed)]  by  reason  of  [state 
reason],  and  on  filing  proof  of  due  service  of  notice  of  this 
motion  upon  A.  B.,  and  on  motion  of  M.  F.  for  said  C.  D., 
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and  after  hearing,  etc.,  and  on  reading  [name  opposing  papers 
(or  no  one  appearing  to  oppose)]: 

It  is  hereby  ordered,  that  the  sheriff  of  county, 

in  whose  custody  the  said  C.  D.  is  under  said  warrant  of  com- 
mitment, discharge  the  said  C.  D.  from  the  said  imprison- 
ment [here  state  terms  upon  which  discharge  is  granted]. 

Form  ]Vo.  1139. 

Order  When  Accused  Does  Not  Appear. 

(Code  Civ.  Pro.  §2288.) 

As  in  Form  No.  1124  to  [*],  then  substituting  the  following  for 
the  words  of  that  form  to  [f]:  Having  failed  to  appear  on  the 
return  day  of  said  warrant: 

Then  add  the  rest  of  that  paragraph  of  Form  No.  1124.  Con- 
clude as  follows:  It  is  hereby  ordered,  on  motion  of,  etc.  [f], 
that  another  warrant  of  attachment  issue  herein  to  the  sheriff 

of  the  county  of ,  commanding  him  to  arrest  the  said 

C.  D.  and  bring  him  before  this  court  [etc.],  forthwith  [or  on, 
etc.,  at,  etc.],  to  answer  for  the  said  offense. 

[Or  as  above  to  (t),  and  from  thence  as  follows:  That  the 
said  undertaking  given  by  said  CD.  (upon  his  arrest  as  afore- 
said), be  prosecuted  by  and  in  the  name  of  A.  B.] 

Date  [when  made  by  judge]. 

[Signature] 
(wh&i  made  by  judge,  etc.). 


FormlVo.  1130. 

Mandate  of  Commitment  for  Criminal  Contempt.* 
(Code  Civ.  Pro.  §  11.) 

The  grand  jury,  heretofore  in  due  form  selected,  drawn, 
summoned  and  sworn  to  serve  as  grand  jurors,  in  [the  Court 
of  General  Sessions  of  the  Peace,  in  and  for  the  city  and  county 
of  New  York],  come  into  court  and  make  complaint  by  and 
through  their  foreman,  theretofore  duly  appointed  and  sworn, 
that  A.  J.  H.,  after  being  duly  summoned  and  sworn,  as  pre- 
scribed by  law,  as  a  witness  in  a  certain  matter  and  com- 
plaint, pending  before  such  grand  jury,  whereof  they  had 
cognizance  [against  certain  aldermen  and  members  of  the 
common  council  of  the  city  of  New  York,  for  feloniously  re- 
ceiving a  gift  of  money,  under  an  agreement  that  their  votes 

1  From  People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74. 
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should  be  influenced  thereby  in  a  matter  then  pending  before 
said  aldermen  and  members  of  the  common  council  in  their 
official  capacity],  did  then  and  there  refuse  to  answer  the 
following  legal  and  proper  interrogatory,  propounded  to  him, 
the  said  A.  J.  H.,  to  wit:  ["What  did  you  do  with  the  pile  of 
bills  received  from  Thomas  Hope,  and  which  he  told  you 
amounted  to  $50,000?"]  and  the  said  A.  J.  H.  then  and  there, 
instead  of  answering  the  said  interrogatory,  stated  as  follows, 
to  wit:  ["Any  answer  which  I  could  give  to  that  question 
would  disgrace  me,  and  would  have  a  tendency  to  accuse  me 
of  a  crime.  I  therefore  demur  to  the  question,  referring  to 
the  ancient  common-law  rule,  that  no  man  is  held  to  accuse 
himself,  and  to  the  sixth  section  of  the  first  article  of  the  con- 
stitution of  this  State."]  and  the  court  having  then  and  there 
decided  that  the  said  interrogatory  is  a  legal  and  proper  one, 
and  that  the  reasons  given  by  the  said  A.  J.  H.  for  not  answer- 
ing the  same  are  invalid  and  insufficient;  and  now  ordering 
the  said  A.  J.  H.  to  answer  the  said  interrogatory,  and  he,  the 
said  A.  J.  H.,  still  contumaciously  and  imlawfully  refusing  to 
answer  the  said  interrogatory,  the  court  doth  hereby  adjudge 
the  said  A.  J.  H.,  by  reason  of  the  premises  aforesaid,  guilty 
of  a  criminal  contempt  of  court;  and  doth  further  order  and 
adjudge  that  the  said  A.  J.  H.,  for  the  criminal  contempt 
aforesaid,   whereof  he  is   convicted,   be  [imprisoned  by  the 

sheriff  of  the  county  of ,  in  the  jail  of  the  said  county, 

for  the  term  of  thirty  days]. 


CHAPTER  XXXIII. 

BRINGING  A  CASE  TO  TRIAL. 

Abticle      I.  Notice  of  teial,  p.  1901. 

II.  Note  op  issue,  p.  1905. 

III.  Phefbrencb,  p.    1907. 

IV.  Caiendae  practice,  p.  1912. 

Art.  I.  NOTICE  of  trial. 

FORMS. 

NO.  PAGE. 

1131.  Plaintiff's  notice  of  trial 1904. 

1132.  Defendant's  notice  of  trial 1905. 

1133.  Notice  of  reference : 1905. 

1.  Code  provisions — ^The  sections  of  the  Code,  applicable 
to  notice  of  trial,  are  as  follows:  Time.  §§  977,  798.  In  City 
Court,  New  York,  §§3161,  3162.  In  New  York  and  certain 
other  counties.  §  977.  When  amended  or  supplemental  plead- 
ing is  served.  §  723.  Bringing  issue  to  trial.  §  980.  Served 
for  adjourned  term.  §§  34,  37.  For  trial  before  referee.^ 
§  1018.    In  lunacy  proceedings.  §  2334. 

2.  Tlie  first  step  in  bringing  case  to  trial  after  issue 
joined,  either  of  law  (by  demurrer),  or  of  fact  (by  answer),  is 
the  service  on  the  opposite  party  of  a  notice  of  trial.  Either 
party  may  bring  the  cause  on  in  this  manner,  and  a  default 
cannot  be  taken  in  the  absence  of  the  other  party  unless  a 
notice  of  trial  has  been  duly  served  by  the  party  taking  it. 
Code  Civ.  Pro.  §  980. 

3.  Joinder  of  issue  before  service  of  notice  of  trial. — 

The  Code  (§  977)  specifically  provides  that  the  notice  of  trial 

1 A  judgment  by  a  referee,  if  proper  notice  has  not  been  given,  is  irregular. 
Mohrmann  v.  Bush,  2  Hun,  674. 
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may  be  served  "at  any  time  after  the  joinder  of  issue."  There 
are  many  cases  illustrating  the  doctrine  that  the  service  of  a 
notice  before  the  actual  joinder  of  issue  is  ineffectual.  Coler 
V.  Lamb,  19  App.  Div.  236;  46  Supp.  117.  Thus  the  service 
of  a  reply  to  a  coimterclaim  after  a  demurrer  thereto  has  been 
overruled,  changes  the  date  of  issue  and  a  new  notice  of  trial 
and  a  new  note  of  issue  must  be  served  and  filed.  Ward  v. 
Smith,  103  App.  Div.  375;  92  Supp.  1107.  So  service  of  a 
notice  of  trial  on  the  day  the  defendant's  answer  was  due  but 
six  hours  before  it  was  served  was  held  to  be  ineffectual  as 
issue  was  not  actually  joined  when  the  notice  was  served. 
Wallace  v.  Syracuse,  B.  &  N.  Y.  R.  Co.,  27  App.  Div.  457;  50 
Supp.  329.  If  an  amended  pleading  is  served  as  of  course 
without  order  of  the  court,  a  notice  of  trial  already  served  is 
annulled  and  a  new  one  must  be  served.  Haskins  v.  Murray, 
No.  1,  29  App.  Div.  370,  374;  51  Supp.  542.  Subject,  how- 
ever, to  a  motion  to  strike  out  the  amended  pleading  if  it  is 
served  for  the  purpose  of  delay  and  a  party  thereby  loses 
the  benefit  of  a  term.  Code  Civ.  Pro.  §  542.  Prior  to  the 
amendment  of  Code  Civ.  Pro.  §  723,  by  L.  1900,  c.  591,  the 
same  effect  followed  an  order  allowing  an  amendment  of  a 
pleading  unless  as  a  condition  for  granting  a  favor  the  court 
required  the  party  to  stipulate  to  accept  short  notice  of  trial. 
Even  then  it  was  doubtful  how  far  the  court  could  go  in  order- 
ing a  cause  to  remain  on  the  calendar,  when  the  date  of  issue 
had  been  changed  by  the  service  of  an  amended  pleading  after 
filing  the  note  of  issue,  because  by  this  procedure  suitors  were 
able  to  secure  a  calendar  preference  over  parties  to  actions 
with  older  issues.  Many  of  these  cases  have  been  superseded 
by  the  amendment  of  1900,  providing  that  the  court  may  order 
a  cause  to  hold  its  place  on  the  calendar  after  the  amend- 
ment of  a  pleading.  The  statute  is  permissive,  however,  and 
therefore  unless  the  court  orders  that  the  case  retain  its  place 
on  the  calendar  it  is  still  necessary  to  file  a  new  note  of  issue 
and  give  a  new  notice  of  trial  after  a  pleading  is  amended. 
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Nor  can  the  court  make  an  order  preferring  a  case  and  ordering 
it  on  a  subsequent  calendar  i/  the  defendant  serve  an  amended 
answer.  Haskin  v.  Murray,  No.  1,  29  App.  Div.  370;  51  Supp. 
542.  While  the  acceptance  of  a  short  notice  of  trial  may  be 
required  as  a  condition  for  granting  a  favor,  if  a  former  notice 
is  returned  because  the  party  serving  it  is  under  a  stay,  for 
nonpajTnent  of  costs,  the  court  cannot  require  the  acceptance 
of  short  notice  after  payment  of  the  costs.  Roberts  v.  Schaf, 
76  App.  Div.  433;  78  Supp.  778. 

i.  Form  of  notice. — If  the  opposite  party  is  shown  when, 
and  where  the  case  will  be  brought  on  for  trial,  that  is  sufl&cient. 
Townsend  v.  Hillman,  9  Supp.  629. 

//  insufficient,  the  notice  should  be  returned  at  once  by  the 
party  receiving  it.  N.  Y.  Cent.  Ins.  Co.  v.  Kelsey,  13  How. 
Pr.  535. 

5.  Time  of  service. — The  notice  of  trial  must  be  served  on 
the  attorney  for  the  adverse  party  at  least  fourteen  days  before 
the  first  day  of  the  term  for  which  the  notice  is  given.  §  977. 
Unless  it  is  served  by  mail,-  when  service  must  be  made  not  less 
than  sixteen  days  before  the  first  day  of  the  term,  including 
the  day  of  service.  §  798.  The  court  has  no  authority  to 
shorten  the  time  except  as  a  condition  for  granting  a  favor. 
Grindal  v.  De  Lano,  15  Supp.  823.  And  for  this  purpose  it 
cannot  regard  as  granting  a  favor  the  giving  of  a  party  that 
which  he  is  entitled  to  by  statute.  Roberts  v.  Schaf,  76  App. 
Div.  433;  78  Supp.  778.  A  notice  served  a  shorter  period  of 
time  than  that  required  by  statute  is  void,  even  if  retained. 
Walter  v.  Chilson,  65  Hun,  529;  White  v.  Boice,  1  St.  R.  570. 

6.  Waiver  of  notice. — It  is  a  waiver  of  notice  if  a  party 
answers  ready  and  asks  for  adjournments.  Haberstich  v. 
Fisher,  6  Civ.  Pro.  R.  82.  If  he  enters  into  a  stipulation, 
fixing  the  trial  for  a  certain  day.  Jones  v.  Anderson,  5  Wk. 
Dig.  422. 
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7.  If  a  defendant  was  ill,  and,  the  notice  of  trial  being 
registered,  he  did  not  receive  it  in  time,  a  judgment  against 
him  will  not  stand.  Sears  v.  Tenhagen,  50  Misc.  275;  100  Supp. 
469. 

8.  If  the  case  is  not  reached  at  the  term  for  which 
notice  is  given  a  new  notice  must  be  served  for  succeeding 
terms,  except  in  New  York,  Kings,  Queens,  Richmond,  Albany, 
Erie,  Monroe,  Onondaga  and  Westchester  coimties,  in  which 
counties  the  case  remains  on  the  calendar  until  reached  and 
disposed  of  upon  serving  one  notice  of  trial.  §  977;  Morse  v. 
Press  Pub.  Co.,  71  App.  Div.  351;  75  Supp.  976. 

9.  Notice  of  trial  and  note  of  issne  must  be  served  for 
same  term. — ^A  notice  of  trial  is  ineffectual  unless  a  note 
of  issue  is  filed  for  the  same  term  that  the  notice  is  given. 
McMann  v.  Brovm,  92  App.  Div.  249;  87  Supp.  38;  Haskin  v. 
Murray,  No.  1,  29  App.  Div.  370,  374;  51  Supp.  542. 

10.  A  defective  affidavit  of  service  of  a  notice  of  trial 

is  insufficient  on  which  to  set  aside  the  judgment  eleven  years 
after  it  was  entered.  Goodwin  v.  Goodwin,  72  App.  Div.  529; 
76  Supp.  661. 
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Plaintiff's  Notice  of  Trial. 

Please  to  take  Notice,  That  the  issue  in  this 

action  will  be  brought  to  trial,  and  an  inquest  taken  therein 

at  a appointed  to  be  held  in  and  for  the  

of  at  the  in  on  the  

day  of  ,  19 — ,  at o'clock,  in  the  forenoon 

of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

{A  preference  is  claimed,  state  ground.]  ^ 

1  See  Art.  3,  preference,  post,  p.  1907. 
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Form  No.  1132. 

Defendant's  Notice  of  Trial. 

PtEASB  TO  TAKE  NoTicE,  That  the  issue  in  this 

action  will  be  brought  to  trial,  and  a  motion  made  to  dismiss 

the  complaint  therein  at  appointed  to  be  held  in 

and  for  the of at  the in 

on  the day  of ,  19 — ,  at o'clock, 

in  the  forenoon  of  that  day,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

[A  preference  is  claimed,  state  ground.]  See  Article  preeer- 
ENCE,  post,  p.  1907. 


Form  No.  1133. 

Notice  of  Reference, 

Please  to  take  Notice,  That  the  above  action  will  be 

brought   on   for   trial  before  ,  Esq.,    the   

referee  appointed  by  this  court,  to  hear  and  determine  the 
matters  in  controversy  between  the  parties  in  the  above-en- 
titled action,  at  his  office.  Number Street,  in  the 

city  of on  the day  of ,  19 — ,  at 

o'clock  in  the ^noon  of  that  day. 


Art.  II.  note   of  issue. 

FORM. 

NO.  PAGE. 

1134.    Note  of  issue 1907. 

1.  Code  proTisions  applicable. — The  provisions  of  the 
Code  of  Civil  Procedure  applicable  to  notes  of  issue  are  as 
follows:  Time  of  filing.  §  977.  Contents.  Id.  In  City  Court, 
New  York  City.  §§3162,  3186.  In  New  York  and  other 
specified  cotinties.  §  977.  If  case  is  tried  at  subsequent 
term.  §  3307,  subd.  4.    Claim  for  preference.  §  793. 

2.  The  second  step  in  bringing  a  case  on  for  trial  is 

the  filing  of  a  note  of  issue.  The  note  of  issue  is  governed  by 
the  same  rules  prescribed  for  the  serving  of  a  notice  of  trial, 
in  that  it  cannot  properly  be  served  until  the  case  is  actually 
at  issue,  and  if  the  pleadings  are  amended  after  a  note  of  issue 


1906      Bradbury's  Lansing's  forms  and  practice. 


Note  of  Issue. 


is  filed,  it  is  necessary  to  file  a  new  note  of  issue,  as  well  as  to 
serve  a  new  notice  of  trial.^  It  is  also  necessary  that  the 
note  of  issue  should  be  filed  for  the  same  term  that  the  notice 
of  trial  is  given,  otherwise  it  will  be  ineffectual.  Raskin  v. 
Murray,  No.  1,  29  App.  Div.  370;  51  Supp.  542;  Siefke  v. 
Siefke,  21  Misc.  407;  47  Supp.  953. 

3.  Time Ordinarily,  the  note  of  issue  must  be  filed  at 

least  twelve  days  before  the  first  day  of  the  term  for  which  the 
cause  is  noticed  for  trial.     Code  Civ.  Pro.  §  977. 

In  the  City  Court  of  the  city  of  New  York  the  note  of  issue 
must  be  filed  not  less  than  two  days  before  the  day  the  case 
is  noticed  for  trial.  §  3162. 

4.  New  note  of  issue. — Where  an  original  issue  has  been 
superseded  by  a  new  one  created  by  amended  pleadings,  if 
the  original  issue  has  been  disposed  of  on  demurrer,  a  new 
note  of  issue  is  necessary  to  bring  on  for  trial  the  issue  pre- 
sented by  the  amended  pleadings.  Leonard  v.  Faber,  31  App. 
Div.  137;  52  Supp.  772.  However,  the  court  can,  if  supple- 
mental pleadings  are  served,  change  the  date  of  the  note  of 
issue  instead  of  requiring  a  new  one.  Hunnewell  v.  Shafer, 
9  Supp.  540;  Hoeflin  v.  Gedney,  23  Misc.  518;  51  Supp.  871. 

6.  Eemedying  failure  to  file  note.— The  mere  neglect 
of  a  clerk  is  not  sufficient  groimd  for  an  order  placing  a  case 
on  a  general  calendar  in  the  position  it  would  have  occupied 
had  a  note  of  issue  been  properly  filed.  Loftus  v.  Oppenheim, 
84  App.  Div.  464;  82  Supp.  1037.  Nor  for  an  order  restoring 
a  case  to  its  position  on  a  trial  term  calendar,  where  an  Ap- 
pellate Division  had  made  an  order,  not  complied  with  owing 
to  such  neglect,  that  no  case  should  be  placed  on  a  new  trial 
term  calendar  imless  a  certain  notice,  stating  certain  specified 

ilf,  however,  the  case  is  already  on  the  calendar  when  an  amendment 
of  the  pleadings  is  allowed  the  court  may,  by  order,  direct  that  it  retain. 
its  place.     Code  Civ.  Pro.  §  723. 
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facts  in  connection  with  it,  were  filed.    Hix  v.  Edison  Elec. 
Light  Co.,  78  App.  Div.  384;  79  Supp.  1016. 

6.  If  a  case  is  erroneously  placed  on  the  Special  Term 
calendar  the  court  is  without  power  to  order  it  transferred 
to  the  trial  term  calendar  and  to  take  its  place  thereon  as  of 
the  date  of  issue  of  the  action  and  on  the  call  calendar  accord- 
ingly, in  the  first  department.  Poerschke  v.  Baldwin,  83  App. 
Div.  284;  82  Supp.  159. 


Form  No.  1134. 

Note  of  Issue. 
(Code  Civ.  Pro.  §  977.) 

Issue  of  fact  triable  by  {or  without)  jury  {or  of  law  triable 
by  court). 

//  in  the  First  Department:  Action  on  contract  to  be  placed 
on  trial  term  Calendar  No.  3  {or  action  for  tort  to  be  placed 
on  Calendar  No.  2;  or  action  against  raihoad  company  for 
negligence  to  be  placed  on  Calendar  No.  1). 

Notice  for  trial  for day  of ,  19 — . 

A  preference  is  claimed  on  the  ground  that . 

A.  B.,  Attorney  for  Plaintiff. 
C.  D.,  Attorney  for  Defendant. 


Art.  III.  PREFERENCE.^ 

I.  In  general — Considerable  confusion  has  existed,  as  is 
indicated  by  the  reported  cases,  concerning  the  question  of 
when  a  particular  case  is  entitled  to  a  preference,  the  extent 
of  that  preference  and  the  practice  in  securing  it.  This  has 
been  due,  to  a  large  extent,  to  the  numerous  changes  in  the 
statutes  and  also  in  the  general  and  special  rules  of  practice 
relating  to  the  subject.  However,  it  has  now  become  some- 
what clarified,  and  the  principles  governing  preferences  on 
the  calendar  may  be  stated  with  considerable  clearness  and 
precision. 

1  The  special  rules  in  the  several  judicial  departments  and  the  counties 
should  also  be  consulted. 
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While  it  is  settled  beyond  controversy  that  the  courts  have 
absolute  control  over  their  own  calendars  and  may  for  any 
special  reason,  which  appears  sufficient  to  the  court,  prefer 
one  case  over  another,  in  the  absence  of  extraordinary  cir- 
cumstances the  rules  regarding  preferences  require  that  cases 
be  placed  on  the  calendar  in  the  order  specified  in  Code  Civ. 
Pro.  §  791,  provided  the  proper  steps  are  taken  to  procure 
the  preferences  therein  set  forth.  It  will  be  observed  that 
subd.  10  of  §  791,  provides  for  the  preference,  after  those 
mentioned  in  the  other  nine  subdivisions  of  that  section,  of 
all  cases  entitled  to  preference  by  the  general  rules  of  practice, 
or  by  a  special  order  of  the  court,  in  a  particular  case.  This 
apparently  does  not  apply  to  the  special  rules  in  the  different 
departments  for  the  trial  of  short  causes  and  contract  cases. 
These  latter  are  governed  by  special  rules  and  not  by  the 
Code.  First  come  the  cases  in  the  order  in  which  they  are 
mentioned  in  Code  Civ.  Pro.  §  791,  down  to  subd.  10.  Then 
come  the  cases  provided  for  in  the  General  Rules  of  Practice  ^ 
or  by  special  order  of  the  court;  following  these  come  the 
cases  mentioned  in  subds.  11  to  13,  of  §  791,  and  last  of  all 
come  the  cases  which  are  preferred  by  special  rules  in  the 
different  departments.  It  follows,  therefore,  that  all  cases 
preferred  under  the  statute  must  take  precedence  over  those 
preferred  by  such  special  rules. 

Preference  over  older  cases  or  only  other  cases  noticed  for 
same  term. — Many  of  the  older  and  some  quite  recent  cases 
discuss  the  question  of  whether  a  case  preferred  imder  the 
statute  should  be  preferred  over  all  other  ordinary  cases  on 


1 A  case  cannot  be  placed  on  the  preferred  calendar  under  Rule  36,  Gen. 
Rules  of  Prac.,  on  the  ground  that  the  defendant  is  actually  imprisoned 
under  an  order  of  arrest,  unless  the  case  is  placed  on  the  general  calendar 
and  a  notice  of  trial  of  fourteen  days  is  given.  Veinstock  v.  Veinstock,  63 
App.  Div.  16;  71  Supp.  195.  Nor  can  a  preference  be  granted  in  any  case 
until  the  case  is  regularly  on  the  calendar  by  the  service  of  a  notice  of  trial 
and  the  filing  of  a  note  of  issue.  Haskin  v.  Murray,  No.  1,  29  App.  Div. 
370;  51  Supp.  542. 
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the  calendar,  whether  they  were  noticed  for  the  same  term  as 
the  case  which  is  preferred  or  not.  There  are  decisions  to  the 
effect  that  such  cases  should  only  be  preferred  over  the  ordi- 
nary cases  on  the  calendar  for  the  term  for  which  such  case 
is  noticed,  but  these  decisions  all  seem  to  be  nullified  by  the 
amendment  contained  in  L.  1904,  c.  173,  of  Code  Civ.  Pro. 
§  793,  to  the  effect  that  where  a  case  is  preferred  under  the 
statute,  an  order  must  be  made  setting  down  a  case  for  trial 
for  a  day  certain,  in  the  term  for  which  it  is  noticed  for 
trial. 

2.  Code  provisions  applicable.*— The  following  are  the 
sections  of  the  Code  of  Civil  Procedure  which  are  applicable: 
Criminal  cases.  §  790.  Civil  case,  where  the  people  are  in- 
terested. §§789,  791,  subds.  1,  3.  Civil  case,  where  the  city 
of  New  York  is  interested.  §§  789,  791,  subd.  2.  Case  involving 
the  constitutionahty  of  an  enactment.  §  791,  subd.  3a.  Where 
pendency  of  action  prevents  settlement  of  an  estate.  Id., 
subd.  4.  In  action  brought  by  an  executor,  or  by  a  representa- 
tive of  an  incompetent.^  Id.,  subd.  5.  Dower.  Id.,  subd.  6. 
Action  against  certain  banks,  etc.  Id.,  subd.  7.  Action  against 
corporation  on  note,  etc.  Id.,  subd.  8.*    Action  against  sheriff. 

1  That  the  plaintiff  is  without  means  is -enough  to  satisfy  the  rule  in  the 
First  Department  that  there  must  be  some  other  fact  than  that  the  action 
is  imder  §  791.  Dooley  v.  Paget,  38  Misc.  44;  76  Supp.  906.  This  rule  was 
enforced  in  an  action  brought  by  a  trustee  in  bankruptcy.  Davis  v.  Wester- 
vdt,  38  Misc.  13;  76  Supp.  695.  And  in  a  libel  action.  Eising  v.  Young,  38 
Misc.  12;  76  Supp.  698. 

2  If  the  complaint  shows  that  the  plaintiff  sues  "as  executrix"  preference 
will  not  be  denied  because  those  words  are  omitted  in  the  title.  Chumar  v. 
Melvin,  112  App.  Div.  828;  98  Supp.  351.  A  preference  may  be  allowed 
to  the  receiver  of  a  bank  so  that  the  action  may  be  determined  before  the 
time  when  he  is  required  to  make  a  final  accounting.  Schlesinger  v.  Gil- 
hooly,  111  App.  Div.  158;  97  Supp.  606. 

3  A  policy  of  life  insurance  is  not  "an  evidence  of  debt  for  the  absolute 
payment  of  money"  within  §  791,  subd.  8.  N.  Y.  Life  Ins.  Co.  v.  Universal 
Life  Ins.  Co.,  88  N.  Y.  424.  Nor  is  a  lease.  Philadelphia  S.  D.  Co.  v.  Loril- 
lard  S.  Co.,  54  How.  Pr.  508. 


1910      Bradbury's  Lansing's  forms  and  practice. 

Preference. 

Id.,  subd.  9.  Under  general  rules  or  special  order.^  Id.,  subd. 
10.  Libel  or  slander.  Id.,  subd.  11.  In  Court  of  Appeals.  Id., 
subd.  12.  Divorce  ^  action.  Id.,  subd.  13.  In  mandamus  or 
prohibition.  §  792.  When  order  necessary;  when  not  necessary. 
§  793.    Marine  case  in  City  Court,  New  York  City.  §  3186. 

3.  Whether  to  grant  a  preference  is  discretionary. — 

Carroll  v.  Pennsylvania  Steel  Co.,  96  App.  Div.  165;  89  Supp. 
199;  Sheerin  v.  N.  Y .,  74  App.  Div.  308;  77  Supp.  511. 

4.  The  notice  of  motion. — Although  it  is  usual  for  a  notice 
of  motion  for  a  preference  to  be  attached  to  the  notice  of  trial, 
it  can  be  served  at  any  time  within  which  the  case  can  be 
noticed.  In  this  case  on  the  same  day  the  notice  of  trial  was 
served,  but  about  three  hours  later.  Rudolph  v.  Third  Ave. 
R.  Co.,  54  App.  Div.  194;  66  Supp.  603;  following  Gilbert  v. 
Finch,  46  App.  Div.  75;  61  Supp.  300.  After  the  plaintiff  had 
served  a  notice  of  trial  and  filed  a  note  of  issue  for  the  Octo- 
ber Term,  the  defendant  subsequently  filed  the  note  of  issue 
and  served  a  notice  of  trial  for  the  December  Term  and  there- 
upon moved  for  a  preference,  and  it  was  held  that  the  time 
to  move  for  a  preference  had  expired  by  the  failure  of  the 
defendant  to  move  therefor  and  file  a  notice  of  trial  for  the 
October  Term,  where  the  motion  for  a  preference  was  made 
under  Code  Civ.  Pro.  §  791,  subd.  10.  Montgomery  v.  Daniell, 
91  App.  Div.  18;  86  Supp.  344. 

iThat  the  plaintiff  is  an  aged  woman,  is  not,  standing  alone,  sufficient 
reason  for  a  preference.  Crawford  v.  N.  Y.  City  B.  Co.,  108  App.  Div.  190, 
95  Supp.  769.  Nor  is  her  own  statement  as  to  her  poor  health.  Id.  Nor 
that  her  attorney  made  a  mistake  as  to  the  name  of  the  defendant  corpo- 
ration, which  has  been  changed.     Id. 

2  An  action  for  a  separation,  although  an  order  for  temporary  alimony  has 
been  made,  is  not  entitled  to  a  preference  under  Code  Civ.  Pro.  §  791,  subd.  13. 
Seligman  v.  Seligman,  100  Supp.  770.  A  preference  in  an  action  for  a 
divorce,  where  temporary  alimony  has  been  granted,  should  not  be  allowed 
where  the  husband  has  failed  to  pay  the  alimony.  Fennessy  v.  Fennessy, 
111  App.  Div.  181;  97  Supp.  602. 
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5.  A  second  motion  for  a  preference  will  be  denied  if  leave 
to  renew  was  not  given.  Kalichman  v.  Nadler,  34  Misc.  809; 
68  Supp.  396.  Although  a  motion  for  a  preference  to  set  aside 
a  transfer  by  an  individual  defendant  is  denied,  a  later  motion 
by  a  defendant  corporation  may  be  granted.  Rattle  v.  Mut. 
Life  Ins.  Co.,  67  App.  Div.  12;  73  Supp.  482. 

6.  Laches  which  will  make  a  party  guilty  thereof  lose  his 
right  to  a  preference  is  that  only  which  has  done  the  other 
party  injury.  Rhodes  v.  Met.  St.  R.  Co.,  50  App.  Div.  160; 
63  Supp.  724.  If  a  plaintiff  serves  a  notice  of  motion  for  a 
preference  for  a  certain  term,  and  no  action  is  taken  on  the 
motion  at  that  term,  the  right  is  gone  and  the  plaintiff  cannot 
move  for  a  preference  at  a  later  term.  Emerick  v.  Met.  St. 
R.  Co.,  38  Misc.  45;  76  Supp.  901.  If,  although  the  plaintiff 
has  served  a  notice  that  he  will  apply  for  a  preference,  the 
motion  for  this  preference  does  not  appear  on  the  calendar, 
the  right  is  gone.  Bazuro  v.  Johnson,  71  App.  Div.  255;  75 
Supp.   822. 

7.  A  husband  in  default  with  respect  to  alimony  cannot 
receive  a  preference.  Fennessy  v.  Fennessy,  111  App.  Div.  181. 
97  Supp.  602. 

8.  The  practice  of  securing  a  preference  depends  upon 
the  particular  statute  or  rule  imder  which  the  application  is 
made,  and  also  in  what  court  or  department  the  action  is 
pending. 

If  the  preference  is  given  by  statute  and  the  facts  entitling 
the  party  to  a  preference  appear  in  the  pleadings,  it  is  only 
necessary  to  serve  a  notice  as  part  of  the  notice  of  trial,  stat- 
ing the  preference  claimed,  and  also  state  the  claim  for  prefer- 
ence in  the  note  of  issue;  except  that  in  the  counties  of  New 
York,  Kings,  Queens,  Erie,  and  in  the  Seventh  Judicial  Dis- 


1912       Bradbury's  Lansing's  forms  and  practice. 

Calendar  Practice. 

trict,  it  is  always  necessary  to  procure  an  order  preferring  a 
case  before  it  can  be  placed  on  the  preferred  calendar.  Code 
Civ.  Pro.  §  793. 

If  the  facts  entitling  the  party  to  a  preference  do  not  ap- 
pear in  the  pleadings,  then  it  is  necessary  to  procure  an  order 
in  any  part  of  the  State,  which  order  must  be  served  with  or 
before  the  notice  of  trial  or  argument.    Id. 

It  is  important  to  note  that  unless  the  order  for  a  preference 
is  served  with,  or  before  the  time  expires  for  the  service  of,  the 
notice  of  trial  in  a  case  where  an  order  is  necessary,  the  right 
to  a  preference  is  lost.  Bazuro  v.  Johnson,  71  App.  Div.  255; 
75  Supp.  822;  Emerick  v.  Met.  St.  R.  Co.,  38  Misc.  45;  76  Supp. 
901;  Gilbert  v.  Finch,  46  App.  Div.  75;  61  Supp.  300;  Rudolph 
V.  Third  Ave.  R.  Co.,  54  App.  Div.  194;  66  Supp.  603;  Mont- 
gomery V.  Daniell,  91  App.  Div.  18;  86  Supp.  344. 

9,  The  court  in  which  a  motion  for  a  preference  should 

be  made  is  governed  by  lawful  calendar  rules,  in  almost  every 
instance.  Thus  in  the  First  Department  aU  appUcations  for  a 
preference  on  the  trial  term  calendar  under  Code  Civ.  Pro. 
§§  790-793  and  the  general  and  the  special  rules  of  practice 
must  be  made  at  trial  term  Part  II.  Haskin  v.  Murray, 
No.  1,  29  App.  Div.  370;  51  Supp.  542. 


Art.  IV.    CALENDAR  PRACTICE.^ 

1.  Code  provisions  applicable.— The  following  sections 
of  the  Code  of  Civil  Procedure  are  applicable  to  calendar 
practice:  In  Court  of  Appeals.  §  195.  Appeal  as  to  title  to 
public  office.  §  229.  In  Erie  County.  §  235.  What  necessary 
to  put  case  on.  §977.   Regulation  by  Appellate  Division.  §977. 

1  The  special  rules  in  the  several  judicial  departments,  counties  and 
courts,  should  also  be  consulted. 

Courts  provide  rules  for  their  own  calendars  subject  to  statutes.  KeUum 
V.  Durfoo,  78  N.  Y.  484. 
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AiTangement  of  issues.  §§  978,  979.  Amended  or  supple- 
mental pleading.  §  723.  Appeal  from  justices'  courts.  §  3062. 
Calendar  fees.  §  3307.  Proceeding  for  discharge  of  insolvent 
debtor.  §2167. 

2.  Necessity  of  putting  case  on  calendar — ^There  can 
be  no  dismissal  of  a  complaint  unless  the  case  has  been  placed 
on  the  calendar.    Brovming  v.  Paige,  7  How.  Pr.  487. 

f 

3.  The  court  cannot  of  its  own  motion  strike  a  case 
from  the  calendar  on  the  groimd  that  neither  party  lives 
in  the  county  where  the  venue  is  laid.  Phillips  v.  Tietjen, 
108  App.  Div.  9;  95  Supp.  469. 

4.  Restoring  case. — If  a  case,  adjourned  by  stipulation, 
is  dismissed  before  such  adjourned  day,  the  court  may  restore 
it.    Johnson  v.  Mpnahan,  47  Misc.  689;  94  Supp.  351. 

5.  On  different  calendar. — ^There  is  no  authority  to 
strike  a  case  from  a  special  term  calendar  and  place  it  on  a 
trial  term  calendar  and  the  first  call  calendar.  Poerschke  v. 
Baldwin,  83  App.  Div.  284;  82  Supp.  159. 

6.  Two  actions. — If  two  actions  involving  the  same  parties 
are  on  a  trial  term  calendar,  the  one  last  brought  cannot  re- 
ceive the  other's  place  merely  on  the  attorney's  affidavit  that 
a  mistake  was  made.  Crawford  v.  N.  Y.  City  B.  Co.,  108 
App.  Div.  190;  95  Supp.  769. 

7.  The  calendar  fee,  once  turned  over  to  the  Comptroller 
of  New  York  City,  cannot  be  recovered  on  the  ground  that  the 
case  has  been  discontinued  by  consent.  Kerwin  v.  Valentine, 
13  Civ.  Pro.  R.  334. 
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AeT.    I.    WHEN   AUTHORIZED   A1»D    WHEN   NOT   AUTHOEIZED. 

1.  In  general.' — While  there  are  many  cases  in  which  a 
reference  may  be  directed  by  an  order  empowering  a  referee 

1  The  following  table  indicates  the  provisions  of  the  Code  of  Civil  Pro- 
cedure in  which  references  are  authorized : 

Ascertaining  damages  caused  by  injunction.  Code  Civ.  Pro.  §  623.  See 
paragraphs  11  and  12,  pp.  1043,  1044,  and  paragraph  13,  p.  1045,  in  connec- 
tion with  references  on  action  on  injunction  undertaking. 

Order  for  examination  of  party  alleged  to  have  property  belonging  to 
attachment  debtor.  §  651. 

Ascertaining  value  of  partner's  interest  in  attached  property.  §§  695, 
696.  The  latter  section  was  amended  by  L.  187*7,  'c.  416,  and  Sanborn  v. 
ElizabetJvport  Mfy.  Co.,  22  How.  Pr.  106,  is  no  longer  in  point. 

Superintending  discovery  of  books  and  papers.  §  807. 

Appointing  appraiser,  receiver,  or  trustee,  or  taking  examination  relat- 
ing to  the  approval  of  an  undertaking.  §  827.  This  section  has  nothing 
to  do  with  the  trial  of  issues;  "  the  reference  thereby  authorized  is  such 
as,  just  previous  to  the  abolition  of  the  Court  of  Chancery,  might  have 
been  made  to  a  clerk  or  a  master."  Farmers'  Nat.  Bk.  ofMaloney.  Hous- 
ton, 44  Hun,  567. 

Taking  testimony  of  physician  or  nurse  connected  with  a  hospital  in  ac- 
tion for  personal  injury.  §  836. 

Taking  examination  of  a  party  or  witness  before  trial.     §§  873  et  seq. 

Taking  deposition  of  a  witness  to  be  used  on  a  motion.  §  885.  The 
reference  will  not  be  ordered  if  the  real  object  is  to  obtain  an  examina- 
tion.    Moses  V.  Banker,  34  How.  Pr.  212. 

Action  for  a  sum  of  money  only,  or  in  ejectment,  for  dower,  for  waste, 
for  a  nuisance,  or  to  recover  a  chattel,  if  a  jury  trial  is  waived.  §  968. 

A  divorce  case.  §§  1011  et  seq.  ;  a  case  involving  the  examination  of  a 
long  account.  §  1013.  Determine  any  matter  not  made  an  issue  by  the 
pleadings.  §  1015. 

Assessing  damages  On  default.  §  1215.  No  reference  in  an  action  for 
conversion.     Fullertony.  Toung;  46  Misc.  292;  94  Supp.  511. 

Assessing  damages  for  service  by  publication.  §  1216. 
1914 
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to  hear  and  determine  incidental  questions  or  specific  facts 
arising  in  an  action,  even  against  the  objection  of  one  or  more 
parties  to  the  action,  there  is  only  one  case  in  which  a  refer- 

If  defendant  is  in  default  he  may  demand  a  notice  of  reference  to  as- 
certain tlie  damages,  and  such  demand  is  not  an  appearance  in  tlie  action. 
§  1219.  All  he  is  entitled  to  is  five  days'  notice  of  the  time  and  place  of 
the  execution  of  the  reference.  Arkenburgh  v.  Arkenburgh,  14  App.  Div. 
367;  43  Supp.  892. 

Assessing  damages  on  counterclaim  where  plaintiff  has  failed  to  reply. 
§515. 

Action  for  partition  where  defendant  has  made  default  or  one  of  the 
parties  is  an  infant.  §  1545. 

Selling  property  in  partition.  §  1560. 

Ascertaining  if  there  are  any  liens  on  the  interests  of  parties  to  an  ac- 
tion for  partition.  §  1561. 

Action  for  dower.  §§  1607-1609. 

Selling  property  in  action  for  dowei\   §  1619. 

Ascertaining  if  there  are  any  liens  on  property  in  dower.   §  1621. 

Ascertaining  rights  of  parties  to  the  proceeds  in  action  for  dower. 
§  1624. 

Action  for  waste.  §  1657. 

Action  of  replevin  to  determine  the  damages  on  default.  §  1729. 

Action  to  foreclose  lien  on  chattel,  to  sell  the  chattel.  §  1739. 

Judgment  creditor's  action  to  compel  discovery  by  judgment  debtor. 

§  1878. 

Action   on  sheriff's  bond  to  provide  for  ratable   distribution   among 

claimants.   §  1885. 

Proceedings  to  determine  death  of  life  tenant  to  real  property.  §§  2305 

et  seq. 

To  make  inquiry  and  determine  in  question  arising  in  lunacy  proceed- 
ings. §2334. 

Proceedings  for  sale  of  land  of  incompetent.  §§  2354,  2355. 

In  foreclosure,  by  advertisement  to  ascertain  liens  on  surplus  money. 

§  2407. 

Voluntary  dissolution  of  a  corporation.  §§  2423  et  seq. 

In  supplementary  proceedings  to  examine  judgment  debtor  or  third 
person.  §§2442-2444. 

Condemnation  proceedings,  to  try  issues.  §§  3367,  3378,  3380. 

Proceedings  for  sale  of  real  estate  of  corporation  when  application  to 
court  is  necessary.  §  3392. 

Proceedings  to  enforce  a  lien  on  a  vessel.  §  3425. 

In  Surrogates'  Courts  a  reference  may  be  ordered  as  follows: 

To  take  testimony  of  aged  or  sick  witness.  Code  Civ.  Pro.  §  2540. 

To  take  evidence  and  report  upon  an  accounting.  §  2546. 
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ence  may  be  ordered  to  hear,  try  and  determine  all  the  issues 
of  an  action  as  against  the  objection  of  a  party.  This  is  un- 
der Code  Civ.  Pro.  §  1013,  which  authorizes  a  compulsory 
reference  to  hear  and  determine  an  action  where  the  trial  of 
issues  involve  the  examination  of  a  long  account.  The  last 
half  of  this  section  left  the  question  in  doubt  whether  or  not 
the  court  was  authorized  in  an  equity  case,  triable  by  the  court 
without  a  jury,  to  order  a  reference,  irrespective  of  whether 
or  not  the  trial  would  involve  the  examination  of  a  long  ac- 
count. It  was  contended  for  some  time  that  a  reference  could 
be  ordered  in  any  equity  action  which  would  ordinarily  be  tried 
by  the  court  without  a  jury.  The  Court  of  Appeals  finally, 
however,  decided  that  only  an  action  involving  a  long  account 
was  the  subject  of  a  compulsory  reference,  whether  the  action 
was  one  at  law  triable  by  a  jury  or  in  equity  triable  by  the 
court.  Thayer  v.  McNaughton,^  117  IST.  Y.  Ill ;  Cassidy  v. 
MoFarlamd,  139  JST.  Y.  201.  An  action  involving  the  exami- 
nation of  a  long  account,  it  is  held,  is  not  one  in  which  a  jury 
trial  is  guaranteed  by  the  Constitution,  as  such  an  action  was 
not  triable  by  jury  before  the  Constitution  vras  adopted,  and 
the  fundamental  law  only  guarantees  a  jury  trial  in  the  cases 
in  which  it  had  been  theretofore  used.     Malone  v.  Sts.  Peter 


By  an  appellate  court  in  the  same  manner  that  a  surrogate  can  appoint. 
§  2586. 

To  examine  a  person  suspected  of  withholding  decedent's  property 
§§  2707-2709. 

To  try  disputed  claims  against  decedent.  §  2718. 

To  ascertain  rights  of  persons  interested  in  legacy  or  distributive  share 
§  2787. 

The  statute  providing  for  official  referees  in  New  York  City  is  L  1905 
c.  204. 

1  "  The  same  rule  applies  to  equitable  as  to  legal  cases.  In  neither  case 
can  a  compulsory  reference  be  ordered  unless  the  trial  will  require  the  ex- 
amination of  a  long  account.  In  equity  actions  the  reference  may  be  of 
the  whole  issues,  or  any  one  of  them,  or  to  report  upon  specific  questions 
of  fact.  But  the  power  of  the  court  to  order  the  reference  is  limited  by 
the  general  condition  contained  in  the  first  clause  of  §  1013,  which  is  alike 
applicable  to  cases  triable  by  the  court  and  cases  triable  by  jury."  Thayer 
V.  McNaughton,  117  N.  T.  Ill,  at  p.  114;  followed  in  Standard  Fashion  Co. 
V.  Siegel  Cooper  Co.,  44  App.  Div.  121,  atp.  132;  60  Supp.  739. 
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and  PauVs  Church,  172  N.  T.  269,  which  case  contains  an 
exhaustive  examination  of  the  constitutional  provisions  and 
statutes. 

2.  By  consent  of  parties.^ — A  reference  may  be  ordered 
in  any  action  upon  consent  of  the  parties,  except  in  a  matri- 
monial action,  or  in  an  action  to  dissolve  a  corporation,  unless 
brought  by  the  attorney  general,  or  if  the  defendant  is  an  in- 
fant. In  the  excepted  cases  the  court  may,  in  its  discretion, 
grant  or  refuse  a  reference.  Qode  Cvo.  Pro.  §§  1011,  1012. 
Thus  in  a  divorce  action  the  court  may,  in  its  discretion,  re- 
fuse a  reference ;  if  the  court  grant  a  reference,  it  must  desig- 
nate the  referee  itself.      Wirmns  v.  Winans,  124  JST.  Y.  140. 

By  municipal  court. — A  referee  cannot  be  appointed  by  a 

municipal  court  of  the  city  of  New  York  even  on  consent. 

Ba/rber  v.  Lane,  60  App.  Div.  87 ;  69  Supp.  739.     And  this 

consent  does  not  create  an  arbitration.  Id. 

t 

3.  Long  account.^ — A  reference  may  be  ordered  where  the 
trial  will  require  the  examination  of  a  long  account.     Code 

1  Where  an  order  has  been  made  by  stipulation  and  the  parties  have 
proceeded  to  a  hearing  without  objection,  tlie  judgment  on  the  referee's 
report  cannot  be  vacated  on  the  ground  that  the  judge  who  made  the 
order  had  no  jurisdiction  to  do  so,  but  a  proper  order  of  reference  should 
be  made  nunc  pro  tunc.  Owasco  Lake  C.  Co.  v.  Teller,  110  App.  Div. 
450;  96  Supp.  985.  If  a  defendant  opposes  the  ordering  of  a  reference, 
but  suffers  it  to  proceed  without  appealing  from  the  order  of  reference, 
he  will  be  deemed  to  have  waived  a  right  to  jury  trial.  Baird  v.  Mayor,  74 
N.  T.  382.  A  fortiori  is  the  right  to  jury  trial  waived  when  the  refer- 
ence is  ordered  upon  consent.  Brooklyn  H.  B.  Co.  v.  Brooklyn  C.  B.  Co., 
105  App.  Div.  88;  93  Supp.  849.  A  plaintiff  in  a  divorce  action  consented 
to  a  reference ;  after  a  hearing  this  plaintiff  sought  to  vacate  the  order, 
so  that  a  jury  trial  could  be  held;  the  court  refused  to  do  so;  Held,  that 
the  refusal  would  not  be  reviewed  by  the  Court  of  Appeals.  Winans  v. 
Winans,  124  N.  T.  140. 

2  Where  a  contract  to  procure  advertising  space  for  the  defendant,  pur- 
suant to  which  the  plaintiff  made  contracts  with  nearly  four  hundred 
different  newspapers,  was  only  collaterally  involved,  a  reference  was  held 
improper.  Bentz  v.  Carleton  &  Hovey  Co.,  114  App.  Div.  865;  100  Supp. 
206.  In  an  action  in  which  the  plaintiff  is  employed  to  pay  all  debts, 
liens  claims,  taxes,  judgments,  obligations  and  incumbrances  against  a 
railroad  company,  and  it  is  alleged  that  the  defendant  is  entitled  to  cer- 
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Civ.  Pro.  §  1013.  As  in  an  action  for  an  accounting  between 
persons  who  were  either  general  or  quasi  partners.  Rowland 
V.  Rowland,  141  N".  Y.  485.  If  the  chief  part  of  an  action  is 
of  a  common-law  nature,  and  not  one  in  equity,  an  order  of 
reference  is  improper  until  after  the  issues  at  law  are  tried, 
although  involving  a  long  account.  Empire  State  Telephone 
<&  Telegraph  Co.  v.  Biohford,  142  If.  Y.  224. 

An  action  for  a  partnership  accounting  cannot  be  referred 
until  the  existence  of  the  partnership  has  first  been  deter- 
mined, when  that  fact  is  denied.  Jones  v.  Lester,  77  App.  Div. 
174;  78  Supp.  1000;  KirTcwood  v.  Smith,  72  App.  Div.  429; 
75  Sup^.  1016. 

This  is  to  le  determined  from  the  complaint  alone,  not  a 
counterclaim.  Steele  v.  Colorado  Fuel  <&  Iron  Co.,  142  N.  Y. 
236  ;  Kennedy  v.  Horikoshi,  82  App.  Div.  415  ;  81  Supp.  827  ; 
Unterm-yer  v.  Beinhauer,  105  JST.  Y.  521 ;  Welsh  v.  Darragh, 
52  N.  Y.  590.  But  if  the  allegations  of  the  complaint  are 
admitted  in  the  answer,  a  reference  may  be  ordered  to  try 
an  issue  involving  a  long  account,  set  up  in  a  counterclaim. 
Kindherg  v.  Chapman,  115  App.  Div.  154  ;  100  Supp.  686. 
Interposing  a  counterclaim  does  not  defeat  the  right  to  a  ref- 
erence if  the  trial  of  the  issues  raised  by  the  complaint  and 
answer  involve  the  examination  of  a  long  account.  Rohhisonv. 
JSr.  T.,  LakeE.  <&  W.  R.  Co.,  65  Super.  Ct.  152  ;  aff'd,  without 
opinion,  109  N.  Y.  658.  Although  one  of  the  issues  presented 
is  not  referable,  it  does  not  follow  that  an  order  of  reference 
may  not  be  made.  Mall  v.  U.  8.  R.  Co.,  14  Week.  Dig.  48  ; 
aff'd,  without  opinion,  88  IST.  Y.  656. 

What  must  he  shown. — Facts  must  be  disclosed  either  by 
affidavit  or  upon  the  face  of  the  pleadings  from  which  the  con- 
clusion can  be  fairly  drawn  that  so  many  separate  and  distinct 


tain  credits  for  sales  of  stoclc  and  income,  a  case  is  made  involving  the 
examination  of  a  long  account.  Fisher  v.  Haines,  62  App.  Div.  66;  70 
Supp.  787.  The  account  must  be  directly  and  not  collaterally  involved. 
Camp  V.  Ingersoll,  86  N.  T.  433.  The  account  must  be  one  in  the  ordinary 
acceptation  of  the  term.  Van  Rensselaer  v.  Jewett,  6  Hill,  373;  Thomas 
V.  Beab,  6  Wend.  503;  Silmser  v.  Sedfield,  19  Wend.  21. 


EEFERENCES.  1919 


When  Authorized  and  When  Not  Authorized. 


items  of  account  will  be  litigated  at  the  trial,  that  a  jury  can- 
not properly  keep  the  evidence  in  mind.  Spenoe  v.  Simis,  137 
N.  T.  616.  That  the  examination  of  a  long  account  will  be 
incidentally  or  collaterally  involved,  is  not  sufficient ;  it  must 
be  the  chief  issue  in  the  action.  Smith  v.  London  Assurcmce 
Corp.,  114  App.  Div.  868 ;  100  Supp.  194. 

An  action  for  medical  services,  in  which  the  dispute  is  as  to 
the  value  of  the  services,  does  not  involve  the  "  examination 
of  a  long  account."  Fowl&r  v.  Peck,  51  Misc.  645 ;  99  Supp. 
816. 

An  action  hy  an  attorney  for  services  covering  a  long  period 
of  time  is  usually  not  considered  one  requiring  the  examination 
of  a  long  account.  Feeter  v.  Arhenhurgh,  147  IST.  Y.  237 ; 
Camtine  v,  Russell,  168  1^.  T.  484 ;  Randall  v.  Sherman,  131 
N.  Y.  669  ;  Soff  v.  Beid  cfe  Co.,  110  App.  Div.  95  ;  97  Supp. 
107;  Moyer  v.  Village  of  Nelliston,  110  App.  Div.  602 ;  96 
Supp.  485  ;  Prentice  v.  Huff,  98  App.  Div.  Ill ;  90  Supp.  780. 

6.  Question  of  fact,  not  on  pleadings  .^ — A  reference  may 
be  ordered  to  determine  and  report  upon  a  question  of  fact 
arising  in  any  stage  of  the  action,  except  upon  the  pleadings. 
Code  Civ.  Pro.  §  1015.  This  includes  a  proceeding  for  con- 
tempt. Davies  v.  Davies,  20  Abb.  N.  C.  170.  Or  to  take  an 
account.     Code  Civ.  Pro.  §  1015.^ 

1  Keferences  to  determine  controverted  questions  of  fact  arising  upon 
motion,  are  not  favored  except  in  "  very  exceptional  cases,  where  the 
facts  are  complicated,  and  it  is  manifest  that  the  truth  cannot  be  ascer- 
tained with  reasonable  certainty  without  an  examination  of  "the  wit- 
nesses." Weinberger  v.  Met.  Traction  Co.,  63  App.  Div.  240;  71  Supp. 
289;  Matter  of  Sanlein,  65  App.  Div.  159;  72  Supp.  433;  Buchholtz  v. 
Florida  East  Coast  B.  Co.,  59  App.  Div.  566;  69  Supp.  682.  A  reference 
under  §  1015  is  for  the  purpose  of  determining  a  fact  by  the  referee,  not 
for  taking  testimony  and  reporting  to  the  court.  Doyle  v.  Metropolitan 
El.  By.  Co.,  136  N.  T.  505.  It  cannot  be  ordered  under  this  section  so  as 
to  empower  the  referee  to  determine  any  question  which  arises  under  the 
pleadings;  only  incidental  questions  which  are  not  in  issue  can  be  deter- 
mined. Id.  It  may  be  ordered  in  a  special  proceeding  to  vacate  an  as; 
sessment.    Matter  of  Bolim,  4  Hun,  558. 

2 This  provides  "for  a  reference  upon  incidental  questions,  including 
the  taking  of  an  account  after  judgment  or  where  it  is  necessary  to  do  so 
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6.  In  the  City  Court,  City  of  New  York,  a  reference  may 
be  directed  when  the  trial  will  require  the  examination  of  a 
long  account.  Code  Civ.  Pro.  §§  3160,  1013.  To  determine 
an  incidental  question  of  fact  arising  upon  a  motion.  §  3172. 
To  take  the  justification  of  sureties  on  an  appeal  to  the  Court 
of  Appeals.     §  1335.     To  sell  real  property.     §  1242. 

7.  In  an  equity  action  the  same  rules  apply  as  those  relat- 
ing to  actions  at  law  and  a  long  account  must  be  involved 
before  the  court  has  power  to  order  a  compulsory  reference. 
Thayer  v.  McNaughton,  117  N.  Y.  111. 

8.  In  contempt  proceedings  the  court  denied  a  motion 
to  take  the  deposition  of  a  witness  not  a  party  under  Code 
Civ.  Pro.  %  885,  on  the  ground  that  the  testimony  of  such 
witness  could  be  taken  directly  in  the  contempt  proceeding. 
People  ex  rel.  TueU  v.  Paine,  92  App.  Div.  303 ;  86  Supp. 
1109. 

9.  In  a  proceeding  to  levy  a  transfer  tax,  a  surrogate 
has  power,  under  Code  Civ.  Pro.  §  2546,  to  order  a  reference 
to  take  testimony  and  report  as  to  whether  the  decedent  was 
a  resident  of  the  State.  Matter  of  Bishop,  111  App.  Div.  545 ; 
97  Supp.  1098. 

10.  In  an  action  for  specific  performance  against  a  store 
company  to  compel  it  to  sell  patterns  published  by  a  plaintifiF 

for  the  iBformation  of  the  court."  Kirkwood  7.  Smith,  72  App.  Div.  429; 
75  Supp.  1016.  In  an  action  for  an  accounting  in  equity  it  is  improper  to 
order  a  reference  until  the  main  issue  is  disposed  of.  Weldon  v.  Brown, 
84  App.  Div.  482;  82  Supp.  1051.  A  compulsory  reference  cannot  be  or- 
dered to  assess  the  damages  in  an  action  for  an  accounting  on  a  contract 
by  the  defendant  to  pay  royalties  to  the  plaintifE  for  the  manufacture  and 
sale  of  a  patented  article  by  the  defendant,  where  final  judgment  is  re- 
served until  the  coming  in  of  the  report.  Bussell  Hdw.,  etc.,  Co.  v.  Utica 
Drop  Forge  Co.,  112  App.  Div.  703;  98  Supp.  777.  Neither  §  827,  §  1013 
nor  §1015  of  the  code,,  authorizes  a  reference  in  this  case.  Id.  In  an 
action  for  an  accounting  the  reference  cannot  be  ordered  prior  to  the 
entry  of  an  interlocutory  judgment  directing  an  accounting.  Gibson  v. 
Widman,  106  App.  Div.  388;  94  Supp.  593. 
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and  to  enjoin  it  from  selling  the  patterns  of  another  publisher, 
the  court  has  no  power  to  make  a  decree,  that  unless  the  de- 
fendant will  stipulate  to  perform  the  contract,  a  reference 
shall  be  ordered  to  determine  the  damages  sustained  by  the 
plaintiff.  Standa/rd  Fashion  Co.  v.  Siegel  Cooper  Co.,  44  App. 
Div.  121 ;  60  Supp.  T39. 

11.  When  questions  are  for  court. — The  essential  ques- 
tions raised  by  the  pleadings  in  an  action  for  an  accounting 
must  be  determined  by  the  trial  before  the  court  and  cannot 
be  left  in  pendency  to  be  tried  before  a  referee.  KirJcwood  v. 
STTvith,  72  App.  Div.  429 ;  75  Supp.  1016 ;  Bussell  Hdw.,  etc., 
Co.  V.  Utiea  Drop  Forge  Co.,  112  App.  Div.  703 ;  98  Supp. 
1077. 


Art.   II.  HOW  obtained.^ 

FORMS. 

so.  PAGE. 

1135.  Stipulation  referring  action 1923. 

1136.  Notice  of  motion  for  refei'ence 1924. 

1137.  AfBldavit  to  move  for  compulsory  reference 1924. 

1138.  Affidavit  to  oppose  motion  for  reference 1924. 

1139.  Agreement  to  refer  disputed  claim  made  against  estate,  and 

approval  thereof  by  surrogate 1925. 

1140.  Affidavit  on  motion  for  reference  in  action  to  foreclose  mort- 

gage   1925. 

1141.  Affidavit  to  obtain  order  of  refei-ence  in  suit  to  annul  marriage 

on  ground  of  lunacy 1926. 

1142.  Affidavit  to  obtain  order  of  reference  in  suit  to  annul  marriage 

on  the  ground  of  non-age 1926. 

1143.  Affidavit  to  move  for  reference  in  partition  suit,  where  a  de- 

fendant has  made  default,  or  a  party  is  an  infant,  etc 1926. 

1144.  Notice  to  parties  who  have  appeared  of  motion  for  order  of 

reference 1927. 

1145.  Affidavit  on  motion  for  reference  on  claim  to  surplus  moneys  1927. 

1.   The  Code  provisions  for  obtaining  a  compulsory  refer- 

1  A  reference  to  take  an  accounting  should  not  be  ordered  until  the 
right  to  an  accounting  has  been  properly  deterinined.  DieU  v.  Dreyer, 
84  App.  Div.  247;  82  Supp.  770;  Jordan  v.  Underhill,  71  App.  Div.  559;  76 
Supp.  95. 
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ence  are  given  in  Code  Civ.  Pro.  §  1013.     Those  for  obtaining 
a  reference  by  consent'  are  found  in  §  1011. 

2.  The  consent  should  be  written —  Waterman  v.  Water- 
man, 37  How.  Pr.  36. 

3.  The  qualifications  of  a  referee  are  stated  in  Code  Civ. 
Pro.  §  1024,  as  ara'd  by  L.  1905,  c.  435.  A  Supreme  Court 
justice  is  not  a  proper  person  to  be  referee,  although  the  trial 
began  before  he  was  appointed  as  justice.  Countrymam,  v. 
Norton,  21  Hun,  17. 

4.  Removal  of  a  referee. — Mere  errors  of  a  referee  are  not 
ground  for  his  removal  as  an  "'improper  person  to  proceed 
vs^ith  the  trial,"  whether  he  was  chosen  by  the  parties  or  the 
court.  (Bischoff,  J.,  N.  Y.  Spl.  T.)  Preston  v.  Arthur,  N.  Y. 
Law  J.,  Sept.  22,  1906.  If  a  referee  has  been  guilty  of  mis- 
conduct the  court  will  appoint  a  new  referee.  Maicas  v. 
Leony,  113  N.  Y.  619.  A  referee  who  discusses  with  a  wit- 
ness out  of  court,  in  the  absence  of  counsel  for  the  respective 
parties,  facts  connected  with  the  subject-matter  referred  to 
him  and  as  to  which  the  witness  is  to  testify,  should  be  re- 
moved ;  an  appearance  of  fairness  in  judicial  proceedings  is 
almost,  if  not  quite,  as  important  as  fairness  itself.  Smith  v. 
Dwnn,  91  App.  Div.  200 ;  86  Supp.  307. 

5.  New  referee.^ — If  a  court  refuses  to  confirm  a  report  of 
the  referee  in  a  divorce  suit  a  new  referee  should  be  appointed 
to  hear  the  action.  Bauer  v.  Bauer,  42  Misc.  557 ;  87  Supp. 
607.  Code  Civ.  Pro.  §  1011  is  imperative  in  compelling  the 
court  to  appoint  a  referee  in  place  of  one  to  whom  the  parties 
have  agreed  to  refer  the  action  but  who  has  refused  to  serve. 

1 A  party  by  consenting  waives  liis  constitutional  right  to  trial  'by  jury. 
Brooklyn  Heights  By.  Co.  v.  Brooklyn  City  B.  Co.,  105  App.  Div.  88;  93 
Supp.  849.  A  stipulation  conferring  upon  a  referee  the  power  to  hear, 
try  and  determine,  is  binding  upon  the  parties.  Valentine  v.  Stevens,  86 
App.  Div.  481;  83  Supp.  775. 

2  The  resignation  of  a  referee  must  be  to  the  court  and  not  to  a  justice 
thereof.     Brady  v.  Kennedy,  65  App.  Div.  190;  72  Supp.  507. 
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Hustis  V.  Aldridge,  144  IST.  Y.  508.  A  referee  who  resigns 
after  having  served  a  long  time  but  before  the  case  is  com- 
pleted is  deemed  tq  have  refused  to  serve  within  the  meaning 
of  §  1011,  and  the  court  is  bound  to  appoint  a  new  referee. 
BrooTdyn  Eights  By.  Go.  v.  Broohlyn  City  R.  Co.,  105  App. 
Div.  88 ;  93  Supp.  849. 

6.  If  an  order  of  reference  is  made  ex  parte,  the  remedy 
is  to  move  to  set  it  aside,  and  if  made  on  motion,  to  appeal. 
Blunn  V.  Mayer,  No.  1,  113  App.  Div.  242 ;  99  Supp.  22. 

7.  Where  the  order  of  reference  in  a  divorce  action  des- 
ignated a  referee  npon  whom  counsel  had  agreed,  the  order 
was  held  irregular  in  that  respect,  but  the  court  did  not  va- 
cate the  whole  order.  Ives  v.  Ives,  80  Hun,  136 ;  29  Supp. 
1053.  In  an  action  for  separation  where  a  referee  agreed  upon 
by  the  parties  was  designated,  this  order  was  held  void.  Pratt 
V.  Pratt,  2  App.  Div.  534 ;  38  Supp.  26.  The  appointment 
of  a  referee  suggested  by  one  of  the  parties  in  a  contested  di- 
vorce case  is  an  irregularity  merely,  and  is  not  sulficient 
ground,  after  a  long  and  strongly  contested  trial,  for  refusal 
to  confirm  the  referee's  report.  Yowng  v.  Young,  38  Misc. 
109  ;  77  Supp.  94.  The  last  named  case  declares  that  in  Pratt 
V.  Pratt  the  wife  was  an  infant  and  could  not  consent  to  a 
reference. 


Form  No.  1135. 

.  Stipulation  Beferring  Action. 
(Code  Civ.  Pro.  §  1011.) 

It  is  hereby,  stipulated,  by  the  parties  to  this  action,  that 
the  whole  issue  therein  '\or  that  the  following  issues  therein, 

viz. :  {statMig  them)  ],  be  referred  to  F.  R.,  Esq.,  of , 

to  hear  and  determine  the  same,  and  that  an  order  so  refer- 
ring the  same  may  be  entered. 

[In  case  of  the  refusal  of  said  F.  R.  to  serve  as  such  ref- 
eree, it  is  agreed  that  J.  L.,  of ,  shall  be  substituted 

for  said  F.  R.,  as  such  referee  {or  that  the  action  shall  be  re- 
ferred in  that  case  tc  a  referee  to  be  agreed  upon  by  the  par- 
ties).] 
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Form  No.  1136. 

Notice  of  Motion  for  Reference. 
(Code  Civ.  Pro.  §1013). 

As  in  general  form  of  notice  of  motion,  ending  as  follows : 
At  the  opening  of  the  court,  or  as  soon  as  counsel  can  be  heard 
[t]  that  the  whole  issue  in  the  above-entitled  action  be  referred 

to  F.  E.,  of ,  to  hear,  try  and  decide  the  same,  or 

for  such  other  or  further  relief  as  may  be  proper  [and  for  costs 
of  this  motion,  to  abide  the  event  of  the  action]. 

[6>r  as  above  to  (f),  and  thence  as  follows  :  That  the  follow- 
ing issues  in  this  action  {stating  them)  be  referred  to  F.  R.,  of 

,  to  hear  and  decide  the  same  ;  or  that  it  be  referred 

to  F.  R.,  of ,  to  report  said  referee's  finding,  upon 

the  following  question  {or  questions)  of  fact,  viz. :  {stating 
them)  involved  in  the  issue  in  said  action,  and  for  such  {etc., 
concluding  as  above).'] 

Form  ]Vo.  1137. 

Affidavit  to  Move  for  Compulsory  Reference. 

(Code  Civ.  Pro.  §  1013.) 
That  deponent  is  the in  the  above-entitled  ac- 
tion.    That  said  action  is  brought  to  Estate  object  of  action'}. 

That  the  place  of  trial  therein  is  the  county  of .     That 

issue  has  been  joined  therein  by  the  service  on  the 

day  of ,  19 — ,  of  the  defendant's  answer  [or  plaintiff's 

reply].  That  the  trial  of  said  action  will  require  the  examina- 
tion of  a  long  account  on  the  part  of  the ,  to  wit,  of 

at  least items  of  charges  [and  credits],  and  will  not 

require  the  decision  of  difficult  questions  of  law,  as  he  is  ad- 
vised by  his  counsel,  A.  E.,  who  resides  at ,  after  a 

full  and  fair  statement  by  deponent  of  his  case  to  said  counsel, 
and  verily  believes. 

Form  Jfo.  1138. 

Affidavit  to  Oppose  Motion  for  Reference. 
(Code   Civ.  Pro.  §1013.) 

That  deponent  is  the in  the  above-entitled  action. 

That  deponent  has  fully  and  fairly  stated  the  case  in  this  ac- 
tion to  his  counsel,  M.  N.,  who  resides  at ,  and  that 

he  is  advised  by  said  counsel,  after  such  statement,  and  verily 
believes,  that  the  trial  of  the  said  action  will  require  the  deci- 
sion of  difficult  questions  of  law  [stating  them~\.  That  said 
questions,  as  he  is  advised  by  his  said  counsel,  are  difficult,  and 
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especially  so  in  their  application  to  the  facts  of  this  case.  And 
deponent  further  states  that  the  trial  of  the  issues  in  this  case 
will  not  require  the  examination  of  a  long  account,  for  the 
reason  that  [stating  reason]. 

Form  No.  1139. 

Agreement  to  Refer  Disputed  Claim  Made  Against  Estate,  and  Ap- 
proval Thereof  by  Surrogate. 
(Code  Civ.  Pro.  §2718.) 

Whereas,  A.  B.,  of  the  [city]  of has  lately  pre- 
sented a  claim  to  C.  F.,  of  [said  city],  the  [executor  of  the  last 

will  and  testament]  of  C.  D.,  late  of  the  [city]  of ,  in 

the  county  of ,  deceased,  against  the  said  C.  D.,  upon 

[a  promissory  note  made  by  the  said  C.  D.  in  his  lifetime,  to 

the  claimant,  or  order,  for  : dollars,  dated  the 

day  of ,  19 — ,  and  payable days  after 


date],  claiming  of  the  said  [executor]  the  whole  amount  of 
said  [note,  with  interest  from  the  time  at  which  the  same  be- 
came due]  ;  and. 

Whereas,  the  said  [executor]  doubts  the  justice  of  the  said 
claim,  alleging  that  the  said  [note]  is  not  a  valid  claim  against 
the  said  deceased,  or  his  estate ; 

It  is  thereupon  agreed,  in  conformity  with  the  statute  in 
such  case  made  and  provided,  by  and  between  the  said  A.  B. 
and  the  said  C.  F.  [executor],  as  aforesaid,  that  the  said  matter 
in  controversy  be  referred,  pursuant  to  the  statute  aforesaid, 

to  E.  F.,  of [counsellor  at  law]  [and  M.  G.  and  I.  P., 

of  (the  same  place)  (merchants)], disinterested  per- 
sons [or,  a  disinterested  person],  as  referees  [or,  referee],  to 
hear  and  determine  upon  the  same  with  all  convenient  speed. 

A.  B., 
C.  F.  [Executor]., 

The  surrogate  of  the  county  of hereby  approves 

of  the  persons  [or,  of  the  person]  named  as  referees  [or,  as 
referee]  in  the  foregoing  agreement. 

F.  K., 
Surrogate. 

Form  No.  1140. 

Affidavit  on  Motion  for  Reference  in  Action  to  Foreclose  Mortgage. 

(Gen.   Rules  of  Prac.  No.  60.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

plaintiff's  attorney  in  the  above-entitled  action.  That  said 
action  is  brought  to  foreclose  a  mortgage  upon  real  property 
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situated  in  the of ,  in  the  county  of  ■ 


That  the  defendants  [naming  them]  have  failed  to  answer  the 
complaint  within  the  time  allowed  for  that  purpose.  That  the 
defendant,  E.  F.,  has  answered  the  said  complaint  by  his  at- 
torney, J.  H.,  by  which  answer  the  rights  of  the  plaintiff  are 
admitted.  That  the  infant  defendant,  I.  J.,  has  appeared  by 
his  guardian  ad  litem,  M.  N.,  and  interposed  the  usual  general 
answer  submitting  the  rights  of  said  infant  to  the  protection 
of  the  court.     That  the  defendant,  K.  L.,  is  an  absentee. 


Form  No.  1141. 

Affidavit  to  Obtain  Order  of  Reference  in  Suit  to  Annul  Marriage 

on  Ground  of  Lunacy. 

(Code  Civ.  Pro.  §1753;  Gen.  Rules  of  Prac.  No.  74.) 

As  in  Form  No.  1142  to  [*],  and  thence  as  follows :  On'  the 

ground  that  the  plaintiff  was  a  lunatic  at  the  time  such  marriage 

was  contracted. 

That  the  said  lunacy  still  continues  [or  that  the  parties  have 
not  cohabited  as  husband  and  wife,  after  the  plaintiff  was  re- 
stored to  his  reason]. 


Form  No.  1143. 

Affidavit  to  Obtain  Order  of  Reference  in  Suit  to  Annul  Marriage 
on  the  Ground  of  Nonage. 
(Code  Civ.  Pro.  §  1753;  Gen.  Rules  of  trac.  Nos.  73,  74.) 

A.  B.,  being  duly  sworn,  says,  that  he  is  [the  plaintiff]  in  the 
above-entitled  action. 

That  the  complaint  in  said  action  seeks  to  annul  the  mar- 
riage between  plaintiff  and  defendant,  [*]  on  the  ground 
that  the  [plaintiff]  was  under  the  age  of  legal  consent  at  the 
time  such  marriage  was  contracted.     That  [plaintiff]  is  now 

of  the  age  of years.     That  the  parties  to  said  action 

have  not  freely  cohabited  for  any  time  as  husband  and  wife, 
after  [the  plaintiff]  had  attained  the  age  of  consent,  to  wit : 
the  age  of years. 

Form  No.  1143. 

Affidavit  to  Move  for  Reference  in  Partition  Suit,  where  a  De- 
fendant has  made  Default,  or  a  Party  is  an  Infant,  etc 
(Code  Civ.  Pro.  §  1545.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  ajfiant\  That  this  action  has  been  brought  to  ob- 
tain a  partition  or  sale,  and  division  of  the  proceeds  of  the  real 
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property  described  in  the  complaint,  among  the  owners  thereof, 
according  to  their  respective  interests  therein.  That  the  sum- 
mons [with  a  copy  of  the  complaint]  in  said  action  was  served 
upon  the  defendant,  F.  B.,  more  than  twenty  days  since,  as  ap- 
pears by  the  affidavit  of  M.  C,  which  is  hereto  annexed ;  and 
that  said  defendant  has  not  appeared  therein  [or  answered  said 
complaint].  That  the  defendant,  C.  D.,  is  an  infant  under  [or 
upwards  of]  fourteen  years  of  age,  for  whom  M.  IS",  has  been 
appointed  guardian  ad  Utem,  and  that  said  guardian  has  ap- 
peared in  said  action  [by  E.  F.,  as  his  attorney],  and  put  in 
the  usual  general  answer  in  behalf  of  said  infant.     That  the 

owners  of  the  one part  of  said  property  are  unknown 

to  the  plaintifif.  That  the  defendant,  J.  T.,  is  an  absentee. 
[That  the  plaintiff  and  the  defendant,  N.  B.,  desire,  as  depo- 
nent is  informed  by  them,  to  enjoy  their  shares  in  common 
with  each  other.] 


Form  No.  1144. 

Notice  to  Parties  who  have  Appeared  of  DIotion  for  Order  of 

Beference. 
(Code  Civ.  Pro.  §1545.) 

Take  notice,  that  upon  the  summons  and  complaint  in  this 
action,  with  proof  of  due  service  thereof  [or  of  said  summons] 
upon  the  defendants,  and  upon  the  affidavit,  with  a  copy  of 
which  you  are  herewith  served,  and  upon  all  the  papers  and 
proceedings  in  this  action,  a  motion  will  be  made  at,  etc.,  on, 
etc.,  for  an  order  appointing  a  referee  to  ascertain  the  rights, 
shares  and  interests  of  the  several  parties  in  the  property 
sought  to  be  partitioned  in  this  action,  and  an  abstract  of  the 
conveyances  by  which  the  same  are  held,  and  to  take  proof  of 
the  plaintiff's  title  and  interest  in  said  premises  and  of  the 
several  matters  set  forth  in  the  complaint,  and  to  report 
whether  said  property,  or  any  part  thereof,  is  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  without  great 
prejudice  to  the  owners  [and  for  costs  of  this  motion],  and  for 
such  other  and  further  relief  as  may  be  proper. 


Form  No.  1145. 

Affidavit  on  Motion  for  Reference  on  Claim  to  Surplus  Moneys- 
(Code  Civ.  Pro.  §  1633;  Gen.  Kules  of  Prac.  No.  64.) 

^_  3    of ,  being  duly  sworn,  says,  that  he  is  [de- 

sorde  affianf]  :  That  this  action  was  brought  for  the  foreclosure 
of  a  mortgage  upon  certain  premises  therein  described,  situ- 
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ated  in  the  county  of .     That  on  the day  of 

,  19 — ,  a  final  judgment  was  entered  therein  in  the 


county  clerk's  oifice  for  the  foreclosure  of  said  mort- 
gage and  the  sale  of  said  premises,  and  that  said  premises 
were  sold  pursuant  to  said  judgment  by  A.  B.,  referee  [or 

by  the  sheriff  of  county],  on  the day  of 

,  19 — .     That  the  report  of  sale  of  said  referee  [or 

sheriff],  dated ,  19 — ,  has  been  duly  filed,  with  the 

clerk  of county,  by  which  it  appears  that  after  pay- 
ing the  amounts  directed  by  said  judgment  to  be  paid  out  of 

the  proceeds  of  said  sale  there  remained  a  surplus  of 

dollars,  which  amount  has  been  paid  by  said  referee  [or  sheriff] 

into  court  and  deposited  with  the  treasurer  of county 

[or  the  chamberlain  of  the  city  of  New  York]  for  the  use  of 
the  persons  entitled  thereto  [or  state  other  disposition  thereof]. 

That  this  deponent  is  entitled  to  the  said  surplus  moneys, 
or  some  part  thereof,  and  that  the  nature  and  extent  of  his 
claim  thereupon  are  set  forth  in  the  notice  hereinafter  men- 
tioned, a  copy  of  which  is  hereto  annexed. 

That  by  the  official  searches  for  conveyances  and  incum- 
brances, made  in  this  action  and  filed  with  the  judgment 
roll  therein,  the  following  unsatisfied  liens  upon  said  surplus 
moneys  appear,  to  wit  [state  sarne],  and  that  no  other  unsat- 
isfied liens  thereupon  are  known  to  this  deponent  to  exist. 

That  a  notice  of  deponent's  claim  to  such  surplus  moneys 

has  been  filed  by  him,  with  the  clerk  of county,  a 

copy  of  which  notice  is  hereto  annexed,  marked  Schedule  A. 


AeT.  III.   OEDEE,  EEPOET  AND  PEOCEDUEE. 

FOBMS. 
NO-  PAGE. 

1146.  Order  appointing  referee  pursuant  to  stipulation 1935. 

1147.  Order  of  reference  where  examination  of  long  account  is  in- 

volved   1935. 

1148.  Requests  to  court  or  referee  to  find  upon  facts  and  law 1936. 

1149.  Stipulation  that  stenographer's  fees  be  taxed  as  a  disburse- 

ment    1936. 

1150.  Oath  of  referee 1937. 

1151.  Waiver  of  referee's  oath 1937. 

1152.  Referee's  report  on  trial  of  issues  of  fact 1937. 

1153.  Report  of  referee  on  trial  of  demurrer 1938. 

1154.  Keport  of  referee  in  action  to  annul  marriage 1938. 
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1155.  Order  referring  matter  in  controversy,  made  on  filing' agree- 

ment and  approval 1939. 

1156.  Referee's  report  pursuant  to  preceding  order 1939. 

1J57.     Order  of  reference  in  action  for  foreclosure  of  mortgage 1940. 

1158.  Referee's  report  of  amount  due,  etc.,  in  action  for  foreclosure 

of  mortgage ^ 1940. 

1159.  Order  of  reference  in  action  to  annul  marriage 1942. 

1160.  Order  of  reference  in  action  to  dissolve  marriage  on  ground 

of  physical  incapacity 1942. 

1161.  Order  of  reference  in  divorce  action. . . . , 1943. 

1162.  Referee's  report  in  divorce  action 1944. 

1163.  Referee's  report  in  action  for  a  separation 1945. 

1164.  Order  of  reference  on  default  in  action  for  a  separation 1946. 

1165.  Referee's  report  as  to  title,  etc.. 1946. 

1166.  Order  of  reference  as  to  claims  on  surplus  moneys 1948. 

1167.  Summons  of  referee  upon  claims  to  surplus  moneys 1948. 

1168.  Certificate  of  clerk  as  to  who  have  appeared  and  filed  claims 

against  surplus 1949. 

1169.  Claim  of  creditor,  before  referee,  to  surplus  moneys 1949. 

1170.  Referee's  report  as  to  surplus  moneys 1950. 

1171.  Notice  of  motion  for  payment  of  surplus  moneys  to  claimant  1951. 

1172.  Referee's  report  of  sale  in  partition  suit 1951. 

1173.  Order  of  reference  where  defendant  has  made  default,  or  is  an 

infant,  etc 1952. 

1174.  Notice  of  motion  for  confirmation  of  report  of  referee,  etc., 

in  action  for  divorce,  where  wife  is  plaintiH 1953. 

1.  The  order.^ — Code  provisions  regarding  the  order  are 
found  in  §§  1011,  1013. 

A  clerFs  entry  of  an  order  in  the  minutes  of  the  court 
where  the  order  of  reference  is  made  on  consent  of  both  par- 
ties is  a  sufficient  compliance  with  Code  Civ.  Pro.  %  767,  re- 
quiring an  order  of  the  court  to  be  in  writing.  Oerity  v. 
Seeger  <&  Guernsey  Co.,  163  N.  T.  119. 

An  interlocutory  decree  direcUng  an  accounting  before  a  ref- 
eree should  determine  the  issues.     N.   Y.  Banh  Note  Co.  v. 

1 A  party  proceeding  under  an  order  of  reference  after  objecting  to  the 
form  of  the  order  under  which  the  referee  was  appointed  cannot,  on 
appeal  from  a  final  judgment,  object  to  the  form  of  the  order.  Blwci  v. 
Mayer,  No.  1,  113  App.  Div.  242  ;  99  Supp.  22.  Ad  order  for  a  reference 
to  determine  the  amount  of  an  attorney's  compensation  upon  a  substitu- 
tion is  one  to  take  testimony  and  report,  in  aid  of  the  conscience  of  the 
court.     Front  v.  Reinach,  40  Misc.  412  ;  81  Supp.  246. 
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Hamilton  Eng.  Co,,  56  App.  Div.  488  ;  67  Supp.  82Y ;  reversed 
as  to  other  points,  180  E".  Y.  280. 

2.  Time  given  referee. — A  parol  stipulation  at  the  close 
of  a  case  that  the  referee  may  have  all  the  time  he  requires  is 
binding.  SprouU  v.  Star  Co.,  45  App.  Div.  575  ;  61  Supp.  404. 
If  the  referee  makes  his  report  prior  to  the  time  for  jSling  a 
brief,  it  should  be  sent  back  to  him  for  further  consideration. 
Mercantile  Nat.  Bank  v.  Sire,  100  App.  Div.  491 ;  91  Supp. 
419.  To  entitle  the  referee  to  collect  his  fees  from  either 
party,  he  must  within  sixty  days  after  the  matter  is  finally 
submitted  to  him,  file  his  report  with  the  clerk,  or  deliver  to 
the  attorney  for  one  of  the  parties.  Morrow  v.  MoMahon,  71 
App.  Div.  171 ;  75  Supp.  534.  Delay  of  six  months  by  ref- 
eree in  filing  his  report  was  held  sufficient  to  justify  termin- 
ating the  reference,  although  both  counsel  had  one  month 
previously  written  a  letter  to  the  referee  in  which  they  ex- 
pressed a  hope  of  a  decision  in  the  near  future.  Gill  v.  Clark, 
31  Misc.  337  ;  65  Supp.  406  ;  aff'd,  without  opinion,  54  App. 
Div.  617 ;  66  Supp.  1132. 

3.  Report.' — Code  provisions  regarding  the  report  will  be 
found  in  §§  66,  763,  765,  993,  994,  998,  1019,  1020,  1021,  1022, 
1237, 1338,  1904,  3343,  subd.  5. 

1  After  a  referee's  report  has  been  taken  up  and  filed  he  no  longer  has 
jurisdiction  for  deciding  any  issue  involved.  Shrady  v.  Van  Kirk,  77  App. 
Div.  261;  79  Supp.  79.  Having  delivered  his  report  he  has  no  power  to 
alter  it  substantially.  Union  Bag  and  Paper  Co.  v.  Allen  Bros.  Co.,  94 
App.  Div.  595;  88  Supp.  368.  An  objection  to  its  form  is  waived  by  fail- 
ure to  object  thereto  before  confirmation.  Matter  of  Schroeder,  No.  2, 
113  App.  Div.  221;  99  Supp.  174.  Where  the  report  is  defective  and  the 
time  has  expired  within  wliich  to  file  a  new  report  and  one  of  the  parties  has 
given  notice  of  the  termination  of  the  reference,  a  mistrial  has  resulted. 
Rowlands  v.  Y.  M.  C.  A.,  32  Misc.  421;  66  Supp.  577;  afE'd,  without  opin- 
ion, 54  App.  Div.  618;  66  Supp.  1143.  The  report  of  a  referee  to  take  and 
state  an  account  on  an  interlocutory  judgment  becomes  absolute  if  excep- 
tions thereto  are  not  filed  within  eight  days  after  service  of  notice  of  the 
filing.  Bailey  X.  Carter,  34  Misc.  270;  69  Supp.  616.  A  report  in  which 
it  is  stated  that  it  is  "  based  partly  on  the  referee's  knowledge  and  expe- 
rience and  partly  on  the  entire  record,"  will  be  reversed.     Radwayv. 
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Notice  of  filing  of  report} — Creditors  who  file  claims  with 
a  receiver,  but  who  did  not  appear  in  the  proceedings  under 
the  order  of  reference,  have  no  right  to  notice  of  the  filing  of 
the  report.  People  v.  American  L.  <&  T.  Go.,  87  App.  Div. 
139  ;  84  Supp.  114 ;  modified,  177  N.  Y.  231. 

4.  Confirmation  and  review.^ — The  findings  of  the  referee 
on  any  question  of  fact  will  ordinarily  be  sustained.  Nugent 
v.  Metr.  St.  R.  Co.,  46  App.  Div.  105 ;  61  Supp.  476.  The 
report  will  be  set  aside  if  there  is  even  an  appearance  of  re- 
lations between  the  referee  and  the  attorney  for  one  of  the 
parties  which  might  have  biassed  his  judgment  even  uncon- 
sciously.    Gronon  v.  Avery,  42  Misc.  1 ;  85   Supp.    539.     If 

Duffy,  79  App.  Div.  116;  80  Supp.  334.  If  it  fails  to  state  specifically  tlie 
facts  found  and  conclusions  of  law  as  required  by  Code  Civ.  Pro.  §  1022, 
as  am'd  by  L.  1903,  c.  85,  it  is  insufficient.  Lederer  v.  Lederer,  108  App. 
Div.  228;  95  Supp.  623.  It  should  dispose  of  separate  and  distinct  de- 
mands presented  in  a  counterclaim.  La  Grange  v.  Merritt,  88  App.  Div. 
279;  84  Supp.  1092;  Cable  Flax  Mills  v.  Early,  72  App.  Div.  213;  76  Supp. 
391.  A  motion  to  return  a  referee's  report  to  correct  it  by  stating  that 
the  judgment  be  entered  upon  the  merits,  is  not  properly  submitted 
merely  by  the  affidavit  of  the  attorney  to  effect  that  the  referee  told  the 
attorney  that  the  omission  of  the  wrords  "  on  tlie  merits"  was  an  inad- 
vertence, where  the  affidavit  of  the  referee  is  not  presented.  Deayan  v. 
King,  83  App.  Div.  428;  82  Supp.  422.  If  the  report  does  not  comply 
with  Code  Civ.  Fro.  §  1022,  either  party  may  at  the  expiration  of  60  days 
terminate  the  reference  under  §  1019.  Lederer  v.  Lederer,  108  App.  Div. 
228;  95  Supp.  623. 

1  Filing  a  referee's  report  in  less  than  thirty  days  after  the  death  of  an 
attorney  for  one  of  the  parties  is  an  irregularity  but  may  be  waived  by  a 
failure  to  raise  objection  before  entry  of  judgment.  Agricultural  Ins.  Co. 
V.  Barrow,  70  App.  Div.  413  ;  75  Supp.  128.  A  reference  under  Code  Civ. 
Pro.  §  2546,  ordered  by  the  surrogate  on  an  executor's  accounting,  may  be 
terminated  by  notice  upon  failure  of  the  referee  to  file  his  report  within 
sixty  days.     Matter  of  Santos,  31  Misc.  76  ;  64  Supp.  572. 

2  The  court  may,  in  a  proper  case,  refuse  to  confirm  a  referee's  report, 
in  which  case  neither  party  can  enter  judgment  as  there  must  be  a  new 
trial  •  the  order  of  reference  should  be  amended  so  as  to  appoint  a  new 
referee.  Bauer  v.  Bauer,  42  Misc.  557  ;  87  Supp.  607.  If  the  judge  who 
has  made  an  order  of  reference  to  take  testimony  is  retired  from  the 
bench  a  motion  to  confirm  the  referee's  report  may  be  made  at  a  Special 
Term  held  by  another  judge.     Sproull  v.  Star  Co.,  45  App.  Div.   575  ;  61 
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there  are  no  exceptions  to  conclusions  of  law  of  the  referee 
there  can  be  no  review  of  the  facts  on  which  they  were 
based.  Woloott  v.  Merchants'  O.  O.  Co.,  45  App.  Div.  379  ;  60 
Supp.  862. 

The  court  must  either  confirm  the  report  or  refuse  to  confi/rm 
it ;  it  cannot  order  a  judgment  other  than  that  directed  by 
the  referee.  Ooldner  v.  Goldner,  49  App.  Div.  395  ;  63  Supp. 
431 ;  Bauer  v.  Banker,  42  Misc.  557 ;  87  Supp.  607. 

5.  Settling  decree. — After  the  trial  in  an  equity  action  to 
hear  and  determine,  and  after  he  has  delivered  his  report,  the 
referee  has  no  power  to  settle  the  decree ;  that  duty  devolves 
upon  the  Special  Term.  Union  Bag  and  Pa/per  Co.  v.  Allen 
Bros.  Co.,  94  App.  Div.  595  ;  88  Supp.  368. 

6.  Costs.^ — Code  provisions  for  costs  on  a  reference  are 
found  in  §  3251.  Where  a  reference  is  terminated  under 
§  1019  neither  party  is  entitled  to  costs  nor  is  the  referee 
entitled  to  fees.    Matter  of  Santos,  31  Misc.  76 ;  64  Supp. 

572. 

Supp.  404  ;  Frost  v.  Reinach,  40  Misc  412  ;  81  Supp.  246.  A  reference  to 
determine  a  disputed  questiou  of  fact  on  a  motion  is  one  to  take  testi- 
mony and  report,  and  while  a  report  is  deemed  confirmed  under  B.  30, 
if  exceptions  are  not  filed  thereto,  the  confirmation  of  the  report  is  not 
deemed  a  determination  of  the  motion.  Rovnianek  v.  Eossalko,  61  App. 
Div.  486  ;  "70  Supp.  36.  Upon  a  reference  of  the  -whole  issue  to  hear  and 
determine,  judgment  may  be  entered  by  the  clerk  upon  filing  the  deci- 
sion or  report.  Code  Civ.  Pro.  §1228.  But  not  in  a  matrimonial  action. 
§  1229.  Nor  upoQ  default,  where  a  i-eference  is  ordered  to  compute  dam- 
ages under  §  121.5.  Proceedings  to  review  the  report  of  a  referee  ap- 
pointed to  assess  damnges  on  the  ]-emittitur  of  the  Court  of  Appeals 
should  be  under  R.  .30,  Gen.  Rules  of  Prac,  by  exceptions  to  the  report ; 
they  should  not  be  on  the  case  and  exceptions.  Bates  v.  Holbrook,  41 
Misc.  129  ;  83  Supp.  929.  A  surety  on  the  bond  of  an  assignee,  to  whom 
notice  of  the  proceedings  to  state  and  settle  an  assignee's  account  was 
sent,  may  file  exceijtions  to  the  report  of  the  referee  and  appeal  there- 
from although  such  surety  did  not  take  any  part  in  the  proceedings  be- 
fore the  referee.     Matter  of  Kautsky,  56  App.  Div.  440  ;  67  Supp.  882. 

1  A  referee  in  an  action  of  partition  has  no  power  over  the  subject  of 
costs.     Wells  V.  Vanderwerker,  45  App.  Div.  155 ;  60  Supp.  1089. 
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7.  Fees.' — The  provisions  of  the  Code  respecting  referees' 
fees  are  given  in  §§  807,  1019,  1024,  1612,  2546,  2566,  3296, 
3297.  If  before  a  reference  is  closed,  the  parties  settle  their 
difference,  each  party  is  liable  to  the  referee  for  his  fees  al- 
though no  report  was  made  or  filed  ;  in  such  a  case  the  recov- 
ery must  be  limited  to  the  actual  hearings  and  to  the  days 
when  adjournments  were  taken.  Keeler  v.  Bell,  48  Misc.  427 ; 
95  Supp.  841.  A  referee's  fees  to  sell  in  foreclosure  in  New 
York  County  are  governed  entirely  by  the  Consolidation  Act, 
§  1088.  Harrington  v.  Bayles,  40  Misc.  388 ;  82  Supp.  379. 
The  referee's  right  to  compensation  is  not  affected  by  the  re- 
versal of  the  judgment  entered  on  his  report.  Russell  v.  Lijth, 
&&  App.  Div.  290 ;  72  Supp.  615.  A  stipulation  that  be  shall 
not  be  confined  to  the  statutory  compensation  but  may  charge 
and  be  paid  a  reasonable  compensation  ^  for  the  services  per- 


1  Time. — The  referee  having  stated  that  he  occupied  twenty-seven  days 
in  considering  the  evidence  submitted  and  in  drawing  up  his  report,  the 
court  allowed  him  seven  days.  Blanck  v.  Spies,  31  Misc.  19;  62  Supp. 
1039.  A  refei'ee  can  only  recover  fees  for  the  time  necessarily  spent  in 
the  business  of  the  reference  and  the  defendant  may  show  that  a  portion 
of  the  time  charged  for  was  unnecessary.  Goldzier  v.  Eosebault,  84  Supp. 
240.  In  the  absence  of  a  stipulation  the  referee  is  only  entitled  to  ten 
dollars  a  day  notwithstanding  the  hearings  were  protracted  to  unusual 
hours.     Matter  of  Bieber,  36  Misc.  341 ;  73  Supp.  552. 

Stenographer'' s  fees,  if  there  is  no  stipulation,  will  not  become  a  part  of 
the  referee's  charges.  McUeynoldsy.  Manger,  84 Supp.  982;  (Bischoff,  J., 
K  Y.  Spl.  T.)  Lawrence  Bros.  v.  Heylman,  N.  T.  Law  J.,  Sept.  20,  1906; 
Varnum  v.  Wheeler,  9  Civ.  Pro.  R.  421.  It  is  misconduct  on  the  jJart  of 
the  referee  to  make  an  agreement  with  a  stenographer  for  a  share  of  the 
fees  to  be  paid  for  copies  of  the  testimony.  Dickinson  v.  Earle,  No.  1,  63 
App.  Div.  134;  71  Supp.  227. 

2  When  a  referee  requests  the  counsel  in  a  case  to  agtee  that  his  fees  be 
fixed  at  a  rate  exceeding  that  allowed  by  the  Code  and  one  of  the  counsel 
refuses  to  accede  to  that  request,  if  such  counsel  believes  that  by  his  action 
the  referee  has  become  prejudiced  against  him,  he  is  entitled  to  have  the 
case  tried  before  another  referee  even  though  the  referee  was  not  in  fact 
prejudiced  by 'the  refusal.  Smith  v.  Dunn,  94  App.  Div.  429;  88  Supp.  58. 
It  is  improper  and  unfair  for  counsel  for  a  party  who,  being  an  assignee, 
will  not  in  any  event  be  called  upon  individually  to  pay  fees  of  the  ref- 
eree to  propose  a  stipulation  increasing  the  referee's  fees  from  the  stat- 
utory amount.  Dickinson  v.  Earle,  No.  1,  63  App.  Div.  134;  71  Supp. 
227. 
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formed,  is  not  sufficient  to  entitle  him  to  a  greater  compensa- 
tion than  that  prescribed  in  Code  Gvo.  Pro.  %  3296.  N.  Y.  Mu- 
tual 8.  (&  L.  Assn.  V.  West  Chester  Fire  Ins.  Co.,  98  App.  Div. 
285  ;  90  Supp.  710.  A  stipulation  fixing  the  referee's  fees  at 
more  than  the  statutory  amount  is  not  binding  on  one  of  two 
defendants  who  is  in  default  on  the  reference  and  did  not  join 
in  the  stipulation.  (Bischoflf,  J.,  E".  Y.  Spl.  T.)  Lcuwrence 
Bros.  V.  Heylman,  IST.  T.  Law  J.,  Sept.  20,  1906. 

Remedy  for  nonpayment. — A  referee  to  hear,  try  and  deter- 
mine a  matter  may  decline  to  file  Ms  report  until  his  fees  are 
paid  and  run  the  risk  of  having  the  reference  terminated ;  or 
he  may  file  and  deliver  it  and  maintain  an  action  for  compensa- 
tion if  not  paid.  Russell  v.  Lyth,  Q&  App.  Div.  290  ;  72  Supp. 
615.  He  is  not  bound  to  part  with  his  report  until  payment 
of  his  legal  fees.  Sounier  v.  Barnum,  31  Misc.  357 ;  65  Supp, 
414. 

Interest  from  the  date  of  disbursement  cannot  be  allowed  on 
the  fees  of  the  referee.  Matter  of  MaoFarlane,  65  App.  Div. 
93 ;  72  Supp.  723 ;  aff'd  without  opinion,  169  N.  Y.  608. 

8.  Practice  in  connection  with  reference.' — As  to  amend- 
ments, a  referee  to  hear  and  determine  has  the  same  power  the 
court  had  before  the  trial  of  the  action.  Barnutn  v.  Williams, 
No.  1,  91  App.  Div.  464;  86  Supp.  821 ;  Perry  v.  Levenson, 
82  App.  Div.  94 ;  81  Supp.  586 ;  aff'd  without  opinion,  178 
E".  Y.  559.  Unless  it  changes  the  cause  of  action.  Perkins 
V.  Starrs,  114  App.  Div.  322 ;  99  Supp.  849.  And  has  legal 
discretion  to  open  a  case  and  receive  evidence  after  evidence 

1  If  a  new  trial  of  an  action  tried  by  a  referee  is  granted,  and  the  court 
appoints  another  referee,  the  order  appointing  such  new  referee  should 
not  provide  that  the  evidence  taken  before  the  former  referee  should  be 
received  by  the  new  one.     Griffin  v.  Miner,  54  Super.  Ct.  46. 

Where  an  objection  to  the  admission  of  evidence  is  ovefruled,  and  the 
evidence  is  received  subject  to  a  motion  to  strike  it  out,  unless  said  mo- 
tion is  made,  the  evidence  remains  in  the  case;  and  where  a  referee,  after 
the  close  of  the  case,  strikes  out  said  evidence  on  his  own  motion  the  re- 
port Should  be  set  aside.  Gottlieb  v.  Bole,  109  App.  Div.  583:  96  Supp. 
329. 
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has  been  closed.  De  Witt  v.  Monjo,  46  App.  Div.  533 ;  61 
Supp.  1046. 

On  accovMing. — The  referee  appointed  to  hear  and  deter- 
mine the  issues  in  an  action  for  an  accounting  need  not  enter 
an  interlocutory  judgment  before  taking  and  stating  the  ac- 
count.    Yowng  v.  Valentine,  1Y7  N.  T.  347. 

9.  Settling  case  on  appeal. — A  referee  must  settle  a  case  on 
appeal  tried  before  him.     Code  Giv.  Pro.  §  997. 

10.  Referee  may  punish  for  contempt,  etc. — Upon  the  trial 
■  of  an  issue  of  fact,  the  referee  has  the  same  power  to  punish 

for  contempt,  issue  attachments  for  witnesses,  amend  the  sum- 
mons and  pleadings,  etc.,  as  the  court  has  upon  a  like  trial. 
§  1018.  He  may  punish  summarily  for  an  offense  committed 
in  his  immediate  view  and  presence.  §  2267.  And  for  this 
purpose  a  warrant  may  be  issued  or  an  order  to  show  cause 
returnable  before  a  referee  or  the  court.,  §  2272. 


Form  No.  1146. 

Order  Appointing  Referee  Pursuant  to  Stipulation. 
(Code  Civ.  Pro.  §1011.) 
Upon  filing  the  stipulation  of  the  respective  parties,  dated 


19 — ,  consenting  thereto ; 


It  is  hereby  ordered,  that  the  whole  issue  in  the  above- 
entitled  action  [or  that  the  following  issues  in  the  above-en- 
titled action,  viz.  {stating  them)],  be  and  the  same  is  [or  are] 

hereby  referred  to  E.  E.,  of ,  to  hear  and  determine 

the  same.  . 


Form  No.  1147. 

Order  of  Reference  where  Examination  of  Long  Account  is 
Involved. 

(Code  Civ.  Pro.  §1013.) 

Upon   reading  and  filing  the  afiidavit   of   A.   B.,   dated 
19 — ,  showing  that  the  trial  of  this  action  will  re- 


quire the  examination  of  a  long  account  on  the  part  of  the 
[plaintiff],  and  will  not  require  the  decision  of  difficult  ques- 
tions of  law ;  and  on  reading  the  affidavit  of  0.  D.,  dated 
J  19 — ,  and  on  motion  of  M.  N.,  of  counsel  for  the 
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[plaintiff]  ;  and  after  hearing  P.  E.,  of  counsel  for  the  defend- 
ant :  it  is  hereby 

Oederkd,  That  the  issues  in  this  action  be  and  they  are 
hereby  referred  to  F.  P.,  of ,  to  hear,  try  and  de- 
termine the  same. 

[Or  (in  an  action  triable  by  the  court  without  a  jury), 
Ordered,  that  the  whole  issue,  or  that  the  following  issues,  in 
the  above  action,  viz.  {stating  them),  be  and  they  are  hereby 

referred  to  F.  R.,  of ,  to  hear  and  decide  the  same ; 

or  that  it  be  referred  to  F.  K.,  of ,  to  report  the  find- 
ing of  said  referee,  upon  the  following  questions  of  fact  in- 
volved in  the  issue  in  said  action,  to  wit :  {stating  them).'] 


Form  No.  1148. 

Requests  to  Court  or  Referee  to  find  upon  Facts  and  Law. 
(Code  Civ.  Pro.  §1023.) 

The  defendant  [cir  plaintiff]  hereby,  pursuant  to  section 
1023  of  the  Code  of  Civil  Procedure,  submits  to  the  court  [or 
referee]  the  following  statement  of  the  facts,  which  he  deems 
established  by  the  evidence  and  of  the  rulings  upon  questions 
of  law,  which  he  desires  the  court  [or  referee]  to  make  : 

Propositions  of  fact : 

First.  That,  etc. 

Second.  That,  etc. 

Propositions  of  law : 

First.  That,  etc. 

Second.  That,  etc. 


Form  No.  1149. 

Stipulation  that  Stenographer's  Fees  be  Taxed  as  a  Disbursement. 
To  be  Entered  in  the  Minutes,  i 

(Code  Civ.  Pro.  §  3296. ) 

It  is  stipulated  between  the  parties  hereto  that  the  testimony 
on  this  reference  shall  be  taken  by  a  stenographer  and  tran- 
scribed (and  thereafter  signed  by  'the  witnesses)  and  that  the 
fees  of  said  stenographer  for  taking  such  testimony  shall  be  a- 
disbursement  upon  this  reference  which  shall  be  taxed  as  a 
part  of  the  disbursements  therein  by  the  prevailing  party  {or  by 
the  party  paying  for  the  same,  should  he  become  entitled  to 

1  See  Lawrence  Bros.  v.  Heylman,  N.  Y.  Law  J.,  Sept.  20,  1906  (Bis- 
choff,  J.,  N.  Y.  Spl.  T.);  to  the  effect  that  stenographer's  fee's  cannot  be 
taxed  on  a  reference  without  a  stipulation  that  they  may  be.  See  also 
Varnum  v.  Wheeler,  9  Civ.  Pro.  E.  421. 
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tax  the  costs  of  this  reference  against  the  other  party)  (and 
that  said  stenographer  shall  receive  compensation  for  his  ser- 
vices, in  taking  said  testimony  and  transcribing  the  same,  at 

the  rate  of cents  per  folio  for  the  original,  and  at  the 

rate  of  cents  per  folio  for  each  additional  copy). 


FormlSro.  1150. 

Oath  of  Referee. 
(Code  Civ.  Pro.  §  1016.) 

I.,  F.  P.,  of ,  the  referee  appointed  by  order  of  the 

court  in  the  above-entitled  action,  do  solemnly  swear  that  I 
will  fairly  and  faithfully  try  the  issues  [or  determine  the  ques- 
tions referred  to  me]  in  the  above-entitled  action,  and  will 
make  a  just  and  true  report,  according  to  the  best  of  my  un- 
derstandins:. 


Form  No.  1151. 

Waiver  of  Referee's  Oath. 
(Code  Civ.  Pro.  §1016.) 

It  is  hereby  stipulated  that  the  referee's  oath,  in  this  action, 
is  waived  by  the  parties,  pursuant  to  section  1016  of  the  Code 
of  Civil  Procedure. 


Form  No.  1153. 

Referee's  Report  on  Trial  of  Issues  of  Fact. 
(Code  Civ.  Pro.  §§  1019,  1022.x) 

I,  I.  J.,  referee,  duly  appointed  by  the  court  in  the  above- 
entitled  action  to  hear,  try  and  decide  the  whole  issue  therein 
[or  other  purpose  of  reference  may  he  stated],  do  respectfully  re- 
port : 

That  having  been  attended  by  the  parties  and  their  counsel, 
and  having  heard  the  proofs  and  allegatioJis  of  the  respective 
parties,  I  do  find  and  decide  as  follows : 

I  find  as  matters  of  fact : 

First.  That  [insert  finding]. 

Second.  That  [insert  finding]. 

And  I  find  as  conclusions  of  law,  as  follows : 

First.  That  [insert  finding^. 

Second.  That  [insert  finding]. 

Third.  That  there  is  now  due  from  the  defendant  to  the 


1  By  L.  1903,  c.  85,  §  1022  was  amended  so  as  to  provide  that  the  decision 
or  report  must  state  separately  the  facts  found  and  the  conclusions  of  law. 
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flaintiff  the  sum  of dollars  and cents ;  and 
direct  judgment  to  be  entered  accordingly  [with  costs  to  be 
taxed,  whicn  are  hereby  awarded  to  the  plaintiff]  [or  that  the 
defendant  is  entitled  to  judgment  dismissing  the  complaint  in 
this  action  (with  costs  to  be  taxed,  which  are  hereby  awarded 
to  the  defendant)],  and  I  direct  judgment  to  be  entered  ac- 
cordingly. 


Form  ]Vo.  1153. 

Beport  of  Heferee  on  Trial  of  Demurrer. 

(Code  Civ.  Pro.  §  1021.) 

I,  I.  J.,  to  whom  the  issue  of  law  arising  upon  the  demurrer 
to  the  [complaint]  in  the  above-entitled  action  was  referred  to 
hear  and  decide  the  same,  do  report  as  follows  : 

That  having  been  attended  by  the  counsel  for  the  respective 
parties,  and  having  heard  their  respective  arguments,  I  find  as 
matter  of  law : 

That  the  plaintiff  [or  defendant]  is  entitled  to  judgment  upon 
the  said  demurrer  herein,  overruling  [or  sustaining]  the  same, 
with  costs,  and  1  direct  interlocutory  judgment  to  be  entered 
accordingly  with  leave  to  the  defendant  [or  plaintiff]  to  plead 

anew  [or  to  amend  his  answer],  within  ■ days  after 

service  of  a  copy  of  this  order  and  of  said  interlocutory  judg- 
ment, upon  payment  of  costs ;  and  in  case  the  defendant  [or 
plaintiff]  fails  to  comply  with  any  of  the  directions  hereby 
given,  or  terms  hereby  imposed,  I  direct  that  final  judgment 
be  entered  in  said  action  for  the  relief  demanded  in  the  com- 
plaint [or  other  reUef  {stating  it)\,  with  costs. 


Form  No.  1154. 

Report  of  Referee  in  Action  to  Annul  Marriage. 

(Code  Civ.  Pro.  §1753;  Gen.  Rules  of  Prac.No.74.) 
In  pursuance  of  an  order  of  this  court,  made  and  entered  in 

the  above-entitled  action  on  the day  of 

19 — ,  by  which  it  was  referred  to  me  [*]  to  take  proof  of  the 
facts  alleged  in  the  complaint  in  this  action,  and  to  take  the 
examination  of  the  plaintiff  specially  as  to  the  fact  that  [as 
staUd  in  order\  and  to  report  thereon  with  the  proofs  taken 
by  me,  I,  the  said  referee,  do  hereby  report : 

That  I  have  taken  proofs  and  examinations  in  this  action, 
on  the  part  of  the  plaintiff,  as  required  by  said  order,  which 
proofs  and  examinations  are  annexed  to  this  my  report,  and 
form  part  thereof. 
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And  I  further  report  that,  in  my  opinion,  the  facts  alleged 
in  the  complaint  are  true,  and  have  been  fully  proved  and  es- 
tablished before  me. 

.That  the  said  A.  B.  was  under  the  age  of  legal  consent  at 
the  time  of  the  marriage  alleged  in  the  complaint  which  I 
find  took  place  on  the day  of ,  19 — ,  as  al- 
leged in  said  complaint  [or  that  the  said  A.  B.  was  a  lunatic 
at  the  time,  etc. ;  or  otherwise,  as  the  case  may  5e]. 


Form  No.  1155. 

Order  Referring  Claim  Against  Estate  of  Deceased  Person, 

(Oode  Civ.  Pro.  §  2718.) 

On  filing  the  agreement  of  A.  B.  and  C.  F.  [executor  of  the 

will  of]  C.  D.,  late  of  the  [city]  of ^  in  the  county  of 

,  deceased,  made  pursuant  to  statute,  and  dated 

-,  19^,  by  which  it  was  agreed  to  refer  the  claim  in  con- 


troversy therein  mentioned,  made  against  said  estate  by  said 
A.  B.,  to  the  referee  [or,  referees]  hereinafter  mentioned,  and 

the  approval  by  the  surrogate  of  the  county  of  ,  of 

said  referee  [or,  referees],  dated ,  having  been  filed 

with. said  agreement : 

It  is  hereby  ordered,  on  motion  of  I.  L.,  counsel  for  said 
0.  F.  [executor],  as  aforesaid,  that  the  said  matter  in  contro- 
versy be  referred,  pursuant  to  the  statute  aforesaid,  to  E.  F., 

of [counselor  at  law]  [and  M.  G.  and  I.  P.,  of  (the 

same  place)  (merchants), disinterested  persons  {or,  a 

disinterested  person)]  as  referee  [or,  referees],  to  hear  and  de- 
termine upon  the  same  with  all  convenient  speed. 


Form  No.  1156. 

Referee's  Report  Pursuant  to  Order,  Form  No.  1155. 

(Code  Civ.  Pro.  §  2718.) 

I,  E.  F.  [or,  we,  E.  F.,  M.  G.  and  I.  P.],  referee  [or,  referees], 
duly  appointed  in  the  above-entitled  proceeding  by  an  order 

of  thi^  court,  dated ■,  19 — ,  to  hear  and  determine 

upon  the  matter  in  controversy,  mentioned  and  referred  to  in 
said  order,  do  respectfully  report : 

That  having  been  attended  by  the  parties  and  their  counsel, 
and  having  [taken  the  oath,  as  "referee,  required  by  law,  and] 
heard  the  proofs  and  allegations  of  the  respective  parties  [I] 
do  find  and  decide  as  follows  : 

[I]  find  as  matters  of  fact : 

First.  That  [insert  findwig]. 
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Second.  That  [insert  Jimding]. 

And  [I]  find  as  conclusions  of  law,  as  foUows : 

First.   ilhsX  [insert finding]. 

Second.    That  [insert  finding]. 

Third.  That  there  is  now  due  from  the  said  C.  F.,  as  [exec- 
utor of  the  will  of]  C.  D.,  late  of  the  [city]  of ,  de- 
ceased, to  A.  B.,  the  sum  of • dollars  and 

cents  [or,  that  the  said  A.  B.  is  entitled  to  judgment  herein]. 

[And  1  further  report  that  I  have  annexed  hereto  the  proofs 
taken  by  me  upon  such  reference,  which  are  marked  Schedule 
A,  and  which  form  part  of  this  my  report.] 

All  of  which  is  respectfully  submitted. 


Form  No.  1157. 

Order  of  Reference  in  Action  for  Foreclosure  of  Mortgage. 

(Gen.  Rules  of  Prac.  No.  60.) 

The  summons  in  this  action  having  been  served  on  the 
defendants,  C.  D.  and  J].  F,  and  I.  J".,  personally  [and  on  the 
defendant,  G.  H.,  by  publication  thereof,  pursuant  to  the  order 
of  the  court],  and  the  defendant,  C.  D.,  having  failed  to  answer 
within  the  time  allowed  for  that  purpose,  and  the  defendant, 
E.  F.,  having  answered  the  complaint,  by  which  answer  tlie 
rights  of  the  plaintiff  are  admitted,  and  the  infant  defendant, 
I.  J.,  having  appeared  by  his  guardian  ad  litem,  M.  IST.,  and 
interposed  the  usual  general  answer,  submitting  the  rights  of 
said  infant  to  the  protection  of  the  court : 

It  is  hereby  ordered,  that  it  be  refered  to  K.  L.,  as  referee, 
to  compute  the  amount  due  to  the  plaintiff  [and  to  such  of  the 
defendants  as  are  prior  incumbrancers  of  the  mortgaged 
premises  (and  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels)],  [f] 

And  it  is  further  ordered,  that  said  referee  take  proof  of  the 
facts  and  circumstances  stated  in  the  complaint,  and  that  said 
referee  examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any 
payments  which  have  been  made. 


Form  No.  1158. 

Referee's  Report  of  Amount  Due,  etc,  in  Action  for  Foreclosure 

of  Mortgage, 

(Gen.  Rules  of  Prao.  No.  60.) 
In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action  on  the day  of . 19 at  a 

[Special]  Term  of  the Court,  held  at  - L,  by 
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which  it  was  referred  to  the  undersigned  referee  to  ascertain 
and  compute  the  amount  due  to  the  plaiQti£f  upon  and  by 
virtue  of  the  bond  and  mortgage  mentioned  and  set  forth  in 
the  plaintiff's  complaint  in  this  action  [and  to  such  of  the  de- 
fendants as  are  prior  incumbrancers  of  the  mortgaged  premises] 
[and  to  examine  and  report  whether  the  mortgaged  premises 
can  be  sold  in  parcels]  [and  to  take  proof  of  the  facts  and  cir- 
cumstances stated  in  the  complaint,  and  to  examine  the  plain- 
tiff, or  his  agent,  on  oath,  as  to  any  payments  which  have  been 
made]  : 

I,  M.  N.,  the  referee  in  the  said  order  named,  do  report 
that  I  have  computed  and  ascertained  the  amount  due  to  the 
plaintiff  upon  and  by  virtue  of  the  said  bond  and  mortgage, 
and  that  I  find,  and  accordingly  report,  that  there  is  due  to 
the  plaintiff  for  principal  and  interest  on  the  said  bond  and 

mortgage,  at  the  date  of  this,  my  report,  the  sum  of 

dollars  [and  that  there  is  due  to  the  defendant,  E.  F.,  the  sum 

of dollars  at  the  date  of  this,  my  report,  upon  the 

(mortgage)  to  him  set  forth  in  the  complaint]. 

[And  that  I  have  taken  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  find  the  same  to  be  as  stated  in 
said  complaint,  and  that  I  have  taken  the  examination  of  the 
plaintiff  (or  of  the  plaintiff's  agent),  on  oath,  as  to  any  pay- 
ments which  have  been  made  upon  the  said  bond  and  mort- 
gage.] 

[And  I  have  examined  as  to  whether  the  said  mortgaged 
premises  can  be  sold  in  parcels,  and  report  that  they  cannot  be 
so  sold  for  the  reason  that  they  consist  of  one  piece  of  property, 
which  cannot  be  subdivided  without  greatly  impairing  its  value 
(or  state  other  reasons)  [or  that  they  can  be  sold  in  (two)  sepa- 
rate parcels,  as  they  consist  of  (two)  distinct  pieces  of  property 
in  no  way  connected  with  each  other  (or  state  other  reasons  ).] 

Schedule  A,  hereunto  annexed,  shows  a  statement  of  the 
amounts  due  for  principal  and  interest  respectively,  the  period 
of  computation  of  interest  and  its  rate. 

Dated ,  19—. 

M.  N.,  Beferee. 
•  Schedule  A. 

One  bond  dated  the day  of ,  19 — ,  in  the 

penal  sum  of dollars,  conditioned  to  pay 

dollars,  as  follows,  which  is  accompanied  by  a  mortgage  of 
the  same  date. 

Principal   sum   due , dollars. 

Interest  thereon  from  the  day  of ,  19^, 
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being year,  — months  and days,  at 

per  centum  per  annum,  is dollars. 

Amount  due  plaintiff  this day  of ,  19 — , 

dollars. 

M.  N.,  Referee. 


Form  No.  1159. 

Order  of  Reference  in  Action  to  Annul  Marriage. 
(Code  Civ.  Pro.  §  1753;  Gen.  Kules  of  Prac.  No.  Y4.) 

On  reading  and  filing  affidavit  showing  [recite  hriefiy  contents 
of  affidavit,  under  Bute  Y4],  and  it  appearing  that  the  sum- 
mons herein  was  served  upon  the  defendant  more  than  twenty 
days  since,  and  that  the  defendant  has  not  appeared  [or  has 
not  answered  the  complaint  herein] : 

It  is  hereby  ordered,  that  it  be  referred  to  I.  J.,  of , 

as  referee  [*]  to  take  proof  of  the  facts  alleged  in  the  com- 
plaint in  this  action,  and  to  take  the  examination  of  the  plain- 
tiff specially  as  to  the  fact  that  the  parties  have  not  freely  co- 
habited for  any  time  as  husband  and  wife  after  the  plaintiff 
had  attained  the  age  of  consent  [or  as  to  the  other  facts  on 
which  his  examination  is  req^dred  hy  Rule  71i.  in  the  different 
cases\,  and  that  be  report  thereon  to  this  court  and  file  the 
proofs  taken  by  him  with  his  report. 


Form  No.  1160. 

Order  of  Reference  in  Action  to  Dissolve  Marriage  on  Ground  of 
Physical  Incapacity. 

(Code  Civ.  Pro.  §  1743,  subd.  5.) 

As  in  Form  No.  1159  [*],  and  thence  as  follows:  To  take 
proof  of  the  material  facts  charged  in  the  complaint  in  this  ac- 
tion, and  to  report  such  proof  to  the  court,  with  his  opinion 
thereon. 

And  it  is  further  ordered,  that  the  said  referee  inquire  and 
report  whether  the  defendant,  at  the  time  of  the  marriage 
■with  plaintiff,  alleged  in.  the  complaint,  was  physically  inca- 
pable of  entering  into  the  marriage  state,  and  whether  the  said 
incapacity  still  continues  and  is  incurable. 

That  the  said  defendant  be  examined  upon  oath  upon  such 
reference  as  to  the  several  matters  alleged  in  said  complaint, 
and  that  the  defendant  submit  herself  to  such  surgical  examina- 
tion and  to  such  examination  by  matrons  as  the  said  referee 
may  think  proper  to  direct,  for  the  purpose  of  ascertaining 
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the  fact  of  her  alleged  incapacity  ;  but  that  no  person  shall  be 
pfesent  at  any  such  examination,  except  the  surgeons  and  ma- 
trons who  may  be  selected  by  the  referee  for  that  purpose, 
unless  with  her  consent,  and  that  in  the  selection  of  surgeons 
and  matrons  for  that  purpose  the  said  referee  have  a  due  re- 
gard to  the  feelings  and  wishes  of  the  said  defendant. 

And  it  is  further  ordered,  that  no  person  shall  be  permitted 
to  be  present  before  the  referee,  on  the  said  reference,  except 
the  parties  to  this  suit  and  their  counsel  and  witnesses,  and 
such  of  the  friends  of  either  of  the  parties  as  they,  or  either  of 
them,  may  request  to  attend  upon  such  reference. 

And  it  is  further  ordered,  that  the  said  master  do  return 
the  proofs  taken  before  him,  in  a  schedule  to  his  report. 

[And  that  the  plaintiflf,  under  the  directions  of  the  referee, 
furnish  the  necessary  funds  to  pay  the  expenses  of  the  surgical 
examination  of  the  defendant,  if  a  sufficient  and  satisfactory 
examination  has  not  already  been  made.] 


Form  No.  1161. 

Order  of  Reference  in  Divorce  Action. 
(Code  Civ.  Pro.  §1757;  Gen.  Rules  of  Prac.  No.  73.) 

The  summons,  with  a  copy  of  the  complaint  in  this  action, 
having  been  personally  served  upon  the  defendant,  more  than 
twenty  days  since,  and  the  defendant  having  made  default  in 
appearing  [or  in  pleading]  [or  not  having  by  (his)  answer  put 
in  issue  the  allegations  of  adultery  made  by  the  complaint] 
{and  if  a  co-respondent  has  appeared  insert  appropriate  state- 
ments in  accordance  with  §  1757,  as  a/in'd  hy  L.  1899,  c.  661) 
and  on  reading  [name  opposing  papers],  and  on  motion  of  R.  G. 
for  the  plaintiif,  after  hearing  P.  F.  for  the  defendant  [or  due 
notice  of  this  motion  having  been  given  to  the  defendant's  at- 
torney and  no  one  appearing  to  oppose  ]  : 

It  is  hereby  ordered,  that  it  be  referred  to  G.  H.,  of -, 

to  take  proof  of  all  the  material  facts  alleged  in  the  said  com- 
plaint [and  upon  the  question  of  the  legitimacy  of  M.  B.,  one 
of  the  children  mentioned  in  the  complaint],  and  to  report 
such  proof  to  the  court,  with  his  opinion  thereon ;  and  that 
the  plaintiff  be  examined,  on  oath,  upon  such  reference  as  to 
whether  the  adultery  charged  was  committed  without  the 
consent,  connivance,  privity  or  procurement  of  the  plaintiff ; 
and  as  to  whether  five  years  have  not  elapsed  since  the  dis- 
covery of  the  fact  that  such  adultery  was  committed  ;  and  as 
to  whether  the  plaintiff  has  not  voluntarily  cohabited  with 
the  defendant  since  such  discovery,  and  if  it  shall  appear  that 
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at  the  time  of  the  offense  charged  the  defendant  was  living  in 
adulterous  intercourse  with  the  person  with  whona  the  offense 
is  alleged  to  have  been  committed,  that  plaintiff  be  further 
examined,  on  oath,  as  to  whether  five  years  have  not  elapsed 
since  the  commencement  of  such  adulterous  intercourse  was 
discovered  by  the  plaintiff;  and  that  he  also  inquire  and  report 
whether  there  is  any  judgment  or  decree  in  any  court  of  the 
State  of  competent  jurisdiction  against  the  plaintiff  in  favor  of 
the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

And  that  proof  be  taken  by  said  referee  upon  the  question 
of  the  legitimacy  of  M.  B. 

[And  it  is  further  ordered,  that  said  referee  inquire  into  the 
situation  and  value  of  the  real  property  of  the  defendant,  and 
as  to  what  would  be  a  reasonable  and  proper  sum  to  be  allowed 
to  the  plaintiff  for  alimony  and  for  her  support  and  mainte- 
nance during  her  life,  and  for  the  support  and  maintenance  and 
education  of  her  children  {naming  them)  until  they  shall  have 
arrived  at  the  age  of  twenty-one  years  respectively.] 

[And  that  said  referee  inquire  and  report  in  regard  to  the 
ages  and  circumstances  of  said  children,  and  as  to  who  would 
be  the  proper  person  to  take  the  care  and  custody  of  such 
children,  with  such  other  facts  in  regard  thereto  as  the  parties 
claiming  the  custody  of  said  children  shall  bring  before  said 
referee  and  as  to  him  shall  seem  pertinent  and  proper.] 

Form  No.  1163. 

Referee's  Report  in  Divorce  Action. 
(Code  Gv.  Pro.  §  1757.) 

As  m  Form,  Mo.  1154  to  [*]  and  thence  as  foUows :  To  take 
proof  of  all  the  material  facts  alleged  in  the  complaint  in  this 
action,  and  to  report  such  proof  to  the  court  with  my  opinion 
thereon  and  to  make  the  examinations  required  by  said  order, 
I,  the  subscriber,  do  hereby  certify  and  report  as  follows  : 

That  I  have  taken  proofs  in  this  action  on  the  part  of  the 
plaintiff,  and  that  such  proofs  are  hereto  subjoined  and  made 
a  part  of  ray  report. 

And  I  do  further  certify  and  report,  as  required  by  the  said 
order,  that,  in  my  opinion,  all  the  material  facts  alleged  in  the 
complaint  in  this  action  are  true,  and  have  been  sufficiently 
proved  before  me;  and  that  the  said  defendant  has  [f]  com- 
mitted the  several  acts  of  adultery  alleged  in  the  said  complaint 
to  have  been  committed  by  him  [or  her]. 

And  I  do  further  certify  and  report,  that  I  am  of  the  opin- 
ion that  all  the  children  of  the  defendant  named  in  the  said 
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complaint  are  legitimate,  except  M.  B.,  and  that  said  M.  B.  is 
not  the  child  of  the  plaintiff,  but  is  illegitimate. 

And  I  further  report,  that  the  plaintiff  has  been  examined 
before  me,  on  oath,  upon  such  reference,  as  to  the  matters  and 
things  as  to  which  said  order  directed  [his]  examination,  and  it 
has  appeared  from  [his]  said  examination  that  the  said  acts  of 
adultery  charged  were  committed  without  the  .consent,  conniv- 
ance, privity  or  procurement  of  the  plaintiff,  and  that  five 
years  have  not  elapsed  since  the  discovery  by  said  plaintiff  of 
the  fact  that  such  adultery  was  committed,  and  that  the  plain- 
tiff has  not  voluntarily  cohabited  with  the  defendant  since 
such  discovery ;  and  it  having  appeared  that,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous 
intercourse  with  F.  P.,  I  further  report  that  I  have  required 
the  plaintiff  to  be  examined  upon  oath,  as  to  whether  five 
years  have  not  elapsed  since  the  commencement  of  the  said 
adulterous  intercourse  was  discovered  by  the  plaintiff,  and  that 
it  appears  from  such  examination  that  five  years  have  not 
elapsed  since  such  discovery. 

And  I  further  report,  that  there  is  no  judgment  or  decree 
rendered  in  any  court  of  this  State  of  competent  jurisdiction 
against  the  plaintiff,  and  in  favor  of  the  defendant,  for  a  divorce 
upon  the  ground  of  adultery. 

[Add  report  as  to  alimony,  etc.,  if  required  ly  the  order.] 

All  of  which  is  respectfully  submitted. 

Testimony  Annexed  to  Kepoet. 

[Title  of  cause.] 

Testimony  taken  this day  of  ,  19 — ,  in 

the  above  action,  on  the  part  and  behalf  of  the  plaintiff,  be- 
fore G.  H.,  referee. 

M.  N.  appears  as  counsel  for  the  plaintiff,  no  one  appearing 
for  the  defendant. 

F.  P.,  being  sworn  as  a  witness  for  the  plaintiff,  deposes  as 
follows  \Jiere  insert  testirnony']. 

I  certify  the  foregoing  to  be  the  testimony  and  other  pro- 
ceedings taken  and  had  before  me,  as  referee,  upon  the  refer- 
ence in  the  above-entitled  action  and  referred  to  in  my  report 
herein,  dated ,  19 — ■ 

Form  No.  1163. 

Eeferee's  Report  in  Action  for  Separation. 

As  in  Form  No.  1162  to  [f],  and  thence  as  follows :  Has 
been  guilty  of  the  cruel  and  inhuman  treatment  of  the  defend- 
VoL  11— 68 
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ant,  as  alleged  in  the  complaint,  and  of  such  conduct  towards 
her  as  to  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him. 

[Add  testitnony  a/nd  certificate  thereto  as  in  Form  No.  1162.] 


Form  No.  1164. 

Order  of  Reference  on  Default  in  Action  for  a  Separation. ' 

(Gen.  Rules  of  Prac.  No.  73.) 
The  summons,  with  a  copy  of  the  complaint  in  this  action, 
having  been  personally  served  upon  the  defendant,  more  than 
twenty  days  since,  and  the  defendant  having  made  default  in 
appearing  \pr  answering]  : 

Now,  on  motion  of  F.  R!  of  counsel  for  the  plaintiff  [after 
hearing  M.  P.,  counsel  for  the  defendant]  : 

It  is  hereby  ordered,  that  it  be  referred  to  P.  E.,  of  

to  take  proof  of  the  material  facts  alleged  in  the  com- 


plaint in  this  action,  and  that  he  make  his  report,  with  all  con- 
venient speed,  and  return  the  same  with  the  evidence  taken 
by  him  upon  the  hearing  of  such  reference. 

[Add  directions  as  to  taking  evidence  as  to  alimony,  etc.,  as 
in  Form  No.  1161,  when  necessa/ry.~\ 

Form  No.  1165. 

Referee's  Report  as  to  Title,  etc. 
(Code  Civ.   Pro.  §1545.) 

I,  M.  E.,  the  referee,  appointed  in  this  action  by  order  of 

the  court,  made  and  entered  herein  on  the day  of 

,  19 — ,  respectfully  report : 

That  having  been  attended  by  counsel  for  the  several  par- 
ties, who  have  appeared  [and  by  E.  F.  (attorney  for  the) 
guardian  ad  litem  of  the  infant  defendants,  S.  S.  and  E.  H.], 
I  proceeded  to  a  hearing  of  the  matters  and  things  so  referred 
to  me. 

That  I  have  ascertained  the  rights,  shares  and  interests  of 
the  several  parties  in  the  property  sought  to  be  partitioned  in 
this  action  to  be  as  follows  : 

The  plaintiff  and  the  defendants,  A.  H.  and  E.  C,  are  each 
of  them  seized  in  fee  simple  absolute,  and  are  in  possession  of 
the  equal,  undivided  one-fourth  part  of  the  said  property,  and 
the  defendants,  S.  H.  and  E.  H.,  are  each  of  them  seized  in 
fee  simple  absolute  and  are  in  possession  of  the  one  equal,  un- 
divided eighth  part  thereof,  each  of  the  said  portions  being 
Ruhject  to  the  right  of  dower  of  the  defendant,  C.  H.,  widow 
of  L.  H.,  and  the  interest  of  the  defendant,  A.  H.,  being  sub- 
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ject  to  the  inchoate  right  of  dower  therein  of  his  wife,  the  de- 
fendant, M.  H. 

That  the  defendant,  J.  F.,  is  the  owner  of  a  mortgage  upon 
the  said  property  [or  upon  the  interest  of  the  defendant,  A.  H., 

in  said  property],  executed  by to ,  dated 

,  19 — ,  and  recorded  in county  clerk's  office  on 

the day  of ,  19 — ,  in  book  of  mortgages  No. 

— ,  at  page  — ,  and  upon  which  is  [due  and]  unpaid  the  sum  of 
— dollars. 

That  the  defendant,  C.  H.,  has  a  dower  interest  in  said  prop- 
erty, as  the  widow  of  L.  H.,  which  has  never  been  admeas- 
ured ;  and  the  defendant,  M.  H.,  has  an  inchoate  right  of  dower 
in  the  interest  of  lier  husband,  the  defendant,  A.  H. 

And  I  further  report,  that  the  matters  set  forth  in  the  com- 
plaint are  true. 

[I  further  report,  that  the  premises  are  so  circumstanced 
that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners  thereof  for  the  following  reasons  {here  state 
reasons),  and  I  further  report,  that  I  have  caused  a  notice  to 
be  published,  as  required  by  law,  once  in  each  week  for  six 
successive  weeks  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  also  in  a  news- 
paper published  in  the  county  of ,  in  which  said  prop- 
erty is  situated,  requiring  each  person  not  a  party  to  the  ac- 
tion who,  at  the  date  of  the  order  of  my  appointment,  had  a 
lien  upon  any  undivided  share  or  interest  in  the  property,  to 
appear  before  the  undersigned  referee,  at ,  on  or  be- 
fore the day  of ,  19 — ,  to  prove  his  lien,  and 

the  true  amount  due,  or  to  become  due,  to  him  by  reason 
thereof.  .And  I  report,  that  no  creditor  not  a  party  has  ap- 
peared before  me  pursuant  to  such  notice,  or  made  proof  of  any 
lien  as  required  by  said  notice.] 

And  I  farther  report,  that  the  following  is  an  abstract  of 
the  conveyances  by  which  the  title  to  the  said  premises  is 
held,  to  wit : 


J.  M.  and  F.  M.,  his  wife, 

to 

L.  H. 


Warranty  deed  dated ,  19 — . 

Consideration dollars.     Duly  acknowledged  and 

recorded ,   19 — ,  in  the   clerk's    office   of 

county,  in  book  No.—  of  deeds,  at  page—. 

L.  H.,  the  father  of  the  plaintiff,  died  intestate,  on  or  about 
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19 — ,  and  seized  in  fee  of  the  property  described  in 


the  above-mentioned  deed  and  in  the  complaint,  leaving  the 
l)laintiff  and  the  defendants  [naming  them]  his  sole  heirs  at 
law,  and  his  widow,  the  defendant,  C.  H.,  him  surviving. 
All  of  which  is  respectfully  submitted. 


FormJVo.  1166. 

Order  of  Reference  as  to  Claims  on  Surplus  Moneys. 
(Code  Civ.  Pro.  §  1633;  Gen.  Rules  of  Prac.  No.  64.) 

The  report  of  I.  J.,  referee  in  the  above-entitled  action  [or 

of  the  sheriff  of —  county],  dated ,  19 — ,  of  the 

sale  of  the  premises  described  in  the  complaint  in  this  action, 
having  been  duly  filed,  and  an  order  having  been  entered  at  a 

Term  of  this  court,  held  at ■  on  the 

day  of ,  19 — ,  confirming  the  same,  from  which  re- 
port it  appears  that  there  is  a  surplus  in  the  hands  of  the 

county  treasurer  of county  [or  name  other  officer], 

arising  from  said  sale ;  audit  appearing  that  A.  B.,  a  judgment 
[or  mortgage]  creditor  of  the  defendant,  S.  M.,  having  a  lien 
by  virtue  of  his  said  judgment  [or  mortgage]  at  the  time  of 

such  sale,  has  filed  with  the  clerk  of  the  county  of a 

notice  of  such  claim,  as  required  by  Eule  64  of  the  General 
Eules  of  Practice : 

Now,  on  reading  and  filing  the  affidavit  of  said  A.  B.,  dated 

,  19 — ,  and  it  appearing  that  due  notice  of  this  motion 

has  been  served  on  every  party  or  his  attorney,  who  has  ap- 
peared in  this  cause,  or  has  filed  with  said  clerk  a  notice  of  his 
claim  upon  such  surplus,  and  on  reading  [name  any  opposing 
papers  ] : 

Now,  on  motion  of  A.  F.,  attorney  for  said  A.  B.,  and  after 
..hearing,  etc.  [or  no  one  opposing]  : 

It  is  hereby  ordered,  that  it  be  referred  to  C.  E.,  Esq.,  as  a 
referee,  to  ascertain  and  report  the  amount  due  said  A.  B.,  or 
to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys, 
and  to  ascertain  the  priorities  of  the  several  liens  thereon/ to 
the  end  that,  on  the  coming  in  of  the  report  of  said  referee, 
such  further  order  may  be  made  for  the  distribution  of  sucli 
surplus  moneys  as  may  be  just,  and  that  the  said  referee  make 
his  report  thereon  with  all  convenient  speed. 

Form  No.  1167. 

Summons  of  Referee  Upon  Claim  to  Surplus  Moneys. 

(Code  Civ.  Pro.  §  1633 ;  Gen.  Rules  of  Prac.  No.  64. ) 
SiEs — I,  M.  E.,  the  referee  appointed  by  an  order  of  the 
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Court,  made  at  a Term  thereof,  held  at  the 

of ,  on  the day  of ,  19- 


to  ascertain  and  report  the  amount  due  to  the  defendant,  G.  H., 
or  to  any  other  person,  which  is  a  lien  upon  the  surplus  moneys 
arising  upon  the  sale  of  the  premises  described  in  the  complaint 
in  this  action,  and  to  ascertain  the  priorities  of  the  several  liens 

thereon,  do  hereby  appoint  the day  of ,  19 — , 

at  my  office,  in  the of ,  at o'clock 

in  the noon,  for  the  hearing  of  the  matters  so  re- 
ferred to  me,  at  which  time  and  place  all  parties  concerned 
are  to  .attend. 


Form  JVo.  1168. 

Certificate  of  Clerk  as  to  Who  Have  Appeared  and  Filed  Claims 
against  Surplus. 
(Code  Civ.  Pro.  §  1633;  Gen.  Rules  of  Prac.  No.  64.) 

I,  the  undersigned  clerk  of  the  county  of ,  do  hereby 

certify  that  the  following  defendants  and  no  others  have  en- 
tered appearances  in  this  cause,  to  wit :  0.  T>.  by ,  his 

attorney,  and  E.  F.  bj' ,  his  attorney,  and  that  the 

following  notices  of  claims  thereto  and  no  others  were  filed  in 
m}^  office  previous  to  the  entry  of  the  order  of  reference  as  to 
such  surplus  moneys,  to  wit:  one  on  the  part  of  L.  M.,  another 
on  the  part  of  J.  K.  [and  name  other  claims  in  like  manner'], 
and  that  no  notice  of  claim  to  such  surplus  was  annexed  to  the 

referee's  report  of  sale  filed  in  my  office  on  the day 

of ,  19—. 


Form  No.  1169. 

Claim  of  Creditor,  Before  Referee,  to  Surplus  Moneys. 
(Code  Civ.  Pro.  §  1633;  Gen.  Rules  of  Prac.  No.  64.) 

The  claim  of  G.  H.,  a  [judgment]  creditor  of  C.  D.,  the  de- 
fendant in  this  suit,  to  the  surplus  moneys  arising  from  the 
sale  of  the  mortgaged  premises  under  the  judgment  in  this  ac- 
tion. 

The  said  G.  H.  states,  that  he  resides  at in  the 

county  of ■ ,  and  that  he  has  a  lien  upon  the  said  sur- 
plus moneys  by  virtue  of  a  judgment  recovered  against  the 

mortgagor,  C.  D.,  in  the  Supreme  Court,  for  the  sum  of 

dollars,  on  the day  of ,  19—,  and  dock-- 

eted  in  county  on  the day  of 


19 and  while  he,  the  said  C.  D.,  was  the  owner  of  the  equity 
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of  redemption  in  the  mortgaged  premises,  and  before  the  com- 
mencement of  this  suit,  which  lien  is  next  in  priority  after  the 
mortgage  of  the  plaintiff,  and  the  whole  of  which  judgment  is 
still  due  and  unpaid. 

He,  therefore,  claims  the  whole  amount  of  said  surplus 
moneys  arising  from  said  sale,  which  amount  to  the  sum  of 
dollars. 

Dated ,  19—.  G.  H. 

To  M.  R.,  Esq.,  Eeferee. 
County,  ss. 


Gr.  H.,  the  above  claimant,  being  duly  sworn,  says,  that  the 
facts  set  forth  in  the  above  claim  are  true ;  that  the  amount 
therein  claimed  as  being  due  to  him  upon  the  judgment  therein 
mentioned,  is  justly  due ;  and  that  neither  he,  nor  any  person 
by  his  order,  or  to  his  knowledge  or  belief,  for  his  use,  has  re- 
ceived the  amount  thus  claimed,  or  any  part  thereof,  nor  any 
security  or  satisfaction  whatever  for  the  same,  or  any  part 
thereof,  other  than  the  said  judgment. 

Form  No.  1170. 

Eeferee's  Report  as  to  Surplus  Moneys. 
(Code  Civ.  Pro.  §  1633  ;  Gen.  Kules  of  Prac.  No.  64.) 

I,  the  undersigned  referee,  appointed  by  order  of  this  court, 

dated ,  19 — ,  to  ascertain  and  report  the  amount  due 

to  the  defendant,  G.  H.,  or  to  any  other  person,  which  is  a  lien 
upon  the  surplus  moneys  arising  upon  the  sale  of  the  premises 
described  in  the  complaint  in  this  action,  and  to  ascertain  the 
priorities  of  the  several  liens  thereon,  do  respectfully  report : 

That  I  have  caused  a  summons  to  be  served  upon  the  owner 
of  the  equity  of  redemption  in  said  premises  land  every  party 
who  has  appeared  in  the  cause,  or  who  has  filed  with  the  clerk, 
where  the  report  of  sale  is  filed,  the  notice  required  by  Rule  64 
of  the  General  Rules  of  Practice,  previous  to  the  entry  of  said 
order  of  reference,  as  their  names  have  appeared  by  the  certi- 
ficate of  the  clerk  of county   annexed   hereto  and 

marked  Schedule  A,  requiring  them  to  attend  before  me,  which 
summons,  with  the  proofs  of  service  thereof,  I  have  also  an- 
nexed hereto  marked  Schedule  B. 

That  I  was  attended  upon  the  said  hearing  mentioned  in 
said  summons  by  [recite  appearances']. 

That  the  amount  of  such  surplus  has  appeared  before  me 

by  the  certificate  of  the  county  treasurer  of county, 

which  is  hereto  annexed,  marked  Schedule  C,  to  be  the  sum 
of dollars. 
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That  I  have  annexed  to  this,  my  report,  marked  Schedule  D, 
the  minutes  of  testimony  taken  by  me  upon  such  reference, 
showing  all  the  proceedmgs  had  thereupon,  and  I  report  my 
conclusions  therefrom  as  follows : 

As  matters  of  fact  I  find  as  follows  [here  state  facts  found 
iy  referee]. 

And  as  matters  of  law  I  find  as  follows : 

That  [state  conclusion  as  to  the  pa/rty  or  paHies  enUtled  to 
the  surplus^ 

Form  No.  ll'Tl. 

Notice  of  Motion  for  Payment  of  Surplus  Moneys  to  Claimant. 
(Code  Civ.  Pro.  §  1633  ;  Gen.'Eules  of  Prac.  No.  64.) 

Sib  : — Take  notice,  that  the  report  of  M.  R.,  referee  ap- 
pointed pursuant  to  Rule  64  of  this  court,  by  order  of  the 

court  dated ,  19 — ,  will  be  presented  to  the 

Court,  at  a Term  thereof  to  be  held  at,  etc.,  on,  etc., 

at  the  opening  of  the  court,  or  as  soon  thereafter  as  counsel 
can  be  heard,  and  a  motion  will  be  then  and  there  made 
for  an  order  [confirming  said  report],  and  that  the  treasurer 
of county  pay  to  the  defendant,  G.  H.,  or  his  attor- 
ney, the  whole  [or dollars]  of  the  surplus  moneys  in 

this  cause,  deposited  with  him,  and  for  such  further  or  other 
relief  as  may  be  proper,  with  costs. 

Form  No.  1173. 

Referee's  Report  of  Sale  in  Partition  Suit. 

(Code  Civ.  Pro.  §1576.) 

In  pursuance  of  an  interlocutory  judgment  made  in  the 

above-entitled  action,  on  the day  of ,  19 — , 

I,  the  subscriber,  the  referee  duly  appointed  by  said  judgment, 
do  hereby  respectfully  report : 

That  having  caused  a  printed  [or  written]  notice  of  the 
time  and  place  of  sale  of  the  premises  mentioned  in  the  said 
judgment  and  therebv  directed  to  be  sold  to  be  conspicuously 
fastened  up,  at  least"forty-two  days  before  the  sale,  in  three 
public  places  in  the  town  [or  city]  where  the  sale  was  to  take 
place  [and  also  in  three  public  places  in  the  town  {or  city) 
where  the  said  property  is  situated],  and  having  caused  a  copy 
of  said  notice  to  be  published,  once  in  each  week  of  the  six 

weeks  immediatelv  preceding  the  sale,  in  the ,  a  daily 

newspaper  published  in  the  county  of ,  [or  m  the 

newspaper  printed  at  Albany,  in  which  legal  notices  are  re- 
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quired  to  be  published],  I  did,  on  the day  of  - 


19 — ,  at —  o'clock  in  the noon,  t^at  being 

the  time  specitied  in  the  said  notice,  attend  at  the  [American 

hotel],  in  the  [village]  of ,  the  place  therein  mentioned, 

and  exposed  the  said  premises  for  salej,  at  public  auction  to 
the  highest  bidder,  as  directed  by  said  judgment. 

I  do  further  report,  that  the  several  lots  or  parcels  of  land 
so  directed  to  be  sold,  as  aforesaid,  were  put  up  for  sale  sepa- 
rately, and  were,  each  and  every  one  of  them,  struck  off  to 
J.  K.  for  the  following  sums :  the  lot  described  as  follows 
[describing  if],  for  the  sum  of dollars ;  the  lot  de- 
scribed as  follows  [describitig  *f],  for  the  sum  of  ■ dol- 
lars ;  those  sums  being  the  highest  sums  bidden  for  the  said 
lots  respectively,  and  the  said  J.  K.  being  the  highest  bidder 

therefor,  which  several  sums  amount  in  the  aggregate  to 

dollars.  [*] 

That  the  terms  and  conditions  of  such  sale  were  reduced  to 
writing,  and  made  known  to  the  persons  attending  such  sale, 
previous  to  putting  up  the  said  lots,  and  were  as  follows :  the 
purchaser  or  purchasers  of  each  lot,  or  separate  parcel,  were 
to  pay  ten  per  cent  of  the  purchase  money  down  on  the  day 
of  sale  and  the  residue  when  the  sale  should  be  confirmed  and 
the  deed  delivered  [or  state  other  terina  of  sale  {or  annex  a 
copy  of  the  terms  of  sale  and  refer  to  it)']  ;  and  that  the  said 
J.  K.  has  signed  the  written  conditions  of  sale  above  mentioned, 
together  with  an  acknowledgment  that  he  has  purchased  the 
premises  upon  those  terms,  and  he  has  paid  me  the  amount 
required  to  be  paid  down. 

Yeeification.  , 

M.  R.,  of  ,  being  duly  sworn,  says,  that  he  is  the 

referee  mentioned  in  and  who  subscribed  the  foregoing  report . 
of  sale  and  that  the  statements  contained  in  said  report  are 
true  to  the  best  of  his  knowledge  and  belief. 


Form  No.  11T3. 

Order  of  Reference  where  Defendant  has  Made  Default,  or  is  an  In- 
fant, etc, 

(Code  Civ.  Pro.  §  1545. ) 

Upon  filing  proof  of  due  [personal]  service  of  the  summons 
[and  complaint]  in  this  action  upon  the  defendants,  and  of, 

filing  notice  of  pendency  of  the  action  in  the county 

clerk's  ofiBce  more  than  twenty  days  since,  and  on  reading  and 

filing  the  aifidavit  of  A.  B.,  dated  ,  19 — ,  by  whicli 

it  appears  that  [recite  matters  appearing  hy  affidavit  {Form 
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No.  1143)],  and  it  appearing  that  due  notice  has  been  given  of 
this  motion  to  such  of  the  parties  as  have  appeared,  and  to 
M.  N.  [attorney  for  the],  guardian  ad  litem  of  the  infant  de- 
fendants, and  on  reading  {name  opposing  papers],  on  motion 
of  C.  F.,  of  counsel  for  the  plaintiff,  after  hearing  I.  J.  for  the 
defendant,  R.  M.  [or  no  one  appearing  for  the  defendants]  : 

It  is  hereby  ordered,  that  M.  E.,  of  ,  be  and  he  is 

hereby  appointed  referee  in  the  above-entitled  action  to  as- 
certain and  report  the  rights,  shares  and  interests  of  the  several 
parties  to  this  action  in  the  property  described  in  the  complaint 
and  of  which  partition  is  sought,  and  an  abstract  of  the  con- 
veyances by  which  the  same  are  held,  and  to  take  proof  of  the 
plaintiff's  title  and  interest  in  said  premises  and  of  the  several 
matters  set  forth  in  the  complaint,  and  to  report- whether  the 
property,  or  any  part  thereof,  is  so  circumstanced  that  a  parti- 
tion thereof  cannot  be  made  without  great  prejudice  to  the 
owners,  and  if  he  arrives  at  the  conclusion  that  a  sale  of  said 
property,  or  any  part  thereof,  is  necessary,  then  that  he  ascer- 
tain whether  there  is  any  creditor,  not  a  party,  who  has  a  lien 
on  the  undivided  share  or  interest  of  any  party. 

[And  it  is  further  ordered,  that  said  referee  ascertain  whether 
the  said  premises  are  so  situated  that  the  shares  of  the  said 
(plaintiff)  and  of  the  defendant,  JST.  B.,  can  be  set  off  to  them, 
without  partition  as  between  themselves,  to  be  held  by  them 

in  common.]  

Form  No.  1174. 

Notice  of  Motion  for  Confirmation  of  Report  of  Referee,  etc.,  in 

Action  for  Divorce,  where  Wife  is  PlaintiflF. 

(Code  Civ.  Pro.  §1229.) 

SiE — Take  notice,  that  upon  the  report  of  the  referee  in  the 
above-entitled  action,  and  the  testimony  and  the  other  pro- 
ceedings upon  the  reference,  certified  to  the  court  by  the  said 
referee,  and  the  pleadings  and  proceedings  in  said  action,  a 
motion  will  be  made  at,  etc.,  for  the  confirmation  of  said  report 
and  for  interlocutory  judgment  thereupon  and  in  accordance 
therewith,  [*]  and  that  the  care  and  custody  of  the  children 
of  the  marriage  of  the  plaintiff  and  defendant  be  awarded  to 

the  plaintiff ;  and  that  the  sum  of .dollars  per  annum, 

payable  [quarterly],  be  allowed  to  the  plaintiff,  to  be  paid  by 
the  defendant,  for  her  support  and  maintenance,  and  the  sup- 
port maintenance  and  education  of  the  said  children,  and  that 
defendant  give  securitv  for  the  payment  thereof,  and  for  such 
other  and  further  orders  as  to  the  court  may  seem  proper,  with 
costs  of  this  motion. 
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AeT.    I.      CHANGING  PLACE  OF  TRIAL. 

FORMS. 
NO.  PAGE. 

1175.  Demand  by  defendant  for  change  of  place  of  trial  to  proper 

county 1958. 

1176.  Consent  by  plaintiff's  attorney  to  change  of  place  of  trial  to 

proper  county 1959. 

1177.  AflBdavit  to  procure  change  of  place  of  trial  to  proper  county 

after  demand 1959. 

1178.  Affidavit  to  procure  change  of  place  of  trial  for  convenience 

of  witnesses 1959. 

1179.  Affidavit  to  change  place  of  trial  to  secure  an  impartial  trial . .   1960. 

1180.  Notice  of  motion  to  change  place  of  trial  with  stay  of  proceed- 

ings   1960. 

1181.  Order  to  show  cause  why  place  of  trial  should  not  be  changed 

with  stay  of  proceedings 1961. 

1954 
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1182.  Affidavit  to  prevent  cliange  of  place  of  trial ■ 1961. 

1183.  Order  changing  place  of  trial. 1962. 

1 .  The  Code  provisions  applicable  to  change  of  venue  are  in 
§§  985,  986,  987,  988,  989,  319,  343-346,  218. 

2.  In  general. — The  Code  (§§  982  et  seq)  contains  specific 
provisions  as  to  the  place  of  trial  of  actions  in  the  Supreme 
Court  and  generally,  if  the  action  is  brought  in  the  wrong 
county,  the  defendant  may  demand  as  a  right,  that  the  venue 
be  changed  to  the  proper  county.  Veeder  v.  Baker,  83  J!!^.  Y. 
156  ;  Packard  v.  Hesterhei'g,  48  Misc.  30  ;  96  Supp.  72.  But 
the  court  may  not,  of  its  own  motion,  strike  a  cause  from  the 
calendar  and  change  the  place  of  trial  merely  because  neither 
party  resides  in  the  county  where  the  action  is  brought,  if 
neither  party  moves  for  such  change.  Phillips  v.  Tietjen,  108 
App.  Div.  9  ;  95  Supp.  469.  The  place  of  trial  of  equitable  as 
well  as  legal  actions  is  governed  by  the  Code.  Leland  v. 
Hathorn,  42  IST.  Y.  547 ;  Acker  v.  Leland,  96  N.  Y.  383  ;  Litch- 
field V.  International  Paper  Co.,  41  App.  Div.  4:46  ;  56  Supp. 
856.  An  action  for  trespass  to  real  estate  should  be  tried  in 
the  county  where  the  property  is  situated.  Litchfield  v.  In- 
ternational Paper  Co.,  41  App.  Div.  446 ;  56  Supp.  856. 

There  are  two  cases  in  which  the  court  may,  in  its  discre- 
tion, change  the  place  of  trial :  (1)  On  the  ground  that  an  im- 
partial trial  cannot  be  had  in  the  county  where  the  venue  is 
properly  laid  under  the  statute,  and,  (2)  where  the  convenience 
of  witnesses  will  be  conserved  by  changing  the  venue  from  the 
proper  county.     Code  Civ.  Pro.  §  987,  subds.  2  and  3. 

3.  Impartial  trial. — The  venue  has  been  changed  upder 
subdivision  2  when  the  circuit  judge  had  formerly  been  counsel 
for  the  plaintiff  and  the  judge  was  disqualified.  Van  Bens- 
selaer  v.  Douglass,  2  Wend.  290.  Also  in  an  action  against  a 
railroad  growing  out  of  an  accident  in  which  27  persons  were 
injured  and  there  was  a  strong  feeling  of  hostility  in  the  county. 
Stoddard  v.  Del.  c&  Hudson  C.  Co.,  16  Supp.  621.  Where  the 
application  is  made  in  a  criminal  prosecution,  the  accused  must 
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make  a  clear  case  that  by  reason  of  popular  passion  or  preju- 
dice he  cannot  have  a  fair  and  impartial  trial;  this  must  be 
shown  by  facts  and  circumstances,  not  by  mere  averments. 
People  V.  Sammis,  3  Hun,  560.  It  has  been  held  that  the  fact 
that  the  plaintiff  in  an  actiop  for  libel  was  the  county  judge 
of  the  county  where  the  action  "was  brought,  was  insufficient 
as  a  reason  for  changing  the  venue.  Lent  v.  Ryder,  47  App. 
Div.  415  ;  62  Supp.  400.  So  also  that  the  plaintiff's  son  had 
been  elected  sheriff  of  the  county.  Weiant  v.  BocMemd  Lake 
Trap  Rock  Go.,  74  App.  Div.  24 ;  76  Supp.  699.  If  from  the 
assertions  of  a  party  or  his  agent  it  appears  that  a  fair  trial 
cannot  be  had  in  a  particular  county,  the  venue  should  not  be 
changed  to  that  county  on  the  ground  of  the  convenience  of 
witnesses.  Tuomey  v.  Kingsford,  68  App.  Div.  180 ;  74  Supp. 
13. 

4.  Convenience  of  witnesses. — Such  a  motion  is  usually 
addressed  to  the  discretion  of  the  Special  Terra.'  G'Bevrne  v.  , 
Miller,  35  Misc.  337 ;  71  Supp.  946 ;  Pattison  \.  Hines,  105 
App.  Div.  282 ;  93  Supp.  1071.  The  convenience  of  a  party 
as  a  witness  is  not  considered  on  such  a  motion.  Kavanagh 
V.  MeroomtMe  Trust  Co.,  94  App.  Div.  575;  88  Supp.  113. 
Convenience  of  witnesses  not  employees  of  a  party  will  be 
given  greater  weight  than  that  of  employees.  Hays  v.  Faatz- 
Reynolds  Felting  Co.,  112  App.  Div.  487 ;  98  Supp.  386.  That 
the  transaction  took  place  in  a  particular  county  will  usually 
have  a  controlling  influence  to  require  the  trial  to  be  held  in 
that  county,  where  a  motion  is  made  to  change  the  venue  for 

1  Ordinarily,  discretion,  in  granting  or  refusing  the  change  on  this 
ground,  will  not  be  interfered  with.  Lane  v.  Town  of  Hancock,  29  St. 
Rep.  6.35;  9  Supp.  97.  Where  a  plaintiff  alleged  that  many  witnesses 
residing  in  New  York  City  would  be  called  in  his  behalf,  but  not  more 
than  three  were  shown  to  be  materia],  and  as  to  one,  a  stipulation  dispensed 
with  his  attendance,  and  where  the  plaintiff  did  not  obtain  the  attendance 
of  his  witnesses  on  the  trial  of  an  earlier  action  involving  the  same 
issues,  a  change  of  venue  was  granted  where  the  defendant's  papers 
showed  that  the  trial  should  be,  for  the  convenience  of  his  witnesses,  in 
another  county.  Porter  v.  Magnetic  Separator  Co.  [Bischoff,  J.,  N.  T. 
Spl.  T.],  N.  T.  Law  J.,  Sept.  26,  1906. 
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the  convenience  of  witnesses.  Hays  v.  Faatz-Reynolds  Felt- 
ing Co.,  11-2  App.  Div.  487 ;  99  Supp.  558  ;  Church  v.  Swigert, 
99  App.  Div.  273 ;  90  Supp.  939 ;  Jacobs  v.  Davis,  "65  App. 
144 ;  72  Supp.  558.  This  is  particularly  true  if  the  number  of 
witnesses  on  each  side  is  about  the  same.  Spares  v.  United 
Traction  Co.,  66  App.  Div.  204;  73  Supp.  108,  and  cases  cited ; 
Roberts  v.  Lansing,  60  App.  Div.  81-;  69  Supp.  736 ;  Hanhins 
V.  Hanford,  61  App.  Div.  341 ;  70  Supp.  433.  Only  unusual 
circumstances  will  justify  changing  the  place  of  trial  to  a 
county  where  neither  of  tiie  parties  nor  any  of  the  witnesses 
reside.  Kavanagh  v.  Mercantile  Trust  Co.,  94  App.  Div.  575  ; 
88  Supp.  113. 

The  affidavit,  where  the  change  is  sought  for  the  conven- 
ience of  witnesses,  should  show  the  advice  of  counsel  to  the 
effect  that  the  testimony  of  enumerated  witnesses  is  material 
and  necessary.  Fish  v.  Fish,  61  App.  Div.  572;  70  Supp. 
900;  Eieger  v.  Pulaski  Olove  Co.,  114  App.  Div.  174;  99 
Supp.  558.  It  should  show  the  necessity  of  the  testimony  of 
named  witnesses ;  the  materiality  of  their  testimony  ;  that  the 
witnesses  will  testify  to  stated  facts  and  advice  of  counsel. 
Rieger  v.  Pulaski  Olove  Co.,  114  App.  Div.  174 ;  99  Supp. 
558  ;  Rule  48,  Qen.  Rules  of  Prac.  However,  it  is  held  that  a 
party  should  not  be  compelled,  on  such  a  motion,  to  disclose 
his  evidence  to  his  adversary.  Nichols  v.  Riley,  112  App. 
Div.  102 ;  98  Supp.  346.  Therefore  it  would  seem  that  it  is 
not  necessary  to  state  exactly  what  the  witnesses  will  testify  to 
so  long  as  there  is  a  direct  statement  that  named  witnesses 
will  be  called  to  prove  certain  facts  the  materiality  of  which 
are  shown,  and  the  affidavit  properly  sets  forth  the  advice  of 
counsel  as  to  the  materiality  and  necessity  of  the  testimony  of 
these  witnesses.  It  is  not  necessary  in  all  cases  to  state  in  the 
affidavit  why  the  affiant  believes  the  witnesses  will  testify  to 
certain  facts.  Ballston  Storage  Co.  v.  Defoe,  67  App.  Div. 
341 ;  73  Supp.  772.  The  affidavit  on  material  points,  should 
not  be  on  information  and  belief,  unless  sources  and  grounds 
are  stated.  Oakes  v.  DeLancey,  35  St.  Rep.  775 ;  12  Supp. 
840,     The  affidavit  must  show  where  the  venue  is  laid.    Bxdl 
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V.  Babbitt,  1  How.  Pr.  184.  The  demand  for  change  of  venue 
for  the  convenience  of  witnesses  need  not  be  served  with  or 
before  "the  service  of  the  answer.  Larhvn  v.  Watson  Wagon 
Co.,  68  App.  Div.  86 ;  74  Supp.  73. 

6.  Waiver. — Any  right  to  a  change  of  venue  is  usually 

waived  by  entering  into  a  stipulation  to  try  the  action  at  a 

specified  term.  Rodie  v.  Yerdon,  22  Misc.  409;  49  Supp. 
178. 

6.  Who  may  make  motion. — All  the  defendants  should  join 
in  the  application,  or  the  court  should  be  informed  why  some 
do  not  do  so.  Lyman  v.  Orameroy  Club,  28  App.  Div.  30 ; 
50  Supp.  1004. 

7.  Wiieii  motion  to  be  made If  the  reason  for  the  change 

is  that  the  county  in  which  the  venue  is  laid  is  not  the  proper 
county,  the  defendant  must  serve  a  written  demand  with  the 
answer,  or  before  service  of  the  answer.  Code.  Civ.  Pro. 
§  986.  The  general  rule  is  that  the  motion  cannot  be  made 
until  after  issue  joined.  Briasco  v.  Lawrence,  21  St.  Eep.  964 ; 
4  Supp.  94. 

Laches  may  defeat  the  motion.  Darragh  v.  McKim,  2 
Hun,  337. 

8.  Ciiange  by  consent.— If  a  plaintiff  brings  an  action  in  a 
wrong  county,  he  cannot,  on  the  defendant's  moving  for  a 
change,  defeat  the  application  by  consenting  that  it  be  removed 
to  another  county  of  his  choice.  Rector  v.  Ridgewood  Ice  Co., 
38  Hun,  293 ;  Loretz  v.  Metr.  St.  R.  Co.,  34  App.  Div.  1 ;  53 
Supp.  1059. 


Form  No.  1175. 

Demand  by  Defendant  for  Change  of  Place  of  Trial  to  Proper 

County. 
(Code  Civ.  Pro.  §986.) 

SiE — Take  notice,  that  the  defendant  hereby  demands  and 
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requires,  that  the  above-entitled  action  be  tried  in  the  county 

of ,  that  being  the  proper  county  for  the  trial  thereof, 

and  that  the  place  of  trial  therein  be  changed  accordingly. 

Form  No.  1176. 

Consent  by  PlaintiflPs  Attorney  to  Change  of  Place  of  Trial  to 
Proper  County- 
(Code  Civ.  Pro.  §986.) 
SiK — Take   notice,  that  I  consent  that  the  place  of   trial 

herein  be  changed  to  the  county  of ,  as  proposed  by 

the  defendant  in  his  demand  heretofore  served  on  me. 


Form  No.  1177. 

AflBdavit  to  Change  Place  of  Trial  to  the  Proper  County  After 

Demand. 

(Code  Civ.  Pro.  §986.) 

C.  D.,  of ,  being  duly  sworn,  says,  that  he  is  the 

defendant  above  named  {or  attorney  for  the  above-named 
defendant]  ;  that  this  action  is  brought  to  {state  ohject  of  suW], 

and  the  county  of is  designated  in  the  complaint  as 

the  place  of  trial  [that  both  the  plaintiff  and  the  defendant 

reside  in  the  county  of ,  and  resided  there  at  the 

commencement  of  this  action  {or  that  the  defendant  resided, 

at  the  commencement  of  this  action,  in  the  county  of , 

and  that  the  plaintiff  then  resided  and  still  resides  in  the 

county  of  )'\  ;  that  the  summons  and  complaint  in 

this  action  were  served  upon  this  defendant  on  the 

day  of ,  19 — ;  that  on  the day  of , 

19 — ^  and  with  his  answer  [or  before  service  of  his  answer], 
this  deponent  caused  the  annexed  demand,  in  writing,  to  be 
served  on  the  attorney  for  the  plaintiff,  and  that  said  attorney 
has  not  consented  to  change  the  place  of  trial ;  that  the  ground 
for  requiring  the  change  of  place  of  trial  is  as  follows :  that 
both  fne  plaintiff  and  the  defendant  reside  in  the  county  of 
-  [or  state  other  ground]. 

Form  No.  1178. 

Affidavit  to  Procure  Change  of  Place  of  Trial  for  Convenience  of 

Witnesses,! 
(Code  Civ.  Pro.  §987.) 

C.  D.  of  ■ ,  being  duly  sworn,  says,  that  he  is  the 

defendant    [or  defendant's  attorney]    in  the  above-entitled 

iSee  Bieger  v.  Pulaski  Glove  Co.,  114  App.  Div.  174;  99  Supp.  558;  also 
paragraph  4,  ante,  p.  1956. 
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action ;  that  said  action  was  commenced  by  the  service  of  the 
summons  and  complaint  upon  the  deponent  [or  upon  defend- 
ant] on  the day  of ,  19 — ,  and  that  issue 

was  joined  herein  on  the day  of ,  19 — ,  by 

the  service  of  the  defendant's  answer  [or  of  the  plaintiff's 
reply]  [*]  ;  that  this  deponent  has  fully  and  fairly  stated  the 

case  to ,  his  counsel  in  this  action,  who  resides  at 

,  and  that  he  has  a  good  and  substantial  defense  on 

the  merits  to  the  action,  as  he  is  advised  by  his  said  counsel, 
and  verily  believes  to  be  true ;  that  this  deponent  has  fully 
and  fairly  stated  to  his  said  counsel  the  facts  which  he  expects 
to  prove  by  each  and  every  one  of  the  following  witnesses, 
viz. :  E.  F.,  G.  H.  and  J.  K. ;  that  each  and  every  one  of  them 
are  material  and  necessary  witnesses  for  his  defense  on  the 
trial  of  this  cause,  as  he  is  advised  by  his  said  counsel,  and 
verily  believes ;  and  that  without  the  testimony  of  each  and 
every  one  of  the  said  witnesses,  the  defendant  cannot  safely 
proceed  to  the  trial  of  this  cause,  as  he  is  also  advised  by  his 
said  counsel  and  verily  believes  ;  and  that  each  and  every  one 

of  said  witnesses  resides  in  the  county  of [viz. :  E.  F. 

in  the  town  of ,  G.  R.  in  the  town  of ,  and 

J.  K.  in  the  town  of ,  in  said  county]  ;  that  the  facts 

which  he  expects  to  prove  and  can  prove  by  said  witnesses  are 

as  follows :  By  E.  F.,  the  fact  that ; ;  by  G.  H.,  the 

fact  that — ;  and  by  J.  K.,  the  fact  that ,  etc. 

[here  should  he  inserted  any  matters  relating  to  the  natmre  of 
the  controversy,  and  the  place  where  the  cause  of  action  or  de- 
fense, or  ioth  of  them,  a/rose,  which  may  he  deemed  important, 
and  which  do  not  fully  appear  hy  the  pleadings']. 

Form  No.  1119. 

Affidavit  to  Change  Place  of  Trial  to  Secure  an  Impartial  Trial. 

(Code  Civ.  Pro.  §  987,  subd.  2.) 
As  in  form  for  notice  of  motion  to  [*],  and  thence  as  follows  : 
That  an  impartial  trial  cannot  be  had  in  the  county  of 


the  county  designated  in  the  complaint  as  the  place  of  trial  of 
this  action,  as  this  deponent  verily  believes,  the  grounds  of 
-which  belief  are  as  follows  :  [state  grounds']. 

Form  No.  1180. 

Notice  of  Motion  to  Change  Place  of  Trial  with  Stay  of  Proceed- 
ings. 
(Code  Civ.  Pro.  §§986,  987). 

As  m  Form  No.  186  and  after  recitals  as  follows :  At  the 
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opening  of  the  court,  or  as  soon  thereafter  as  counsel  can  be 
heard,  that  the  place  of  trial  in  this  action  be  changed  from 

the  county  of to  the  proper  county,  viz. :  the  county 

of [or  from  the  county  of ■  to  the  county 

of ],  and  for  such  other  and  further  relief  as  may  be 

proper,  with  costs  of  this  motion. 

A.  P.,  Defendants  Attorney. 
[Office  address.] 
To  I.  L.,  Plaintiff'' s  Attorney. 

Until  the  hearing  and  determination  of  the  motion  above 
noticed,  let  all  proceedings  on  the  part  of  the  plaintiff  be 
stayed. 

Dated ,  19—. 

A.  O.,  Judge  [or  Justice]  of  the Court. 


Form  No.  1181. 

Order  to  Show  Cause  why  Place  of  Trial  Should  not  be  Changed 
with  Stay  of  Proceedings. 
(Code  Civ.  Pro.  §§986,  987.) 

On  the  aifidavit  hereto  annexed,  and  upon  the  pleadings 
in  this  action,  and  upon  the  demand  mentioned  in  said  affi- 
davit, let  plaintiff  show  cause  at,  etc.,  why  the  place  of  trial 
of   said  action  should   not  be  changed  from  the  county  of 

to  the  county  of ,  and  why  the  defendant 

should  not  have  the  costs  of  this  motion,  and  such  other  order 
or  relief  as  may  be  proper.  .     ,. 

And  let  copies  of  this  order,  and  of  the  annexed  affidavit,' 
be   served   upon   the  plaintiff's  attorney,  on  or  before'  the 

.  day  of ,  19 — ,  personally,  or  by  depositi&g 

the  same  in  the  post  office  at ■—,  inclosed  in  a  post-paid: 

wrapper,  directed  to  the  said  plaintiff's  attorney  at  — ; — — ^^. ', 

And  until  the  determination  of  this  motion,  let  all  proceed- 
ings on  the  part  of  the  plaintiff  be  stayed. 


Form  No.  1182. 

AfBldavit  to  Prevent  Change  of  Place  of  Trial. 
(Code  Civ.  Pro.  §§  986,  987.) 

A_  ;g ^  of -■ ,  being  duly  sworn,  says,  that  he  is  the 

yilaintiff  in  the  above-entitled  action  ;  that  Ije  has  fairly  and 
fully  stated  to  M.  N.,  his  counsel  in  this  action,  who  resides 

at- ,  the  facts  which  he  expects  to  prove  by  each  and 

every  one  of  the  following  witnesses,  viz. :  E.  F.,  of , 

in  the  county  of ;  G.  H.,  of ,  in  the  countj^. 

Vol.  11—69 
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of ;  and  that  they  are  each  and  every  one  of  them 

material  and  necessary  witnesses  for  deponent  on  the  trial  of 
this  action,  as  he  is  advised  by  his  said  counsel  and  verily  be- 
lieves ;  and  that  without  the  testimony  of  each  and  every  one 
of  said  witnesses,  deponent  cannot  safely  proceed  to  the  trial 
of  this  action,  as  he  is  also  advised  by  his  said  counsel  and 
verily  believes ;  that  the  facts  which  this  plaintiff  expects  to 
prove  and  can  prove  by  the  said  witnesses,  are  as  follows : 
[state  facts  to  he  proved  hy  each  witness,  as  in  Form  No.  1178], 
and  add  as  in  Form  Wo.  1178,  as  to  nature  of  controversy,  etc. 


Form  No.  1183. 

Order  Changing  Place  of  Trial. 

(Code  Civ.  Pro.  §§  986,  987.) 

On  reading  and  filing  notice  of  motion,  and  the  affidavits  of 
0.  D.,  the  above-named  defendant,  and  of  A.  B.,  the  above- 
named  plaintiff ;  and  after  hearing  I.  J.,  counsel  for  the  de- 
fendant, for  said  motion,  and  J.  K.,  counsel  for  the  plaintiff, 
in  opposition  thereto,  it  is  hereby 

Oedeeed,  That  the  place  of  trial  in  this  action  be  changed 

from  the  county  of to  the  county  of ,  with 

dollars  costs,  to  abide  the  event  of  this  action. 


Akt.  II. 

1.  The  Code  provisions,  applicable  to  adjournments  are: 
For  court  of  record,  in  general.  §  34.  When  judge  does  not 
appear,  §§  36,  36.  By  reason  of  war,  pestilence,  etc.  §  41. 
Action,  process,  etc.,  not  abated.  §  44.  Adjournment  not  to 
be  to  Sunday.  §  6.  Court  of  Appeals.  §  197.  Special  term. 
§  239.  County  Court.  §  355.  City  Court,  New  York  City. 
§  3186.     Justices'  Courts.  §§  2944,  2959-2968,  3001-3003. 

2.  In  the  municipal  court,  New  York  City,  §§  166, 193- 
195,  231,  238,  294,  and  286,  Munio.  Ct.  Act,  govern  adjourn- 
ments. 

3.  Reasons  for  adjournment. — Adjournments  may  be  or- 
dered by  consent..^     Brown  v.  Mayor,  etc.,  of  New  York,  66 

1  Local  calendar  rules  should  be  cai-efuUy  consulted. 

2  A  stipulation  to  adjourn  a  trial  in  the  Supreme  Court  to  a  place  in 
which  no  justice  resides  or  has  his  chambers  is  unauthorized  unless  in 
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N.  Y.  385.  Because  the  defendant  is  seriously  ill.  Oarfield 
Nat.  Bk.  V.  Colwell,  28  St.  Kep.  Y23  ;  8  Supp.  380.  To  get 
further  testimony.'  Holhrooh  \.  Wilson,  17  Super.  Ct.  64. 
Because  of  surprise.  Jourdan  v.  Jlealey,  46  St.  Kep.  198  ; 
19  Supp.  240.  Because  counsel  has  been  notified  that  a 
United  States  Supreme  Court  case  which  he  has  to  argue  is 
on  the  calendar  for  the  next  day.  Bobinson  v.  DeFere,  106 
App.  Div.  406 ;  94  Supp.  847.  Because  of  nonattendance  of 
a  material  witness,  where  due  diligence  to  obtain  his  presence 
is  shown.  Noye  Mfg.  Co.  v.  Raymond.  8  Misc.  353  ;  28  Supp. 
693.  But  not  if  merely  the  witness's  promise  has  been  relied 
on.  Freeland  v.  Howell,  Anth.  N.  P.  272.  An  adjournment 
is  not  caused  merely  by  the  trial  judge  going  out  of  the  room 
during  the  trial.  Chichester  v.  Winton  Motor  Carriage  Co., 
110  App.  Div.  78 ;  96  Supp.  1006. 

4.  Papers.^ — In  general,  reasons  for  an  adjournment  must 
be  stated  in  affidavits.  Brooklyn  Oil  Works  v.  Brown,  7  Abb. 
Pr.  ]Sr.  S.  382;  Spangehl  v.  Spangehl,  39  App.  Div.  5;  57 
Supp.  7. 

5.  Conditions  may  be  imposed.  Spangehl  v.  Spangehl,  39 
App.  Div.  5  ;  57  Supp.  7.  Costs  may  be  imposed  in  the  Muni- 
cipal Court,  JSTew  York  City,  as  a  condition  for  granting  an 
adjournment.     Poland  v.  Mmshall,  96  Supp.  200. 

AeT.    III.    BT  JURY. 

FOBMS. 
NO.  P^®=- 

1185.  Notice  of  motion  for  struck  jury 1965. 

1186.  Order  for  striking  special  jnry 1965. 

1187.  Notice  of  striking  a  special  jury  when  ordered  by  the  court.   1965. 


writing  under  Code  Civ.  Pro.  §  37.  Armstrong  v.  Loveland,  99  App.  Div. 
28  ;  90  Supp.  711. 

ilf  an  adjournment  is  allowed  the  plaintiff  to  secure  evidence  of  a  fact 
as  to  which  there  is  no  direct  evidence  in  the  case,  it  is  error  to  refuse  an 
adjournment  to  the  defendant  to  get  evidence  to  meet  such  testimony. 
Beyman  v.  Sinqer,  51  Misc.  18  ;  99  Supp.  942. 

2  Consult  local  calendar  rules. 
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1188.  County  clerk's  or  commissioner's  list  of  special  jurors  to  be 

delivered  to  the  sheriff 1966. 

1189.  Notice  by  sheriff,  who  is  directed  to  summon  foreign  jury, 

to  the  clerli:  or  commissioner  of  jurors  of  the  county 1966. 

1190.  Order  for  a  foreign  jury 1966. 

(a)  drawing  juet. 

1.  The  general  Code  provisions,  with  regard  to  drawing  a 
jury,  except  in  New  York  and  Kings  counties,  are  found  in 
§§  1027-1078 ;  and  general  provisions,  including  those  two 
counties,  are  in  §§  1163-1180.  For  New  YorTc  county,  %%  1079 
-1125.     For  Kings  county,  §§  1126-1162. 

2.  The  lex  fori  governs  as  to  all  matters  of  trial  procedure. 
Waters  v.  Spencer,  44  Misc.  15  ;  89  Supp.  693. 

3.  The  trial  court  now  tries  all  jury  challenges.  Butler  v. 
G.  F.  S.  H.  &  F.  F.  S.  Li.  Co.,  121  N.  Y.  112.  But  the  dis- 
tinction remains  between  challenges  for  principal  cause  and  to 
the  favor.     Id. 

4.  Reasons  for  challenge'  are:  Kelationship.  Code  Civ. 
Fro.  §§1167-1171;  Salislary  v.  McClashey,  26  Hun,  262. 
Bias.  Butler  v.  O.  F.  S.  II.  &  F.  F.  S.  R.  Co.,  121  N.  Y.  112. 
That  a  juror's  doctor  will  be  an  expert  witness.  Lewke  v.  Dry 
Dock,  etc.,  R.  Co.,  46  Hun,  283.  That  he  has  an  opinion,  to 
overcome  which  evidence  will  be  necessary.  Young  v.  John- 
son, 46  Hun,  164.  Unless  he  can,  nevertheless,  render  a  fair 
verdict.  McKinney  v.  L.  I.  E.  Co.,  6  Supp.  168 ;  aff'd  with- 
out opinion,  119  JST.  Y.  631. 

5.  Improper  questions. — Asking  a  proposed  juror,  in  a 
negligence  action,'  if  he  is  interested  in  a  corporation  writing 
liability  insurance,  may  be  ground  for  reversing  the  judgment. 
Tloyt  v.  J.  E.  Dcmis  Mfg.  Co.,  112  App.  Div.  755;  98  Supp. 
1031.     Also  if  he  knew  a  certain  person,  "  attorney  for  a  fidel- 

iSix  peremptory  challenges  are  allowed.     Code  Civ.  Pro.  §1176. 
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ity  insurance  company  in  this  case."     Cunningham  v.  Heidel- 
lerger,-  48  Misc.  614 ;  95  Supp.  554. 


Form  IN o.  1185. 

Notice  of  Motion  for  Struck  Jury.i 
(Code  Civ.  Pro.  §  1063.) 
_  As  in  general  form  for  notice  of  motion,  hut  with  the  indu- 
swn  of  the  following :  At  the  opening  of  the  court,  or  as  soon 
thereafter  as  counsel  can  be  heard,  that  a  special  jury  be  struck 
tor  the  trial  of  the  issues  in  the  above-entitled  action,  and  for 
such  other  and  further  relief  as  may  Ije  proper. 

Form  No.  1186. 

Order  for  Striking  Special  Jury. 

(Code  Civ.  Fru.  §1063.) 

On  reading  and  filing  the  affidavit  of  G.  H.,  dated , 

19—,  by  which  it  appears  to  the  court  that  a  fair  and  im- 
partial trial  of  the  issues  of  fact,  joined  in  the  above-entitled 
action,  cannot  be  had  without  a  struck  jury  [or  that  the  im- 
portance and  intricacy  of  the  case  in  this  action  requires  a 
struck  jury],  and  on  motion  of  M.  JST..  counsel  for  the  plaintiff, 
after  hearing  O.  P.,  counsel  for  the  defendant  [and  filing  the 
affidavit  of  C.  D.,  dated ,  19—,  in  opposition  thereto] : 

It  is  hereby  ordered,  that  a  special  jury  be  struck  for  the 

trial  of  said  issues,  to  be  had  at  a '- of  the 

Court,  to  be  held,  etc.  [and  it  is  further  ordered  that  the  said 

jurors  attend  at  the  said  term  on  the day  of 

19—.] 

And  it  appearing  that  the  county  clerk  of county 

(or  commissioner  of  jurors  for  the  county  of  New  York,  or 
Kings)  is  interested  in  the  action  (or  is  related  to  the  plaintiff, 
or  defendant ;  or  is  not  indifferent  between  the  parties,  etc.), 

A.  P.,  of ,  and  F.  G.,  of ,  two  disinterested 

persons,  are  hereby  appointed  to  strike  said  jury. 

Form  No.  1187. 

Notice  of  Striking  a  Special  Jury  when  Ordered  by  the  Court. 

(Code  Civ.  Pro.  §  1064.) 

SiE — Please  take  notice,  that  on,  etc.  [here  state  a  time  at 
least  eight  days  after  the  date  of  service  of  this  notice],  I  shall 
attend  on  behalf  of  the  defendant,  before  C.  E.,  Esq.,  clerk  of 

1  Allowed  to  determine  value  of  a  railroad  119  miles  long,  witli  rolling 
stock,  etc.     Industrial  &  G.  T.  Co.  v.  Tod,  46  Misc.  492 ;  95  Supp.  44. 
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Drawing  Jury. 

■  county,  at  his  office  in  the of ,  for 


the  purpose  of  having  the  jury  struck,  which  has  been  ordered 
in  this  cause. 


Form  No.  1188. 

County  Clerk  or  Commissioner's  Certificate,  and  List  of  Special 
Jurors,  to  be  Delivered  to  the  Sheriff, 
(Code  Civ.  Pro.  §  1065.) 

A  list  of  the  names  of  twenty-four  persons  not  stricken  out 
in  this  cause,  and  who  compose  the  panel  of  the  special  jury, 
and  of  whom  twelve  are  to  try  this  cause,  to  wit : 

J.  T.,  of  the of ,  merchant. 

W.  G.,  of  the of ,  merchant. 

J.  C,  of  the of ,  farmer. 

\_A71d  in  that  manner  state  the  names,  and  addition,  of  the 
others  of  the  twenty  four.'] 

I  certify  that  the  above-named  twenty-four  persons  have 
been  drawn  to  serve  as  jurors  in  the  above-entitled  action,  pur- 
suant to  an  order  of  the  Supreme  Court,  made  the  

day  of  ,  19 — ,  and  which  said  twenty-four  persons 

have  not  been  striken  out  by  either  of  the  parties  in  the  said 
action.  ? 


Form  ]Vo.  1189. 

Notice  by  the  Sheriff,  who  is  Directed  to  Summon  Foreign  Jury, 

to  the  Clerk  or  Commissioner  of  Jurors  of  the  County. 

(Code  Civ.  Pro.  §  1070.) 

SiE — Please  take  notice,  that  a  foreign  jury  has  been  ordered 

by  the Court  for  the  trial  of  the  issue  in  this  cause, 

to  be  taken  from  the  county  of ,  and  that  a  certified 

copy  of  such  order  has  been  delivered  to  me. 


Form  No.  1190. 

Order  for  a  Foreign  Jury. 

(Code  Civ.  Pro.  §  1070.) 

On  reading  and  filing  affidavits  [desoribing  them'],  and  hear- 
ing counsel  for  both  parties : 

Oedeeed,  That  a  foreign  jury  be  summoned  for  the  trial  of 
the  issue  in  this  cause,  to  be  taken  from  the  county  of 
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(b)  opening  and  CLOStNG. 

1 .  The  right  to  open  and  close  is  a  legal  one  and  a  denial 
thereof  constitutes  reversible  error.  Millerd  v.  Thorn,  56 
N.  Y.  402.  Usually  the  plaintiff  has  the  right  to  open  and 
close  if  it  is  necessary  for  hira  to  give  any  evidence  whatever, 
even  though  inconsequential,  to  make  a  prima  facie  case. 
(Mley  V.  Preferred  Aog.  Ins.  Co.^  109  App.  Div.  394 ;  96  Supp. 
282.  But  if  the  defendant  admits  all  the  allegations  of  the 
complaint  and  sets  up  an  affirmative  defense  or  a  counterclaim 
he  has  the  right  to  open  and  close.  Murray  v.  N.  T.  Life 
Ins.  Co.,  85  ]Sr.  Y.  236.  The  admission  must  be  clear,  however. 
Clafim  V.  Baere,  28  Hun,  204 ;  Cilley  v.  Preferred  Ago.  Ins. 
Go.,  109  App.  Div.  394;  96  Supp.  282.  And  if  during  the 
course  of  the  trial  the  plaintiff  withdraws  the  only  claim  as  to 
which  there  is  any  denial  in  the  answer,  the  defendant  has  the 
right  to  close.     Fischer  v.  Frohne,  100  Supp.  1016. 

(c)  PEELIMINAET  MOTIONS    ON  THE    PLEADINGS  AND  OPENING. 

1 .  Dismissal  on  the  pleadings.^ — Where  necessary  allega- 
tions omitted  from  the  complaint  are  supplied  by  an  admission 
or  allegation  in  the  answer,  a  motion  upon  the  pleadings  at  the 
opening  should  be  denied.  Gragin  v.  O^Gonnell,  50  App.  Div. 
339  ;  63  Supp.  1071 ;  aff'd,  without  opinion,  169  K  Y.  573. 
Even  though  the  complaint  would  have  been  bad  on  demurrer. 
Gohu  V.  Husson,  113  N.  Y.  662  ;  Jacqudin  v.  Morning  Journal 
Assn.,  39  App.  Div.  515 ;  57  Supp.  .299.  Such  a  motion  is  a 
summary  demurrer  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

1  Where  the  plaintiff  withdrew  the  only  claim  adopted  by  the  defendant 
who  had  interposed  a  counterclaim,  the  refusal  to  permit  the  defendant 
to  open  and  close  is  reversible  error.  Mscher  v.  Frohne,  100  Supp.  1016. 
In  a  suit  on  an  accident  policy  an  answer  denying  that  the  insured  came 
to  his  death  in  the  manner  specified  in  the  policy  to  entitle  his  represen- 
tatives to  recover,  and  alleging  that  death  resulted  from  bodily  infirmities 
caused  by  the  use  of  intoxicating  liquors,  does  not  entitle  the  defendant 
to  open  and  close,  as  it  is  a  denial,  in  effect,  of  the  complaint.  Ciley  v. 
Preferred  Accident  Ins.  Co.,  109  App.  Div.  394;  96  Supp.  282. 

2  The  plaintiff  cannot  treat  as  a  nullity  an  unverified  answer  where  the 
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2.  Under  the  employers'  liability  act,  it  is  error  to  dismiss 
a  complaint  wJiere  there  is  some  evidence  that  the  defendant 
neglected  to  protect  properly  the  place  ^vhere  the  person 
injured  was  working.  Eeilly  v.  Troy  Brick  Co.,  18i  N.  Y. 
399. 

3.  Dismissing  the  complaint  on  opening  of  counsel'  is 

generally  a  "  very  unsafe  method  of  deciding  controversies, 
where  there  is,  or  ever  was,  anything  to  decide,  and  it  cannot 
be  resorted  to  in  many  cases,  with  justice  to  the  parties,  unless 
the  counsel,  in  stating  the  case  to  the  jury,  deliberately  and 
intentionally  states  some  fact  that,  in  any  view  of  the  case,  is 
fatal  to  the  action."  Montgomery  v.  Boyd,  78  App.  Div.  64 ; 
79  Supp.  879  ;  Hoffman  House  v.  Foote,  172  IST.  Y.  350 ;  Ken- 
nedy  v.  White,  91  App.  Div.  475 ;  86  Supp.  852 ;  Denenfeld 
V.  Baummi,  40  App.  Div.  502  ;  58  Sup]i.  110  ;  Oarrison  v.  Ma- 
Cullough,  28  App.   Div.  467;   51   Supp.  128.     The  practice, 

complaint  is  verified,  unless  he  gives  notice  tliat  he  intends  to  do  so. 
Jones  V.  Seaman,  30  Misc.  65;  62  Supp.  883.  An  action  cannot  be  dis- 
missed on  an  answer  showing  that  the  claim  is  barred  by  a  short  statute 
of  limitation  contained  in  a  life  insurance  policy,  without  proof  of  the 
facts  which  makes  the  defense  available.  Bannister  v.  M4ch.  Hut.  L.  Ins. 
Co.,  Ill  App.  Div.  TGu;  97  Supp.  843.  Where  an  answer  admits  the  sale 
and  delivery  of  goods  as  alleged  in  the  complaint  and  sets  up  payment, 
the  complaint  cannot  be  dismissed  without  aifirmative  proof  of  such  pay- 
ment.    Rishel  V.  Weil,  31  Misc.  70;  63  Supp.  178. 

iTo  sustain  a  judgment  dismissing  a  complaint  upon  the  opening  of 
the  counsel  for  tlie  plaintiff,  it  must  appear  either  (1)  that  the  complaint 
does  not  state  a  cause  of  action,  or,  (2)  that  the  cause  of  action,  well 
stated,  is  conclusively  defeated  by  something  interposed  by  way  of 
defense  and  clearly  admitted  as  a  fact  ;  or,  (3)  that  the  counsel  for  the 
plaintiff,  in  his  opening  address,  by  some  admission  or  statement  of  facts, 
so  completely  ruins  his  case,  that  the  court  is  justified  in  granting  a  non- 
suit. Hoffman  House  v.  Foote,  172  N.  T.  348.  A  dismissal  on  the  opening 
of  plaintiffs  counsel  cannot  be  sustained  on  appeal  if  the  complaint 
states  a  good  cause  of  action  and  the  opening  of  counsel  is  not  contained 
in  the  case  on  appeal.  Murphy  v.  Hopper,  75  App.  Div.  606  ;  78  Supp. 
657.  After  denial  of  a  motion  to  dismiss  the  complaint  on  the  opening  of 
the  plaintiff's  counsel,  if  the  deficiency  pointed  out  is  thereafter  supplied 
by  the  plaintiff's  proof,  the  denial  of  the  motion  is  proper.  Clemmons  v. 
Brinn,  36  Misc.  157  ;  72  Supp.  1066. 
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while  regular  in  some  cases,  sbould  not  be  encouraged. 
Montgomery  v.  Boyd,  78  App.  Div.  6i  ;  79  Supp.  879  ;  Garri- 
son V.  McOullough,  28  App.  Div.  467 ;  51  Supp.  12S  ;  Denen- 
feld  V.  Baumann,  40  App.  Div.  502;  58  Supp.  110.  It  is 
erroneous  unless  the  opening  shows  such  facts  as  preclude  the 
possibility  of  recovery,  or  unless  the  pleadings  present  no 
cause  of  action.  Kennedy  v.  White,  91  App.  Div.  475  ;  86 
Supp.  852. 

All  facts  alleged  and  stated  assumed  as  true. — On  dismissal 
of  a  complaint  on  the  opening  of  counsel,  tbe  facts  alleged  in 
the  complaint  and  those  stated  in  the  opening  must  be  assumed 
to  be  true,  as  well  as  every  inference  that  can  be  drawn  from 
them.  Oaleeshott  v.  Smith,  104  App.  Div.  384  ;  33  Supp.  659. 
On  appeal  from  a  judgment  dismissing  the  complaint  at  the 
close  of  the  plaintiff's  opening  address,  every  material  fact  in 
issue  will  be  presumed  to  be  found  in  the  plaintiff's  favor. 
Hoffman  House  v.  Foote,  172  N.  Y.  348. 

(d)  motions  in  the  course  of  the  tkial. 

1.  Objections.! — An  objection  to  the  admissibility  of  evi- 
dence under  the  pleadings  should  distinctly  and  plainly  point 
out  the  objection.  Eted  v.  Spear,  107  App.  Div.  144;  94 
Supp.  1007.  Once  distinctly  raised  and  overruled,  an  objection 
is  not  to  be  repeated  as  to  the  same  class  of  evidence.  Schultz 
V.  Union  By.  Co.,  181  N.  Y.  33 ;  Bate  v.  N.  T.  Glucose  Co., 
104  App.  Div.  207 ;  93  Supp.  249.  Cross-examination  as  to 
evidence  to  which  objection  has  been  made  does  not  waive  the 
objection.  Collins  v.  Carlin,  106  App.  Div.  204;  94  Supp. 
817.     (See  p.  1978.) 

1  An  objection  to  a  question  requiring  a  witness  to  state  a  conversation 
with  a  third  party  relates  to  an  entire  conversation,  and  the  entire  answer 
is  subject  to  an  objection.  Tracey  v.  Beid,  111  App.  Div.  396  ;  87  Supp. 
1074.  An  objection  on  the  ground  of  irrevelancy  may  be  sufficient  if  the 
evidence  is  fairly  incompetent,  of  which  fact  the  trial  judge  is  well  ad- 
vised. Gearty  v.  Mayor,  etc.,  of  N.  Y.,  183  N.  Y.  233.  Only  the  general 
principles  relating  to  objections  to  testimony  are  here  given.  Specific 
qup.'^tions  under  this  head  are  properly  found  in  a  vvorlc  on  evidence. 
See  also  subdivision  I.  post,  p.  1978. 
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2.  Motion  to  strike  out  testimony.^ — After  a  question  has 
once  been  answered,  the  only  remedy  is  a  motion  to  strike  out. 
Blake  v.  Mayer,  110  App.  Div.  734 ;  97  Supp.  424 ;  Buoldey 
V.  Westchester  Light  Co.,  93  App.  Div.  436 ;  87  Supp.  763 ; 
MoUneux  v.  Cla^p,  99  App.  Div.  543  ;  90  Supp.  880.  A  ques- 
tion not  being  objectionable,  if  the  answer  is  insufficient  for 
any  reason,  the  motion  may  be  made  to  strike  out,  notwith- 
standing no  objection  was  taken  to  the  question.  Boland  v. 
N.  T.  G.,  etc.,  R.  Co.,  48  Misc.  523  ;  96  Supp.  262.  Denial  of 
a  motion  to  strike  out  evidence  which  has  been  received  with- 
out objection,  is  not  reversible  error.  National  Radiator  Go. 
V.  Hull,  79  App.  Div.  109  ;  79  Supp.  519.  The  remedy  is  for 
the  aggrieved  party  to  ask  the, judge  to  instruct  the  jury  to 
disregard  it.  MoCoy  v.  Munro,  76  App.  Div.  435 ;  78  Supp. 
849. 

After  ease  submitted. — A  trial  judge  has  no  power  to  strike 
out  evidence  after  a  case  has  been  submitted,  which  evidence 
was  admitted  over  objection.  Robinson  v.  W.  Y.  El.  R.  Go., 
175  N.  Y.  219. 

If  defects  in  a  document  are  developed,  if  it  has  been  received 
in  evidence,  the  remedy  is  to  move  to  strike  it  out.  MersereoM 
V.  Mersereau,  49  App.  Div.  647;  63  Supp.  336. 

If  a  witness  refuses  to  be  cross-examined  it  is  error  to  refuse 
to  strike  out  his  testimony.  Gallagher  v.  Gallagher,  92  App. 
Div.  138 ;  87  Supp.  343. 

(e)  declaring  mistrial. 

1.  Grounds. — An  attempt  by  one  party  to  place  before  the 
jury  the  fact  that  the  other  has  made  an  offer  of  settlement  in 

1  If  a  question  assumes  a  fact  not  true,  and  together  with  the  answer 
involves  a  conclusion,  the  proper  remedy  is  by  motion  to  strike  out  the 
answer.  Oray  v.  Bklyn.  Hts.  R.  Co.,  175  N.  Y.  448.  •  A  general  motion  to 
strike  out  the  testimony  of  a  witness  without  pointing  out  specifically  what 
is  competent  and  what  is  incompetent,  must  be  denied  if  any  portion  of 
the  evidence  is  admissible.  Ventresca  v.  Beckwith,  112  App.  Div.  72  ;  98 
Supp.  134.  If  some  of  the  witness's  testimony  is  competent,  a  motion  to 
strike  it  all  out  is  properly  denied.  Powell  v.  Hudson  Valley  R.  Co.,  88 
App.  Div.  133;  84  Supp.  337. 
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the  case,  is  sufficient  ground  for  declaring  a  mistrial,  although 
the  error  may  be  cured  by  a  positive  charge  instructing  the 
jury  to  disregard  the  alleged  offer.  Wager  v.  Corwin,  72  App. 
Div.  485  ;  Y6  Supp.  513.  Where  an  issue  arising  on  mandamus 
is  tried  by  the  court  without  a  jury,  findings  of  facts  and  con- 
clusions of  law  must  be  made  or  a  mistrial  will  be  declared. 
People  ex  rel.  Berlinger-^.  Wells,  178  IST.  T.  411. 

2.  Withdrawing  juror. — While  a  motion  to  withdraw  a 
juror  is  addressed  to  the  sound  discretion  of  the  trial  judge,  his 
refusal  to  do  so  may,  in  a  proper  case,  be  reversed  on  appeal. 
Pirrung  v.  Supreme  Council  G.  M.  B.  Ass'n,  104  App.  Div. 
571 ;  93  Supp.  575.  If  after  the  court  has  received  improper 
evidence,  the  judge  offers  to  declare  a  mistrial,  to  which  the 
party  objects,  the  error  is  waived  and  cannot  be  urged  on  the 
motion  for  a  new  trial.  Fox  v.  Met.  St.  R.  Co.,  93  App.  Div. 
229  ;  78  Supp.  754. 

3.  Costs Where  an  attorney  conducts  himself  on  the  trial 

in  a  manner  offensive  to  the  dignity  of  the  court,  the  judge 
may  properly  declare  a  mistrial  and  send  the  case  to  the  foot 
of  the  calendar,  but  costs  should  not  be  imposed.  McCormick 
v.  Shea,  42  Misc.  555  ;  85  Supp.  1029. 

(f)  reopening  case. 

1.  The  opening  of  the  case  to  let  in  additional  testimony 

rests  in  the  discretion  of  the  court.  Pottsdam  Electric  Lgt. 
(&  Power  Co.  v.  Pottsdam  Village,  112  App.  Div.  810;  99 
Supp.  551 ;  Standard  Supply  <&  Equipment  Co.  v.  Merritt,  48 
Misc.  498  ;  96  Supp.  181 ;  Caldwell  v.  N.  J.  Steamboat  Co.,  47 
N.  Y.  282. 

2.  Evidence  confined. — The  evidence,  after  a  case  is  re- 
opened, will  be  confined  to  the  points  on  account  of  which  it 
was  reopened.     Stephens  v.  Fox,  83  N.  Y.  313. 

3.  The  request  to  recall  a  witness  must  not  be  conditional. 

Clapp  V.  Wilson,  5  Denio,  285,  • 
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(g)  communications  between  judge  and  juey. 

The  appellate  courts  are  very  strict  in  enforcing  the  rule 
that  there  shall  be  no  communication  between  the  presiding 
judge  and  the  jury,  except  either  in  open  court,  or  when  the 
counsel  on  both  sides  have  an  opportunity  to  be  present. 
High  V.  Chicli,  81  Hun,  100 ;  30  Supp.  652  ;  Watertown  B.  &  L. 
Co.  V.  Mix,^  51  ]Sr.  y.  558.  All  instructions  ought  to  be  given 
in  the  court  room  although  counsel  may  consent  that  instruc- 
tions be  sent  to  the  jury  room.  Plunkett  v.  Appleton,  51  How. 
Pr.  469  ;  aff'd  41  Super.  Ct.  159 ;  Dre^o  v.  Andrews,  8  Hun, 
23.  If  a  juror  asks  a  question  relating  to  evidence  already 
given,  which  question  indicates  that  he  has  forgotten  the  evi- 
dence on  a  particular  point,  it  is  reversible  error  for  the  trial 
judge  to  refuse  the  request  of  counsel  for  one  of  the  parties 
that  the  evidence  relating  to  the  question  be  read  to  the  jury. 
Mc Loughlin  v.  Syracuse  B.  T.  Co.,  101  Supp.  196.  But  it  is 
error  requiring  reversal  to  allow  the  stenographer,  who  took 
the  evidence  on  the  trial,  to  go  into  the  jury  room  and  read 
his  minutes  of  the  testimony  in  absence  of  the  counsel.  Otto 
V.  Young,  43  Misc.  628  ;  88  Supp.  188. 

The  act  of  a  justice  in  going  to  a  jury  room  without  the 
knowledge  of  the  parties  is  sufficient  to  require  the  verdict  to 
be  set  aside  irrespective  of  the  motive  of  the  justice.  Yalen- 
tine  V.  Kelly,  54  Hun,  78 ;  7  Supp.  184 ;  Benson  v.  Cla7'h,  1 
Cow.  258.  But  where  the  judge  supposed  counsel  were  fol- 
lowing him  into  the  jury  room  but  they  did  not  do  so  and  the 
j  udge  refused  to  give  instruction,  it  was  held  that  the  irregu- 
larity did  not  require  the  verdict  to  be  set  aside.  Keeler  v. 
Loohwood,  Hill  &  D.  Supp.  137. 

The  judge  may  recall  the  jury  and  further  charge  them  in 
the  presence  of  counsel  to  correct  any  supposed  error  in  the 

iln  this  case  after  the  jury  had  retired  they  sent  a  written  inquiry  to 
tlie  trial  judge  as  to  what  a  witness  testified  to  on  a  particular  point. 
The  judge  showed  it  to  the  stenographer  who  wrote  :  "No  such  que.s- 
tion  was  asked,"  and  the  paper  was  sent  to  the  jury,  without  coun.seTs 
knowledge.  The  Court  of  Appeals  set  aside  tlie  verdict  for  this  irregular- 
ity, disregarding  the  fact  whetlier  the  answer  sent  correctly  stated  the 
fact  or  not. 
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charge.  Philips  v.  N.  T.  Cent.  B.  Co.,  127  ¥.  Y.  657; 
Greenfield  v.  People,  85  N.  Y.  75.  It  is  error  for  the  judge  to 
send  his  minutes  of  the  trial  to  the  jury  room  without  knowl- 
edge of  the  counsel.  Neil  v.  Abel,  24  Wend.  185.  If  the  jury 
is  recalled  to  the  court  room  it  is  not  necessary  for  the  judge 
to  send  for  counsel  before  further  instructing  the  jury  in  open 
court ;  it  is  the  duty  of  counsel  to  remain  in  the  court  room. 
Cornish  v.  Graff,  36  Hun,  160.  Although  as  a  matter  of 
courtesy  the  judge  will  usually  send  for  counsel.  Id.  Counsel 
must  object  to  the  communication  when  the  fact  is  first  called 
to  his  attention  that  the  communication  has  been  made  or  is 
thi^eatened.  Mahoney  V.  Decker,  18  Hun,  365  ;  Thorp  v. 
Riley,  57  Super.  Ct.  589.  However,  mere  silence,  when  such 
a  communication  is  threatened,  does  not,  by  the  weight  of 
authority,  seem  to  be  sufficient  to  amount  to  a  consent.  Tay- 
lor V.  Betsford,  13  Johns.  487 ;  Moody  v.  Pomeroy,  4  Denio, 
115.  Coercion  on  the  part  of  the  judge  to  compel  the  jury  to 
agree  may  be  sufficient  ground  for  setting  aside  the  verdict. 
Cranston  v.  N.  Y.  Central  R.  Co.,  103  JST.  Y.  614 ;  Ingersoll  v. 
Town  of  Lansing,  51  Hun,  101 ;  Slater  v.  Mead,  53  How.  Pr. 
57.  Thus  unduly  limiting  time  of  jury  and  counsel  after  a 
long  trial.  Warren  v.  Rogers,  66  App.  Div.  252 ;  72  Supp. 
758. 

Taking  exhibits  to  jury  room. — It  is  in  the  discretion  of  the 
trial  judge  whether  to  allow  the  jury  to  take  exhibits  to  the 
jury  room.  Howland  v.  Willetts,  9  N.  Y.  170  ;  Sanderson  v. 
Bowen,  2  Hun,  153.  Whether  or  not  to  discharge  the  jury. 
White  V.  Calder,  35  JST.  Y.  185.  But  he  has  no  power  to  per- 
mit them  to  use  pleadings,  not  in  evidence,  to  fix  damages. 
Drew  v.  Andrews,  8  Hun,  23.  Or  delegate  his  duties,  between 
their  retiring  and  their  verdict,  to  the  clei-k.  Ingersoll  v. 
Town  of  Lansing,  51  Hun,  101 ;  5  Supp.  288. 

(h)  dieecting  vbedict  ;  dismissal  on  the  merits  and  nonsuit. 
1.  When  case  must  go  the  jury.'— If  the  evidence  presents 

I A  previous  request  to  direct  a  verdict  does  not  preclude  a  party  from 
requesting  to  have  the  case  suhmitted  to  the  jury.     Sei&on  v.  Tagliabue, 
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an  actual  issue  of  fact  in  a  case  where  the  right  of  trial  by  jury 
exists,  the  court  cannot  direct  a  verdict,  but  may  set  aside  a 
verdict  and  order  a  new  trial,  if  the  verdict  is  against  the 
weight  of  evidence.  McDonald  v.  Met.  St.  R.  Co.,  167  N.  Y. 
66  ;  Schmal  v.  Rothschild,  96  Supp.  179.  Or  if  there  is  some 
evidence,  though  the  trial  judge  believes  it  to  be  false.  Cohen 
V.  Mvacoff,  96  Supp.  411.  Or  if  the  only  evidence  is  that  of 
the  party  having  the  burden  of  proof.  Fuller  Buggy  Co. 
V.  Waldron,  112  App.  Div.  814  ;  99  Supp.  561 ;  Mendoza  v. 
Levy,  111  App.  Div.  449  ;  97  Supp.  753.  But  if  the  evidence 
of  a  witness  is  not  improbable,  surprising  or  suspicious,  and  he 
is  not  contradicted  directly  or  by  legitimate  inference,  it  is  not 
necessary  to  submit  his  credibility  to  the  jury  if  he  is  a  party 
to  the  action.  Electric  Fire  Proof  Co.  v.  Smith,  113  App. 
Div.  615  ;  99  Supp.  37.  The  credibility  of  witnesses  is  a  ques- 
tion which  must  be  passed  upon  by  the  jury,  not  by  the  court. 
Ooodwin  V.  Sommer,  49  Misc.  552  ;  97  Supp.  960.  If  there  is 
some  evidence  tending  to  establish  the  plaintiff's  cause  of  ac- 
tion, the  case  must  be  submitted  to  the  jury,  although  that  evi- 
dence seems  incredible.  Fish  v.  Utica  Steam,  etc..  Mills,  109 
App.  Div.  327 ;  95  Supp.  673. 

Remarhs  hy  a  judge  indicating  that  certain  matters  are  not 
for  the  consideration  of  the  jury,  amounts  to  a  withdrawal  of 
the  question,  and  is  tantamount  to  a  direction  of  the  verdict. 
DeKremen  v.  Clothier,  109  App.  Div.  481 ;  96  Snpp.  525 ; 
Corrigan  v.  Fmik,  109  App.  Div.  846  ;  96  Supp.  910. 


50  Misc.  156;  98  Supp.  236.  But  where  both  parties  request  the  court  to 
direct  a  verdict,  and  one  is  directed,  the  defeated  party  cannot  subse- 
quently insist  upon  going  to  the  jury.  Zajic  v.  Elian,  50  Misc.  289;  98 
Supp.  652.  An  exception  to  a  motion  to  direct  a  verdict  saves  the  right 
to  go  to  the  jury.  Wood  v.  Rairden,  111  App.  Div.  303;  97  Supp.  735. 
An  exception  to  the  denial  of  a  request  to  go  to  the  jury  upon  a  question 
of  fact  is  not  sufficient  to  challenge  the  correctness  of  the  ruling  directing 
a  verdict  without  an  exception  being  taken  thereto.  Benedict  v.  Pincus, 
109  App.  Div.  20;  95  Supp.  1042.  After  moving  to  have  a  case  submitted 
to  the  jury,  in  opposition  to  a  motion  for  dismissal,  the  specific  question 
of  fact  to  be  submitted  to  the  jui-y  should  be  pointed  out.  Bowers  v. 
Ocean  Ace.  &  Guarantee  Corp.,  110  App.  Div.  691;  97  Supp.  485. 
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If  both  parties  mcmefor  the  direction  of  a  verdict^  the  verdict, 
if  directed,  is  considered  that  of  the  jury.  Kennedy  v.  City  of 
N.  Y.,  99  App.  Div.  588 ;  91  Supp.  252.  But  after  both 
parties  have,  requested  the  direction  of  the  verdict,  but  before 
the  case  has  been  taken  from  the  jury,  the  motion  of  one  party 
to  go  to  the  inry  on  a  question  as  to  which  there  is  disputed 
evidence  must  be  granted.  Oramath  v.  Baylis,  113  App.  Div. 
666  ;  99  Supp.  973.  If  a  party  states  that  he  desires  to  go  to 
the  jury  on  only  one  question  he  waives  the  right  to  go  to  the 
jury  on  another  question.  Wood  v.  Eairden,  111  App.  Div. 
303  ;  97  Supp.  735. 

Yoid  contract  as  appears  from  cov/nseVs  opening. — Where  it 
is  shown  by  the  opening  statement  of  counsel  for  the  plaintiff 
that  the  contract  on  which  the  suit  is  brought,  is  void  as  be- 
ing either  in  violation  of  law  or  against  public  policy,  the  court 
may  direct  the  jury  to  find  a  verdict  for  the  defendant.  Os- 
canyan  v.  Arms  Go.,  103  U.  S.  261. 

Construing  a  statute  is  the  duty  of  the  court  and  to  determine 
whether  or  not  it  applies  to  a  case  in  which  the  facts  are  un- 
disputed and  the  question  of  such  application  should  not  be 
submitted  to  the  jury.  Winchell  v.  Town  of  Camillus,  1 09  App. 
Div.  341 ;  95  Supp.  688. 

2.  Dismissal  on  the  merits.^ — After  the  evidence  of  both 
parties  has  been  taken,  there  should  not  be  merely  a  dismissal 
of  the  complaint,  but  a  verdict  should  be  directed  for  the  de- 
fendaiit  so  that  a  judgment  may  be  entered  on  the  merits. 
Niagara  Fire  Ins.  Co.  v.  Cam-pbell  Stores,  101  App.  Div.  400 ; 
92  Supp.  208  ;  Harris  v.  Buchana/n,  100  App.  Div.  403  ;  91 
Supp.  484.  A  dismissal  on  the  merits  may  in  a  proper  case  be 
made  when  the  plaintiff  rests,  if  the  evidence  adduced  is  such 

1  See  note  1  to  paragraph  1,  ante,  p.  1973. 

2  If  the  plaintiff  before  resting  his  case  offers  evidence,  part  of  which  is 
properly  rebuttal,  the  court  should  accept  all  competent  evidence  under 
the  complaint  as  framed,  and,  it  seems,  may  exclude  that  which  ought 
properly  to  be  offered  on  rebuttal,  but  should  not  dismiss  the  complaint  on 
the  merits  because  the  plaintiff  ofEers  rebuttal  testimony  relating  to  the 
allegations  of  the  complaint.     Auten  v.  Bennett,  183  IST.  Y.  496. 
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as  to  show  that  the  plaintiff  has  no  cause  of  action,  and  find- 
ings of  fact  and  conclusions  of  law  are  made  by  the  court  and 
the  case  is  not  one  where  there  is  merely  a  failure  of  proof  to 
sustain  the  allegations  of  the  complaint.  Deeley  v.  ITeintz, 
169  N.  Y.  129  ;  Oriffin  v.  Meohcmics  cfe  Traders  Bank,  61  App. 
Div.  434 ;  TO  Supp.  651  ;  afif'd  171  K  Y.  665.  In  an  action 
for  negligence  causing  death,  where  the  actual  cause  of  death 
is  not  proved,  the  dismissal  of  the  complaint  should  not  be  on 
the  merits.  Grace  v.  FassoU,  6Y  App.  Div.  443  ;  73  Supp.  906. 
Failure  to  produce  an  architect's  certificate,  in  an  action  on  a 
building  contract,  requires  a  nonsuit,  but  not  a  dismissal  on 
the  merits.  Connolly  v.  Hyams,  47  App.  Div.  592 ;  62  Supp. 
567.  Where  the  plaintiff's  evidence  is  of  such  a  character  that 
the  defendant  may  elect  to  rely  upon  it  and  moves  for  a  dis- 
missal of  the  complaint,  which  is  granted,  and  the  court  there- 
upon makes  findings  of  fact  and  conclusions  of  law  and  these 
findings  are  excepted  to  the  defeated  party  cannot  claim  that 
the  judgment  was  a  mere  nonsuit.  Deeley  v.  Heintz,  169  N.  Y. 
129 ;  Lynd  v.  Oermania  Life  Ins.  Co.,  174  N.  Y.  76.  Upon 
refusal  to  grant  an  amendment  to  the  plaintiff  or  an  adjourn- 
ment, if  the  action  is  dismissed,  it  should  be  a  mere  nonsuit, 
and  not  a  dismissal  on  the  merits.  Freedman  v.  Sirota,  109 
Div.  874 ;  96  Supp.  812.  A  dismissal  because  the  action  was 
prematurely  brought  should  not  be  upon  the  merits.  Hichs  v. 
Skives,  65  App..  Div.  447;  72  Supp.  867.  Upon  failure  of 
proof,  the  plaintiff  should  be  nonsuited  and  it  is  error  to  dis- 
miss the  complaint  upon  the  merits  if  the  complaint  states  a 
cause  of  action.  Colyer  v.  Guilfoyle,  47  App.  Div.  302 ;  62 
Supp.  21. 

Upon,  a  jury  trial  the  court  has  no  power  at  the  close  of 
the  case  to  order  a  dismissal  upon  the  merits,  but  may  in  a 
proper  case  direct  a  verdict  for  the  defendant.  Peggo  v.  Dinan, 
72  App.  Div.  434;  76  Supp.  565.  After  a  jury  trial  in  which 
the  court  has  submitted  specific  questions  of  fact  to  the  jury 
and  reserved  the  motion  to  dismiss  until  after  the  verdict,  the 
court  should  either  nonsuit  the  plaintiff  or  direct  the  jury  to 
render  a  general  verdict,  but  should  not  dismiss  the  complaint 
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upon  the  merits.  Hoeij  v.  Metro.  St.  R.  Co.,  70  App.  Div.  60  ; 
7-i  Supp.  1113.  Upon  reserving  a  decision  a  motion  to  dismiss 
until  after  the  verdict,  the  court  has  no  power  to  set  aside  a 
verdict  in  favor  of  a  plaintiff  and  order  a  verdict  for  the  de- 
fendant. Orecelius  v.  City  of  N.  Y.,  114  App.  Div.  801 ;  100 
Supp.  314.  Where  a  judge  reserves  a  motion  to  dismiss  until 
after  a  general  verdict  has  been  rendered,  he  cannot  under 
Code  Civ.  Pro.  §  1187,  dismiss  the  complaint  on  the  merits. 
Levy  V.  Grove  Mills  Paper  Co.,  80  App.  Div.  384 ;  80  Supp. 
730. 

When  motion  to  dismiss  made. — A  motion  to  dismiss  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  may  be  made  at  the  close  of  the  evidence. 
Wood  (&  Seliok  v.  Ball,  114  App.  Div.  743 ;  100  Supp.  119. 
When  made  at  the  end  of  the  plaintiff's  case,  the  testimony 
given  must  be  regarded  as  true.  Portmcm  v.  Oppenheim,  50 
Misc.  614 ;  99  Supp.  537. 

3.  Nonsuit.^ — A  judgment  of  nonsuit  is  a  decision  by  the 
court  that  the  plaintiff  has  produced  no  evidence  upon  which 
facts  may  be  found.  Lindenthal  v.  Germania  Life  Lns.  Co., 
174  N.  Y.  76. 

"  Summary  demurrer.'''' — A  motion  to  dismiss  is  equivalent 
to  a  summary  demurrer  upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Albany  Belting  <&  Supply  Co.  v.  Orell,  67  App.  Div.  81 ;  73 
Supp.  580  ;  WaUrs  v.  Spencer,  44  Misc.  1 5. 

1 A  motion  to  dismiss  for  want  of  proof  should  point  out  the  specific 
defects  which  are  supposed  to  exist,  so  that  the  plaintiff  may  have  a 
chance,  if  possible,  to  supply  the  proof.  BoUt  v.  Epstein,  29  Misc.  583; 
61  Supp.  248.  A  failure  to  satisfactorily  answer  a,  question  on  cross- 
examination  is  insufficient  ground  for  dismissing  the  complaint,  where  it 
appears  that  the  plaintiff's  act  was  not  willful.  Dougherty  v.  McCoUum, 
112  App.  Div.  917;  98  Supp.  590.  A  motion  to  dismiss  on  the  ground  of 
variance  between  the  complaint  and  the  proof  may  be  made  at  the  close 
of  plaintiff's  case.  Morito  v.  Interurhan  St.  R.  Co.,  48  Misc.  614;  95  Supp. 
528.  After  a  non-suit  a  judgment  on  the  merits  phould  not  be  rendered. 
Hedenberg  v.  Manhattan  B.  Co.,  91  Supp.  68. 
YOL.  11—70 


1978      Bradbury's  Lansing's  forms  and  practice. 

Miscellaneous  Questions  Raised  During  Progress  of  Trial. 

Wlien  nonsuit  error. — If,  upon  a  jury  trial,  the  court  reaches 
a  conclusion  in  favor  of  the  defendant,  a  verdict  for  the  de- 
fendant should  be  directed  :  merely  to  nonsuit  the  plaintiff  is 
error.i   StumpfY.  Hallahom,  101  App.  Div.  383  ;  91  Supp.  1062. 

Where  a  complaint  demands  equitable  relief,  and  the  case  has 
been  placed  upon  the  special  term  calendar  for  trial  as  an  equi- 
table action,  the  complaint  should  not  be  dismissed  if  a  legal 
cause  of  action  is  pleaded,  but  the  case  should  be  sent  to  the 
trial  terra  calendar.  Ashley  v.  Lehmann,  54  App.  Div.  45  ; 
66  Supp.  299  ;  Gilbert  v.  Bunnell,  92  App.  Div.  284  ;  86  Supp. 
1123. 

(l)    MISCELLAUEOTTS  QUESTIONS   KAISED    DUEING    THE    PEOGEESS   OF 
THE  TEIAL. 

1.  Objections  to  evidence  during  the  course  of  the  trial.^ 

— Objections  to  evidence  must  be  made  at  the  time  it  is  of- 
fered, or  it  will  be  deemed  waived.  Thyll  v.  iV..  T.  (&  Long 
B.  B.  Co.,  92  App.  Div.  518  ;  87  Supp.  345.  The  objection 
should  state  the  ground  thereof.  Oerry  v.  Siebrecht,  84  Supp. 
250.  An  objection  to  a  book  offered  in  evidence,  part  of  the 
contents  of  which  is  inadmissible,  should  be  sustained  and  the 
offer  limited  to  such  parts  of  the  book  as  are  deemed  compe- 
tent. Geneva  Mineral\  8pr.  Go.  v.  Steele,  111  App.  Div.  706; 
97  Supp.  996. 

If  a  trial  judge  has  changed  his  ruUng,  as  to  the  issues  in- 
volved, so  as  to  make  an  exhibit  admissible  which  had  thereto- 
fore been  ruled  out,  the  party  offering  the  exhibit  should  re- 
offer  the  same,  if  he  wishes  to  talce  advantage  of  his  exception. 
Zeller  v.  Zeiter,  114  App.  Div.  148  ;  90  Supp.  624. 

A  distinct  announcement  by  a  trial  judge  that  he  will  exclude 
a  certain  class  of  evidence  Sind  permit  an  exception,  suflBciently 
presents  the  correctness  of  the  ruling  without  the  question  be- 

1  Though  one  of  form  only.     Id. 

2  This  subdivision  contains  only  tlie  recent  principal  cases  reiterating 
the  general  rules,  wliich  are  well  established,  concerning  the  method  of 
interposing  objections  and   taking  advantage  of  errors  committed  by  the 

,  court  in  the  admission  and  rejection  of  evidence. 
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ing  actually  put.  Corigan  v.  Funk,  109  App.  Div.  846  ;  96 
Supp.  910. 

If  a  plaintiff  introduces  07'al  testimony  as  to  the  terms  of 
a  written  agreement,  he  waives  objection  to  similar  testimony 
on  the  part  of  the  defendant  on  the  ground  that  it  is  second- 
ary and  not  the  best  evidence.  MeCormick  v.  MandeTbaum, 
102  App.  Div.  302 ;  92  Supp.  425. 

Effect  of  cross-examination  as  to  improper  evidence  admitted 
over  objection. — It  seems  that  if  illegal  evidence  is  admitted, 
either  on  direct  or  cross-examination,  under  objection,  such  ob- 
jection is  not  waived  by  either  cross-examination  or  by  a  re- 
direct examination  of  the  same  v\ritnesses  on  the  same  subject. 
Bothenherg  v.  Filar sTcy,  30  Misc.  610,  612  ;  62  Supp.  721,  and 
cases  cited. 

Moving  to  strike  out. — Failure  to  object  to  incompetent  evi- 
dence precludes  a  party  from  moving  to  strike  it  out.  Plum 
V.  Met.  St.  R.  Co.,  91  App.  Div.  420 ;  86  Supp.  82Y.  It  seems 
the  rule  is  different  if  the  evidence  is  irrelevant,  in  which  case 
the  party  against  whom  it  is  received  may  request  the 
court  to  charge  to  the  jury  to  disregard  it.  Id.  A  motion  to 
strike  out  as  inadmissible  evidence  which  has  been  received 
without  objection  is  addressed  to  the  discretion  of  the  court. 
Betzel  V.  Fasterley,  96  App.  Div.  617 ;  89  Supp.  154.  But  an 
answer  which  is  not  responsive  and  gives  hearsay  testimony, 
may  be  stricken  out  without  any  objection  having  been  inter- 
posed to  the  question.  Brown  v.  Brown,  110  App.  Div.  913  ; 
96  Supp.  1002  ;  Helmken  v.  City  of  N.  Y .,  90  App.  Div.  135  ;  85 
Supp.  1048.  But  the  ground  of  the  motion  should  be  stated. 
An  answer  given  by  an  expert  to  the  hypothetical  question, 
should  not  be  stricken  out  on  motion  when  no  ground  is  as- 
signed therefor.     Jarvis  v.  Met.  St.  R.  Co.,  65  App.  Div.  490  ; 

72  Supp.  829. 

Receiving  further  illegal  evidence  similar  to  that  not  objected 

to^ The  fact  that  improper   evidence  has   been  introduced 

without  objection  does  not  justify  the  court  in  allowing  more 
improper  evidence  on  the  same  line  when  objection  is  made. 
People  V.  Holmes,  166  N.  Y.  540,  546. 
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Secondary  evidence  received  without  objection. — If  secondary 
evidence  of  the  contents  of  a  written  agreement  is  received 
without  objection,  the  one  who  claims  under  such  an  agree- 
ment is  entitled  to  the  benefit  of  the  evidence.  Harris  v.  JSc/- 
gleston,  47  App.  Div.  169 ;  62  Supp.  221. 

2.  The  order  of  proof  is  a  matter  within  the  discretion  of 

a  trial  court.  Johnston  v.  Mutual  Reserve  Life  Ins.  Co.,  43 
]\[isc.  251 ;  87  Supp.  438.  The  court  may  admit  statements 
by  an  agent  prior  to  proof  being  offered  showing  the  agency. 
WanamaJcer  v.  Megraw,  48  App.  Div.  54 ;  62  Supp.  962;  rev'd 
on  another  point  168  JST.  Y.  125.  Although  the  exclusion  of 
preliminary  questions  which  are  introductory  to  the  transac- 
tion in  issue  may  sometimes  be  harmful  and  amount  to  rever- 
sible error.  Stewary  v.  Harris  101  App.  Div.  181 ;  91  Supp. 
438.  In  laying  a  foundation  for  secondary  evidence  it  is  im- 
proper to  admit  in  evidence  a  subpoena  duces  tecum  reciting 
the  existence  of  documents  which  have  not  been  proved  before 
the  jury.     Jones  v.  BeilT/y,  174  N.  Y.  97. 

3.  Offer  of  testimony. — The  trial  court  is  not  bound  to 

pass  upon  an  offer  of  testimony,  but  it  is  a  matter  within  its 
discretion,  and  it  has  the  right,  at  least  when  the  opposite 
party  requires  it,  to  decide  that  the  witness  shall  be  produced, 
and  questions  asked  tending  to  establish  the  matter  embraced 
in  the  offer.  Matter  of  Potter,  161  IST.  Y.  84 ;  l^ehigh  8.  & 
M.  Go.  V.  Colby,  120  IST.  Y.  640. 

4.  Limiting  effect  of  evidence. — A  judge  presiding  at  a 

jury  trial  is  not  bound  when  receiving  documentary  evidence, 
Avhich  is  offered  for  certain  purposes,  to  state  the  purposes  for 
which  the  evidence  is  to  be  received.  HeaVy  v.  Ins.  Co.  of 
Penn.,  60  App.  Div.  327 ;  63  Supp.  1055. 

5.  Rebuttal. — "  As  to  just  how  far  counsel  should  be  al- 
lowed to  go  upon  rebuttal  is  largely  in  the  discretion  of  the 
court,  and  while  the  rule  is  well  settled  that  where  a  party 
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upon  cross-examination  inquires  into  strictly  collateral  matter 
that  has  no  relation  to  the  examination  in  chief,  it  is  not  com- 
petent for  him  to  call  a  witness  to  contradict  or  disprove  testi- 
mony thus  given,  nevertheless,  where  the  examination  has  re- 
lation to  the  subject  upon  which  the  witness  has  testified  upon 
direct  examination,  it  is  not  a  collateral  matter  which  cannot 
be  contradicted."  Hall  v.  Wagner,  111  App.  Div.  70  ;  97  Supp. 
570. 

The  plaintiff  is  not  required  to  anticipate  the  evidence  the 
defendant  will  present  in  support  of  a  counterclaim  and  when 
he  oifers  evidence  to  disprove  the  counterclaim  after  the  de- 
fendant has  closed  he  should  not  be  governed  by  the  usual 
rules  as  to  rebuttal.     Blaut  v.  Gross,  94  Supp.  324. 

The  question  of  whether  or  not  additional  evidence  shall  be 
received,  on  behalf  of  the  plaintiff,  although  not  strictly  in  re- 
buttal, is  in  the  discretion  of  the  court. '  Baumann  v.  Nemns, 
52  App.  Div.  290  ;  65  Supp.  84  ;  Ocorr  &  Bugg  Co.  v.  City  of 
Little  Falls,  77  App.  Div.  592 ;  79  Supp.  251 ;  aff' d  178  IST.  Y. 
622;  I)eGraff\.  Lang,  92  App.  Div.  564;  87  Supp.  78.  But 
an  improper  exercise  of  this  discretion  may  require  a  reversal 
of  the  judgment.  DeOraff  v.  Lang,  92  App.  Div.  564 ;  87  Supp. 
78.  If  upon  cross-examination  of  a  witness  for  the  defendant 
relating  to  matters  brought  out  on  his  direct  examination,  evi- 
dence is  given  prejudicial  to  the  plaintiff,  the  plaintiff  should 
be  allowed  to  interpose  evidence  in  rebuttal.  Sail  v.  Wagner, 
111  App.  Div.  70  ;  97  Supp.  570. 

6,  The  scope  of  a  cross-examinatioii  upon  collateral  mat- 
ters for  the  purpose  of  testing  the  credibility  of  witnesses  is 
usually  within  the  discretion  of  the  trial  judge.  Nathan  v. 
Uhlmam,n,  101  App.  Div.  388 ;  92  Supp.  13. 

7.  Showing  defendant  in  negligence  case  is  insured — The 

admission  of  evidence  tending  to  show  that  the  defendant  is 
insured  under  a  policy  of  liability  insurance  in  an  action  for 
neglio-ence  is  reversible  error.  Cosselmon  v.  Dunfee,  172  N.  T. 
507 ;  Manigold  v.  Black  Rimer  Traction  Co.,  81  App.  Div. 
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381 ;  60  Supp.  861 ;  MoTague  v.  Dowst,  51  App.  Div.  206 ; 
64  Supp.  949.  Persistence  in  bringing  the  fact  to  the  atten- 
tion of  the  jury,  is  sufficient  on  which  to  reverse  a  judgment. 
Manigold  v.  Black  River  Traction  Oo.,  81  App.  Div.  381 ;  60 
Supp.  861.  But  in  selecting  a  jury  it  is  proper  to  ask  as  a  pre- 
liminary question  if  any  member  of  the  jury  is  interested  in, 
or  is  an  agent  or  stockholder  of  any  insurance  company  in- 
suring corporations  against  liability  for  negligence.  Grant 
V.  Nat.  RaihooA/  Spring  Oo.,  100  App.  Div.  234 ;  91  Supp. 
805. 

8.  Compelling  election. — The  court  will  usually  not  com- 
pel an  election  before  the  trial  when  the  complaint  states  dif- 
ferent but  closely  kindred  causes  of  action  for  recovering  the 
same  amount  on  the  same  transactions.  Framike  v.  Taussig, 
95  Supp.  212. 

9.  Leading  questions  may  be  justified  if  the  trial  court  be- 
comes satisfied  that  the  witness  is  hostile.  ZiVuer  v.  Robert 
Graves  Co.,  106  App.  Div.  582;  94  Supp.  714. 

(j)    THE  CHARGE. 

1.  Exceptions. — An  exception  to  the  charge  must  be  taken 
before  the  jury  have  rendered  their  verdict.  Code  Civ.  Pro. 
§  995.  An  exception  to  a  charge  on  the  ground  that  it  ex- 
presses an  erroneous  idea,  without  directly  pointing  out  the 
alleged  error,  is  insufficient.  People  v.  Waters,  114  App.  Div. 
669  ;  100  Supp.  1Y7. 

2,  What  to  contain .>— Trial  judges  are,  in  this  State,  under 
law,  a  light  and  a  guide  to  juries,  and  can  appropriately  express 
their  opinion  on  the  facts  to  the  jury  in  civil  cases,  provided 
they  fairly  leave  the  decision  of  the  questions  of  fact  to  the 
jury.     Finan  v.  N.  Y.  O.,  etc.,  R.  -Co.,  Ill  App.  Div.  383 ;  97 

1  A  characterization  by  the  judge  of  a  witness  as  "vicious  and  preco- 
cious ofEscouring  of  the  street "  is  sufBcient  to  require  a  new  trial.  People 
V.  Myers,  115  App.  Div.  464. 


TRIALS.  1983 


Receiving  Verdict. 


Supp.  859.  The  judge  may  point  out  the  inference  which  may 
be  drawn  from  a  given  set  of  facts,  so  long  as  he  leaves  it  to 
the  jury  to  draw  such  inference.  Kirlcpatrich  v.  Allemcmnia, 
Fire  Ins.  Co.,  102  App.  Div.  327 ;  92  Supp.  466. 

Usury. — Where  there  is  some  evidence  of  usury  in  the  case 
it  is  error  for  the  court  to  say  :  "I  will  not  charge  as  to  usury 
at  all."     Levenson  v.  Arnold,  100  Supp.  1021. 

3.  Error  cured. — An  error  in  refusing  an  instruction  is  cured 
by  a  statement  in  the  main  charge  of  the  principle  involved. 
Town  of  Oyster  Bay  v.  Jacob,  109  App.  Div.  613 ;  96  Supp. 
620.  If  inconsistent  instructions  are  given,  the  last  are  those 
which  are  deemed  to  control.  Stern  v.  Westchester  Elec.  R. 
Co.,  99  App.  Div.  491 ;  90  Supp.  870. 

4.  Degree  of  proof. — The  charge  that  the  proof  of  a  con- 
tract should  be  "  clear,  convincing  and  conclusive,"  is  erroneous, 
as  calling  for  a  higher  degree  of  proof  than  that  required  by 
the  rule,  which  only  calls  for  a  fair  preponderance  of  the  evi- 
dence.    Roherge  v.  Bonner,  185  IST.  Y.  265. 


(k)  eeceiving  vbediot. 

FORMS. 

NO.  PAGE. 

1191.  Clerk's  minutes  of  trial 1984. 

1192.  Same,  upon  verdict  subject  to  the  opinion  of  the  court 1984. 

1193.  Clerk's  certificate  of  special  verdict  in  divorce  action 1985. 

1.  Code  provisions  applicable. — The  provisions  of  the  Code 
of  Civil  Procedure,  applicable  to  the  receiving  of  the  verdict, 
are  §§  1181-1189. 

2.  Absence  of  judge  and  jury. — The  absence  of  the  trial 
judge  and  the  jury  when  the  verdict  is  received,  is,  at  most, 
regarded  as  an  irregularity,  which  may  be  waived  by  stipula- 
tion. Chichester  v.  Winton  Motor  &  Carriage  Co.,  110  App. 
Div.  78  ;  96  Supp.  1006  ;  Du  Bug  v.  Lasell,  Dalley  c&  Co.,  182 
N.  T.  482.     If  rendered  in  the  absence  of  the  judge  who  pre- 
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sided,  but  in  the  presence  of  another  judge  of  the  same  court, 
it  is  a  mere  irregularity.  Terreberry  v.  Mahot,  111  App.  Div. 
235  ;  97  Supp.  21.  But  a  written  verdict  wliich  is  received  by 
a  clerk,  in  the  absence  of  the  judge,  who  departed  from  the 
court  room,  when  the  jury  retired  and  did  not  return,  is  void, 
although  no  objection  was  taken  at  the  time.  Morris  v.  Ha/r- 
hurger,  100  App.  Div.  357 ;    91  Supp.  409. 

3.  Adding  interest. — After  a  general  verdict  in  favor  of  a 
plaintiff  for  the  amount  claimed,  the  court  has  power  to  add 
interest  and  correct  the  verdict  accordingly.  McAfee  v.  Dix, 
101  App.  Div.  69 ;  91  Supp.  464. 

Form  No.  1191. 

Clerk's  Minutes  of  Trial. 
(Code  Civ.  Pro.  §  1189.) 

On  motion  of  A.  B.,  Esq.,  attorney  for  the  plaintiff : 

Oedeebd,  That  a  jury  be  impanelled  in  this  cause,  and  that 
the  parties  proceed  to  trial. 

The  defendant  being  called,  appeared : 

Oedeeed,  That  his  appearance  be  entered. 

The  following  jurors,  having  been  duly  summoned,  appeared, 
and  were  openly  drawn  and  sworn,  to  wit : 

Jurors  sworn  [insert  names  of  jurors']. 

Plaintiff's  testimony  {insert  names  of  plaintiff'' s  witnesses]. 

Defendant's  testimony  {insert  names  of  defendant's  wit- 


[f]  The  jury  having  agreed  upon  their  verdict,  and  being 
called  on  their  oath,  do  say  [*]  that  they  find  for  the  plaintiff 
for  the  recovery  of dollars. 

{Or  state  the  finding,  as  rendered.] 

Extra  allowance  of  five  per  cent  granted  plaintiff  on  amount 
of  recovery. 

Defendant  moves  for  a  new  trial  on  the  minutes. 

Motion  denied.  » 

Sixty  days  granted  defendant  to  make  a  case  and  excep- 
tions. 


Form  No.  1193. 

Same,  upon  Verdict,  Subject  to  the  Opinion  of  the  Court. 
(Code  Civ.  Pro.  §1185.) 
As  in  Form  No.  1191  to  [f ],  and  thence  as  follows :  The 
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jur}',  under  the  direction  of  the  judge,  thereupon  rendered  a 
verdict  for  the  [plaintiff],  and  assessed  the  amount  of  his  re- 
covery at  the  sum  of dollars  [or  state  other  verdicf], 

subject  to  the  opinion  of  the  court. 
[Add  any  fv/rther  proceedings^ 


Form  No.  1193. 

Clerk's  Certificate  of  Special  Verdict  in  Divorce  Action.^ 
I  hereby  certify  that  this  cause  was  this  day  tried  by  the 
court  and  a  jury,  and  a  ■verdict  rendered  therein  upon  the  ques- 
tions submitted  as  follows : 

[The  questions  embracing  the  eight  issues,  as  printed  herein 
in  Form  No.  1200,  are  given,  the  following  sentence  stating  the 
reply  to  each:  The  jury  answers  yes]. 
Motion  to  set  aside  verdict  denied. 


(l)  motions  on  the  verdict.^ 

1.  Setting  verdict  aside  as  against  the  weight  of  evidence. 

— A  trial  judge  has  no  power  to  reduce  a  verdict  to  a  nominal 
amount  and  direct  judgment  therefor,  although  he  may, set 
aside  the  verdict,  as  against  the  weight  of  evidence,  and  grant 
a  new  trial.  Howard  v.  Banh  of  Metrop.,  115  App.  Div.  326. 
In  setting  aside  a  verdict  for  insufficiency  of  evidence,  it  is 
error  to  dismiss  the  complaint  on  the  merits ;  a  new  trial 
should  be  ordered.     Drake  v.  Baker,  96  Supp.  1057. 

2;  Compromise. — That  a  verdict  may  have  been  reached 
by  compromise,  is  not  a  ground  for  setting  it  aside.  Driscoll 
V.  Nelligan,  46  App.  Div.  324 ;  61  Supp.  692. 

3.  Dismissing  the  complaint  after  verdict  on  special  facts. 

The  trial  court,  after  the  rendition  of  a  verdict  in  favor  of 

the  plaintiff  on  special  facts  submitted  to  it,  may  dismiss  the 
complaint,  if  dismissal  was  proper  at  the  close  of  the  evidence. 
Olennon  v.  Erie  B.  R.  Co.,  86  App.  Div.  397 ;  83  Supp.  875. 
A  practice  has  grown  up  under  Code  Civ.  Pro.  §  1187,  as 
amended  in  1895,  of  reserving  a  motion  of  dismissal  at  the  end 

1  From  BolUr  v.  Boiler,  til  App.  Div.  240;  97  Supp.  609. 

2  See  Code  Civ.  Pro.  §  999. 
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of  a  case  until  the  verdict  of  the  jury  is  received  on  particular 
questions  of  fact  submitted  to  them,  and  then  disposing  of  the 
motion  to  dismiss  as  well  as  the  motion  for  a  new  trial  in  the 
light  of  the  verdict  as  entered.  This  seems  to  be  well  settled. 
Gaspers  v.  Dry  Dock,  etc.,  JR.  Co.,  22  App.  Div.  156  ;  Sullivan 
V.  Metro.  St.  R.  Co.,  37  App.  Div.  491 ;  Griffith  v.  Metro.  St. 
R.  Co.,  22  Misc.  289 ;  Mixsdl  v.  N.  T.,  N.  R.  R.  Co.,  22  Misc. 
73 ;  49  Supp.  413. 


Aet.  IY.  by  the  cottet/  including  demfeeees.* 

NO.  PAGE. 

1194.  Decision  of  judge  on  trial  by  the  court 1988. 

1195.  Order  of  court  upon  trial  of  issues  of  law 1988. 

1.  In  general. — The  provision  of  the  statute  abolishing  the 
distinction  between  equitable  and  legal  actions  has  seemingly- 
had  no  other  effect  than  giving  new  names  to  old  proceedings. 
An  equitable  action  was  formerly  tried  in  the  court  of  chancery ; 
it  is  now  tried  at  a  Special  Term  of  the  Supreme  Court  by  the 
same  judge  who  tries  actions  of  a  legal  nature  with  the  aid  of 
a  jury.  The  judge  presiding  at  Special  Term  has  the  power 
that  the  chancellor  formerly  exercised  of  taking  the  opinion 
of  a  jury  on  any  question  of  fact,  which  arises  during  the 
course  of  the  trial,  and  then  accepting  or  rejecting  the  ver- 
dict. There  are  certain  issues,  such  as  that  of  adultery  in 
divorce  actions,  which,  by  force  of  some  statutory  provisions, 
are  finally  determined  by  verdicts,  in  the  same  manner  that 
issues  of  fact  in  actions  at  law  are  determined,  although  the 
suit  is  of  an  equitable  nature.  But  this  does  not  affect  the 
general  principles,  which  are  so  well  established  as  to  be  ele- 
mentary, not  requiring  the  citation  of  authority,  that  we  have 
suits  in  equity,  whatever  they  may  be  called  in  the  statutes, 
and  that  practically  all  the  old  equitable  doctrines  are  applied 

1  The  Code  provisions  applicable  to  this  subject  are  §§  1008,  1009,  1010, 
1022,  1023. 

2  The  Code  provision  applicable  to  the  trial  of  demurrers  is  §  1021. 
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to  such  suits.  Thus  a  court  of  equity,  now  as  formerly, 
which  once  takes  jurisdiction  of  an  action  retains  it  and  fully 
determines  all  questions  arising  on  the  pleadings.  Tucker  v. 
Edison  Eleo.  111.  Co.,  100  App.  Div.  407 ;  91  Supp.  439.  And 
a  waiver  of  a  jury  trial  continues  in  .force  during  the  life  of  the 
litigation  in  which  it  is  made.  Tracy  v.  Fnlvey,  102  App.  Div. 
585  ;  92  «upp.  625  ;  Winans  v.  Winans,  124  N.  Y.  140.  If  a 
plaintiff  brings  his  action  at  law  for  damages  for  a  breach  of 
a  contract  instead  of  going  to  a  court  of  equity,  and  that  rem- 
edj'^  is  inadequate,  it  is  the  misfortune  of  the  plaintiff  to  have 
selected  it,  but  the  defendant  cannot  complain.  Indust/rial  d; 
Gen.  Trust  v.  Todd,  180  N.  Y.  215,  230. 

2.  How  brought  on. — Actions  for  trial  by  the  court  are 
brought  on  in  precisely  the  same  manner  that  actions  at  law 
for  trial  by  jury  are  brought  into  court.  The  only  difference 
is  that  the  notice  of  trial  and  the  note  of  issue  specify  a 
"  special "  term  instead  of  a  "  trial "  term. 

3.  A  demurrer  raises  an  issue  of  law.  Code  Civ.  Pro. 
§  964.  Such  an  issue  is  placed  on  the  Special  Term  calendar 
by  the  filing  of  a  note  of  issue,  in  the  same  manner  that  notes 
of  issue  are  filed  where  questions  of  fact  are  to  be  tried.  The 
case  is  also  noticed  for  trial  in  the  same  manner  that  other 
cases  are  noticed  which  are  to  be  tried  before  the  court  with- 
out a  jury. 

It  is  the  duty  of  the  party  demurring  to  furnish  the  papers 
to  the  court  on  which  the  case  is  to  be  heard.  Bule  40,  Gen. 
Bides  of  Prao. 

4.  Findings. — The  trial  court  must,  under  Code  Civ.  Pro. 
§  1022,  state-  separately  the  facts  found  and  the  conclusions  of 
law  or  the  judgment  will  be  reversed.  Wander  v.  Wander, 
lllApp.  Div.  189  ;  97  Supp.  586  ;  Wise  v.  Cohen,  No.  1,  113 
App.  Div.  859  ;  99  Supp.  663.  The  trial  court  should  not 
merely  find  that  evidence  was  given,  but  should  plainly  state 
the  fact  which  is  found  from  the  evidence.  Dougherty  v.  Lion 
Fire  Ins.  Co.,  183  N.  Y.  302.     The  refusal  to  find  a  fact  as  re- 
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quested  is  not  equivalent  to  an  affirmative  finding  to  the  con- 
trary. Morehouse  v.  Brooklyn  Heights  li.  Co.,  185  N.  Y.  520. 
If  the  findings  are  contradictory  or  inconsistent,  the  defeated 
party  is  entitled  to  the  benefit  of  those  most  favorable  to  him- 
self.    Mckell  V.  Tracy,  184  N.  Y.  386. 


Form  No.  1194. 

Decision  of  Judge  on  Trial  by  the  Court. 
(Code  Civ.  Pro.  §§  1010,  1022.) 

This  cause  having  been  tried  by  the  court  without  a  jury, 
upon  the  issues  of  fact  joined  therein,  at,  etc.,  and  the  proofs 
and  allegations  of  the  respective  parties,  and  arguments  of 
counsel  having  been  heard  and  duly  considered,  I  do  find  and 
decide  as  matter  of  fact,  as  follows : 

First. 

Second. 

Third. 

And  I  find  and  decide  as  matters  of  law,  as  follows : 

First. 

Second. 

Third.  That  the  plaintiff  [or  defendant]  is  entitled  to  jud^ 

ment  against  the for  [staUng  relief],  with  costs,  whic 

are  hereby  awarded  to  the to  be  taxed,  and  I  direct 

judgment  to  be  entered  hereupon  accordingly. 

Form  No.  1195. 

Order  of  Court  Upon  Trial  of  Issue  of  Law. 
(Code  Civ.  Pro.  §§  1010, 1021.) 

The  demurrer  of  the to  the  complaint  [or  reply] 

coming  on  to  be  heard  by  this  court,  after  hearing  A.  F.,  of 

counsel  for  the ,  in  favor  of  such  demurrer,  and  M.  ]^., 

of  counsel  for  the ,  in  opposition  thereto  :  it  is  hereby 

Oedeeed,  That  the  demurrer  of  the  [defendant]  be  and  the 
same  is  hereby  overruled,  with  costs  [with  leave  to  the  said 
(defendant)  -within  twenty  days  from  service  of  this  order,  and 
of  the  interlocutory  judgment  to  be  entered  thereon,  to  pay 
the  costs,  and  (answer)  the  (complaint)  of  the  (plaintiff)  herein], 
and  that  an  interlocutory  judgment  be  entered  accordingly  : 

And  it  is  further  ordered,  that  the  [plaintiff]  may  enter  final 
judgment  herein  for  the  relief  demanded  in  the  complaint  [or 
other  relief,  stating  it],  in  case  the  [defendant]  shall  fail  to 
comply  with  any  of  the  directions  hereby  given  or  terms 
hereby  imposed. 
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Aet.  Y.  settling  special  issues. 

FOBMS. 

NO .  PAGE. 

1196.  Notice  of  motion  for  trial  of  issues  by  jury 1990. 

1197.  Order  for  trial  of  issues  by  jury '. 1990. 

1198.  Order  referring  to  referee  the  settlement  of  the  issues 1991. 

1199.  Report  of  referee  settling  issues  and  questions  to  be  tried. .  .  1992. 

1200.  Order  settling  issues  in  divorce  action 1992. 

1201.  Order  denying  motion  to  set  aside  verdict  on  framed  issues . . .  1993. 

1.  Code  provisions  applicable  to  the  procedure  in  settling 
the  issues  are  found  in  §§  823,  9'10. 

2.  Settling  issues  usually  discretionary. — Usually  the  dis- 
cretion of  the  special  term  on  a  motion  to  frame  issues  of  fact 
in  an  equity  action  for  trial  by  jury  will  not  be  disturbed  on 
appeal.  Wurster  v.  Armfield,  98  App.  Div.  298  ;  90  Supp. 
699.  Where  a  counterclaim  is  interposed  claiming  damages 
for  an  encroachment  in  an  action  by  foreclosure  of  a  mortgage, 
the  defendant  is  entitled  as  a  matter  of  right  under  Code  Civ. 
Pro.  §  974  to  a  jury  trial  of  the  issues  arising  on  the  counter- 
claim, and  does  not  lose  such  right  after  a  motion  for  an  order 
of  settling  issue  has  been  denied,  by  appearing  at  the  trial  but 
not  producing  any  testimony.  Herb  v.  Met.  Hospital,  80  App. 
Div.  145 ;  80  Supp.  552. 

3.  Terdict  not  binding. — A  verdict  on  special  issues,  in  a 
case  where  there  is  no  statutory  right  to  a  trial  by  jury,  may 
or  may  not  be  adopted  by  the  court  in  reaching  its  conclusion. 
Kelly  V.  Home  Savings  BomTc,  103  App.  Div.  141 ;  92  Supp. 

578. 

4.  In  actions  for  divorce,  however,  the  right  to  a  trial  by 
jury  of  the  question  of  adultery  is  an  absolute  one,  and  the 
verdict  when  rendered  is  binding  on  the  court  to  the  same 
degree  that  a  verdict  in  a  legal  action  is  binding.  After  the 
verdict  is  rendered  the  case  should  be  sent  back  to' the  special 
term  for  final  disposition.  In  a  divorce  action,  it  is  improper 
to  frame  as  issues  to  be  tried  by  a  jury  these  questions : 
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Whether  the  adultery  was  committed  without  the  consent, 
connivance  or  procurement  of  the  plaintiff  ;  Nvhether  five  years 
elapsed  since  the  plaintiff  discovered  the  facts ;  and  whether 
she  has  voluntarily  cohabited  with  the  defendant  since  such 
discovery.  Bush  v.  Bush,  103  App.  Div.  688  ;  93  Supp.  159. 
The  defendant  is  entitled  to  have  the  issues  framed  with  such 
degree  of  definiteness  as  will  avoid  surprise  at  the  trial  and 
enable  him  to  prepare  his  defense.  De  Carillo  v.  Be  Carillo, 
53  Hun,  359  ;  6  Supp.  305  ;  Bush  v.  Bush,  103  App.  Div.  588  ; 
93  Supp.  159. 

In  actions  for  separation  the  court  may  and  usually  does  re- 
fuse a  jury  trial. 


Form  No.  1196. 

Notice  of  Motion  for  Trial  of  Issues  by  Jury. 
(Code  Civ.  Pro.  §§  823,  970.) 

SiE :  Take  notice,  that  upon  the  pleadings  and  proceedings 
in  the  above-entitled  action  [and  upon  the  affidavits,  Avith  copies 
of  which  you  are  herewith  served],  a  motion  will  be  made  at 
{etc.,  stating  time  and  place)  at  the  opening  of  court,  or  as  soon 
thereafter  as  counsel  can  be  heard,  that  the  issues  \or  questions 
of  fact  involved]  in  the  above-entitled  action,  as  said  issues  \or 
questions]  are  stated  in  Schedule  A,  hereto  annexed,  be  sub- 
mitted to  a  jury  for  trial,  and  for  such  other  or  further  relief 
as  to  the  court  may  seem  proper. 

Schedule  A. 
[Annexed  to  above  notice.] 
The  following  issues  {or  questions  of  fact]  are  proposed  to 
be  submitted  to  a  jury  for  trial  in  the  above-entitled  action,  as 
mentioned  in  the  foregoing  notice,  to  wit: 
First.  "Whether,  etc. 
Second.  Whether,  etc. 


Form  No,  1197. 

Order  for  Trial  of  Issues  by  Jury.  , 
(Code  Civ.  Pro.  §§823,  970.) 

On  reading  and  filing  the  affidavit  of  T.  E.,  attorney  for 
the  plaintiff  \or  defendant]  in  the  above-entitled  action,  show- 
in"'  that  this  action  is  at  issue  upon  the  complaint  and  answer 
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therein,  and  on  reading  and  filing  notice  of  motion  on  the  part 
of  the  plaintiff  [or  defendant]  herein  for  an  issue  or  issues  in 
this  cause  to  be  tried  by  a  jury  with  proof  of  due  service  of 
said  affidavit  and  notice  of  motion  on  F.  R.,  attorney  for  the 
defendant,  S.  P.  [or  plaintiff],  and  on  E.  L.,  attorney  for  the 
defendant,  I.  J.,  and  on  reading  [specify  other  papers  read],  and 
after  hearing,  etc.  [or  no  one  appearing  to  oppose]  : 

It  is  hereby  ordered  [*]  that  the  following  issues  of  fact 
arising  [upon  the  pleadings]  in  this  action  be  tried  by  a  jury 
at  the  Circuit  Court,  in  and  for  the  county  of ■,  to  wit : 

First.  Whether,  etc.  [stating  question  to  he  tried,  e.  ^.], 
whether  the  said  defendant,  S.  P.,  executed  the  bond  and  mort- 
gage mentioned  in  the  complaint  in  this  action. 

Second.  "Whether,  etc.  [stating  question  to  be  tried,  e.  g.], 
vs^hether  the  plaintiff  executed  the  release  of  the  said  bond  and 
mortgage,  as  stated  in  the  answer. 

And  that  the  plaintiff  hold  the  affirmative  upon  the  first 
question,  and  the  defendant  the  affirmative  upon  the  second 
question;  that  the  issue  between  the  plaintiff  and  the  defend- 
ant, S.  J.,  be  [stating  issue],  e.  g.,  whether  the  release  of  the 
farm  of  the  said  defendant  from  the  lien  of  the  mortgage 
mentioned  in  the  complaint  of  the  plaintiff  was  obtained  by 
the  defendant,  S.  J.,  fraudulently,  as  alleged  in  the  complaint  ? 
And  that  the  plaintiff  be  considered  as  holding  the  affirmative 
of  the  last-mentioned  issue  upon  the  trial  thereof. 

Form  No.  1198. 

Order  Referring  to  Referee  the  Settlement  otthe  Issues. 
(Code  Civ.  Pro.,  §§  823,  970.) 
As  in  Form  Ifo.  1175  to  [*],  and  thence  as  follows :  That 
the  issues  of  fact  arising  upon  the  pleadings  in  this  suit  be- 
tween the  respective  parties  [or  the  questions  of  fact  not  in 
issue  upon  the  pleadings  involved  in  the  above-entitled  action], 
be  settled  pursuant  to  statute  and  to  Rule  31  of  the  General 
Rules  of  Practice,  to  the  end  that  testimony  may  be  taken 

thereon.  „       ,  „     ,,,. 

And  it  is  further  ordered,  that  for  the  purpose  of  setthng 

the  said  issues  [or  questions],  it  be  referred  to ■ — -,  as 

referee,  to  ascertain  and  settle  the  said  issues  [or  questions], 
in  the  form  of  interrogatories,  to  be  tried  by  a  jury,  wherein 
shall  be  stated  the  several  questions  of  fact  to  be  passed  upon, 
the  names  of  the  parties  to  each  issue,  and  which  party  is  to 
be  considered  as  holding  the  affirmative  on  each  question  to 
be  tried. 
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And  it  is  further  ordered,  that  said  referee  do  summon  be- 
fore him,  on  such  reference,  all  the  parties  entitled  to  take 
testimony  in  the  cause  [and  that  upon  the  coming  in  and  con- 
firmation of  his  report,  the  testimony  to  be  taken  in  the  cause 
shall  be  directed  and  be  confined  to  the  issues  thus  settled].' 


Form  No.  1199. 

Eeport  of  Referee  Settling  Issues  and  Questions  to.be  Tried. 
(Code  Civ.  Pro.  §§823,  970.) 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action  on  the day  of ,  19 — ,  by 

which  it  was  referred  to  me  to  settle  the  issues  of  fact  arising 
upon  the  pleadings  in  this  action  between  the  respective  parties 
[or  the  questions  of  fact  not  in  issue  upon  the  pleadings  in- 
volved in  the  above-entitled  action],  pursuant  to  statute  and 
to  Rule  31  of  the  General  Eules  of  Practice,  to  the  end  that 
testimony  may  be  taken  thereon  : 

I,  the  subscriber,  referee  as  aforesaid,  do  respectfully  certify 
and  report  that,  having  been  charged  by  the  [plaintiff's]  at- 
torney with  the  execution  of  said  order  of  reference,  I  have 
been  attended  by  the  attorneys  for  the  respective  parties  [and 
have  examined  the  pleadings]  in  this  cause,  and  have  settled 
the  issues  to  be  tried,  upon  the  following  interrogatories,  to  be 
answered  by  the  verdict  of  the  jury  upon  the  trial  thereof,  viz. 
[here  insert  the  interrogatories] : 

And  I  further  report  that,  upon  the  trial  thereof,  the  plain- 
tiff is  to  be  considered  as  holding  the  affirmative  of  the  first 
question,  and  the  defendant  the  negative ;  and  the  defendant 
the  affirmative  of  the  second  question,  and  the  complainant 
the  negative. 


Form  No.  1200. 

Order  Settling  Issues  in  Divorce  Action.* 

On  reading  the  pleadings  in  this  action,  and  the  issues  of 
fact  arising  thereon,  proposed  on  the  part  of  the  defendant  to 
be  submitted  to  a  jury  for  trial,  and  the  amended  issues  pro- 
posed on  the  part  of  the  plaintiff ;  and  on  submission  thereof 
by  B.  "W.  B.  B.,  of  counsel  for  plaintiff,  and  L.  &  U.,  of  coun- 
sel for  defendant ; 

ISTow,  on  motion  of  B.  "W.  B.  B.,  attorney  for  plaintiff  it  is 

1  From  the  decision  in  Miller  v.  Wilson,  1  Barb.  222.  The  last  clause  in 
brackets  should  be  usually  omitted. 

2  From  Boiler  v.  Boiler,  111  App.  Div.  240;  97  Supp.  609. 
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Oedeeed,  1.  That  the  following  questions  of  fact  involved 
m  the  issues  arising  upon  the  pleadings  herein,  be  tried  by  a 

J         J  ' 

2.  That  such  trial  be  had  at  Trial  Term,  Part  II,  of  this 
(^ourt,  to  be  held  in  the  County  Court  House,  in  the  City  ©f 

,  Borough  of ,  on  the day  of  — 

T"' -'^^~'  ^^  ^s  soon  thereafter  as  the  same  may  be  tried, 
and  the  clerk  of  the  court  is  hereby  directed  to  put  the  cause 
on  the  day  calendar  for  that  day. 

First  :  Was  the  plaintiff  a  resident  of  the  State  of  New 

lork,  on  the day  of ,  19—? 

Second  :  Was  the  plaintiff  a  resident  of  the  State  of  New 
York  at  the  time  the  alleged  adulteries  were  committed  in  the 

months  of , , and . — ,  19—? 

Third  :  Was  the  defendant  a  resident  of  the  State  of  New 

York  on  the day  of ,  19—? 

FouETH  :  Was  the  defendant  a  resident  of  the  State  of  New 
York  at  the  time  the  alleged  adulteries  were  committed  in  the 

months  of , , and ^ ,  19—? 

Fifth  :  Was  the  plaintiff  a  resident  of  the  State  of  New 

York  on  the day  of ,  19 — ? 

Sixth  :  Did  the  defendant  commit  adultery  with  one  T.  E.  L., 

in  the  month  of  — ■ ,  19—,  at  No. Street^ 

Borough  of ,  City  of ? 

Seventh  :  Did  the  defendant  commit  adultery  with  T.  E.  L., 

in  the  month  of ,  19—,  at  No. Street^ 

Borough  of -,  City  of ? 

Eighth  :  Did  the  defendant  commit  adultery  with  one  T. 

E.  L.,  in  the  month  of ,  19 — ,  at  No.  —  

Street,  Borough  of ,  City  of ? 

Ninth  :  Did  the  defendant  commit  adultery  with  one  T.  E.  L., 

in  the  month  of  ,  19 — ,  at  No. Street, 

Borough  of ,  City  of ? 


Form  No.  1301. 

Order  Denying  Motion  to  Set  Aside  Verdict  on  Framed  Issues.^ 
This  action  having  come  on  for  trial  pursuant  to  an  order 

directing  issues  of  fact  to  be  tried  by  a  jury,  dated  the 

day  of ,  19 — ,  and  the  plaintiff  having  offered  proof  in 

support  of  the  issues  and  in  his  behalf,  and  the  defendant  having 
offered  proof  in  support  of  her  defenses  and  in  her  behalf,  and 
the  said  issues  having  been  submitted  to  the  jury  who  answered 

iFrom  Boiler  v.  Boiler,  111  App.  Dlv.  240;  97  Supp.  609. 
Vol.  11—71 
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the  questions  so  submitted  to  them  adversely  to  the  defendant 
and  in  favor  of  the  plaintifiF,  and  the  defendant  having  moved  at 
the  same  term  of  court  and  upon  the  rendition  of  the  said  verdict 
to  set  aside  the  same  and  for  a  new  trial,  on  the  ground  that 
the  verdict  of  the  jury  and  its  answer  to  each  question  sub- 
mitted to  them,  was  against  the  weight  of  evidence,  contrary 
to  the  evidence  and  contrary  to  law,  and  upon  the  exceptions 
taken  by  defendant  during  the  said  trial,  and  upon  all  the 
grounds  specified  in  §  999  of  the  Code  of  Civil  Procedure,  and 
the  said  motions  having  been  entertained,  and  after  hearing 
A.  L.,  of  counsel  for  the  defendant,  in  support  of  said  motions, 
and  B.  W.  B.  B.,  of  counsel  for  plaintiff,  in  opposition  thereto, 
and  due  deliberation  having  been  had,  it  is 

Oedeeed,  That  the  said  motion  so  made  on  behalf  of  the  de- 
fendant for  a  new  trial  and  to  set  aside  the  said  verdict  of  the 
jury,  and  its  answer  of  the  questions  submitted  to  them,  be 
and  the  same  hereby  is  in  all  respects  denied. 


CHAPTER  XXXVI. 

WITNESSES.! 

FOBMS. 

^o-  PAGE. 

1202.  Attachment  against  awitness  for  not  obeying  a  subpcena 1995. 

1203.  Affidavit  to  procure  warrant  to  apprehend  a  witness 1996. 

1204.  Warrant  for  apprehension  of  witness 1996. 

1205.  Warrant  of  commitment  of  witness  for  failure  to  testify ....  1997. 

1206.  Affidavit  to  procure  discharge  of  witness  from  arrest 1997. 

1207.  Order  discharging  witness  or  other  person  from  improper 

arrest iggg. 

1208.  Affidavit  to  be  made  by  witness,  on  request  of  sheriff,  to 

prevent  arrest 1999. 

Form  No.  1303. 

Attachment  Against  a  Witness  for  Not  Obeying  a  Subpoena. 
(Code  Civ.  Pro.  §§  14,  1018.) 
The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 
County  of : 

We  command  you  to  attach  A.  B.,  and  bring  him  forthwith 

[or  on  the day  of ,  19 — ],  personally,  before 

a  trial  term  of  our  court  [or  other  term,  naming  it~\,  held  in 

and  for  our  county  of [or  befoje  I.  J.,  Esq.,  referee 

in  the  action  hereafter  mentioned],  at ,  to  answer  to 

us  for  certain  co.ntempts  against  us,  in  not  obeying  our  writ  of 

subpcena,  commanding  him  to  appear  on  the day  of 

,  19 — ,  before  the  said  court,  [or  other  court,  or  ref- 
eree], to  testify  in  an  action  there  to  be  tried  between  E.  F., 
plaintiff,  and  G.  TI.,  defendant ;  and  you  are  further  commanded 
to  detain  him  in  your  custody  until  he  shall  be  discharged  by 
our  said  court  [or  other  term,  {or  by  said  referee)],  and  have  you 
then  and  there  this  writ. 

Witness,  Hon.  A.  O.,  justice  [or  judge]  of  our  said  court, 
at ,  on  the day  of ,  19 — . 

[l.  s.]  J.  L.,  Clerk. 

A.  E.,  Attorney  for  — . 

[Office  address^ 
[Indorsed.'] 

AUowed  this day  of ,  19 — . 

A.  O.,  Judge  of Court  [or  I.  J.,  Eeferee]. 

iSee  also  Title  subpoenas,  p.  498,  Vol.  1. 

1995 


1996      Bradbury's  Lansing's  forms  and  practice. 

Warrant  for  Apprehension  of  Witness. 

Form  No.  1303. 

Affidavit  to  Procure  Warrant  to  Apprehend  Defaulting  Witness. 
(Code  Civ.  Pro.  §§854,  855.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  heretofore, 

and  on.  or  about  the  — day  of ,  19 — ,  a  subpoena 

was  issued  by  I.  L.,  as  referee  [or  arbitrator,  etc.],  duly  ap- 
pointed and  expressly  authorized  by  law  to  hear,  try  atid  de- 
termine the  matter  of  [descrihing  proceeding'],  requiring  E.  F., 

of ,  therein  naentioned,  to  attend  before  said  1.  L.,  at 

the  time  and  place  and  for  the  purposes  as  stated  in  the  said 
subpcBna,  which  is  hereto  annexed  and  marked  Schedule  A  ; 
that  said  subpoena  was  duly  served  upon  said  E.  F.,  in  the 
manner  required  by  law,  as  stated  in  the  affidavit  of  service 
thereof  annexed  to  said  subpoena ;  that  said  E.  F.  has  failed 
to  obey  the  said  subpoena  by  failing  to  attend  before  said 
I.  L.,  as  such  referee  [or  arbitrator,  etc.],  at  the  time  and  place 
mentioned  in  said  annexed  subpoena. 


Form  No.  1304. 

Warrant  for  Apprehension  of  Witness. 
(Code  Civ.  Pro.  §§  855,  857.) 

To  the  Sheriff  of  the  County  of '■ ; 

Whereas,  it  has  appeared,  by  the  affidavit  of  A.  B.,  that  on 

or  about  the day  of ,  19^,  a  subpoena  was 

issued  by  I.  L.,  a  referee  \j/r  arbitrator,  etc.],  duly  appointed 
and  expressly  authorized  by  law  to  hear,  try  and  determine 

the  matter  of  [describing  proceeding],  requiring'E.  F.,  of , 

therein  mentioned,  to  attend  before  said  I.  L.,  at  the , 

in  the of ,  in  the  county  of ,  at 

o'clock  in  the noon,' on  the day 

of ^ 19 — ,  for  the  purpose  of  giving  testimony  [or  of 

having  his  disposition  taken;  or  of  being  examined]  in  said 
matter ;  that  said  subpoena  was  duly  served  upon  said  E.  F., 

at ,  and  his  fees  for  attending  as  such  witness  duly 

paid ;  and. 

Whereas,  the  said  E.  F.  has  failed  to  obey  the  said  subpoena 
by  failing  to  attend  before  said  I.  L.,  as  such  referee  [or  arbi- 
trator, etc.],  at  the  said  time  and  place  : 

]^ow,  therefore,  you  are  hereby  commanded  to  apprehend 
the  said  E.  F.,  and  to  bring  him"before  the  said  I.  L.,  such 

referee  [or  arbitrator],  on  the day  of ,  19 — , 

at o'clock  in  the noon,  at  the  office  of  said 

referee  [arbitrator,  etc.],  in  the of ,  to  be 
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Affidavit  to  Procure  Discharge  of  Witness  from  Arrest. 

examined  and  give  evidence   in   said  proceeding,  and  to  be 
further  dealt  with  according  to  law. 

Dated ,  19—. 

A.  O.,  Judge  [or  Justice]  of  the Court. 

M.  W.,  Attorney  for 


[Office  address.] 


Form  No.  1305. 

Warrant  of  Commitment  of  Witness  for  Failure  to  Testify.^ 

(Code  Civ.  Pro.  §§856,  857,  858.) 

To  the  Sheriff  of  the  Gourdy  of greeting  : 

Whereas,  it  luis  appeared  to  me,  by  affidavit,  that  a  warrant 
was  heretofore  issued  by  me  [o?-  by  Hon.  A.  O.,  Judge  of  the 

Court],  dated 19 — ,  to  the  sheriff  of 

county,  commanding  said  sheriif  to  apprehend  E.  F.,  of , 

and  to  bring  him  before  I.  L.,  duly  appointed  and  authorizefl 
by  law,  as  referee  [or  arbitrator,  etc.],  in  the  matter  of  [de- 
scribing proceeding],  at  the  olBce  of  said  referee  [or  arbitrator, 

etc.],  in  the of ,  at o'clock  in  the 

noon,  to  be  examined,  and  give  evidence  in  such  pro- 
ceeding; and. 

Whereas,  the  said  E.  F.  has  been  brought  by  said  sheriff  be- 
fore said  referee,  at  said  time  and  place,  and  has  refused,  \vitb- 
out  reasonable  cause,  to  be  examined  as  such  witness  [or  to  an- 
swer a  legal  and  pertinent  question,  to  wit  (inserting  question) ; 
or  to  produce  a  certain  book  or  paper,  to  wit  {describing  it), 
which  he  was  directed  to  bring  by  the  terms  of  the  subpoena 
served  upon  him  in  said  matter  ;  or  to  subscribe  his  deposition 
after  it  had  been  reduced  to  writing] ; 

Now,  therefore,  you  are  hereby  commanded  to  commit  the 
said  E.  F.,  to  jail,  there  to  remain  until  he  submits  to  do  the 
act  which  he  was  required  to  do  as  aforesaid,  or  is  discharged 
according  to  law. 

Dated ,  19—. 

A.  0.,  Judge  [or  Justice]  of  the Court. 

M.  W.,  Attorney  for • 

[Office  address.] 


Form  No.  1206. 

Affidavit  to  Procure  Discharge  of  Witness  from  Arrest. 

(CodeCiv.  Pro.  §§861,  862.) 


1  These  forms,  Nos.  1204,  1205,  are  prepared  to  raeet  the  case  of  a  referee 
cji-  arbitrator  appointed  K.  liear,  try  and  determine  the  matter.  They  can 
easily  be  conformed  to  the  other  cases  named  m  §  854. 
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Order  Discharging  Witness,  etc.,  from  Arrest. 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the  ■ 


day  of ,  19 — ,  he  was  duly,  and  in  good  faith, 

served  with  a  subpoena  \_or  order]  to  attend,  on  the 

day  of  ■ ,  19 — ,  at o'clock  in  the 


noon,  at [or  before  {naming  court  or  officer,  efc.)],!for 

the  purpose  of  being  examined  in  the  above  action  \or  matter], 
and  that  while  going,  pursuant  to  said  subpoena,  to  \or  while 
returning  from,  or  while  remaining  at]  the  said  place  of  attend- 
ance, pursuant  to  said  subpoena,  he  Avas  arrested  by  F.  P.,  the 

sheriff  of  county  \or  other  officer],  under  an  order 

of  arrest,  dated ,  19^,  issued  in  a  civil  action  between 

C.  D.,  plaintiff,  and  himself,  said  A.  B.,  defendant  \or  in  a 
special  proceeding,  to  wit :  {giving  the  title)\  pending  in  the 

Court,  and  is  now  held  by  said  sheriff,  in  his  custody, 

under  said  order  of  arrest.' 

,   That,  no  previous  application  has  been  made,  etc. 


Form  No.  1307. 

Order  Discharging  Witness  or  Other  Person  from  Improper  Arrest. 

(Code  Civ.  Pro.  §861.) 

Proof  having  been  made  by  affidavit  that  M.  IST.  was  duly 
and  in  good  faith  subpoenaed  [or  ordered]  to  attend  for  the 
purpose  of  being  examined  in  the  above  action  [or  matter] 
pending  in  the Court,  and  that  his  attendance,  pursu- 
ant to  said  subpoena,  might  lawfully  be  enforced  by  attach- 
ment [or  by  commitment],  and  that  after  he  had  been  so  sub- 
poenaed, and  while  going  to  [or  remaining  at,  or  returning 
from]  the  place  where  he  was  required  by  said  subpoena  to 

attend  was  arrested  by  the  sheriff  of  count}',  in  a 

civil  action  [or  special  proceeding],  viz;.:  in  [give  title  of  action 
or  proceeding],  under  an  order  of  arrest  granted  therein  by 
[court  or  judge],  dated ,  19 — . 

It  is  hereby  ordered,  on  motion  of  I.  J.,  attorney  for  said 
M.  ]Sr.,  that  said  M.  N.  be  and  he  is  hereby  discharged  from 
said  arrest,  pursuant  to  the  provisions  of  the  Code  of  Civil 
Procedure  of  the  State  of  jSTew  York. 

'  The  exemption  from  arrest  does  not  extend  to  a  witness  who  attends 
voluntarily,  or  without  a  subpoena,  unless  the  witness  is  a  nonresident  of 
the  State.  Code  Civ.  Pro.  §860;  Hardenbrook's  Case,  8  Abb.  Pr.  416.  A 
resident  of  a  foi-eign  State,  while  attending  a  court  of  this  State  as  a  wit- 
ness, cannot  be  served  with  a  process  for  the  commencement  of  a  civil 
action  against  him,  nor  be  arrested  upon  civil  process.  Person  v.  Grier, 
66  N.  Y.  124.  The  rule  is  not  confined  to  witnesses,  but  extends  to  parties 
as  well.  Matthews  v.  Tvfts,  87  N.  T.  .568.  A  resident  witness  attending 
our  courts  is  privileged  from  arrest,  but  not  from  the  service  of  ordinary 
process.     Schlesinger  v.  Foxwell,  1  City  Court  Eep.  461.  • 
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Affidavit  by  Witness  to  Prevent  Arrest. 


Form  No.  1308. 

Affidavit  to  be  Made  by  Witness,  on  Eec[uest  of  Sheriff,  to  Prevent 

Arrest.' 
(Code  Civ.  Pro.  §864.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  was  legally  served  with 


a  subpoena  [or  order]  to  attend,  on  the day  of 

,  19 — ,  at o'clock  in  the noon,  at  [state 

jplaoe  of  attendance],  before  the Court  [or  before  I.  J., 

referee  {or  arbitrator,  etc.),  in  the  above-entitled  action  (or 
matter),  duly  appointed  to  hear,  try  and  determine  the  same 
{or  state  other  purpose  of  appointment)],  for  the  purpose  of 
being  examined  as  a  witness  in  said  action  [or  matter],  on  the 
part  of ■ ;  that  he  is  still  in  attendance,  as  such,  wit- 
ness, before  said  court  [or  referee  {or  abitrator,  etc.)] ;  [or  that 
he  is  going  for  the  purpose  of  attendance  as  such  witness,  etc.; 
or  is  returning  from  attendance  as  such  witness,  etc.] ;  that  he 
was  not  so  subpoenaed  [or  ordered]  by  his  own  procurement, 
with  the  intent  of  avoiding  arrest. 

'  The  affidavit  may  be  taken  by  the  officer  making  the  arrest.     Code  Civ. 
Pro.  §  864. 


CHAPTER  XXXVII. 

COSTS. 

FOEMS. 

NO.  PAGE. 

1210.  Certificate  entitling  party  to  costs  or  increased  costs 2016. 

1211.  Bill  of  costs 2016. 

1212.  Notice  of  motion  for  extra  allowance  of  costs 2018. 

1213.  Order  for  extra  allowance 2018. 

1214.  Notice  of  taxation  and  retaxation  of  costs 2018. 

121.5.     Affidavit  respecting  disbursements 2018. 

1216.  Affidavit  of  attendance  and  travel  fees  of  witnesses 2019. 

1217.  Affidavit  of  attendance,  etc.,  of  witnesses;  another  form .. .  2020. 

1218.  Affidavit  to  obtain  security  for  costs 2020. 

1219..  Order  requiring  security  to  be  given 2021. 

1220.  Undertaking  pursuant  to  order 2021. 

1.  Costs  are  entirely  the  creature  of  the  statute,  and 

their  imposition  always  rests  upon  some  specific  statutorj'- 
authority.  Equitable  Life  Assurance  Socy.  v.  Hughes,  125 
]Sr.  Y.  106.  There  are  many  statutory  provisions  regulating 
costs  generally  and  in  particular  cases,  to  be  found  in  the  Code 
of  Civil  Procedure.  A  duplication  of  those  statutes  here  v?ould 
serve  no  useful  purpose.  The  general  principles  are  that  in 
legal  actions  costs  follow  as  a  matter  of  right  under  the  rules 
prescribed  in  the  statutes,  and  that  in  equitable  actions  and 
proceedings  and  upon  appeals  costs  are  always  in  the  dis- 
cretion of  the  court.  Thus,  in  an  action  for  malicious  prose- 
cution, a  successful  defendant  is  entitled  to  costs,  as  of  right. 
Stearns  v.  Tit^ts,  114  App.  Div.  197 ;  99  Supp.  667.  But  in* 
an  action  of  interpleader  the  award  of  costs  is  discretionary 
with  the  trial  court.  Mercantile  Safe  Dep.  Co.  v.  Dimon,  55 
App.  Div.  538  ;  67  Supp.  430.  An  action  to  foreclose  a  mo- 
chanic's  lien  and  to  correct  the  name  of  the  person  against 
whom  the  lien  is  filed,  so  as  to  have  it  declared  an  incum- 
brance on  the  property,  is  in  equity,  and  the  provision  of  Code 
2000 
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When  Costs  Depend  Upon  Amount  Recovered. 

Giv.  Pro.  §  3228,  subd.  4,  does  not  apply.  Faville  v.  Had- 
dock,  39  Misc.  397  ;  80  Supp.  23.  An  action  to  establish  tbe 
invalidity  of  a  will  is  not  one  in  which  the  claim  of  title  to 
real  estate  is  raised,  and  is  not  governed  by  Code  Civ.  Pro. 
§  3228,  although  part  of  tbe  estate  is  real  property,  and  there- 
fore the  costs  are  discretionary  with  the  court,  under  Code  Civ. 
Pro.  §3230.  Larhin-v.  MoNamee,  109  App.  Div.  884;  96 
Supp.  827. 

If  a  summons  he  served  on  the  wrong  'p&rson.,  whose  name  is 
exactly  like  that  of  the  real  defendant  intended,  except  that 
of  the  middle  initial,  and  he  defends  the  action  successfully, 
he  is  entitled  to  a  full  bill  of  costs.  City  of  N.  Y.  v.  Acker- 
man,  51  Misc.  424  ;  101  Supp.  687. 

Costs  after  notice  of  trial  can  ,only  be  granted  where  a  note 
of  issue  has  been  filed.  Gilroy  v.  Stampfer,  30  Misc.  830  ;  61 
Supp.  924. 

A  verdict  of  six  cents  in  an  action  for  negligence  causing 
death  under  Code  Civ.  Pro.  %  1902,  entitles  the  plaintiff  to  a 
full  bill  of  costs.  O'Connor  v.  Union  R.  Co.,  33  Misc.  728; 
63  Supp.  1056. 

2.  When  costs  depend  upon  armount  recovered — In  a 

number  of  instances  the  a^vard  of  costs  depends  upon  the 
amount  of  the  recovery,  as  for  example  in  replevin  they  de- 
pend upon  the  value  of  the  property  as  fixed  .by  the  verdict, 
and  in  various  actions  in  tort  they  cannot  be  more  than  the^ 
recovery.  Also  generally  in  actions  in  courts  of  record  where 
in  actions  on  contract  the  recovery  is  less  than  $50  costs  will 
go  to  the  defendant  and  not  to  the  plaintiff.  Code  Civ.  Pro. 
§  3228.  If  with  interest  added  the  recovery  exceeds  $50  of  an 
action  on  contract,  the  plaintiff  is  entitled  to  costs  as  of  course. 
Loring  v.  Morrison,  25  App.  Div.  139 ;  48  Supp.  975.  ^ 

Special  provisions  for  Nem  York  and  Kings  Cmmties.—To 
relieve  the  congestion  in  the  higher  courts  in  these  .counties 
byidiscouraging  litigation  of  unimportant  cases  in  the  higher 
courts.  Code  Oi/o.  Pvo.  %  3228  ,ha«  been  amended  in  rscent 
years  'so  that  cases  which  could  have  been  bro^gb>t  in  the 
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Counterclaims. 

Municipal  Court  except  for  the  amount  claimed,  in  which  the 
recovery  is  less  than  $250,  carry  no  costs  if  brought  in  the 
City  Court  of  JSTew  York  or  the  County  Court  of  Kings 
County.  Likewise  if  the  action  could  have  been  brought  in 
the  City  Court  of  New  York  or  the  County  Court  of  Kin^ 
County  except  for  the  amount  claimed  no  costs  will  be  awarded 
to  the  plaintiff  unless  the  recovery  is  $500,  when  the  action  is 
brought  in  the  Supreme  Court. 

Action  against  City  of  New  York. — As  the  City  Court  of  the 
city  of  New  York  does  not  have  jurisdiction  of  an  action  against 
the  city,  the  provision  of  Code  Civ.  Pro.  §  3228,  that  costs  can- 
not be  recovered  in  the  Supreme  Court  unless  the  recovery  is 
at  least  $50,  has  no  application,  in  an  action  against  the  city. 
O'Connor  v.  City  of  N.  Y.,  51  Misc.  560;  101  Supp.  295. 

3.  If  two  separate  causes  of  action  are  set  up  in  one  com- 
plaint, and  the  plaintiff  succeeds  in  one,  and  the  defendant  in 
the  other,  both  sides  are  entitled  to  tax  costs  under  Code.  Civ. 
Fro.  §  3224:.  Teator  v.  JV.  Y.  Mutual,  etc.,  Assn.,  32  Misc. 
542 ;  67  Supp.  15 ;  Cook  v.  Cast&r,  87  App.  Div.  8 ;  83  Supp. 
1045. 

4.  Where  several  defendants  appear  by  the  same  at- 
torney, and  the  defenses  are  not  substantially  the  same,  it  is 
a  rule  to  allow  separate  bills  of  costs  to  each  defendant. 
ScheneGtady  E.  Co.  v.  Lyon,  44  Misc.  4751 ;  89  Supp.  908,  and 
this  rule  applies  to  condemnation  proceedings.  Id.  If  a 
plaintiff  recovers  against  one  of  two  defendants,  and  the 
other  defendant  succeeds  upon  the  trial,  the  right  of  the 
latter  to  costs  rests  in  the  discretion  of  the  court,  and  they 
cannot  be  taxed  unless  specifically  awarded.  Union  BamM  v. 
Case,  84  Supp.  551. 

5.  Counterclaims. — If  the  plaintiff  recovers  nothing  on  a 
money  demand  and  the  defendant  recovers  less  than  $50,  on  a 
counterclaim,  the  defendant  is  entitled  to  costs  as  of  course. 
Code  Civ.  Pro.  §  3228,  subd.  4 ;  Smith  v.  Bryant,  29  Misc. 
564 ;  61  Supp.  943. 
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After  Amendment. 


6.  Charging  persons  beneficially  interested Assignors 

of  the  cause  of  actions  who  are  really  the  persons  beneficially 
interested  therein  may  be  charged  with  the  costs  of  an  unsuc- 
cessful litigation,  upon  showing  that  they  were  beneficially 
interested.  Friedman  v.  Met.  St.  By.  Co.  109  App.  Div.  600,; 
96  Supp.  331.  One  to  whom  substantial  relief  is  granted  in 
the  action,' although  he  has  not  answered  nor  taken  any  part 
in  the  trial,  if  he  appears  by  counsel  on  appeal  and  endeavors 
to  sustain-  the  judgrhent  in.  his  faYor,  he  is  liable  for  costs  upon 
reversal  of  the  judgment.  McWhirter  v.  Bowen,  114  App. 
Div.  68 ;  99  Supp.  560. 

.  7.  After  a  tender'  and  payment  of  money  in  court,  if  the 
plaintiff  fails  to  establish  a  cause  of  action  for  more  than  the 
amount  of  the  tender,  a  judgment  should  be  rendered  in  favor 
of  the  defendant  for  costs.  Lachner  v.  Am.  Clothing  Co.,  112 
App.  i)iv.  438 ;  98  Supp.  376.  An  amount  tendered  and  ac- 
cepted §hould  be  deducted  from  the  final  recovery  on  deter- 
.  mining  whether  or  not  the  final  recovery  exceeds  $250  in  the 
N.  Y.  City  Court,  determining  the  right  to  costs  under  Code 
Civ.  Pro.  §  3228,  subd.  5,  Hill  v.  Kahn,  50  Misc.  360 ;  98 
Supp.  682.  Upon  accepting  an  oifer  of  judgment  on  one  of 
two  or  more  causes  of  action  stated  in  a  complaint,  and  enter- 
ing an  order  thereon,  but  continuing  the  action  as  to  the  other 
causes  of  action,  the  plaintiff  is  not  entitled  to  costs  unless  he 
discontinues  the  action  as  to  both  causes  of  action.  Walsh  v. 
Empire  BrioJc&  S.  Co.,  90  App.  Div!  498  ;  85  Supp.  528.  If  a 
plaintiff  accepts  payment  of  one  cause  of  action  the  right  to 
costs  depends  upon  the  amount  recovered  on  the  balance  of 
the  cl^im  or  claims.  HUIy.  Kahn,  50  Misc.  360;  98  Supp. 
682.  If  the  da,mages  are  unliquidated,  the  defendant  cannot 
contend  that  the  offer  was  move  favorable  than  the  recovery, 
by  adding  interest  to  the  amount  offered.  Thornall  v.  Craw- 
ford, 34  Misc.  714 ;  70  Supp.  61. 

8.  After  amendment. — A  party  having  paid  costs  to  date 
for  permission  to  arnend,  his  opponent  upon  succeeding  in  the 
'  1  See  also  title  Tendbb,  p.  513,  Vol.  1. 
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In  a  Special  Proceeding. 

action  may  tax  costs  before  and  after  a  new  notice  of  trial 
and  all  costs  subsequent  to  the  amendment.  Grant  v.  Pratt 
c&  Lambert,  110  App.  Div.  149  ;  97  Supp.  38.  Where  a  judg- 
ment is  reversed  "  with  costs  to  abide  the  final  award  of  costs," 
and  the  plaintiff  subsequently  is  allowed  to  amend  the  com- 
plaint upon  payment  of  all  costs  to  date,  he  must  pay  the 
costs  of  such  appeal,  but  will  not  be  permitted  to  be  reim- 
bursed therefor  upon  finally  recovering  judgment  in  the 
action,  for  he  could  not  have  recovered  at  all  without  making 
the  amendment.  Rowe  v.  Qerry,  109  App.  Div.  156;  96 
Supp.  859. 

9.  In  striking  a  case  from  the  short  cause  calendar  of 

the  City  Court,  for  failure  to  try  the  same  in  an  hour,  the 
court  has  no  authority  to  impose  costs.  Barry  v.  Winkle,  36 
Misc.  171 ;  73  Supp.  188.  After  a  case  on  the  short  cause 
calendar  has  been  sent  back  to  the  general  calendar  because  it 
took  more  than  an  hour  to  try  it,  the  successful  party  (who 
moved  the  cause  on  the  special  calendar)  on  the  subsequent 
trial  is  not  entitled  to  tax  the  disbursement  of  the  unfinished 
trial  on  the  special  calendar.  Browning  v.  Brokaw,  114  App. 
Div.  104  ;  99  Supp.  599. 

10.  A  judgment  may  not  be  entered  on  an  order  award- 
ing costs,  although  an  execution  may  be  issued  to  enforce  the 
payments  thereof,  which  shall  be  in  the  same  form  as  near  as 
may  be,  as  an  execution  on  a  judgment,  under  Code  Civ.  Pro. 
%  779.  Hyde  v.  Anderson,  112  App.  Div.  76;  98  Supp.  62. 
An  execution  against  the  person  cannot  issue  to  collect  costs 
in  an  unsuccessful  action  for  personal  injuries,  where  the  neg- 
ligence charged  was  that  of  a  servant  of  the  defendant,  so 
that  a  personal  execution  could  not  have  been  issued  against 
the  defendant  if  the  plaintiff  had  succeeded.  Davids  v.  Brook- 
lyn Heights  R.  Co.,  45  Misc.  280  ;  92  Supp.  220. 

11.  In  a  special  proceeding,  if  costs  are  not  specially 
regulated  by  statute,  the  amount  allowed  in  an  action  may  "be 
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In  the  Municipal  Court  of  New  York. 


awarded.  Matter  of  Dept.  of  PuUic  Whs.,  78  App.  Div.  631 ; 
79*  Supp.  662.  A  proceeding  undet  the  Highway  Law  to  lay 
out  a  highway  is  a  special  proceeding  under  Code  Civ.  Pro. 
§  3834,  and  entitles  the  successful  party  to  costs  at  the  same 
rate  allowed  in  an  action.  Matter  of  Peterson,  94  App.  Div. 
143  ;  87  Supp.  1014. 

12.  Co-respondent. — Costs  may,  in  the  discretion  of  the 
court,  be  awarded  against  a  co-respondent  who  defends  an 
action  in  divorce.  Billings  v.  Billings,  73  App.  Div.  69  ;  76 
Supp.  628. 

13.  In  an  action  of  replevin,  the  fixing  of  the  value  of  the 
property,  or  the  damages,  is  essential  before  the  plaintiff  is 
entitled  to  costs.  Herman  v.  Girvan,  8  App.  Div.  418 ;  40 
Supp.  845  ;  Lockwood  v.  Waldorf  91  Hun,  281 ;  36  gupp. 
199  ;  Rapid  Safety  Filter  Co.  v.  Wyckoff,  20  Misc.  429  ;  45 
Supp.  1028;  and  where  the  plaintiff  accepts  an  offer  of  judg- 
ment for  the  return  of  a  chattel  with  $2  damages  for  deten- 
tion, he  can  only  have  costs  in  the  sura  of  $2.  Hoitsauer  v. 
Maohowics,  54  App.  Div.  23 ;  66  Supp.  340. 

14.  Public  oflBcers. — A  board  of  supervisors  should  not  be 
charged  with  costs  of  an  action  which  successfully  restrains 
them  from  paying  a  claim,  if  there  was  no  fraud  or  collusion. 
Fitch  V.  Hay,  112  App.  Div.  736  ;  98  Supp.  1090.  That  a 
party  to  an  action  is  a  public  oflaeial  does  not  affect  the  right 
of  the  opposing  party  to  costs  in  a  common-law  action. 
MdUf  V.  Mrady,  30  Misc.  83?;  61  Supp.  1123. 

15.  Mistrial. — ^TJpon  sending  a  case  to  the  foot  of  the  cal- 
endar because  of  the  misconduct  of  an  attorney,  by  reason  of 
which  a  mistrial  results,  does  not  justify  the  awarding  of 
costs.     McCormick  v.  Shea,  42  Misc.  555  ;  85  Supp.  1029. 

16.  In  the  Municipal  Conrt  of  New  York  costs  are  allowed 
unless  the  "  party  appears  by  attorney  and  files  a  verified  plead- 
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ing"  or  written  notice  of  appearance.  Goldman  v.  Messing^ 
48  Misc.  651 ;  96  Supp.  171.  One  who  fails  to  file  a  verified 
pleading  or  written  notice  of  appearance  is  not  entitled  to 
costs.  Livingstone  JPressY.  Genet,  101  Su'pTp.  26.  The  amount 
of  the  counterclaim  may  be  added  to  the  demand  in  the  com- 
plaint in  determining  the  amount  of  costs.  Ruegamer  v.  Oids- 
linsMe,  104  App.  Div.  135  ;  93  Supp.  599.  Taxation  of  costs 
may  be  reviewed  within  five  days  after  the  entry  of  the  judg- 
ment is  made  complete  by  the  insertion  of  costs.  Allen  v. 
Wells  Fargo  c&  Co.,  48  Misc.  610  ;  95  Supp.  597.  When  the 
plaintiff  discontinues,  after  the  commencement  of  the  trial  in 
an  action  to  recover  between  $200  and  $300,  the  defendant  is 
entitled  to  $10  costs.  Whitman  Co.  v.  Travers  Bailey  Co.,  96 
Supp.  127. 

17.  Referee's  fees. — All  parties  to  a  special  proceeding, 
including  those  who  objected  to  the  employment  of  a  referee, 
are  liable  after  such  appointment  for  the  referee's  and  stenog- 
rapher's fees.     Bottome  v.  Alherst,  47  Misc.  665  ;  94  Supp.  348. 

Stenoyrajpher' s  fees  on  a  reference  cannot  be  allowed  as  part 
of  the  costs  unless  there  is  a  stipulation  in  the  record.  Eagdn^ 
V.  Eagan,  51  App.  Div.  635  ;  64  Supp.  836.  ISTor  is  a  stenog- 
rapher allowed  to  charge  for  adjournments  unless  there  Is  a 
special  stipulation  to  that  effect.  Blam,oJc  v.  Spies,  31  Misc.  19 ; 
62  Supp.  1039. 

18.  The  expense  of  obtaining  the  stenographer's  minutes 

to  prepare  the  amendments  of  the  case  on  appeal  is  a  proper 
disbursement,  even  though  they*  were  procured  before  the  ap- 
peal was  taken.  Berner  v.  Manhattam,  R.  Co.,  51  Misc.  96 ; 
99  Supp.  46.  Even  though  the  respondent  did  not  request  the 
appellant  to  lend  him  the  minutes.  Sta/rhweather  v.  Sundsl/rom, 
113  App.  Div.  401 ;  98  Supp.  1086. 

19.  Witness  fees.^ — In  an  action  on  a  liquor-dealer's  bond 
witness  fees  of  special  excise  agents  may  be  allowed  in  favor 

1  See  p.  505,  Vol.  1. 
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of  the  plaintiff,  the  commissioner  of  excise.     Cullinan  v.  Fed- 
eral Union  Surety  Co.,  100  Supp.  515. 

20.  Term  fees. — If  a  case  which  has  not  been  noticed  for 
trial  by  the  plaintiff  goes  over  the  term  because  of  the  service 
of  an  amended  complaint,  the  successful  party  is  not  entitled 
to  tax  term  fees  and  witness  fees  for  that  term.  Fuller  Buggy 
Co.  V.  Waldron,  49  Misc.  278 ;  97  Supp.  730. 

21.  On  certiorari  the  costs  are  entirely  in  the  discretion  of 
the  Appellate  Division,  notwithstanding  there  has  been  a  re- 
versal of  a  former  order  by  the  Court  of  Appeals  "with  costs, 
to  abide  the  event."  People  ex  rel.  Shiels  v.  Oreene,  114  A  pp. 
Div.  168 ;  99  Supp.  679.  Costs  cannot  be  taxed  in  certiorari 
proceedings  unless  actually  awarded  by  the  court.  People  ex 
rel.  Shiels  v.  Oreene,  114  App.  Div.  168 ;  99  Supp.  679. 

22.  Demurrer. — Upon  sustaining  the  demurrer  of  an  entire 
complaint  in  a  common-law  action,  the  defendant  is  entitled, 
as  a  matter  of  right,  to  costs  of  the  trial  of  the  issue  of  law 
and  of  all  proceedings  after  notice  and  before  trial.  Pe 
Turckheim  v.  Thomas,  113  App.  Div.  123;  99  Supp.  101. 
Upon  sustaining  a  demurrer  by  the  plaintiff  to  three  distinct 
defenses  in  the  answer,  the  plaintiff  is  entitled  to  costs  after 
notice  of  trial,  and  before  trial,  and  a  trial  fee,  but  not  costs 
before  notice  of  trial.  Garrett  v.  Wood,  61  App.  Div.  294 ;  70 
Supp.  359.  Upon  appeal  from  the  New  York  City  Court  to 
the  Appellate  Term  from  an  interlocutory  judgment,  overrul- 
ing a  demurrer,  the  successful  party  is  entitled  to  $60  costs 
under  Code  Giv.  Pro.  %  3251,  subd.  4.  Gamphell  v.  Hallihan,  46 
Misc.  409 ;  92  Supp.  413.  Costs  may  be  awarded  absolutely  on 
the  trial  of  an  issue  of  law  raised  by  a  demurrer,  and  when  so 
awarded  the  nonpayment  thereof,  acts  as  a  stay  of  all  further 
proceedings.  Bigelow  v.  Drummon,  109  App.  Div.  132 ;  95 
Supp.  1027.  Costs  awarded  in  an  interlocutory  judgment 
entered  upon  the  determination  of  an  issue  of  law,  where  an 
issue  of  fact  still  remains  undetermined,  are  not  collectible, 
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pending  the  determination  of  the  issue  of  fact.     Cassaboy  v. 
Pattison,  101  App.  Div.  128 ;  M  Supp.  876. 

23.  On  withdrawal  of  a  motion  to  resettle  an  order,  coets 
may  be  allowed  in  the  discretion  of  the  court.  Allen  v.  Becket, 
84  Supp.  1009. 

24.  Upon  an  appeal  from  an  order  granting  or  denying  a 
new  trial  nndev  Muncipal  Court  Act,  §  255,  the  successful  party 
is  entitled  to  full  costs.  Benton  v.  Moss,  47  Misc.  376;  93 
Supp.  1113.  The  appellant  is  not  entitled  to  costs  on  reversal 
of  an  order  denying  a  motion  as  to  which  no  opposition  was 
made.  Matter  of  Collins,  104  App.  Div.  184 ;  93  Supp.  342. 
No  costs  should  be  allowed  where  the  question  on  appeal  is 
academic.  Cariety  v.  Eggevs,  100  Supp.  603.  On  cross-appeals 
where  both  parties  succeed  in  part^  no  costs  should  be  allowed. 
Sherman  v.  Metthieu,  106  App.  Div.  368 ;  94  Supp.  565.  Upon 
a  dismissal  of  an  appeal  to  th»  appellate  term  from  the  Munici- 
pal Court,  because  of  the  failure  to  file  a  return,  the  respondent 
is  not  entitled  to  tax  $25  costs.  Poggenberg  v.  Mestaniz,  46 
Misc.  110  ;  91  Supp.  342.  The  term  "  costs  to  abide  the 
event,"  means  that  the  party  who  is  finally  successful  in  the 
action  is  entitled  to  the  costs.  Franey  v.  Smith,  126  jST.  Y. 
658 ;  Meadville  v.  Fourth  National  Bank  of  N.  Y.,  84  IST.  Y. 
469  ;  Union  Trust  Co.  v.  Whiton,  78  N.  Y.  491.  If  on  an  ap- 
peal costs  are  awarded  "  to  the  defendant  to  abide  the  event," 
such  costs  cannot  be  taxed  in  favor  of  the  plaintiff,  no  matter 
what  the  final  outcome  of  the  litigation  may  be.  Adams  v. 
Marsey,  51  Misc.  230;  100  Supp.  836;  aff'd  100  Supp.  1103. 
But  where  the  plaintiff  succeeds  on  the  trial  and  the  judgment 
is  reversed  by  the  Appellate  Division  "  with  costs  to  the  ap- 
pellant to  abide  the  event,"  and  this  judgment  in  turn  is  re- 
versed by  the  Court  of  Appeals  and  the  decision  of  the  trial 
court  affirmed,  the  plaintiff  is  entitled  to  tax  full  costs  of  the 
trial,  the  appeal  to  the  Appellate  Division  and  to  the  Court  of 
Appeals.  If  the  case  is  one  for  a  sum  of  money  only,  the  jvre- 
vailing  party  is  entitled  to  costs,  as  of  course,  under  Code  Civ. 
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Pro.  %  2238.  Mxtrtha  v.  Curley,  92' N.  Y.  359.  If  the  judg- 
ment for  the  plaintiff  is  reversed  "with  costs  to  abide  the  event " 
the  plaintiff  is  entitled  to  tax  the  costs  of  the  appeal  if  success- 
ful on  the  new  trial,  but  it  seems  that  if  the  judgment  had  been 
reversed  with  costs  to  the  appellant  (defendant)  to  abide  the 
event  then  the  plaintiff  could  not  have  taxed  the  costs  when 
succeeding  on  the  new  trial.  Davis  v.  Reflex  Camera  Co., 
114  App.  Div.  814 ;  100  Supp.  172.  If  neither  party  raises  the 
question  of  the  appealability  of  an  unappealable  order,  the  ap- 
peal should  be  dismissed  without  costs.  Matter  of  Loewenguth, 
114  App.  Div.  754 ;  100  Supp.  422.  Costs  of  printing  the  evi- 
dence on  an  appeal  from  an  order  denying  a  motion  to  vacate 
a  judgment  in  an  equity  action,  which  was  entered  without  a 
decision  of  a  trial  judge,  cannot  be  allowed,  as  only  a  question 
of  practice  was  involved,  and  there  was  no  necessity  of  print- 
ing the  evidence.  Weise  v.  Cohn  No.  1,  113  App.  Div.  895 ; 
99  Supp.  663. 

26.  Extra  allowance.  Code  Civ.  Pro.  §  3253 — To  justify 
the  granting  of  an  extra  allowance,  the  case  must  be  diflficult 
and  extraordinary  and  a  defense  must  have  been  interposed 
and  if  the  case  lacks  either  of  these  requirements,  the  court  is 
without  power  to  grant  an  extra  allowance.  Standard  Trust 
Go.  V.  JY.  T.  Central,  etc.,  R.  Co.,  178  N.  Y.  407.  Eeargument 
denied,  179  IST.  Y.  522.  But  it  is  not  necessary  that  there  should 
have  been  a  trial.  Kilmer  v.  Evening  Herald  Co.,  70  App. 
Div.  291 ;  75  Supp.  243 ;  modifying  70  App.  Div.  621 ;  75  Supp. 
1127.  A  case  may  be  difficult  and  extraordinary  though  it 
only  involves  questions  of  fact.  Am.  Fruit  Prod.  Co.  v.  Ward, 
113  App.  Div.  319 ;  99  Supp.  717. 

A  strict,  nob  a  liberal  construction  should  be  given  to  the 
provisions  of  Code  Civ.  Pro.  §  3253,  authorizing  an  extra 
allowance.     Swan  v.  Stiles,  94  App.  Div.  117  ;  87  Supp.  1089. 

Discretionary. — Usually  the  awarding  of  an  extra  allowance 
is  within  the  discretion  of  the  trial  court.     Johnston  v.  Mutual 
Res.  L.  Ins.  Co.,  104  App.  Div.  544 ;  93  Supp.  1048 ;  aff'g  45 
Misc.  316  ;  90  Supp.  539. 
VOL.  11—72 
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If  the  defendcmt  is  entitled  to  costs  because  theplomiUf^s  re- 
covery is  less  tha/n  $60  in  an  action  on  contract,  the  award  of 
an  extra  allowance  to  the  defendant  may  be  made  in  a  proper 
case.  Am.  Frtdt  Prod.  Co.  v.  Ward,  113  App.  Div.  319 ;  99 
Supp.  717. 

Application  made  to  court. — An  application  for  an  extra  al- 
lowance must  be  made  to  the  court,  not  to  a  referee  to  hear 
and  determine.  Pimsker  v.  Pinsher,  44  App.  Div.  501;  60 
Supp.  902. 

Notice  of  'motion  for  an  extra  allowance  need  not  be  given 
where  it  is  made  before  the  Judge  who  tried  the  case,  on  the 
next  day  after  the  trial.  Mautmer  v.  Pike,  32  Misc.  500 ;  66 
Supp.  387. 

Upon  discontinuance  the  question  of  the  right  to  extra  al- 
lowance depends  upon  the  condition  of  the  action  at  the  time 
of  the  discontinuance,  not  upon  the  proceedings  thereafter 
taken.     Angier  v.  Hager,  51  App.  Div.  171 ;  64  Supp.  692. 

Review  in  Court  of  Appeals. — On  appeal  from  a  judgment 
the  Court  of  Appeals  may  review  an  order  granting  an  extra 
allowance  if  the  case  was  such  that  the  court  had  no  power 
to  grant  the  allowance.  Hanover  Fire  Ins.  Co.  v.  Oerma/nia 
Fire  Ins.  Co.,  138  IST.  Y.  252. 

An  objection  must  be  made  at  the  trial  or  when  the  allow- 
ance is  awarded,  otherwise  it  will  not  be  reviewed  on  appeal. 
Schif  V.  Tamor,  104  App.  Div.  42 ;  93  Supp.  853. 

Before  taxation  of  costs. — The  question  of  an  extra  allow- 
ance must  be  first  raised  in  the  trial  court  before  the  taxation 
of  costs.  Biverdde  Bank  v.  Jones,  75  App.  Div.  531 ;  78  Supp. 
325. 

An  extra  allowa/nce  ma/y  be  reduced  on  appeal,  if  the  appel- 
late court  considers  it  too  large,  in  an  action  construing  4, 
will.  Bothchild  v.  Goldenberg,  103  App.  Div.  235  ;  92  Supp. 
1076. 

If  the  value  of  the  subject-matter  does  not  appear,  there  is  no 
foundation  for  an  award  of  an  extra  allowance  in  an  action  at 
law.  City  of  N.  Y.  v.  A.  T.  Stewart  Bealty  Co.,  113  App. 
Div.  50 ;  98  Supp.  889.     Or  in  the  absence  of  a  finding  as  to 
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the  amount  involved  in  the  litigation.  Kitching  v.  Brown, 
180  N.  Y.  414.  In  an  action  to  reinstate  a  policy  of  life  in- 
-surance,  the  amount  of  the  pohcy  does  not  afford  a  basis  for 
an  extra  allowance.  Strauss  v.  Union  Central  L.  his.  Co.,  33 
Misc.  571 ;  6T  Supp.  931.  There  is  no  basis  for  an  extra  allow- 
ance upon  granting  an  injunction  against  the  use  of  a  trade- 
mark, no  damages  being  proved.  Yolger  v.  Force,  63  App. 
Div.  122 ;  Yl  Supp.  209. 

An  extra  allowance  has  been  granted  upon  discontinuance  of 
an  action.  Kilmer  v.  Evening  Herald  Co.,  YO  App.  Div.  291 ; 
75  Supp.  243.  But  only  vrhere  the  case  is  difficult  and  ex- 
traordinary. Id.;  Peet  v.  Kimlall,  58  App.  Div.  329;  68 
Supp.  1010.  To  a  defendant  who  Avas  entitled  to  costs  as  of 
course,  because  the  recovpry  was  less  than  $50.  United  Press 
V.  N.  T.  Press  Co.,  164  N.  T.  406.  A  taxpayer  who  suc- 
ceeded in  reducing  a  bond  issue  from  $1,000,000  to  $100,000 
in  an  injunction  suit.  Chase  v.  City  of  Syracuse,  34  Misc.  144 ; 
69  Supp.  469.  To  several  defendants  in  an  action  to  impeach 
a  will  under  Code  Civ.  Pro.  §  2653a.  Haughin  v.  Conlan, 
86  App.  Div.  290  ;  83  Supp.  830.  In  an  action  involving  proof 
of  conditions  forty-three  years  ago,  under  a  deed  for  water 
rights.  Henderson  Est.  Co.,  v.  Carroll  Elec.  Co.,  113  App.  Div. 
775 ;  99  Supp.  365.  To  a  party  who  had  taxed  costs  in  an 
interlocutory  judgment  sustaining  a  demurrer,  who  applied 
after  the  time  to  amend  the  pleading  had  expired  and  before 
entry  of  final  judgment.  There  is  nothing  in  Rule  45,  Gen.  R. 
oj-  Prac,  which  prevents  this.  Abbey  v.  Wheeler,  57  App. 
Div.  417 ;  68  Supp.  252.  Upon  the  dismissal  of  the  complaint 
in  an  action  to  recover  a  large  sum  for  violations  of  the  Forest, 
Fish  and  Game  Laws:  the  amount  of  the  allowance  being 
based  upon  the  sum  claimed  in  the  pleadings.  People  v.  Boot- 
man  180  ]Sr.  T.  1.  In  a  foreclosure  case  since  the  amendment 
in  1898  of  Code  Civ.  Pro.  §  3253.  Long  Island  L.  tfe  T.  Co., 
V.  Long  Island  City  &  N.  R.  Co.,  85  App.  Div.  36 ;  82  Supp. 
644.  In  a  suit  requiring  the  consideration  of  a  number  of 
statutes  and  in  wliich  a  large  amount  was  involved.  People 
v.  Bootmam,,  180  N.  T.  1.     To  a  party  only  partly  successlul 
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in  the  litigation.  Slater  v.  Slater,  99  App.  Div.  460 ;  91  Supp. 
269.  On  a  default.  Delmar  v.  Belmar,  65  App.  Div.  582 ; 
72  Supp.  959.  In  an  action  on  a  judgment  where  the  defend- 
ant unsuccessfully  defends  on  the  ground  that  the  judgment  is 
void.  Johnston  v.  Mutual  Res.  L.  Ins.  Co.,  lOi  App.  Div. 
544;  93  Supp.  1048;  aff'g  45  Misc.  316;  90  Supp.  539.  It 
seems  that  an  extra  allowance  may  be  awarded  even  though 
costs  are  not  awarded  in  a  case,  where  the  costs  rests  in  the 
discretion  of  the  court.  Union  Banh  v.  Case,  84  Supp.  551. 
But  see  Frost  v.  Reinach,  40  Misc.  412 ;  81  Supp.  246. 

An  exi/ra  allowance  has  heen  denied  where  the  claim  in  the 
complaint  was  admitted,  even  though  the  plaintiff  successfully 
litigated  a  difficult  and  extraordinary  case   concerning  the 
counterclaim.     Huber  v.  GlarTt,  105  App.  Div.  127 ;  93  Supp. 
1090.     Where  no  costs  were  awarded.     Frost  v.  Reinach,  40 
Misc.  412 ;  81  Supp.  246.     But  see  Union  Banh  v.  Case,  84 
Supp.  551.     In  mandamus  proceedings.     People  ex  rel.  Boyd 
V.  Hertle,  46  App.  Div.  505  ;  61  Supp.  965 ;  People  ex  rel.  Rolf 
v.  Coler,  58  App.  Div.  347;  68  Supp.  1101.     In  a  special  pro- 
ceeding.    Matter  of  ManhowsTti,  49  Misc.  606 ;  99  Supp.  1058. 
In  an  action  by  a  shipper  against  a  carrier  for  a  breach  of 
contract  as  to  time  in  transporting  goods.     Frey  v.  N.  Y.  City, 
etc.,  R.  Co.,  114  App.  Div.  623 ;  100  Supp.  229.     In  an  action 
for  broker's  commissions,  where  the  question  tried  was  a  sim- 
ple one.     Brown  v.  Retsof  Mining  Co.,  109  App.  Div.  150; 
95  Supp.  815.     In  an  ordinary  action  for  negligence.      Walker 
V.  Newton  Falls  Paper  Co.,  Ill  App.  Div.  19;  97  Supp.  521 ; 
Beecroft  v.  N.  Y.  Athletic  Club,  111  App.  Div.  392;  97  Supp. 
831 ;  Leonard  v.  Union  Ry.  Co.,  98  App.  Div.  204 ;  90  Supp. 
574 ;  Harvey  v.  Fargo,  99  App.  Div.  599 ;  91  Supp.  84.     In  an 
action  by  the  City  of  New  York  to  enjoin  a  contractor  from 
placing  material  not  fireproof  in  a  building,  which  has  been, 
argued  on  an  appeal  from  an  order  denying  a  motion  for  a  pre- 
liminary injunction.    City  of  N.  Y.  v.  A.  T.  Stewa/rt  Realty  Co., 
113  App.  Div.  50 ;  98  Supp.  889.    In  condemnation  proceedings 
by  the  City  of  New  York  where  no  offer  to  convey  the  prop- 
erty at  a  specified  price  had  been  made.     Matter  of  College  of 
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City  of  New  Y<y)%  N.  Y.  Law  J.,  January,  23,  1906 ;  N.  Y. 
Spl.  T.,  Fitzgerald,  J.  ' 

26.  Notice  of  taxation  of  costs  should  be  given  to  all 
parties  who  have  appeared  in  a  proceeding  for  an  accounting 
by  an  assignee  for  the  benefit  of  creditors.  Matter  of  Bow- 
lowly,  34  Misc.  811 ;  69  Supp.  783  ;  Matter  of  Oakley,  41  Misc. 
652  ;  85  Supp.  227.  On  a  motion  for  retaxation,  the  moving 
party  is  not  entitled  to  use  any  papers  except  those  which 
Avere  read  before  the  taxing  officer.  Grotty  v .  Dedion-Bouton 
M.  Co.,  102  App.  Div.  405 ;  92  Supp.  619.  Total  invalidity 
of  costs  is  a  question  which  it  is  unnecessary  to  raise  before 
the  clerk  on  a  motion  to  vacate  the  taxation  as  this  is  a  ques- 
tion for  the  court  not  for  the  clerk.  IliU  v.  Kahn,  50  Misc. 
360  ;  98  Supp.  682.  If  a  party  who  has  taxed  his  costs  with- 
out notice  makes  a  motion  for  a  retaxation  and  fails  to  ap- 
pear, and  the  clerk  dismisses  the  proceeding,  his  remedy  is  by 
a  motion  for  a  new  taxation.  Code  Civ.  Pro.  %  3265  ;  Talcott 
V.  Jonasson,  43  Misc.  372  ;  87  Supp.  521.  When  both  parties 
are  entitled  to  tax  costs  under  Code  Civ.  Pro.  %  3234,  the  de- 
fendant should  present  his  bill  of  costs  to  the  clerk  for  taxation 
and  ask  to  have  his  costs  inserted  in  the  judgment,  and  if  the 
clerk  refuses  to  enter  them  in  the  judgment,  his  remedy  is  by 
a  motion  to  the  court  that  such  coats  be  so  entered.  Reilly  v. 
Lee,  85  Hun,  315  ;  32  Supp.  976  ;  aff' d  155  N.  Y.  691. 

27.  Stay  for  nonpayment  of  costs.— Apart  from  the  pro- 
visions of  Code  Civ.  Pro.  §  779  relating  to  a  stay  against  the 
party  required  to  pay  the  costs  of  a  motion  or  any  other  sum 
of  money  directed  by  an  order  to  be  paid,  the  court  has  power 
over  suitors  to  prevent  a  multiplicity  of  actions  and  harassing 
and  oppressed  Htigation  to  stay  a  subsequent  action,  because 
of  nonpayment  of  costs  of  a  former  suit.  Patcher  v.  Delaware 
(&  Hudson  Canal  Co.,  62  App.  Div.  543  ;  71  Supp.  122.  Costs 
granted  upon  the  dismissal  of  an  action  must  be  paid  before  the 
plaintiff  will  be  allowed  to  prosecute  another  action  against  the 
same  defendant  on  the  same  cause  of  action.     Ingrosso  v.  BaM- 
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more  <&  0.  B.  Co.,  105  App.  Div.  494  ;  94  Supp;  111.  The  sec- 
ond action  for  the  same  injury  may  be  stayed  for  nonpayment 
of  costs  awarded  on  a  nonsuit  of  the  former  action,  even  though 
one  was  brought  under  the  emplo^yers'  liability  act  and  the  other 
under  the  common  la\v.  Mitratore  v.  Pirld,  109  App.  Div. 
146 ;  95  Supp.  855.  Interposing  the  answer  in  the  second  ac- 
tion does  not  waive  the  right  of  the  defendant  to  an  order 
staying  the  proceedings  of  the  plaintiff  until  the  payment  of 
the  costs  of  a  former  litigation.  Loftus  v.  Strait-Line  Engine 
Co.,  Ill  App.  Div.  718  ;  97  Supp.  790. 

Nonpayment  of  motion  costs. — By  the  provisions  of  Code 
Civ.  Pro.  %  779,  a  party  who  has  failed  to  pay  motion  costs, 
as  therein  provided,  is  under  an  absolute  stay  against  taking 
any  affirmative  action  in  the  cause.  There  are  certain  pre- 
liminary steps  which  must  be  taken  by  the  opposite  party, 
however,  before  the  stay  operates.  Thus  the  stay  specified  in 
Code  Civ.  Pro.  %  779  does  not  operate  unless  a  copy  of  the 
order  has  been  served  upon  the  party  required  to  pay  the  costs, 
whether  or  not  the  time  of  the  payment  of  such  cost  is  speci- 
fied in  the  order.  Sire  v.  Schuhert,  93  App.  Div.  324 ;  87  Supp. 
891.  And  where  the  order  does  not  fix  the  time  within  which 
the  costs  are  to  be  paid,  the  stay  does  not  operate  until  ten 
days  after  service.  Wasserman  v.  Benjamin,  91  App.  Div. 
547 ;  86  Supp.  1022.  The  stay  operates  merely  to  prevent  the 
party  from  taking  affirmative  action  and  does  not  prevent  him 
from  putting  in  a  defense,  and  thus  where  the  plaintiff  serves 
a  notice  of  trial  against  the  defendant  who  is  under  stay,  the 
stay  is  deemed  waived  so  as  to  allow  the  defendant  to  take 
part  in  the  trial.  Mattice  v.  Shetland,  76  App.  Div.  236 ;  78 
Supp.  537 ;  Ooldlerg  v.  Wood,  50  Misc.  618 ;  98  Supp.  200. 

Violating  stay  irregularity. — It  is  settled  that  the  proceed- 
ings of  a  party  who  is  under  a  stay  for  nonpayment  of  costs 
are  irregular  merely  and  that  the  court  does  not  lose  jurisdic- 
tion by  reason  of  that  fact.  "When  such  proceeding  is  brought 
to  the  attention  of  the  court  the  party  violating  the  stay  will 
be  dealt  with  as  may  be  proper.  Wessels  v.  Boettcher,  142 
N.  Y.  212. 
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Security  for  Costs. 


28.  Security  for  costs. — The  statute  provides  for  security 
for  costs  in  some  cases  as  a  matter  of  right  and  in  others  in 
the  discretion  of  the  court.  In  the  former  case  the  application 
is  made  ex  parte  and  in  the  latter  on  notice.  Where  the  se- 
curity is  a  matter  of  right  the  motion  should  be  made  before 
answer,  otherwise  it  will  be  deemed  waived,  unless  good  ex- 
cuse is  shown.  If  a  defendant  does  not  offer  any  excuse  for 
his  laches  in  moving  for  security  for  costs  there  is  nothing  to 
warrant  the  exercise  of  discretion  by  the  court  and  an  order 
thus  granted  requiring  security  should  be  vacated.  Donnelly 
V.  Third  Ave.  B.  Co.,  N.  Y.  Law  J.,  Jan.  23,  1906,  p.  1336, 
Fitzgerald,  J.,  Supm.  Ct.  Spl.  T.  Citing  Henderson,  Hull  <& 
Co.  V.  McJVally,  33  App.  Div.  132 ;  53  Supp.  351.  A  motion 
to  require  security  for  costs  on  the  ground  that  the  plaintiff  is 
an  executor  is  addressed  to  the  discretion  of  the  court.  Cowen 
V.  Bouss,  49  Misc.  888  ;  98  Supp.  302.  To  compel  a  receiver 
to  give  security  for  costs,  it  is  necessary  to  show  that  the  ac- 
tion was  brought  in  bad  faith  or  that  the  plaintiff  will  prob- 
ably not  succeed.  Be  Fleur  v.  Barney,  45  Misc.  515  ;  92  Supp. 
926.  A  plaintiff  who  is  adjudged  a  bankrupt  after  issue  joined 
may  be  required  to  give  securitj'^  for  costs.  Donnelly  v.  Third 
Am.  B.  Co.,  112  App.  Div.  648  ;  98  Supp.  387.  A  motion  for 
security  for  costs  on  the  ground  that  the  defendant  was  im- 
prisoned for  crime,  made  several  months  after  the  action  was 
begun,  but  before  answer,  and  before  the  motion  was  heard 
the  defendant  had  served  his  term  and  been  discharged,  should 
be  denied  for  laches.  Gibbons  v.  Bush,  98  App.  Div.  283 ;  90 
Supp.  603.  In  a  replevin  suit  where  the  plaintiff  has  given 
the  usual  undertaking  an  additional  undertaking  for  costs  can- 
not be  required.  The  Vulcanite  Portland  Cem.  Co.  v.  Wil- 
liams, 46  Misc.  405  ;  92  Supp.  574.  Intervening  defendants 
cannot  be  required  to  give  security  for  costs.  Biley  v.  Ryan, 
45  Misc.  151 ;  91  Supp.  952.  Eeversed  on  another  point,  103 
App.  Div.  176  ;  93  Supp.  386.  After  a  judgment  for  costs  for 
$506.09  has  been  rendered  against  a  nonresident  who  has  given 
security  for  $250,  and  such  party  appeals  from  the  payment,  it  is 
not  an  abuse  of  discretion  to  compel  the  appellant  to  give  ad- 


2016      Bradbury's  Lansing's  forms  and  practice. 

Bill  of  Costs. 

ditional  security  for  costs  in  the  sum  of  $500  ajod  staying  pro- 
ceedings until  compliance  with  the  order.  Bender  v.  Paulus, 
109  App.  Div.  148 ;  75  Supp.  6Y0. 


Form  No.  1310. 

Certificate  Entitling  Party  to  Costs  or  Increased  Costs. 
(Code  Civ.  Pro.  §3248.) 
I,  J.  M.,  referee  in  [or  judge  {or  justice)  presiding  at  the 
trial  of]  the  above-entitled  action,  do  here^by  certify  that  the 
title  to  real  property  came  in  question  upon  the  trial  of  said 
action  [or  state  other  fact  whereby  either  party  heoomes  entitled 
to  costs  or  to  the  increased  costs  specified  in  §  3258  of  Code  of 
Cimil  Procedure\^ 


Form  No.   1311. 

Bill  of  Costs. 

(Code  Civ.  Pro.  §  3251.) 

Costs. 

Costs  before  notice  of  trial $ 

Costs  after  notice  and  before  trial 

Additional  defendants  served 

Trial  fee,  issue  of  fact 

Trial  fee,  issue  of  law 

Allowance  by  statute.  .' . 

Allowance  of  court . 

Costs  of  motion  for 

Trial  occupied  more  tbau  two  days 

Appointment  of  guardian  for  infant  defendant 

Procuring  order  directing  service  of  summons  by  publication  or     

personally  without  the  State 

Procuring  injunction  order  (or  an  order  of  arrest) 

Examination  of  party  before  trial 

Attending  and  taking  deposition  de  6ene  esse 

Drawing  interrogatories  to  annex  to  commission 

Making  and  serving  case 

Making  and  serving  amendments  to  case 

Making  and  serving  case  of  more  than  fifty  folios 

,  1  Where  the  plaintiff,  in  an  action  against  a  municipal  corporation,  to 
recover  money,  has  omitted  to  present  the  claim  for  payment  to  the  chief 
fiscal  officer  of  the  corporation  before  the  commencement  of  the  action 
as  prescribed  by  §  3245  of  the  Code  of  Civil  Procedure,  as  a  prerequisite 
to  the  allowance  of  costs  to  him,  no  certificate  of  the  judge  presiding  on 
the  trial  is  required  to  defeat  plaintiff's  claim  for  costs.  Baine  v.  Citv  of 
Rochester,  85  N.  T.  523. 

As  the  nonpresentation  of  the  claim  is  not  a  defense  to  the  action,  and 
is  not  a  fact  involved  in  the  trial,  the  provisions  of  §  3248  of  the  Code  of 
Cjvil  Procedure  have  no  application  to  such  a  case.     Id. 

See  also  Wood  v.  Excise  Commissioners,  9  Misc.  507,  that  §  3248,  above 
referred  to,  does  not  apply  to  a  special  proceeding,  but  only  to  actions. 
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Term  fees,  for  following  terms,  viz. 


Costs  of  motion  for  new  trial.  Special  Term 

Proceedings  before  and  after  granting  new  triaj 

Application  for  judgment  on  special  verdict,  before  argument. . . 

Application  for  judgment  on  special  v«rd'ict,  for  argument 

Appeal  to  Appellate  Division  (or  General  Tejm),  before  argument. 
Appeal  to  Appellate  Division  (or  General  Term),  for  argument. . . 
Term  fees,  as  follows: 

Appeal  to  Court  of  Appeals,  before  argument 

Appeal  to  Court  of  Appeals,  for  argument 

Term  fees,  as  follows: 

Preparing  case  on  appeal  to  Court  of  Appeals 

Damages  iu  Court  of  Appeals  for  delay 

Interest  on  verdict 

Disbursements  as  per  next  column 

Total  costs  and  disbursements 


Disbursements. 

Referee's  fees 

Commissioner's  fees 

Clerk's  trial  fee,  $ ;  clerk's  fee  for  entering  judgment,  $- 

Paid  for  searches 

Paid  afladavits  and  acknowledgments  as  follows: 


Serving  summons  and  complaint 

Paid  referee  settling  case 

Certified  copies  orders  as  follows,  viz.: 

Clerk  filing  execution  and  entering  satisfaction. 

Transcript  and  filing 

Copy  judgment  for  roll 

Postage  incurred,  $ ;  to  be  incurred,  $^^ 

Jurors'  fees 

Stenographer's  fees,  copy 

Sheriff's  fees  on  execution 

Sheriff's  fees  on  attachment 

Sheriff's  fees, ■- terms  as  above 

Copy  minutes 

For  printing  cases 

For  printing  points 

For  remittitur 

Copies  following  papers: 


Witnesses'  fees  as  per  statement  below. 
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[Annex  affidavit  of  disbursements,  Form  No.  1215,  and  of 
attendance  of  witnesses,  Form  No.  1216,  to  original.] 


Form  ]Vo.  1312. 

Notice  of  Motion  for  Extra  Allowance  of  Costs. 

(Code  Civ.  Pro.  §§3252,  3253.) 

Sir — Take  notice,  that  [on  the  affidavit,  and  the  certificate 
of  "W.  A.,  Esq.,  the  referee,  of  which  copies  are  herewith 
served,  and]  on  all  the  proceedings  in  this  action,  the  plaintiff] 
will  move  the  court  at,  etc.,  to  be  held  at,  etc.,  on,  etc.,  at  the 
opening  of  the  court  on  that  day,  for  an  order  directing  that 
an  extra  allowance  be  made  to  him  in  addition  to  the  usual 
costs. 


Form  ]Vo.  1213. 

Order  for  Extra  Allowance. 
(Code  Civ.  Pro.  §3253.) 

The  plaintiff  in  this  action  having  recovered  of  the  defend- 
ant the  sura  of dollars,  and  it  being  a  difficult  and 

extraordinary  case  in  which  a  defense  has  been  interposed, 

and  due  notice  of  this  motion  having  been  given  to , 

Esq.,  attorney  for  the  [defendant],  and  on  motion  of  F.  C, 
Esq.,  counsel  for  the  plaintiff,  after  hearing,  etc.,  and  on  read- 
ing and  filing  [name  motions  papers]  : 

It  is  hereby  ordered,  that  the  plaintiff  be  and  he  hereby  is 

allowed per  cent  on  the  amount  of  such  recovery,  by 

way  of  additional  costs. 


Form  No.  1314. 

^  Notice  of  Taxation  and  Eetaxation  of  Costs. 

(Code  Civ.  Pro.  §3263.) 
SiE — Take  notice,  that  the  costs  and  disbursements  men- 
tioned in  the  [foregoing]  bill  will  be  taxed  [or  retaxed]  by  the 

county  clerk  of county,  at  his  office  in  the  [city]  of 

,  on  the day  of ,  19 — ,  at 

o'clock  in  the noon. 


Form  IVo.  1315. 

Affidavit  Respecting  Disbursements. 

(Code  Civil  Pro.  §3267.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  he  is  the 

attorney  [or  one  of  the  attorneys]'for  the  plaintiff  [or  defendant] 
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in  the  above-entitled  action  ;  that  the  foregoing  disbursements, 
other  than  charges  for  the  attendance  of  witnesses  and  for 
travel  fees  of  witnesses,  have  been  necessarily  made  and  in- 
curred in  said  action,  on  the  part  of  the  ])laintiff  [or  defendant], 
excepting  prospective  charges  contained  therein  for,  etc.  [stat- 
ing same],  which  will  be  necessarily  incurred  in  said  action ; 
that  the  charges  contained  therein  for  copies  of  documents  and 
papers  are  made  for  such  copies  actually  and  necessarily  used, 
or  necessarily  obtained  for  use.  [*] 

[That  the.  witnesses  named  in  said  bill  of  codts  were  actually 
in  attendance  the  number  of  days  stated  in  said  bill.] 


Form  IVo.  1316. 

Affidavit  of  Attendance  and  Travel  Fees  of  Witnesses. 

(Code  Civ.  Pro.  §,3267.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

plaintiff  [or  the  attorney  for  the  plaintiff]  in  the  above-entitled 
action. 

That  said  action  was  at  issue,  and  necessarily  upon  the  cal- 
endar for  trial,  at  the  several  circuits  held  in  and  for  tlic 

county  of  ■ ,  at  the  court  house  in  the  town  of , 

viz. :  one  commenced  on  the day  of ,  I'J — ; 

one  commenced  on  the day  of ,  19 — . 

[That  the  said  action  was  referred  to  W.  O.,  Esq.,  as  referee, 

and  was  brought  to  trial  before  him,  at  his  office  in , 

on  the day  of ,  19 — .] 

That  each  of  the  persons  named  in  Schedule  A,  hereto  an- 
nexed, which  is  made  a  part  hereof,  attended  the  several  cir- 
cuits [or  Special  Terms,  or  hearings]  therein  named,  pursuant 
to  a  subpoena,  or  upon  special  request  of  this  deponent,  as  a 
witness  for  the  plaintiff,  the  number  of  days  set'opposite  their 
respective  names  therein. 

That  the  residences  of  said  witnesses  respectively,  the  dis- 
tance therefrom,  according  to  the  usually  traveled  route,  to 
the  said  court  house  [or  place  of  hearing],  and  the  number 
of  miles  they  severally  traveled  as  such  witnesses,  accord- 
ing to  the  usually  traveled  route,  for  the  purpose  of  going 
to  the  place  of  trial  and  returning  therefrom,  at  said  Circuit 
Court  [or  hearings],  respectively,  are  correctly  stated  and  set 
forth  in  said  Schedule  A,  opposite  their  respective  na-mes. 

That  each  and  every  of  said  persons  named  in  said  Schedule 
A  was  a  necessary  and  material  witness  on  the  part  of  the 
plaintiff  [or  of  the  defendant]  on  the  trial  of  this  action. 
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Schedule  A, 

Trial  [or  Special  Term,  or  hearing]  commenced  on  the 
—  day  of 5  19 — : 


NAMES   OF  WITNESSES. 


Residence. 


Miles  from  court 
house  or  hearing. 


Miles  traveled. 


Number  of  days 
attended. 


Form  No.  1317. 

Affidavit  of  Attendance,  etc.,  ofWitnesses.    Another  Form. 
(Code  Civ.  Pro.  §3267.) 

As  in  Form  No.  1215  io  [*],  and  from  tlienoe  as  follows: 
Deponent  further  says,  that  G.  11.,  J.  K.  and  L.  M.  were 
severally  necessarily  subpoenaed,  and  attended  as  witnesses 
on  the  part  of  the  plaintiff  \or  defendant]  in  this  action,  and 

that  they  were  severally  and  necessarily  in  attendance  

days  each  upon  the  trial  of  this  action,  and  the  said  G.  H. 

and  J.  K.  each  traveled miles  from  the  town  of 


to  attend  the  trial  of  this  action. 


-,  in  the  State 


[That  L.  M.  resides  in  the  town  of 

of ,  and  traveled  from  that  town  to  the  place  of  trial 

to  attend  said  trial  as  a  witness  for  the  plaintiff  (w  defendant), 
and  that  he  was  a  necessary  and  material  witness,  and  neces- 
sarily attended  as  such days ;  that  he  came  from  his 

said  residence  to  said  place  of  trial  (by  the railroad), 

which  is  the  nearest  usually  traveled  route  between  said  places, 

and  that  on  said  route  he  entered  this  State  at  ,  and 

traveled miles  therefrom  to  said  place  of  trial. 


Form  No.  1318. 

Affidavit  to  Obtain  Security  for  Costs. 
(Code  Civ.  Pro.  §§  3268,  3269,  3271.) 
C.  D.,  the  defendant  in  this  action,  being  duly  sworn,  says, 
that  the  plaintiff  herein  does  not  reside  in  this  State,  but  resides 

at — ,  in  the  State  of  -,  and  so  resided  at  the 

commencement  of  this  action  \_or  otherwise,  according  to  the 
facts]  ;  that  no  security  for  costs  has  been  made  herein  and  ao 
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previoas  application  for  an  order  requiring  security  has  been 
made. 


Form  No.  1319. 

Order  Bequiring  Security  to  be  Given. 
(Code  Civ.  Pro.  §  3272.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated 


19 — ,  by  which  it  appears  that  the  plaintiff  herein  does  not 

reside  in  the  State  of  New  York,  but  resides  at ,  in 

the  State  of ,  and  so  resided  when  this  action  was 

commenced  [or  otherwise,  according  to  facts],  with  proof  of  due 
service  of  a  copy  of  said  affidavit  and  of  notice  of  this  motion 
upon  M.  F.,  attornej'-  for  the  plaintiff,  and  on  motion  of  A.  B., 

attorney  for  the  defendant,  after  hearing ,  of  counsel 

for  the  plaintiff,  and  on  reading  \_nain,e  any  opposing  papers]:^ 

It  is  hereby  ordered,  that  the  plaintiff  be  and  he  is  hereby 

required,  within days,  either  to  pay  into  court  the 

sum  of  two  hundred  and  fifty  dollars,  to  be  applied  to  pay- 
ment of  the  costs  of  this  action,  if  any,  awarded  against  him, 

or,  at  his  election,  to  file  with  the  county  clerk  of 

county  [or  name  other  clerk  of  the  court],  an  undertaking,  as 
required  by  law,  executed  to  the  defendant  by  one  surety  [or 
name  other  numher  of  sureties],  to  the  effect  that  he  [or  they] 
will  pay  upon  demand,  to  the  defendant,  all  costs  which  may 
be  awarded  to  him  in  this  action,  not  exceeding  the  sum  of  [two 
hundred  and  fifty]  dollars,  and  to  serve  a  written  notice  of, 
said  payment,  or  of  the  filing  of  said  undertaking,  upon  the 
defendant's  attorney. 

And  it  is  further  ordered,  that  .all  other  proceedings  on  the 
part  of  the  plaintiffs,  except  to  review  or  vacate  this  order,  be 
and  they  are  hereby  stayed,  until  the  said  payment  or  filing, 
and  notice  thereof,  and  also  if  an  undertaking  be  given  until 
the  allowance  of  the  same. 


Form  No.  1230. 

Undertaking  Pursuant  to  Order. 
(Code  Civ.  Pro.  §  3273.) 
Whereas,  an  order  was  make  by  Hon.  A.  O.,  justice  [or 

iudge]  of  the ■  Court  [or  by  the Court,  at  a 

Term  thereof,  held  at,  etc.,  on,  etc.],  requiring  the 

1  If  the  security  is  a  matter  of  right  no  notice  of  motion  need  be  given. 
See  cases  cited  in  text,  ante,  p.  2035. 
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plaintiff  to  file  with  the  county  clerk  of  county  [or 

otherwise  describe  clerk],  an,  undertaking  for  the  payment  to 
the  defendant  of  the  costs  which  might  be  awarded  against 
him  in  the  above-entitled  action,  in  the  penalty  and  with  the 
sureties  hereinafter  mentioned : 

Now,  therefore  [we],  E.  F.,  of [and  G.  H.,  of 

-],  do  hereby,  jointly  and  severally,  undertake  to  and 


with  the  above-named  defendant,  that  we  will  pay,  on  demand, 
to  said  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  above-entitled  action,  not  exceeding  the  sum  of  [two  hun- 
dred and  fifty]  dollars. 

[Add  acknowledgment,  affidavit  and  approval.] 


CHAPTER  XXXVIII. 

SET-OFF  ON  MOTION.i 

1.  Conflict  between  attorney's  lien  and  equities  of  the 
parties. — In  a  large  number  of  cases,  the  question  has  been 
discussed  as  to  the  right  of  set-off  of  one  judgment  against 
another  on  motion  or  by  action,  and  where  there  are  no  other 
parties  who  hare  an.  interest  in  the  judgment,  the  proceeding 
is  simple  and  the  remedy  will  invariably  be  granted.  The 
most  serious  question  has  arisen  where  an  attorney  has  claimed 
a  lien  on  one  of  the  judgments  for  his  compensation.  The 
question  as  to  whether  the  attorney's  right  to  be  paid  was 
superior  to  the  equitable  right  of  set-off  has  been  much  dis- 
cussed, but  it  seems  to  have  been  decided  that  the  attorney's 
lien  is  superior  to  the  right  of  set-off  as  between  the  parties, 
at  any  rate  where  the  judgments  are  rendered  in  different 
actions.  Barry  v.  Third  Ave.  R.  Co..,  8Y  App.  Div.  543 ;  84 
Supp.  830.  This  decision  appears  to  overrule  the  doctrine 
found  in  many  of  the  older  cases.  Id.  "  It  is  settled  beyond 
controversy  that  the  lien  of  an  attorney  for  his  services  and 
disbursements  in  an  action  is  superior  to  that  of  the  parties' 
right  of  set-off  if  the  judgments  were  rendered  in  separate 
actions,  although  between  the  same  parties."  Smith  v. 
Cayuga  Lake  C.  Co.,  107  App.  Div.  524,  at  p.  527 ;  95  Supp. 
aSff.  It  was  held  in  this  case  that  even  though  the  judgments 
were  rendered  in  the  same  action,  the  attorney's  lien  was 
superior  to  the  right  of  set-off,  particularly  as  the  various 
judgments  had  been  rendered  in  different  courts  on  successive 
appeals.  The  court  also  strongly  intimates  that  the  lien  of 
the  attorney  is  superior,  in  all  cases,  to  the  right  of  set-off, 
even  though  the  various  judgments  are  rendered  in  the  same 
action.     Id.     A  contrary  doctrine  was  announced  by  Kettse, 

1  See  Vol.  I,  pp.  568  et  seq.,  where  set-off  as  afEecting  an  attorney's  heir 
is  more  fully  discussed. 
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J.,  at  special  term  in  Van  Cise  v.  Peterman,  100  Supp.  536. 
In  that  case  the  attorney  who  resisted  the  set-off  had  pros- 
ecuted an  appeal  unsaccessfally  and  objected  to  a  set-off  of 
the  costs  thereof  against  a  judgment  in  favor  of  his  client  for 
costs  on  other  proceedings  in  the  case. 
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1 225.  Order  directing  Issuing  of  execution  against  sheriff  to  person 

otlier  than  coroner 2027. 

1226.  Bond  of  person  to  whom  execution  against  sheriff  is  directed.  2027. 

1227.  Clerk's  certificate  of  filing  bond  by  party  to  whom  execution 

;\gainst  sheriff  is  to  be  directed 2028. 

1228.  Execution  against  property,  general  form 2028. 

1.229.     Execution  against  property  on  judgment  of  justice  of  the 

peace,  docketed  with  county  clerk 2029. 

1230.  Execution  against  property,  when  warrant  of  attachment  has 

been  levied  by  sheriff 2029. 

1231.  Execution  against  real  or  personal  property  in  the  hands  of 
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1232.  Indorsement  on  execution  against  property 2031. 

1233.  Execution  in  action  of  replevin 2031. 

1234.  Execution  for  the  delivery  of  possession  of  a  chattel,  and  to 

satisfy  a  sum  contingently  awarded  against  the  judgment 
debtor 2032. 

1235.  Execution  against  the  person 2033. 

1236.  Execution  for  the  delivery  of  possession  of  real  property  or 

a  chattel,  with  damages 2034. 

1237.  Affidavit  on  motion  for  leave  to  issue  execution 2034. 

1238.  Notice  of  motion  for  leave  to  issue  execution 2035. 

1239.  Order  to  show  cause  why  execution  should  not  issue 2035. 

1240.  Order  granting  leave  to  issue  execution 2036. 

1241.  Notice  of  motion  for  leave  to  issue  execution  against  prop- 

erty of  deceased  judgment  debtor 2036. 

1242.  Affidavit  on  motion  for  leave  to  issue  execution  against  prop- 

erty of  deceased  judgment  debtor 2036. 

1243.  Order  of   court  granting  leave  to  issue  execution  against 

property  of  deceased  judgment  debtor 2037. 

1244.  Petition  to  surrogate's  court  for  leave  to  issue  execution 

against  property  of  deceased  judgment  debtor 2038. 

1245.  Decree  of  surrogate's  court  granting  leave  to  issue  execution 

against  property  of  deceased  judgment  debtor 2038. 

1246.  Indorsement  upon  execution  against  the  survivors  of  several 

judgment  debtors 2039. 

1247.  Order  appointing  person  to  proceed  upon  execution  where 

the  sheriff  is  dead  and  there  is  no  under  sheriff 2039. 

1248.  Notice  to  exempt  burial  lot  from  execution 2040. 

1249.  Notice  of  homestead  exemption 2040. 

1250.  Notice  canceling  exemption 2040. 

1251.  Affidavit  on  application  for  order  discharging  personal  prop- 

erty of  firm  from  levy 2041. 

1252.  Notice  of  motion  for  release  from  levy  of  personal  property 

of  partnership 2041. 

1253.  Order  releasing  personal  property  of  partnership 2042. 

1254.  Order  to  show  cause  why  partnership  property  should  not  be 

released  from  levy 2042. 
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1255.  Order  on  return  of  order  to  show  cause  why  partnership 

property  should  not  be  released  from  levy 2043. 

1256.  Undertaking  to  obtain  release  of  partnership  property  from 

levy 2043. 

1257.  Inquisition  of  jury  upon  claim  to  property  levied  on 2043. 

1258.  Undertaking  to  prevent  relinquishment  of  levy  upon  prop- 

erty after  inquisition  by  sheriff's  jury 2044. 

1259.  AfEidavit  to  move  for  substitution  of  indemnitors  forsherifE.  2045. 

1260.  Order  substituting  indemnitors  as  defendants  in  place  of 

sheriff 2046. 

1261.  Order  when  indemnity  related  to  a  part  only  of  the  property 

levied  upon 2046. 

1262.  Order  where  action  is  brought  against  the  sheriff  and  the  in- 

demnitors, etc 2047. 

1263.  Notice  by  sheriff  to  indemnitors  of  commencement  of  action.  2047. 

1264.  Notice  of  sale  of  personal  property  by  sheriff  under  execution.  2048'. 

1265.  Direction  to  be  indorsed  on  execution  issued  to  county  where 

mortgaged  property  is  situated,  where  judgment  is  for  debt 
secured  by  mortgage 2048. 

1266.  Notice  of  sale  by  sheriff  of  real  estate  under  execution 2048. 

1266a.  Notice  of  sale  of  real  property  under  judgment 2049. 

1267.  Sheriff's  certificate  of  sale  of  real  property 2049. 

1268.  Affidavit  to  obtain  order  to  prevent  waste 2050. 

1269.  Order  to  prevent  waste 2051. 

1270.  Affidavit  to  obtain  order  to  show  cause  why  party  should  not 

be  punished  for  violation  of  the  order 2051. 

1271.  Order  to  show  cause  why  person  violating  order  should  not 

be  punished  for  contempt 2052. 

1272.  Warrant  to  sheriff 2052. 

1273.  Undertaking  to  supersede  warrant , 2053. 

1274.  Order  superseding  warrant  and  discharging  wrongdoer 2053. 

1275.  Certificate  of  satisfaction  of  mortgage  under  which  redemp- 

tion is  made 2054. 

1276.  Certificate  of  satisfaction  of  judgment  under  which  redemp- 

tion is  made 2054. 

1277.  Affidavit  of  amount  due  on  judgment 2055. 

1278.  Verification  of  assignment  of  judgment  or  mortgage 2055. 

1279.  Affidavit  of  amount  due  on  mortgage 2056. 

1280.  Sheriff's  certificate  on  redemption  by  judgment  debtor,  his 

grantees,  etc 2056. 

1281.  Sheriff's  certificate  of  redemption  by  a   junior  judgment 

creditor 2057. 

1282.  Sheriff's   certificate  of  redemption  by  a   senior  judgment 

creditor 2958. 

1283.  Sheriff's  certificate  on  redemption  by  a  mortgagee 2058. 

1284.  Sheriff's  deed  on  sale  under  execution 2059. 

1285.  Affidavit  by  joint  judgment  creditor  or  redeeming  creditor  to 

preserve  lien  of  judgment 2060. 

1286.  Notice  to  county  clerk 2061. 

1287.  Affidavit  by  heir,  etc.,  of  judgment  debtor,  who  has  redeemed 

a  portion  of  premises  sold  to  preserve  lien 2061. 

1288.  Entry  by  clerk  upon  docket  to  preserve  lien 2062. 

1289.  Report  of  sale  for  the  foreclosure  of  mortgage  upon  real 

property 2063. 

1290.  Affidavit  on  application  for  writ  of  assistance  in  foreclosure 

suit 2066. 
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1291.  Writ  of  assistance 2067. 

1292.  Indorsement  on  execution  issued  on  judgment  for  money 

against  joint  debtors  where  all  have  not  been  served 2068. 

1293.  Warrant  for  collection  of  fines  imposed  by  court  of  record. .  2068. 

1294.  Affidavit  on  application  for  permission  to  issue  execution 

against  salary,  etc.,  under  §  1391 2069. 

1295.  Order  thereon 2072. 

1296.  Execution  under  §  1391 2073. 


Form  Ko.  1325. 

Order  Directing  Issue  of  Execution  Against  Sheriff  to  Person  other 

than  Coroner. 

(Code  Civ.  Pro.,  §  1362.) 

It  having  appeared  by  the  affidavit  of  A.  B.,  dated , 

19 — ,  that  a  judgment  was  rendered  by  the Court, 

on  the day  of ,  19 — ,  in  the  above-entitled 

action  in  favor  of  the  [plaintiff],  and  against  the  [defendant], 

for dollars  and cents  [or  state  other  relief], 

and  that  the  [defendant],  M.  N.,  is  sheriff  of county, 

and  that  sufficient  reason  exists  therefor ;  and  that  E.  F.,  of 

,  in  this  State,  is  of  full  age,  and  not  a  party  to  the 

action,  nor  interested  therein ; 

It  is  hereby  ordered  and  directed,  that  the  execution  upon 
said  judgment  be  directed  to  said  E.  F.,  instead  of  to  the  cor- 
oners or  a  particular  coroner  of  the  county  of [this 

order  is,  however,  not  to  take  effect  until  the  said  E.  F.  exe- 
cutes and  files  in  the county  clerk's  office  a  bond  to 

the  people,  with  at  least  two  sureties,  approved  by  a  judge  of 

this  court,  or  a  county  judge,  in  the  penal,  sum  of 

dollars,^  conditioned  for  the  faithful  performance  of  his  duties 
under  the  said  execution].^ 

Form  No.  1336. 

Condition  of  Bond  of  Person  to  Whom  Execution  Against  Sheriff  is 

Directed. 

(Code  Civ.  Pro.  §  1362.) 
That  if  the  above  bounden  \_najne  of  appointee']  shall  faith- 

1  Not  less  than  tvfice  the  sum  to  be  collected  by  virtue  of  the  execution. 

Code  Civ.  Pro.  §  1362.  ^^    ■   a  ^.  ■    ^ 

2  This  clause  in  brackets  is  to  be  inserted  m  case  the  judgment  is  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money.     Code  Civ. 

a"  certified  copy  of  the  order,  and  where  the  order  requires  the  bond  to 
be  eiven  the  clerk's  certificate  that  the  bond  has  been  filed  as  required  by 
the  order,  must  be  attached  to  the  execution.  Code  Civ.  Pro.  §  1362. 
As  to  powers  of  person  appointed,  see  same  section. 
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fully  perform  his  duties  under  the  execution  issued  to  him  un- 
der the  order  of  the  Court,  dated ,  19 — , 

upon  a  judgment  of Court,  rendered  on  the 

day  of  — ,  19 — ,  in  an  action  between  I.  F.,  plaintiff, 

and  C.  D.,  defendant,  in  favor  of  said  [plaintiff]  and  against 

said  [defendant]  for dollars  and cents  [or 

state  other  relief],  then  this. obligation  to  be  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue. 


Form  No.  1337. 

Clerk's  Certificate  of  Filing  Bond  by  Party  to  Whom  Execution 
Against  Sheriff  is  to  be  Directed. 
(Code  Civ.  Pro.  §  1362.) 

I,  J.  L.,  [county]  clerk  of — —  [county],  do  hereby  cer- 
tify that  the  bond  required  by  the  within  order,  approved  by 

Hon.  A.  O.,  judge  of  the Court,  has  been  duly  tiled  in 

the  [county]  clerk's  office  of  — [county],  on  the — 

day  of ,  19 — . 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this day  of ,  19 — . 


Form  ]Vo.  1338. 

Execution  Against  Property. 
(Code  Civ.  Pro.  §§  1362,  1364,  1366,  1369.) 
The  People  of  the  State  of  New  York,  to  the  Sheriff  [or  the 
Coroners,  or  A.  JST.,  a  Coroner]  of  the  County  of . 

"Whereas,  a  judgment  was  rendered  on  the  day 

of — ,  19 — ,  in  the Court,  in  an  action  in  said 

court,  wherein  A.  B.,  was  plaintiff,  and  C.  D.,  [;}:]  was  defend- 
ant, in  favor  of  the  said  [plaintiff]  and  against  the  said  [de- 
fendant] [*]  for  the  sum  of dollars  and •cents, 

and  the  judgment  roll  upon  said  judgment  was  filed  in  the 

clerk's  office  of  the  county  of on  the  day  aforesaid 

[and  (a  transcript  of  said  judgment  was  filed  and)  said  judg- 
ment was  duly  docketed  in  the  office  of  the  clerk  of  your 
county  on  the day  of ,  19 — ],  and, 

Whereas,  there  is  now  actually  due  upon  said  judgment  the 
sum  of  • dollars  and cents,  with  interest  there- 
upon from  the day  of ,  19 — ,  [f] 

Now,  therefore,  you  are  hereby  required  to  satisfy  the  said 
judgment  [ff]  out  of  the  personal  property  of  the  said  judg- 
ment debtor[s]  or  either  of  them],  and  if  sufficient  personal 
property  cannot  be  found,  out  of  the  real  property  belonging 
to  him  [or  to  them,  or  either  of  them],  at  the  time  when  said 
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judgment-  was  docketed  in  the  clerk's  office  of  the  county 
of ,  or  at  any  time  thereafter  ;  and  to  return  this  exe- 
cution to  the  clerk  of  the  county  of within  sixty  days 

after  the  receipt  thereof. 

Witness,  Hon.  A.  O.,  one  of  the of  said  court,  at 

,  on  this day  of ,  19 — . 

E.  F.  [Attorney  for 'the]  Plaintiff  [or  Defendant]. 
[OtEce  address.] 


[Indorsement  as  in  Form  ISTo.  1232.] 


Form  No.   1329. 

Execution  Against  Property  on  Judgment  of  Justice  of  the 

Peace,  Docketed  With  County  Clerk. 

(Code  Civ.  Pro.  §§  1362,  1367,  3043.) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 

County  of : 

Whereas,  a  judgment  was  rendered  on  the day 

of • ,  19 — ,  by  A.  F.,  Esq.,  a  justice  of  the  peace  of  the 

county  of • ,  in  an  action  in  which  A.  B.  was  plaintiff 

and  C.  D.  was  defendant,  in  favor  of  said  [plaintiff]  and  against 
said  [defendant],  for dollars  and cents  dam- 
ages, and ■  dollars  and ■■ cents  costs,  and  a 

transcript  of  said  judgment  was  filed  in  the county 

clerk's  office  on  the day  of ,  19—,  and  said 

judgment  duly  docketed  in  said  clerk's  office  on  the  day  last 
aforesaid  ;  and. 

Whereas,  there  is  now  actually  due  upon  said  judgment  the 

sum  of ' and cents,  with  interest  thereon  from 

the day  of ,  19 — ; 

Now,  therefore,  you  are  hereby  required  to  satisfy  the  said 
judgment,  etc.  [proceed  as  in  Form  No.  1228  from  (ff)  to  sig- 
nature, omitting  the  direction  to  satisfy  the  judgment  put  of 
the  real  property  of  the  judgment  debtor,  where  the  judgment 
is  for  less  than  twenty-five  dollars,  exclusive  of  costs]. 

J.  L.,  County  Clerk  of County. 

[Indorsement  as  in  Form  No.  1232,  substituting  signature 
of  clerk  for  that  of  attorney,  and  adding  at  end  of  direction, 
the  words  :  "  also  collect  costs  of  increase, dollars]." 


Form  No.  1330. 

Execution  Against  Property,  Where  Warrant  of  Attachment  has 
been  Levied  by  Sheriff. 

(Code  Civ.  Pro.   §  1370,  subds.  1,  2.) 
Under  subdivision  one  as  in  Form  No.  1228  to  [f],  and  from 
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thence  as  follows :  And,  whereas,  a  warrant  of  attachment  is- 
sued in  said  action  has  been  levied  by  you  upon  property  of 
the  defendant ; 

Now,  therefore,  you  are  hereby  required  to  satisfy  the  said 
judgment  out  of  the  personal  property  attached  in  said  action, 
and,  if  that  is  insufficient,  out  of  the  real  property  attached, 
and  to  return,  etc.  [as  in  Form  No.  1228  to  the  end  thereof]. 

Under  subdivision  two  as  in  Form  No.  1228  to  [f],  and  from 
thence  as  follows :  And  whereas,  a  warrant  of  attachment  is- 
sued in  said  action  has  been  levied  by  you  upon  property  of  - 
the  [defendant]  ; 

Now,  therefore,  you  are  required  to  satisfy  the  said  judg- 
ment out  of  the  personal  property  attached,  and  if  that  is  in- 
sufficient, out  of  the  other  personal  property  of  the  judgment 
debtor ;  if  both  are  insufficient,  out  of  the  real  property  at- 
tached ;  and,  if  that  is  insufficient,  out  of  the  real  property 
belonging  to  him  at  the  time  when  the  judgment  was  docketed 

in  the  clerk's  office  of  the  county  of ,  or  at  any  time 

thereafter,  and  to  return,  etc.  [as  in  Form  No.  1228  to  end 
thereof].' 

E.  F.,  Attorney  for . 

[Indorsement  as  in  Form  No.  1232.] 


Form  No.  1331. 

Execution  Against  Real  or  Personal  Property  in  the  Hands  of  an 

Executor,  etc. 
(Code  Civ.  Pro.  §  1371. ) 

As  in  Form  No.  1228  to  [ij:],  and  from  thence  as  follows: 
As  executor  of  the  will  [or  as  the  administrator  of,  etc.,  of 
M.  N.,  deceased],  [or  insert  other  description  of  the  capacity 
in  which  the  property  is  held],  was  defendant,  in  favor  of  said 
plaintiff  and  against  said  defendant,  as  such  executor  [or  ad- 
ministrator (or  describe  other  capacity)],  as  aforesaid,  for  the 
sum  of dollars  and cents,  upon  which  judg- 
ment the  sum  of  dollars  and  ■. cents,  with 

1  An  execution  against  a  resident  of  the  State  who  has  absconded,  and 
has  been  served  by  publication,  raust  be  in  the  form  secondly  above  given; 
and  where  an  execution  in  such  a  case  was  issued  in  the  form  first  above 
given,  it  was  held  that  the  execution,  and  a  sale  of  real  estate  made  under 
it,  were  irregular  and  void,  and  both  were  set  aside  upon  motion.  Place 
V.  Riley,  32  Hun,  17;  aff'd  98  N.  T.  1. 

The  defect  was  not  a  mere  Irregularity,  and,  therefore,  was  not  amend- 
able.    Id. 

The  principle  established  by  §  1370  of  Code  Civ.  Pro.,  is  that  nonresi- 
dents shall  only  answer  by  the  attached  property,  and  residents  shall  an- 
swer generally,  but  in  certain  prescribed  order  of  sale.    Id. 
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interest  thereon  from  the day  of ,  19 — ,  is 

now  actually  due ; 

[And,  whereas,  an  order  of  the  surrogate  of  the  county  of 

,  from  whose  court  the  letters  testamentary   under 

said  will  {or  the  letters  of  administration  upon  said  estate)  were 
issued,  has  been  duly  made,  permitting  execution  to  be  issued 

upon  said  judgment  for  the  sum  of dollars  and 

cents.] 

And,  whereas,  the  judgment  roll  upon  said  judgment  was 

filed  in.  the  clerk's  office  of  the  county  of on  the 

day  of ,  19 — ,  and  [a  transcript  of  said  judg- 
ment was  filed  and]  said  judgment  was  duly  docketed  in  the 

office  of  the  clerk  of  your  county  on  the day  of 

,19-; 

Now,  therefore,  you  are  hereby  required  to  satisfy  the  said 
amount  of dollars  and cents,  out  of  the  per- 
sonal [or  real,  or  real  and  personal]  property  of  the  said  M.  N., 
in  the  hands  of  said  C.  D.,  as  such  executor  [or  as  such  admin- 
istrator, or  describe  other  capacity],  in  your  county,  and  that 
you  return,  etc.  [concluding  as  in  Form  ISTo.  1228]. 


Form  No.  1233. 

Indorsement  on  Execution  Against  Property. 
(Code  Civ.  Pro.  §§  1371,  1825.) 
X,eYy dollars,  with  interest  thereon  from  the- 


day  of  ,  19 — ,  besides  your  fees  and  poundage,  as 

within  directed,  and  return  this  execution  within  sixty  days, 
after  its  receipt  by  you,  to  the  clerk's  office  of  the  county  of 

A.  F.,  Attorney  for . 


Form  No.  1333. 

Execution  in  Action  of  Replevin. 
•(Code  Civ.  Pro.  §1731.) 

The  people  of  the  State  of  New  York,  to  the  sheriff  of  the 

county  of [or  the  coroners  (or  to  M.  N .,  a  coroner)  of 

the  county  of ]  : 

Whereas,  a  judgment  was  rendered  on  the  • day  of 

^  19 — J  in  the Court,  in  an  action  in  said 

court,  wherein  A.  B.  was  plaintiff  and  C.  D.  was  defendant, 
in  favor  of  the  said  defendant  and  against  the  said  plaintiff, 

for  the  sura  of dollars  and cents  damages 

and  costs,  and  for  the  further  sum  of dollars  and 
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Execution  for  Delivery  of  Chattel, 
cents,  and,  if  the  latter  sum  is  not  collected,  for  the 


delivery  by  the  said  plaintiff  to  the  said  defendant  of  the  fol- 
lowing described  chattel  [or  chattels]  to  wit :  [partiGula/rly 
descrwing  it  or  thenh]  [or  say  after  word  "cents,^^  where  it  lai^t 
above  occurs,  in  place  of  what  follows  it  above,  as  follows:  And 
that  he  is  entitled  to  the  possession  of  the  following  described 
chattel  {or  chattels)  to  wit :   (particularly  describing  same) 

until  the  said  sum  of dollars  and cents  is 

collected  and  paid]  :  and, 

Whereas,  the  judgment  roll  upon  said  judgment  was  filed 

in  the  clerk's  office  of  the  county  of on  the  day  last 

aforesaid  [and  (a  transcript  of  said  judgment  was  duly  filed, 
and)  said  judgment  was  duly  docketed  in  tlie  office  of  the  clerk 
of  your  county  on  the day  of ,  19 — ]  ;  and. 

Whereas,  there  is  now  actually  due  upon  said  judgment  the 

sum  of dollars  and cents  damages  and  costs 

as  aforesaid,  with  interest  thereupon  from  the day  of 

,  19^,  and  the  further  sum  of dollars  and 

cents,  with  interest  thereupon  from  the day 

of ,  19— ; 

Now,  therefore,  you  are  hereby  required  to  deliver  posses- 
sion of  the  said  chattel  to  the  defendant,  unless  the  plaintiff, 

before  the  delivery,  pays  to  you  the  said  sum  of 

dollars,  with  interest  as  aforesaid,  and  your  fees  ;  and  in  case 
the  said  chattel  cannot  be  found  within  your  county,  then  to 
satisfy  that  sum  out  of  the  personal  property  of  the  plaintiff; 
and  if  sufficient  personal  property  cannot  be  found,  out  of  the 
real  property  belonging  to  liim  at  the  time  when  said  judgment 

"was  docketed  in  the  clerk's  office  of  the  county  of ,  or 

at  any  time  thereafter. 

And  you  are  further  required  to  satisfy  the  said  sum  of 

dollars  and cents,  damages  and  costs  as 

aforesaid,  out  of  [as  in  Form  JSTo.  1228  from  (-[f)  to  end]. 

(Indorsement  as  in  Form  No.  1232.) 


Form  No.  1334. 

Execution  for  the  Delivery  of  Possession  of  a  Chattel,  and  to  Sat- 
isfy a  Sum  Contingently  Awarded  Against  the  Judgment  Debtor. 

(Code  Civ.  Pro.  §  1731,  subd.  2.) 

As  in  Form  No.  1228  to  [*],  and  frotn  thence  as  follows: 
For  the  delivery  to  the  said  [plaintiff]  of  the  possession  of  the 
following  described  chattel  [or  chattels],  viz.  [describing  it  or 
them  particularly],  and  for  the  payment  to  the  said  plaintiff, 
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Execution  Against  Person. 


by  the  said  defendant,  of  the  sum  of dollars  and 

: cents,  damages  and  costs ;  and  if  possession  thereof 

IS  not  delivered  to  the  said  plaintiff,  A.  B.,  then  for  the  pay- 
ment by  tbe  said  defendant  to  the  said  plaintiff  of  the  further 

sum  of dollars,  the  sum  fixed  as  the  value  thereof ; 

the  judgment  roll  upon  which  judgment  was  filed  in  the  office 

of  the  clerk  of  the  county  of ,  on  the day 

of ,  19 —  [and  (a  transcript  of  said  judgment  was  dulV 

filed,  and)  said  judgment  was  duly  docketed  in  the  office  of 

the  clerk  of  your  county  on  the day  of , 

19 — ],  and  the  sum  of dollars,  with  interest  thereou 

from  the day  of ,  19—,  is  actually  due  thereon 

for  said  damages  and  costs ;  and  tire  further  sura  of  — 

dollars  and cents,   with  interest  thereon  from  the 

day  of ,  19 — ■,  is  also  actually  due  thereon  if 

the  possession  of  said  chattel  is  not  delivered  to  said  plaintiff; 
Now,  therefore,  you  are  hereby  required  to  deliver  the  pos- 
session of  the  said  chattel  within  your  county  to  the  said  plain- 
tiff, A.  B.,  and  to  satisfy  the  said  sum  of •  dollars  and 

cents,  damages  and  costs,  with  interest  as  aforesaid, 

and  the  further  sura  of dollars  and  ' cents, 

Avith  interest  thereupon  as  aforesaid,  if  the  said  chattel  cannot 
be  found  within  vour  county,  and  your  fees  out  of  [as  in  Form 
No.  1228  from  (ff)  to  end]. 


Form  ]Vo.  1335. 

Execiition  Against  the  Person-' 

(Code  Civ.  Pro.  §§  1364,  1372.) 
The  people  of  the  State  of  JSIew  York,  to  the  Sheriff  of  the 
County  of  New  York,  greeting : 

Whereas,  judgment  was  rendered  on  the day  of 

19 — ,  in  an  action  in  the Court  of  the  State 


) 


of  New  York, County,  between  A.  B.,  plaintiff,  and 

C.  D.,  defendant,  in  favor  of  the  said  plaintiff  against  the  said 

defendants  for  the  sum  of ,  as  appears  to  us  by  the 

judgment  roll,  filed  in  the  office  of  the  Clerk  of  the  County  of 

.     And  whereas  the  said  judgment  was  docketed  in 

3'our  county  on  the day  of  - — ,  19 — ,  and  the 

sum  of dollars  is  now  actually  due  thereon.     And 

whereas  an  execution  against  the  property  of  the  judgnient 

1  This  form  is  tnken  from  the  case  of  St.enmnhip  Tiiclmnnd  Hill  Cn.  v. 
Sear/er,  31  App.  Div.  228;  52  Siipp.  985;  in  wliich  it  was  held  that  the 
execution  against  tlie  person  was  properly  issued. 
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debtor  has  been  duly  issued  to  the  Sheriff  of  the  County  o; 

,  the  county  where  the  said  judgment  debtor  resides 

and  returned  unsatisfied. 

Therefore  we  command  you,  that  you  arrest  the  judgmeni 
debtor  and  commit  him  to  the  jail  of  your  county  until  hi 
pays  the  said  judgment,  or  is  discharged  according  to  law,  anc 
return  this  execution  within  sixty  days  after  its  receipt  by  you 
to  the  Clerk  of  the  County  of  ■ — . 

Witness,  Hon.  E.  F.,  one  of  the  Justices  of  said  Court,  ai 
the  County  Court  House,  the day  of ,  19 — . 


Form  No.  1336. 

Execution  for  the  Delivery  of  Possession  of  Real  Property,  or  a 

Chattel,  with  Damages. 

(Code  Civ.  Pro.  §§  1364,  1373.) 

As  in  Form- No.  1228  to  [*],  and  from  thence  as  follows: 
For  the  delivery  to  A.  B.,  the  said  [plaintiff],  of  the  possession 
of  the  following  described  real  property  \or  chattels],  viz.: 
{insert  particular  description  of  property'],  and  also  for  the  re- 
covery, by  said  A.  B.  against  said  CD.,  of dollars 

damages  and  costs,  the  judgment  roll  upon  which  judgment 

Avas  filed  in  the  office  of  the  clerk  of  the  county  of , 

on  the day  of ,  19 —  [and  (a  transcript  of 

said  judgment  was  duly  filed  and)  said  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  your  county,  on  the 
day  of ,  19 — ],  and  the  sum  of dol- 
lars and cents,  with  interest  thereon  from  the 

day  of ,  19 — ,  is  actually  due  thereon  : 

now,  therefore,  you  are  hereby  required  to  deliver  the  pos- 
session of  the  said  real  property  [or  chattels]  above  described, 
within  your  county,  to  the  said  [plaintifif],  A.  B.,  and  to  satisfy 
the  said  sum  of dollars  and cents,  with  in- 
terest thereupon,  as  aforesaid,  out  of  [as  in  Form  No.  1228 
from  (ft)  to  end]. 

Form  No.  1337. 

Affidavit  on  ll/Eotion  for  Leave  to  Issue  Execution. 
(Code  Civ.  Pro.  §  1378.) 
A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant] : 

That  on  the  — day  of ,  19 — ,  a  judgment 

was  entered  in  the Court,  in  the  above-entitled  ac- 
tion, in  favor  of  the and  against  the ,  for 
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Order  to  Show  Cause. 


dollars  and cents  [or  state  other  relief],  and 


[the  judgment  roll  upon  said  judgment  was  filed  and]  said 

judgment  was  duly  docketed  in  the county  clerk's 

office  [in  which  county  said  action  was  triable]  on  the  day  last 
aforesaid. 

[That  said  judgment  is  still  wholly  unsatisfied  {or  that  the 

sum  of dollars  and cents  is  still  due  and 

unpaid  upon  said  judgment).] 

[That  the  said is  not  a  resident  of  the  State,  but 

resides  at ,  in  the —  of ]  [or  that  said 

resides  at ,  in  this  State,  but  thte,t  personal 

service  cannot,  with  reasonable  diligence,  be  made  upon  him ; 
that  {here  state  efforts  made  to  serve  him).] 

That  no  execution  has  been  issued  upon  said  judgment  with- 
in five  years  after  the  entry  thereof,  and  returned  wholly  or 
partly  unsatisfied  [or  unexecuted]. 

Form  No.  1338. 

Notice  of  Motion  for  Leave  to  Issue  Execution. 

(Code  Civ.  Pro.  §1378.) 

Sir — Take  notice,  that  a  motion  will  be  made  upon  the  affi- 
davit, a  copy  of  which  is  hereto  annexed,  at  a  Special  Term  of 
the  [Supreme]  Court,  to  be  held  at,  etc.,  on,  etc.,  at  the  open- 
ing of  court,  or  as  soon  as  counsel  can  be  heard,  [*]  for  leave 
to  issue  execution  upon  the  judgment  ihentioned  in  said  affida- 
vit, and  for  such  other  relief  as  may  be  proper  [with  costs  of 
this  motion]. 

Form  No.  1339. 

Order  to  Show  Cause  why  Execution  should  not  Issue. 

(Code  Civ.  Pro.  §  1378.) 

Upon  the  application  of  I.  J.,  attorney  for  the  — '•- ,  it 

is  hereby  ordered,  that  the ,  C.  D.,  shows  cause,  upon 

the  annexed   affidavit,  at  a Term  of  the 

Court,  to  be  held  at  — ,  on  the day  of ■ , 

19 ^  why  an  ex^eutibn  should  not  be  issued  upon  the  judg- 
ment mentioned  itf^he  said  affidavit,  and  why  the 

should  not  have  such  further  relief  as  may  be  proper  [with 
costs  of  motion].  ' 

And  it  is  further  ordered,  that  a  copy  of  this  order,  and  of 

said  affidavit,  be  served  upon  the ,  by  publication  of 

this  order  in  the ,  a  newspaper  published  in  the  county 

of ,  once  a  week  for weeks,  and  by  mailing 
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copies  of  this  order  and  of  said  aflBdavit,  on  or  before  the 

day  of ,  1 9 — ,  in  the  post  office  at  the 

of ,  directed  to  said ,  at ,  and  pay- 
ing the  postage  thereon  [or  state  other  manner  of  service]. 


Form  IVo.  1340. 

Order  Granting  Leave  to  Issue  Execution. 
(Code  Civ.  Pro.  §  i378.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated  ■ 


) 


19 — ,  vrith  notice  of  motion,  at  this  term,  for  leave  to  issue 
execution  upon   the  judgment  hereinafter   mentioned,   with 

proof  of  due  service  thereof  on  the \_or  order  to  show 

cause,  returnable  at  this  term,  why  leave,  etc.,  with  proof,  etc. 
(as  above)]  ;  and  on  reading  [name  opposing  papers],  and  on 

motion  of  I.  J.,  for  the ,  after  hearing  K.  L.,  for  the 

[w  no  one  appearing  to  oppose]  : 

It  is  hereby  ordered,  that  leave  to  the to  issue 

execution  upon  the  judgment  of  the Court,  rendered 

in  the  above-entitled  action  on  the ^-  day  of , 

19 — ,  for dollars  and  — cents  [or  state  other 

relief],  be  and  the  same  is  hereby  granted  [with 

dollars,  costs  of  this  motion]. 


Form  No.  1341. 

Xotice  of  Motion  for  Leave  to  Issue  Execution  Against  Property 
of  Deceased  Judgment  Debtor. 

(Code  Civ.  Pro.   §  1380.) 
As  in  Form  No.  1228  to  [*],  and  from  thence  as  follows : 

For  leave  to  the to  issue  execution  upon  the  judgment 

rendered  in  the  above-entitled  action  described  in  said  affidavit, 
said  execution  to  be  enforced  against  the  property  mentioned 
in  said  annexed  affidavit,  upon  which  the  judgment  mentioned 
in  said  affidavit  is  a  lien,  and  for  such  other  or  further  relief 
as  may  be  proper. 


Form  ]Vo.   1343. 

Affidavit  on  Motion  for  Leave  to  Issue  Execution  Against  Property 
of  Deceased  Judgment  Debtor. 

(Code  Civ.  Pro.  §  1380.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant]. 

That  on  the day  of ,  19^^,  a:  final  judg- 
ment was  rendered  in  the Court  in  the  above-entitled 
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Order  Granting  Leave  to  Issue  Execution. 


action  [which  was  triable  in  the  county  of ]  in  favor 

of  A.  B.,  the  said  [plaintiff],  and  against  C.  D.,  the  said  [de- 
fendant], for dollars  and cents  [or  that  on 

the day  of ,  19 — ,  a  final  judgment  was  re- 
covered in  the  above-entitled  action,  directing  the  payment  by 

the  said  (defendant)  to  the  said  (plaintiflP)  of  the  sum  of 

dollars  and cents]. 

That  the  judgment  roll  upon  said  judgment  was  filed  in 

the county  clerk's  office  [or  name  other  clerk's  office] 

on  the  day  aforesaid. 

[That  said  judgment   was  duly  docketed  in  the 

county  clerk's  office  on  the day  of ,  19 — ,] 

[or  that  a  transcript  of  said  judgment  was  duly  filed,  and  said 

judgment  duly  docketed,  in  the cbunty  clerk's  office, 

on  the day  of -,  19 — ]. 

That  more  than  one  year  since,  and  on  or  about  the  — — ■■ — 
day  of  • ,  19 — ,  the  said departed  this  life  in- 
testate, being,  at  the  time  of  his  death,  a  resident  of  the  county 

of [or  state  other  facts  necessary  to  give  jurisdiction 

to  surrogate],  leaving  him  surviving  E.  F.,  of -,  and 

G.  H.,  of ,  his  only  heirs  at  law  [or  leaving  a  last  will 

and  testament,  by  which  he  devised  to  E.  F.,  of ■■ , 

and  G.  H.,  of ,  the  (real)  {)roperty  hereinafter  de- 
scribed]. 

That  I.  J.  has  been  duly  appointed,  on  the  — • day 

of 19 — ,  by  the  surrogate  of  the  said  county  of 

,  as  administrator  of,  etc.  [or  as  executor  of  the  said  last 

will  and  testament],  of  said  C.  D.,  deceased. 

That  said  0.  D.  was,  at  the  time  of  his  death  [or  at  (or  after), 
the  time  of  the  rendition  and  docketing  of  said  judgment  as 
aforesaid],  the  owner  of  the  following  described  real  property, 

situated  in  the  county  of ,  upon  which  said  judgment 

is  a  lien,  to  wit :  All  that  certain,  etc.  [here  describe  prop- 
erty]. [*] 

That  said  judgment  remains  wholly  Unpaid  [or  that  the  sum 
of : dollars  is  still  due  and  unpaid  upon  said  judgment]. 

Form  No.  1343. 

Order  of  Court  Granting  Leave  to  Issue  Execution  Against 
Property  of  Deceased  Judgment  Debtor. 
(Code  Civ.  Pro.  §1380.) 
On  reading  and  filing  the  affidavit  of  A.  B.,  showing  that  a 

final  judgment  was  rendered  by  the Court,  on  the 

day  of ,  19 — ,  ill  favor  of  A.  B.  against 
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C.  D.,  for  the  sum  of dollars  [or  for  the  payment 

by  C.  D.  to  A.  B.  of  the  sum  of dollars],  and  that 

said  C.  D.  has  departed  this  life  more  than  one  year  since,  and 

on  or  about  the day  of  ,  19 — ,  and  that 

siiid  judgment  is  a  lien  upon  the  real  property  described  in 
said  affidavit;  and  it  appearing  that  due  service  of  notice  of 
this  motion  has  been  made  upon  the  persons  whose  interest  in 
the  said  property  will  be  affected  by  a  sale  of  said  property  by 
virtue  of  an  execution,  and  also  to  the  executor  [or  adminis- 
trator] of  said  C.  D.,  and  on  reading  [name  opposing  papers'] : 

Now,  on  motion  of  E.  F.,  of  counsel  for  said  A.  B.,  and 
after  hearing,  etc.  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  leave  to  issue  execution  upon  said 
judgment,  to  be  enforced  against  the  said  property  upon  which 
said  judgment  is  a  lien,  with  like  effect  as  if  the  said  C.  D. 
were  still  living,  be  and  the  same  is  hereby  granted. 

Form  No.  1244. 

Petition  to  Surrogate's  Court  for  Leave  to  Issue  Execution  Against 
Property  of  Deceased  Judgment  Debtor. 

(Code  Civ.  Pro.  §1380.) 

To  the  Surrogate's  Court  of  the  County  of : 

The  petition  of  A.  B.,.of ,  respectfully  shows,  that 

he  is  [description  of  petitioner]. 

That  on  the '■  day  of ,  19 — ,  a  judgment, 

etc.  [proceed  as  in  Form  No.  1242  to  (*),  and  from  thence  as 
follows]  : 

Your  petitioner,  therefore,  prays  that  a  decree  may  be  made 
by  this  court,  granting  leave  to  issue  execution  upon  the  said 
judgment,  to  be  enforced  against  the  said  property  upon  which 
said  judgment  is  a  lien,  with  like  effect  as  if  the  said  C.  D. 
was  still  living,  and  that  the  persons  whose  interest  in  said 
property  will  be  affected  as  aforesaid,  by  a  sale,  by  virtue  of 
said  execution,  and  also  the  executor  [or  administrator]  of  said 
C.  D.,  may  be  cited  to  show  cause  why  the  prayer  of  this 
petitioner  should  not  be  granted]. 

And  your  petitioner  will  ever  pray,  etc. 

(  Verification  as  for  a  pleading^ 

Form  No.  1345. 

Decree  of  Surrogate's  Court  Granting  Leave  to  Issue  Execution. 
(Code  Civ.  Pro.  §  1380.) 
On  reading  and  filing  the  written  petition,  duly  verified,  of 
A.  B.,  dated ,  19 — ,  setting  forth  the  facts,  and  pray- 
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Order  Appointing  Person  in  Place  of  Sheriff. 


ing  for  leave  to  issue  execution  upon  the  judgment  rendered  by 

the Court,  in  an  action  between  said  A.  B.,  plaintiff, 

and  C.  D.,  defendant,  on  the day  of ,  19 — , 

for dollars,  in  favor  of  said and  against 

said lor  for  the  payment  of  the  sum  of dol- 
lars by  said to  said ■ — ],  to  be  enforced  against 

the  property  described  in  said  petition,  upon  which  said  judg- 
ment is  a  lien. 

And  a  citation  having  been  issued  to  E.  F.  and  G.  H.,  the 
heirs  at  law  [or  devisees]  of  said  C.  D.,  and  to  I.  J.,  executor 
[or  administrator]  of,  etc,  of  said  C.  D.,  and  having  been  duly 
served  upon  said  persons  cited  ; 

Now,  after  hearing  [the  proofs  and  allegations  of  the  re- 
spective parties  and]  K.  L.  for  the  said  petitioner,  and  L.  M., 
for  said,  etc.  [or  no  one  appearing  to  oppose]  ; 

It  is  hereby  ordered  and  decreed,  that  leave  to  issue  execu- 
tion upon  said  judgment,  to  be  enforced  against  the  said  prop- 
erty upon  which  said  judgment  is  a  lien,  in  like  manner  as  if 
the  said  C.  D.  was  still  living,  be  and  the  same  is  hereby  granted. 


Form  No.   1246. 

Indorsement  Upon  Execution  Against  the  Survivors  of  Several 
Judgment  Debtors. 

(Code  Civ.  Pro.  §1383.) 
Take  notice,  that  A.  B.,  one  of  the  judgment  debtors  in  the 
judgment  within  mentioned,  departed  this  life  heretofore  and 

on  or  about ,  19 — ,  and  that  you  are  required  not  to 

collect  the  within  execution  out  of  any  property  which  be- 
longed to  him. 

Form  No.  1347. 

Order  Appointing  Person  to  Proceed  Upon  Execution  where  the 
Sheriff  is  Dead  and  there  is  no  Undersheriff. 

(Code  Civ.  Pro.  §  1388.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated = — , 

19 — ^  showing  that  M.  JST.,  the  sheriff  of  the  county  of , 

to  whom  was  heretofore,  on  the day  of : — , 

19—,  issued  an  execution  upon  the  judgment  rendered  herein 

by  this  court,  on  the day  of ,  has  died  [or 

has  been  removed  from  office  {or  state  other  disqualification)] 
before  the  return  of  said  execution,  and  that  there  is  no  under- 
sheriff  of  said  county ; 

Now,  on  motion  of  E.  E.,  attorney  for  the : 
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Notice  Canceling  Exemption. 

It  is  hereby  ordered,  that  G.  tl.,  of ,  be  and  he  is 

hereby  designated  and  appointed  to  proceed  upon  such  execu- 
tion and  complete  the  same  as  an  undersheriflf  might  have 
done,  such  appointment  to  take  effect  upon  his  giving  secui-ity 
by  bond  to  the  people  of  the  State  of  New  York  in  the  penalty 

of ,  with  sufficient  surety  [or  sureties]  to  be  approved 

by  a  judge  of  this  court,  for  the  proper  and  faithful  discharge 
or  his  duties  under  this  appointment.^ 


Form  No,  1248. 

Notice  to  Exempt  Burial  Lot  from  Execution.^ 
(Code  Civ.  Pro.  §1396.) 
Notice  is  hereby  given,  pursuaoit  to  the  provisions  of  the 
Code  of  Civil  Procedure,  that  the  following  described  premises, 

to  wit:  All  that  certain  lot  of  land,  situated  in  the of 

,  in  the  county  of ,  bounded  and  described 

as  follows  [describe  property  fully],  have  been  set  apart  for  a 
family  [or  private]  burying  ground. 
[Acknowledgment^ 


Form  No.  1249. 

Notice  of  Homestead  Exemption. 

(Code  Civ.  Pro.,  §§  1397  1398.) 

Notice  is  hereby  given,  according  to  the  provisions  of  the 
Code  of  Civil  Procedure,  that  the  following  described  premises, 

situated  in  the of ,  in  the  county  of 

and  State  of  New  York,  to  wit:  All  that  [insert  full  description], 
are  designed  to  be  held  as  a  homestead,  exempt  from  sale  by 
virtue  of  an  execution. 

[Acknowledgment.] 


Form  No.  1250. 

Notice  Canceling  Exemption. 
(Code  Civ.  Pro.  §  1404. ) 

Notice  is  hereby  given,  that  the  undersigned,  pursuant  to 

1  This  designation  does  not  apply  to  a  case  wliere  special  provision  is 
otlieiwise  made  by  law  for  the  enforcement  of  an  execution  after  the 
death,  lemoval  from  office  or  other  disqualification  of  the  sheriff  or  under- 
sheriir.     Code  Civ.  Pro.  §  1388. 

2  The  notice  must  be  recorded  in  the  office  of  the  county  clerk  or  register 
of  the  county  where  the  land  is  situated,  in  the  proper  book  for  recording 
deeds,  at  least  three  days  before  the  sale  of  the  land  by  virtue  of  the  execu- 
tion.    Code  Civ.  Pro.  §  1396. 


EXECUTIONS.  2041 


Notice  to  Release  Partnership  Property. 


he  provisions   of  the  Code  of  Civil  Procedure,   cancels   all 
xemptions  from  levy  or  sale  by  virtue  of  an  execution,  affect- 

ig  the  property  situated  in  the  county  of ,  described 

s  follows  [here  describe  lot  exempted,  or  any  part  thereof]. 
[Acknowledgment.] 


Form  No.  1351. 

Lffidavit  on  Application  for  Order  Discharging  Personal  Property 

of  Firm  from  Levy. 

(Code  Civ.  Pro.  §  1413.) 

C.  D.,  of  ,  being  duly  sworn,  says,  that  he  is  a 

)artner  of  A.  B.,  in  the  firm  composed  of  deponent  and  said 

L  B.,  engaged  in  the  business  of ,  and  doing  business 

inder  the  firm  name  of  A.  B.  &  Co.,  at ; 

That  the  sheriff  of  the  coimty  of  has  seized  [a 

)ortion  of]  the  personal  property  of  said  firm,  upon  a  levy 
Qade  by  him  upon  the  interest  of  said  A.  B.  therein  by  virtue 
)f  an  execution  against  the  individual  property  of  said  A.  B., 
3sued  and  delivered  to  said  sheriff,  upon  a  judgment  recov- 

:red  on  the day  of ,  19 — ,  in  the 

^ourt,  against  said  A.  B.  in  the  above-entitled  action  by  E.  F. 
or dollars; 

That  the  value  of  the  interest  of  said  A.  B.  in  the  property 
o  seized  does  not  exceed,- according  to  the  best  of  deponent's 
mowledge  and  belief,  the  sum  of dollars ; 

That  deponent  desires  to  give  the  undertaking  prescribed 
n  such  case  by  §  1414  of  the  Code  of  Civil  Procedure,  and  to 
)btain  a  release  of  said  property  and  its  delivery  to  deponent. 


Form  No.  1353. 

notice  of  Motion  for  Release  from  Levy  of  Personal  Property  of 

Partnership. 
(Code  Civ.  Pro.  §1413.) 

After  recitals:  For  an  order  directing  M.  N.,  sheriff  of 

!Ounty,  to  release  the  personal  property  of  the  firm  of  A.  B. 
k  Co.,  composed  of  A.  B.  and  C.  D.,  seized  by  said  sheriff  upon 
I  levy  upon  the  interest  therein  of  said  A.  B.,  made  by  virtue 
)f  an  execution  against  the  individual  property  of  said  A.  B., 
md  to  deliver  it  to  said  C.  D.,  upon  his  filing  the  undertaking 
■equired  by  law,  and  for  such  other  and  further  relief  as  may 
)e  proper. 
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Order  to  Show  Cause. 

Form  No.  1353. 

Order  Keleasing  Personal  Property  of  Partnership. 
(Code  Civ.  Pro.  §1413.) 

On  reading  and  filing  the  affidavit  of  C.  D.,  dated , 

19 — ,  by  which  it  appears  that  a  seizure  has  been  made  by 

the  sheriff  of  the  coiinty  of  of  personal  property 

of  the  firm  of  A.  B.  &  Co.,  composed  of  A.  B.  and  C.  D.,  upon 
a  levy  by  said  sheriff,  by  virtue  of  an  execution  against  the 
individual  property  of  said  A.  B.,  upon  the  interest  of  said 
A.  B.  therein;  and  on  reading  [name  opposing  papers];  and  due 
notice  of  this  motion  having  been  given  to  said  A.  B.,  the 
plaintiff  [or  plaintiff's  attorney]  in  this  action,  as  directed  by 
me,  and  on  motion  of  E.  F.,  of  counsel  for  said  C.  D.,  after 
hearing  I.  J.,  for  said  plaintiff  [or  no  one  appearing  to  oppose]; 
and  the  xmdertaking  by  said  C.  D.  approved  by  me,  as  re- 
quired by  law,  having  been  duly  filed,  I  do  hereby  order  and 
direct  that  [*]  the  said  sheriff  release  the  said  property  so  seized 
by  him,  and  deliver  it  to  the  said  CD. 


Form  No.  1354. 

Order  to  Show  Cause  why  Property  of  Partnership  Should  not  be 
Released  from  Levy. 
(Code  Civ.  Pro.  §  1413.) 

Upon  the  annexed  affidavit  of  C.  D.,  dated ,  19 — , 

let  the  plaintiff,  1.  J.,  show  cause  before  me,  at ,  on 

the  day  of  ,  19 — ,  at  o'clock  in 

the noon,  why  an  order  should  not  be  made  direct- 
ing M.  N.,  sheriff  of county,  to  release  the  personal 

property  of  the  firm  of  A.  B.  &  Co.,  composed  of  A.  B.  .& 
C.  D.,  seized  by  said  sheriff,  upon  a  levy  upon  the  interest 
therein  of  said  A.  B.,  made  by  virtue  of  an  execution  against 
the  individual  property  of  said  A.  B.,  and  to  deliver  it  to  said 
C.  D.,  upon  his  filing  the  undertaking  required  by  law;  and 
it  is  further  ordered,  that  all  proceedings  by  said  sheriff  be 
stayed  until  the  hearing  and  decision  of  the  motion  upon  the 
return  of  this  order  to  show  cause  [and  it  is  further  directed, 
that  a  copy  of  this  order  and  of  said  affidavit  be  served  upon 
(K.  L.,  attorney  for)  said  I.  J.,  personally,  or  by  depositing, 
etc.,  on  or  before  the day  of ,  19 — ]. 


EXECUTIONS.  2043 


Inquisition. 


Form  No.  1355. 

Order  on  Return  of  Order  to  Show  Cause  why  Partnership  Prop- 
erty Should  not  be  Released. 

(Code  Civ.  Pro.  §  1413.) 

On  reading  and  filing  the  affidavit  of  C.  D.,  dated , 

19—,  and  order  to  show  cause,  returnable  before  me  this 
day,  with  proof  of  due  service  thereof  on  K.  L.  [attorney  for 
the],  plaintiff,  and  on  reading  and  filing  [name  opposing  papers], 
and  on  motion  of  E.'  F.,  of  counsel  for  C.  D.,  after  hearing 
K.  L.  for  I.  J.  [or  no  one  appearing  to  oppose],  and  the  said 
C.  D.  having  given  the  undertaking  required  by  law,  approved 
by -me,  I  do  hereby  order  and  direct. 

That  [continue  as  in  Form  No.  1253  from  (*)  to  end  thereof]. 


Form  No.  1356. 

Undertaking  to  Obtain  Release  of  Partnership  Property. 
(Code  Civ.  Pro.  §  1414.) 

Whereas,  M.  N.,  sheriff  of  the  county  of  : ,  has  seized 

personal  property  of  the  firm  of  A.  B.  &  Co.,  in  which  A.  B. 
and  C.  D.  are  the  partners,  upon  a  levy  upon  the  interest 
therein  of  said  A.  B.,  made  by  virtue  of  an  execution  issued 
to  said  sheriff  against  the  individual  property  of  said  A.  B.; 
and, 

Whereas,  an  application  has  been  [or  is  about  to  be]  made 
on  behalf  of  said  C.  D.,  for  an  order  directing  the  release  of 
the  said  property  by  said  sheriff,  and  its  delivery  to  said 
C.  D.; 

Now,  therefore,  we,  E.  F.,  of  -; ,  farmer,  and  G.  H., 

of , ,  merchant,  do  hereby,  jointly  and  severally,  un- 
dertake, pursuant  to  statute,  that  the  said  C.  D.  will  account 
to  the  purchaser,  upon  the  sale  to  be  made  by  virtue  of  said 
execution,  of  the  interest  of  the  said  A.  B.  in  the  property 
seized,  in  like  manner  as  he  would  be  boimd  to  accoimt  to 
an  assignee  of  such  an  interest;  and  that  the  said  C.  D,  will 
pay  to  the  purchaser  the  balance  which  may  be  found  due  upon 
the  accounting,  not  exceeding  the-  sum  of  dollars. 

[Acknowledgment,  justification  and  approval] 

Form  No.  135T. 

Inquisition  of  Jury  Upon  Claim  to  Property  Levied  Upon. 

(Code  Civ.  Pro.  §  1419.) 

We,  whose  names  are  hereunto  signed,  being  a  jury  sum- 
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Undertaking  by  Plaintiff. 

moned  and  sworn  by  the  sheriff  of  county,  to  try 

the  claim  of  C.  D.  to  the  property  levied  upon  by  the  said 
sheriff,  under  the  execution  issued  in  the  above-entitled  action 
in  favor  of  A.  B.  against  E.  F.,  to  wit  [stating  the  property], 
do,  upon  our  oaths,  say,  that  the  said  property  belongs  [or 
does  not  belong]  to  said  CD.  [and  that  we  have  determined 

the  value  of  said  property  at  the  sum  of  dollars,* 

and  that  the  damages  resulting  to  said  C.  D.  by  reason  of  said 

levy,  if  the  same  is  not  released,  will  amount  to  

dollars]. 

In  witness  whereof,  we  the  said  jurors  have  hereunto  set 
our  hands  and  seals,  this day  of — ,  19 — .^ 

[Signed  and  sealed  by  jurors  and  by  sheriff.] 


Form  ]Vo.  1358. 

Undertaking  to  Prevent  Relinquishment  of  Levy  Upon  Property, 
After  Inquisition  by  Sheriffs  Jury. 

(Code  Civ.  Pro.  §  1419.) 

Whereas,  a  levy  has  been  made  by  M.  N.,  sheriff  of 

county,  under  an  execution  issued  to  him  in  the  above-entitled 
action,  upon  certain  personal  property  as  the  property  of  the 
[defendant],  and  said  property  has  been  claimed  by  [or  in 
behalf  of]  C.  D.  as  his  property,  and.  an  inquisition  has  been 
made  by  a  jury  impannelled  by  the  said  sheriff,  to  try  the 
validity  of  said  claim;  and  said  jurors  having  found,  by  their 
inquisition,  that  the  said  property  belongs  to  the  said  claim- 
ant, and  having  determined  its  value  at  the  sum  of 

dollars,  and  that  the  damages  resulting  from  said  levy,  if  the 
same  is  not  released,  the  sum  of -. —  dollars; 

Now,  therefore,  we,  E.  F.,  of ,  merchant,  and  G.  H., 

of ,  banker,  do  hereby,  jointly  and  severally,  under- 
take, pursuant  to  statute,  that  we  will  indemnify  the  said 
C.  D.  to  the  amount  of  dollars  ^  against  all  dam- 
ages, costs  and  expenses,  in  an  action  to  be  brought  against 
him  by  the  said  C.  D.,  his  assignee  or  other  representative, 

1  The  value  of  the  property  is  to  be  assessed  by  them,  if  they  find  the 
title  in  the  claimant,  also  the  damages  resulting  from  such  le-vy.  Code  Civ. 
Pro.  §  1419. 

^  See  as  to  proceedings  upon  trial,  Code  Civ.  Pro.  §  108. 

3  Not  less  than  twice  the  value  of  the  property  and  the  damages,  as  de- 
termined by  the  jury,  and  two  hundred  and  fifty  dollars  in  addition  thereto. 
Code  Civ.  Pro.  §  1419. 


EXECUTIONS.  2045 


Afl&davit — Substitution  of  Indemnitors. 


by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the 
said  property  by  virtue  of  the  said  execution. 

[Acknowledgment,  and  justification  of  sureties  and  approval 
by  judge.] 


Form  No.  1359. 

Affidavit  to  Move  for  Substitution  of  Indemnitors  for  Sheriff. 
(Code  Civ.  Pro.  §§  1421,  1422.) 

I.  J.,   of  ,  being  duly  sworn,  says,   that  on  the 

day  of  ,  19 — ,  a  judgment  was  recovered 


in  an  action  in  the Court,  in  which  J.  K.  was  plain- 
tiff and  K.  L.  was  defendant,  in  favor  of  said  plaintiff  and 
against  said  defendant  for dollars. 

That  an  execution  was  issued  to  M.  N.,  sheriff  of 

county,  upon  said  judgment,  against  the  property  of  said 
defendant. 

That  a  levy  was  made  by  said  sheriff,  under  said  execution, 
upon  certain  personal  property  as  the  property  of  the  said 
defendant. 

That  a  claim  was  made  by  or  on  behalf  of  C.  D.  to  said 
property,  and  thereafter  a  jury  was  impannelled  by  said 
sheriff,  pursuant  to  statute,  to  try  the  validity  of  said  claim. 

That  by  their  inquisition  the  said  jurors  found  that  the 
said  property  belonged  to  the  said  C.  D.,  and  determined  the 
value  thereof  at  the  sum  of dollars. 

That  thereupon  and  before  the  commencement  of  this  action 
an  undertaking  was  given  by  deponent,  pursuant  to  the  pro- 
visions of  §  1419  of  the  Code  of  Civil  Procedure,  to  prevent  a 
relinquishment  of  said  levy  by  said  sheriff,  a  copy  of  which  un- 
dertaking is  annexed  to  this  affidavit  and  marked  Schedule  A. 

And  deponent  further  says,  that  the  above-entitled  action 
has  been  brought  against  the  said  M.  N.,  as  sheriff  as  afore- 
said, to  recover  the -property  so  levied  upon  [or  to  recover 
damages  by  reason  of  the  levy  and  detention  {or  sale)  of  said 
property]. 

That  annexed  to  this  affidavit  are  the  written  consents  of 
E.  F.  and  G.  H.,  the  sureties  named  in  said  undertaking,  to 
be  made  defendants  in  this  action  [or  of  G.  H.,  one  of  the 
sureties  named  in  said  undertaking,  to  be  made  defendant 
in  this  action,  and  that  E.  F.,  the  other  surety  named  therein, 
is  dead]. 
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Order — Indemnity  as  to  Part  of  Property. 

Sworn  to,  etc. 

We  hereby  consent  to  be  made  defendants  in  the  above- 
entitled  action. 

E.  F. 
G.  H. 
[Acknowledgments.] 


Form  No.  1360. 

Order  Substituting  Indemnitors  as  Defendants  in  Place  of  Sheriff. 

(Code  Civ.  Pro.  §  1421.) 

On  reading  and  filing  the  pleadings  in  this  action  [and  the 

affidavit  of  I.  J.,  dated ,  19 — ],  by  which  it  appears 

[the  substance  of  the  affidavit  may  here  be  recited],  with  the  con- 
sent, duly  acknowledged  [or  proved]  and  certified,  as  required 
by  law,  of  E.  F.  and  G.  H.,  the  sureties  in  the  undertaking 
given  as  stated  in  said  [affidavit],  to  be  made  defendants  in 
this  action,  and  it  appearing  that  due  service  of  notice  of  this 
motion  has  been  made  upon  the  attorney  for  each  of  the 
parties  to  this  action;  ^  and  on  reading  [nams  opposing  papers]; 

Now,  on  motion  of  T.  R.,  of  coimsel  for  I.  J.,  it  is  hereby 
ordered,  after  hearing,  etc.  [or  no  one  appearing  to  oppose], 
that  said  E.  F.  and  G.  H.,  be  and  they  are  hereby  substituted 
as  defendants  in  this  action  in  place  of  the  said  M.  N.,  sheriff 
as  aforesaid  [upon  the  giving  by  said  E.  F.  and  G.  H.  of  '(state 

additional  security  required),  and  paying  the  sum  of ■■ — 

dollars  to  said  M.  N.  as  the  amount  of  his  reasonable  expenses 
necessarily  incurred  before  this  order  is  granted  {or  state  other 
terms  upon  which  the  order  is  granted)]. 


Form  No.  1361. 

Order  When  Indemnity  Related  to  a  Part  Only  of  the  Property 

Levied  Upon. 

(Code  Civ.  Pro.  §  1424.) 

On  reading  and  filing  the  pleadings  and  the  affidavit  of 

I.  J.,  in  the  above-entitled  action,  dated ,  19—,  and 

the  consent  of  E.  F.  and  G.  H.,  the  sureties  in  the  under- 
taking mentioned  in  said  affidavit,  duly  acknowledged  [or 
proved]  and  certified  as  required  by  law,  to  be  made  defend- 

1  If  the  defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally.   §  1422. 


EXECUTIONS.  2047 


Notice  to  Commence  Action. 


ants  herein,  as  to  the  part  of  the  property  hereinafter  men- 
tioned, and  it  appearing  that  due  notice  of  this  motion  has 
been  served  upon  each  of  the  parties  to  this  action,  and  on 
reading  [name  opposing  papers];  and  on  motion  of  M.  R.,  of 
counsel  for  said  E.  F.  and  G.  H.,  after  hearing,  etc.  [or  no  one 
appearing  to  oppose]; 

It  is  hereby  ordered,  that  this  action  be  divided  into  two 
actions;  that  the  said  E.  F.  and  G.  H.  be  substituted  as  de- 
fendants in  the  one  relating  to  the  following  described  per- 
sonal property,  to  wit  [describe  property],  as  to  which  they 
have  become  indemnitors,  without  affecting  the  other,  and 
that  the  controversy  in  each  action  be  limited  to  that  part  of 
the  property  in  respect  to  which  it  is  to  be  continued,  to  wit: 
in  the  action  against  the  said  E.  F.  and  G.  H.  to  the  property 
above  described,  and  in  the  other  action  which  is  to  proceed 
against  the  said  M.  N.,  as  sheriff,  to  the  balance  of  the  prop- 
erty levied  upon  by  him  under  the  execution  [or  warrant  of 
attachment]  mentioned  in  said  affidavit.  [Add  terms  imposed 
as  to  further  security,  etc.,  as  in  Form  iVo.  1260.] 


Form  No.  1362. 

Order  Where  Action  is  Brought  Against  the  Sheriff  and  the  In- 
demnitors, etc 
(Code  Civ.  Pro.  §  1425.) 

After  proper  recitals,  add  as  follows:  It  is.  hereby  ordered, 
[*]  that  the  name  of  said  M.  N.,  as  said  sheriff,  be  struck  out 
as  a  defendant  in  this  action  [add  terms  imposed  as  to  further 
security,  etc.,  as  in  Form  No.  1260]. 

[Or  from  (*),  as  follows:  That  E.  F.  be  substituted  in  this 
action  as  a  defendant  in  place  of  said  M.  N.,  sheriff  {add  terms 
imposed  as  to  further  security,  etc.,  as  in  Form  No.  1260).] 

Form  No.  1363. 

Notice  by  Sheriff  to  Indemnitors  of  Commencement  of  Action. 

(Code  Civ.  Pro.  §  1427.) 

Sir— Take  notice,  that  an  action  has  been  commenced  by 

C.  D.  against  me,  as  sheriff  of  the  county  of  : ,_to 

recover  the  property  levied  upon  by  me  under  execution 
[or  warrant  of  attachment],  issued  in  the  above-entitled  action 
[or  to  recover  damages  for  the  levy  upon  and  detention  {or 
sale)  of  ihe  property  levied  upon,  etc.  (as  above)]  [or  state 
other  object  of  the  action]. 
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Notice  of  Sheriff's  Sale 

Form  No.  1364. 

Notice  of  Sale  of  Personal  Property  by  Sheriff  Under  Execution. 
(Code  Civ.  Pro.  §  1429.) 

By  virtue  of  an  execution  [or  of  several  executions]  issued 

out  of  the  — Court  of  the  [State  of  New  York],  and 

to  me  directed  and  delivered,  I  have  levied  on  and  taken  all 

the  right,  title  and  interest  of  ,  of,  in  and  to  the 

following  property,  to  wit  [describe  property],  which  I  shall 
expose  to  sale,  at  public  auction,  as  the  law  directs,  on  the 

■  day  of  ,  19 — ,  at  o'clock  in  the 

noon,  at  the  [state  place  of  sale],  in  the of 

,  in  the  said  county. 

Dated ,  19—. 

M.  N.,  Sheriff  of County. 


Form  No.  1365. 

Direction  to  be  Indorsed  on  Execution  Issued  to  the  County  Where 
Mortgaged  Property  is  Situated,  Where  Judgment  is  for  Debt 
Secured  by  Mortgage. 

(Code  Civ.  Pro.  §  1433.) 

To  the  Sheriff  of  the  County  of : 

Levy  dollars,  with  interest  thereupon  from  the 

day  of ,  19 — ,  besides  your  fees  and  pound- 


age, and  return  this  execution  within  sixty  days  after  the 

receipt  thereof  to  the  clerk  of  the  county  of  ;  but 

you  are  not  to'  levy  this  execution  upon  the  following  real 
property,  to  wit:  all  that  [insert  brief  description  of  property], 
which  is  described  in  a  certain  mortgage,  executed  by  C.  D. 

to  A.  B.,  dated ,  19 — ,  and  recorded  in  the 

county  clerk's  office,  in  book  of  mortgages  No.  — ,  at  page  — 
or  any  part  thereof. 


Form  No.  1366. 

Notice  of  Sale  by  Sheriff  of  Real  Estate  Tinder  Execution.* 
(Code  Civ.  Pro.  §  1434. ) 

By  virtue  of  an  execution  against  the  property  of 


•issued  out  of  the Court  in  the  above-entitled  action, 

to  me  directed  and  delivered,  I,  M.  N.^  sheriff  of  

county,  shall  sell  at  public  auction  on  the  day  cf 

1  See  Rule  15,  Special  Rules,  adopted  by  Appellate  Division  of  First 
Department,  regulating  Special  Terms,  etc. 
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Sheriff's  Certificate  of  Sale. 


-,  19 — ,  at o'clock  in  the -. noon,  at 


[state  place  of  sale],  in  the of ,  in  the  county 

of ,  and  State  of  New  York,  all  the  right,  title  and 

interest  which  the  said had  on  the day  of 

,  19 — ,  or  which  he  may  have  subsequently  acquired, 

in  and  to  that  certain  lot,  etc.  [describing  property]. 

Dated -. ,  19—. 

M.  N.,  Sheriff  of. County. 


Form  No.  1366a. 

Notice  of  Sale  of  Real  Property  Under  Judgment.^ 
(Code  Civ.  Pro.  §  1678.) 

Notice  is  hereby  given,  that  the  real  property  described 
as  follows  [insert  description],  will  be  sold  by  the  undersigned 

referee  [or  sheriff  of  county],  at  public  auction,  at 

[insert  place  of  sale],  in  the  city  [or  town]  of ,  in  the 

county  of ,  at o'clock  in  the noon, 

on  the day  of ,  19 — ,  pursuant  to  the  judg- 
ment made  and  entered  in  the  above-entitled  action,  on  the 
day  of ,  19 — . 


Form  No.  1367. 

SherifTs  Certificate  of  Sale  of  Real  Estate. 
(Code  Civ.  Pro.  §  1438.) 

I,  M.  N.,  sheriff  of  the  county  of ,  do  certify,  that 

by  virtue  of  an  execution  in  the  above-entitled  action,  to  me 
issued  and  delivered,  by  which  I  was  commanded  to  satisfy 
a  judgment  rendered  in  the  above-entitled  action,  in  favor 

of  the  said  A.  B.  and  against  the  said  C.  D.,  on  the 

day  of  ,  19 — ,  for  dollars  and  

cents,  and  upon  which  was  actually  due  the  sirna  of 

dollars  and cents,  with  interest  thereupon  from  the 

day  of ,  19 — ,  out  of  the  personal  property 

of  the  said  C.  D.,  and  if  sufficient  personal  property  could 
not  be  found  then  out  of  the  real  property  in  the  said  county 

of ,  belonging  to  the  said  C.  D.,  on  the day 

of ,  19 — ,  the  day  on  which  the  said  judgment  was 

docketed  in  the  said  county,  or  at  any  time  thereafter,  I 
have  this  day  sold  at  public  auction,  according  to  the  stat- 
ute in  such  case  made  and  provided,  having  previously  given 

1  See  note  to  Form  No.  1266. 
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Affidavit  to  Prevent  Waste. 

public  notice  of  the  time  and  place  of  sale  of  the  same,  accord- 
ing to  law,  [*]  to  G.  H.,  who  was  the  highest  bidder,  for  the 

sum  of  dollars,  which  was  paid  by  him  therefor, 

and  was  the  whole  consideration  money  paid,  all  the  right, 

title  and  interest  of  the  said  C.  D.,  on  the  day  of 

,  19 — ,  or  at  any  time  thereafter,  of,  Ln  and  to  the 

real  estate  described  in  the  annexed  notice  [or  in  and  to  the 
real  estate  describe^  as  follows  (insert  description)]. 

Given  under  my  hand,  the day  of ,  19 — . " 

M.  N.,  Sheriff  of  the  County  of . 

[Acknowledgment.] 

If  the  sale  was  made  in  parcels,  proceed  as  in  above  form 
to  the  [*],  and  from  thence  as  follows:  AH, the  right,  title 

and  interest  of  the  said  C.  D.,  on  the day  of , 

19 — ,  or  at  any  time  thereafter,  of,  in  and  to  the  real  estate 
described  in  the  annexed  notice  [or  in  and  to  the  real  estate 
described  as  follows  (insert  description)],  the  whole  considera- 
tion paid  therefor  being  the  sum  of dollars. 

That  said  sale  was  made  in  parcels  as  follows:  The  parcel 
described  as  follows  [insert  description]  to  E.  F.,  the  price 
bid  by  him  therefor  being  the  sum  of dollars. 

The  parcel  described,  etc.,  to  G.  H.,  the  price,  etc.  [and 
so  on  in  regard  to  each  parcel  sold]. 

Given,  etc.  [as  above  to  end]. 


Form  No.  1368. 

Affidavit  to  Obtain  Order  to  Prevent  Waste. 

(Code  Civ.  Pro.  §  1442.) 

B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of  ,  19 — ,  deponent  became  the  pur- 


chaser of  certain  real  estate,  situated  in  the  county  of  - 
upon  a  sale  made  imder  an  execution  issued  against  the  prop- 
erty of  C.  D.,  upon  a  judgment  rendered  against  him  in  the 

Court  on  the  day  of  -,  19 — ,  in 

favor  of  E.  F.;  and  deponent  received  from  the  sheriff  of 

— '■ coimty,  who  made  such  sale  upon  said  execution, 

the  usual  certificate  thereof,  a  copy  of  which  certificate'  con- 
taining a  description  of  said  premises  is  hereto  annexed  marked 
"A;"  that  the  said  C.  D.  is  still  in  the  possession  of  the  said 
premises  so  sold,  the  period  allowed  for  the  redemption  thereof 
not  having  yet  expired,  and  has,  since  the  time  of  the  sale  to 
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Affidavit  to  Punish  for  Contempt. 


this  deponent,  committed  waste  thereon  [or  has  tlireatened 
{or  made  preparation)  to  commit  waste  thereon];  that  is  to 
say  [here  state,  if  waste  has  been  committed,  what  the  particular 
acts  of  waste  are,  or  state  particularly  what  threats  or  prepara- 
tions have  been  made];  and  this  deponent  desires  that  an  order 
be  granted  restraining  the  said  C.  D.  from  the  commission  of 
any  [further]  waste  upon  the  said  premises.^ 


Form  No.  1369. 

Order  to  Prevent  Waste. 
(Code  Civ.  Pro.  §.1442.) 

It  having  appeared  satisfactorily  to  this  court  [or  to  me], 

by  the  affidavit  of  A.  B.,  dated  ,  19^ — ,  that  C.  D., 

the  person  in  possession  of  the  property  described  in  a  cer- 
tificate of  sale,  a  copy  of  which  is  annexed  to  said  affidavit, 

executed  to  said  A.  B.  by  I.  J.,  the  sheriff  of county, 

upon  a  sale  made  by  him  of  said  property,  under  an  execu- 
tion issued  to  him  upon  a  judgment  rendered  by  the 

Court  in  favor  of  E.  F.  and  against  [said  C.  D.],  has  committed 
waste  [or  has  threatened  {or  made  preparations)  to  commit 
waste]  upon  said  property: 

It  is  hereby  ordered  and  directed  [or  I  do  hereby  order 
and  direct],  upon  the  application  of  M.  N.,  counsel  for  said 
A.  B.,  that  the  said  C.  D.  and  his  servants,  agents  and  em- 
ployees be  and  they  are  hereby  prohibited  from  [specify  acts 
particularly  prohibited],  and  from  the  commission  of  any  other 
acts  of  waste  upon  said  property. 


Form  No.  1270. 

Affidavit  to  Obtain  Order  to  Show  Cause  Why  Party  Should  not 
be  Punished  for  "Violation  of  the  Order. 

(Code  Civ.  Pro.  §  1443.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  C.  D., 

named  in  the  order  of  this  court  [or^  of  Hon.  A.  0.  (a),  judge 

{or  justice)  of  the Court,  or  county  judge  of 

county],  dated  ,   19—,  a  copy  of  which  is  hereto 

annexed,  and  which  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted,  has  been  duly  served  upon  him,  as  will 
appear  from  the  affidavit  annexed,  has  committed  waste  in 

1  As  to  what  acts  may  be  done  by  the  person  entitled  to  the  possession, 
without  being  chargeable  with  committing  waste,  see  Code  Civ.  Pro.  §  1441. 
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Warrant. 

violation  of  said  order,  and  since  the  service  upon  him  of 
such  order  and  copy  affidavit,  to  wit,  the  said  C.  D.  has  [here 
state  the  acts  complained  of];  and  deponent  asks  the  court  [or 
asks  your  honor]  to  grant  an  order  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  punished  for  a  contempt. 


Form  No.  1371. 

Order  to  Show  Cause  Why  Person  Violating  Order  Should  not  be 

Punished  for  Contempt. 

(Code  Civ.  Pro.  §  1443.) 

It  satisfactorily  appearing  that  C.  D.  has,  in  violation  of  the 
order  of  [this]  court  [or  of  Hon.  A.  0.,  a  justice  of  this  court 

{or  county  judge  of county)],  dated ,  19 — , 

committed  waste  upon  the  premises  described  in  the  certificate 
of  sale,  executed  and  delivered  to  A.  B.  by  the  sheriff  of  the 

county  of ,  dated ,  19 — ,  after  the  service 

upon  him  of  the  said  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted; 

It  is  hereby  ordered,  that  the  said  C.  D.  show  cause  at, 
etc.,  on,  etc.  [before  me],  why  he  should  not  be  punished  for 
contempt. 


Form  No.  1372. 

Warrant  to  Sheriff. 
(Code  Civ.  Pro.  §  1444.) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 

County  of : 

Whereas,  heretofore,  to  wit:  on  the day  of  - 


19 — ,  an  order  was  made  at,  etc.  [or  by  Hon.  A.  0.,  (a)  justice 

of  the  Supreme  Court  {or  county  judge  of — —  county)], 

whereby  C.  D.  was  restrained  and  prohibited  from  the  com- 
mission of  waste  on  the  premises  described  in  a  certificate 

of  sale,  made  and  delivered  to  A.  B.  by  the  sheriff  of 

county,  dated ,  19 — ;  and. 

Whereas,  the  said  C.  D.,  in  violation  of  said  order,  com- 
mitted waste  upon  the  said  premises  after  the  service  upon 
him  of  the  said  order,  with  a  copy  of  the  affidavit  upon  which 
it  was  granted  [to  wit:  the  said  C.  D.  did  {here  state  the  acts  in 
violation  of  the  order)]; 

Now,  therefore,  by  virtue  of  the  statute  in  that  case  made, 
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Supersedeas  Order. 


you  are  commanded,  and  strictly  enjoined,  to  commit  the 
said  C.  D.  to  close  confinement,  and  without  allowing  him 

the  liberties  of  the  jail,  for  the  term  of . 

Given  under  my  hand  this day  of ,  19 — , 

A.  0.,  Justice  of  the  Supreme  Court 
[or ,  County  Judge]. 


Form  No.  1373. 

Undertaking  to  Supersede  "Warrant, 

(Code  Civ.  Pro.  §  1445.) 

Whereas,  a  warrant  was  heretofore  issued  by  the  Hon. 
A.  O.,  a  justice  of  the  Supreme  Court  [or  county  judge  of 

county],  upon  the  application  of  A.  B.,  to  the  sheriff 

of  the  county  of  — ,  in  the  above-entitled  action,  com- 
manding the  said  sheriff  to  commit  C.  D.  to  close  confinement 
for  the  term  of ; 

Now,  therefore,  pursuant  to  the  provisions  of  section  1445 

of  the  Code  of  Civil  Procedure,  I,  E.  F.,^  of ,  do  hereby 

undertake,  in  the  sum  of dollars,  that  the  said  C.  D. 

will  pay  any  judgment  which  the  said  A.  B.,  or  his  assignee 
or  other  representative,  may  recover  against  him  by  reason 
of  any  waste  heretofore  or  hereafter  committed  upon  the 
property  described  in  a  certificate  of  sale,  executed  and  de- 
livered by  the  sheriff  of county  to  said  A.  B.,  dated 

,  19 — ,  and  recorded  in county  clerk's  office 

on  the day  of ,  19 — ,  in  book  [describing  it], 

at  page  — . 

Acknowledgment  and  affidavit  of  justification,  and  approval. 


Form  No.  1374. 

Order  Superseding  Warrant  and  Discharging  Wrongdoer. 
(Code  Civ.  Pro.  §  1445.) 

It  appearing  by  the  affidavit  of  A.  E.,  dated ,  19 — , 

that  C.  D.  has  executed  to  A.  B.  the  undertaking  required  by 
§  1445  of  the  Code  of  Civil  Procedure,  and  due  notice  of  this 
motion  having  been  given  to  said  A.  B.;  and  on  reading  [name 
opposing  papers]; 

Now,  on  motion  of  E.  G.,  counsel  for  said  C.  D.,  after  hear- 
ing 0.  F.,  counsel  for  said  A.  B.  [or  no  one  appearing  to  op- 
pose]; 

1  There  need  be  but  one  surety,  as  the  statute  does  not  expressly  require 
two.     Code  Civ.  Pro.  §  811 
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Certificate  of  Satisfaction  After  Redemption. 

It  is  hereby  ordered  [or  I  do  hereby  order],  that  the  war- 
rant heretofore  issued  in   the  above-entitled  action   to   the 

sheriff  of  the  county  of  ,  upon  the  application  of 

said  A.  B.,  commanding  him  to  commit  the  said  C.  D.  to 

close  confinement  for  the  term  of  ,  be  superseded, 

and  the  said  C.  D.  discharged,  upon  the  said  C.  D.  paying 

to  the  said  A.  B.  the  sum  of  dollars  for  the  costs 

and  expenses  of  the  proceedings,  in  which  said  warrant  was 
obtained. 


Form  No.  1375. 

Certificate  of  Satisfaction  of  Mortgage  Under  Whicli  Redemption 

is  Made. 
(Code  Civ.  Pro.  §  1463.) 

I,  A.  B.,  do  hereby  certify,  that  a  certain  mortgage  made 

by  C.  D.,  to  me  [or  to  E.  F.],  dated  on  the day  of 

— ■■ ,  19 — ,  and  recorded  in  the ' county  clerk's 

office  on  the day  of ,  19 — ,  in  book  No.  — 

of  mortgages,  at  page  — ,  upon  which  is  due  the  sum  of ■• — 

dollars  and cents,  is  satisfied  in  full  [or  to  the  amount 

of  dollars  and  cents],  by  the  redemption 

made  thereunder  by  me,  from  a  sale  made  by  the  sheriff  of 

county,  imder  an  execution  issued  to  him  against 

the  property  of  the  said  C.  D.,  of  the  premises  described  therein 
[or  of  a  part  of  the  premises  therein  mentioned,  described  as 
follows  {describing  the  part)],  the  certificate  of  which  sale  is 

dated   ,    19 — ,    and   recorded   in    county 

clerk's  office,  in  book  [describing  it],  at  page  — ,  on  the 

day  of ,  19 — . 

[Acknowledgment.] 


Form  No.  1376. 

Certificate  of  Satisfaction  of  Judgment  Under  Which  Bedemption 

is  Made. 
(Code  Civ.  Pro.  §  1463.) 

I,  A.  B.,  do  hereby  certify,  that  a  certain  judgment  ren- 
dered in  the  above-entitled  action  in  favor  of  the  [plaintiff] 

and  against  the  [defendant],  for  the  sum  of dollars 

and cents  [of  which  I  am  now  the  owner],  and  en- 
tered in  Albany  county  clerk's  office  on  the  day 
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Verification  of  Assignment  of  Judgment,  etc. 


of ,  19 — ,  upon  which  is  due  the  sum  of  

dollars  and cents,  is  satisfied  in  full  [or  to  the  amount 

of  dollars  and  cents]  by.  the  redemption 

made  thereunder  by  me,  from  a  sale  made  under  an  execution 
against  the  property  of  said  [defendant]  by  the  sheriff  of 
county  of  certain  premises  situated  in  said  county, 


described  in  a  certificate  of  sale,  recorded  in county 

clerk's  office,  in  book  [describiTig  it],  at  page  — ,  on  the 

day  of ,  19—. 

[Acknowledgment] 


Form  No.  1377. 

Afl&davit  of  Amount  Due  on  Judgment. 
(Code  Civ.  Pro.  §  1464.) 

A.  B.,  of  — : ,  being  duly  sworn,  says,  that  he  is  the 

owner  and  holder  [as  executor,  etc.],  of  the  judgment  naen- 
tioned  in  the  foregoing  [or  annexed]  copy  of  docket  of  judg- 
ment [or  that  he  is  the  attorney  (or  agent)  of  C.  D.,  the  owner 
and  holder  of,  etc.,  who  is  seeking  to  redeem  certain  premises 
from  a  sale  under  execution],  and  that  there  remains  unpaid 
to  this  deponent  [or  to  said  C.  D.]  this  day,  on  said  judgment, 

the  sum  of  dollars  and  cents.     [That  the 

reasons  for  deponent's  knowledge  that  said  amoimt  is  due,  are 
as  follows  (state  same).] 


Form  No.  1378. 

Verification  of  Assignment  of  Judgment  or  Mortgage. 
(Code  Civ.  Pro.  §  1464,  subd.  2.) 

A.  B.,  of  ,  being  duly  sworn,  says,  [*]  that  he  is 

the  owner  [as  executor,  etc.],  of  the  judgment  [or  mortgage] 
described  in  the  foregoing  assignment;  that  he  was  present 
and  saw  C.  D.,  whose  name  is  subscribed  thereto,  execute 
the  said  assignment  [or  that  he  is  acquainted  with  the  hand- 
writing of  C.  D.,  whose  name  is  subscribed  to  the  foregoing 
assignment,  and  knows  the  signature  to  said  assigmnent,  to 
be  in  the  genuine  handwriting  of  said  C.  D.],  and  that  the 
same  was  duly  delivered  to  him  by  said  C.  D. 

A.  B. 

[Or,  if  made  by  a  witness,  as  above  to  (*),  and  from  thence 
as  follows:  That  he  was  present  when  the  foregoing  assign- 
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Sheriff's  Certificate  of  Redemption. 

ment  of  judgment  [or  mortgage]  was  executed  by  C.  D.  to 
A.  B.,  and  saw  said  C.  D.,  whom  he  knew  to  be  the  person 
described  in  and  who  executed  said  assignment,  execute  and 
deliver  the  same. 

A.  B. 


Form  No.  1279. 

Affidavit  of  Amount  Due  on  Mortgage. 
(Code  Civ.  Pro.  §  1465.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

owner  and  holder  [as  executor,  etc.],  of  the  mortgage  of  which 
the  foregoing  [or  annexed]  is  a  copy  [or  that  he  is  the  attorney 
(or  agent)  of  C.  D.,  the  owner  and  holder  of  the  mortgage,  etc., 
who  is  seeking  to  redeem  the  premises  {or  a  part  of  the  prem- 
ises), described  in  the  mortgage  (of  which  the  annexed  is  a 
copy),  from  a  sale  under  execution],  and  that  there  remains 
unpaid  to  this  deponent  [or  to  said  C.  D.]  this  day,  upon  the  said 

mortgage,  the  sum  of  dollars  and  cents. 

[That  the  reasons  for  deponent's  knowledge  that  said  amount 
is  due,  are  as  follows  (state  same).] 


Form  N^o.  1380. 

Sheriffs  Certificate  of  Redemption  by  Judgment  Debtor,  his 

Grantees,  etc. 

(Code  Civ.  Pro.  §  1469.) 

I,  M.  N.,  the  sheriff  of  said  county,  hereby  certify,  that  on 

the day  of -y  19 — ,  A.  B.,  in  due  form  of  law, 

tendered  to  me  the  sum  of dollars,  being  the  amoimt 

stated  by  him  to  have  been  bid  by  the  purchaser,  on  the  sale 
by  me  of  the  premises  hereinafter  mentioned,  under  and  by 
virtue  of  an  execution  issued  out  of  the  Supreme  Court  of  this 
State  [or  describe  other  court]  against  the  said  A.  B.  [or  against 

one  C.  D.]  in  favor  of  E.  F.,  on  the day  of , 

19 — ,  with  interest  thereon,  and  the  said  A.  B.,  then  and  there, 
claimed  the  right  to  redeem  the  said  premises  as  the  judgment 
debtor  [or  the  grantee  (or  heir,  or  devisee)  of  the  judgment 
debtor] ;  and  that  thereupon  I  received  the  money  so  tendered 
as  aforesaid,  and  have  granted  to  said  A.  B.  this,  my  certifi- 
cate, in  conformity  to  the  statute  in  such  case  made  and  pro- 
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Sheriff's  Certificate  of  Redemption. 


vided.  The  premises  so  redeemed,  or  intended  to  be  redeemed, 
are  described  in  the  certificate  of  the  sale  thereof,  as  follows 
[insert  description]. 

In  witness  whereof,  I  have  hereunto  set  my  hand,   this 
day  of ,  19 — . 


[Acknowledgment.] 


Form  No.  1281. 

Sheriffs  Certificate  of  Redemption  by  a  Junior  Judgment  Creditor. 
(Code  Civ.  Pro.  §  1469.) 

I  certify  that  on  the day  of ,  19 —  [at  the 

sheriff's  office  of  said  coimty],  A.  B.  tendered  to  me  the  sum 

of  dollars,  and  also  presented  to  me  a  copy  of  the 

docket  of  a  judgment  in  his  favor  [or  in  favor  of  E.  F.]  against 
CD.,  rendered  in  the  Supreme  Court  of  this  State  [or  name 

other  court],  on  the day  of ;  19 — ,  certified 

by  the  coimty  clerk  of  the  county  of ,  under  his  seal 

[together  with  an  assignment  of  said  judgment  to  said  A.  B.. 
{or  to  G.  H.),  verified  by  his  affidavit  {or  state  other  mode  of 
proof),  and  a  certified  {or  sworn)  copy  of  the  letters  of  ad- 
ministration {or  letters  testamentary)  issued  to  him  upon  the 
estate  {or  will)  of  said  G.  H.];  also  an  affidavit  of  the  said  A.  B., 
showing  the  amount  remaining  unpaid  upon  said  judgment 
at  the  time  of  claiming  the  right  to  redeem,  and  also  deUvered 
to  me  a  certificate  of  satisfaction  executed  by  him  [as  such 
executor  {or  administrator)],  stating  that  said  judgment  was 

satisfied  in  full  [or  to  the  amount  of dollars]  by  said 

redemption,  and  thereupon  said  A.  B.  claimed  the  right  [by 
reason  of  his  being  such  executor  or  administrator]  to  redeem, 
as  a  judgment  creditor,  [*]  certain  premises  sold  by  me  under 
and  by  virtue  of  an  execution  issued  upon  a  judgment  of  the 

Court,  in  favor  of  I.  J.  and  against  K.  L.,  on  the 

day  of ,  19 — ,  and  which  premises  are  de- 
scribed in  the  certificate  of  sale  as  follows  [describe  premises]. 

Whereupon  I  received  the  moneys  so  tendered,  and  the 
papers  so  presented  to  me,  by  the  said  A.  B.,  and  have  granted 
to  him  this,  my  certificate,  in  conformity  to  the  statute  in  such 
case  made  and  provided. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this 
day  of ,  19 — . 

[Acknowledgment] 
VOL.  II — 75 
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Certificate  of  Redemption  by  Mortgagee. 

Form  No.  1382. 

Sheriff's  Certificate  of  Bedemption  by  a  Senior  Judgment  Creditor. 
(Code  Civ.  Pro.  §  1469.) 

I  certify  that  on  the  day  of ,  19 —  [at 

the  sheriff's  office  of  said  county],  A.  B.  presented  to  me  a 
copy  of  the  docket  of  a  judgment,  in  his  favor  [or  in  favor 
of  E.  F.],  against  C.  D.,  rendered  in  the  Supreme  Court  of 

this  State  [or  name  other  court],  on  the day  of , 

19 — ,  certified  by  the  clerk  of county,  under  his  seal 

[and  also  an  assignment  of  said  judgment  to  said  A.  B.,  veri- 
fied by  his  affidavit  (or  state  other  manner  of  proof)];  also  his 
affidavit  [or  an  affidavit  of  R.  I.,  purporting  to  be  the  agent 
(or  attorney)  of  said  A.  B.]  stating  the  sum  remaining  unpaid 
on  said  judgment  at  the  time  of  claiming  the  right  to  redeem, 
and  also  delivered  to  me  a  certificate  of  satisfaction  executed 
by  him,  stating  that  said  judgment  was  satisfied  in  full  [or  to 

the  amount  of  dollars]  by  said  redemption,   and 

thereupon  said  A.  B.  claimed  the  right  to  redeem,  as  a  senior 
judgment  creditor,  certain  premises  sold  by  me  under  and  by 
virtue  of  an  execution  issued  upon  a  certain  judgment  of  the 
[Supreme  Court]  of  this  State  in  favor  of  E.  F.  against  G.  H., 

on  the day  of ,  19 — ,  and  which  premises  are 

described  in  the  certificate  of  sale,  as  follows  [describe  property]. 

Whereupon  I  received  the  papers  so  presented  to  me  by 
the  said  A.  B.,  and  have  granted  to  him  this  my  certificate, 
etc.  [as  in  Form  No.  1281  to  end]. 


Form  No.  1283. 

Certificate  of  Bedemption  by  a  Mortgagee. 
(Code  Civ.  Pro.  §  1469.) 

I  certify  that  on  the  day  of  ,  19 —  [at 

the  sheriff's  office  of  said  county],  A.  B.  tendered  to  me  the 
sum  of  — — — —  dollars,  and  also  presented  to  me  a  copy  of 
a  mortgage,  certified  by  the  clerk  [or  register]  of  the  said 
county,  where  the  same  is  recorded  [together  with  a  copy 
of  an  assignment  thereof  to  E.  F.,  verified  by  his  affidavit 
(or  state  other  mode  of  proof),  and  a  certified  (or  sworn)  copy 
of  the  letters  of  administration  (or  letters  testamentary)  upon 
the  estate  (or  will)  of  said  E.  F.],  and  an  affidavit  of  said  A.  B. 
[or  of  E.  D.,  attorney  (or  agent)  for  said  A.  B.]  stating  the  sum 
remaining  unpaid  on  the  said  mortgage  at  the  time  of  claim- 
ing the  right  to  redeem,  and  also  delivered  to  me  a  certificate 
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Sheriff's  Deed. 


of  satisfaction  executed  by  him  [as  such  administrator  of,  etc., 
of  said  E.  F.  {or  as  executor  of,  etc.,  of  said  E.  F.)]  stating 
that  said  mortgage  was  satisfied  in  full  [or  to  the  amount  of 

dollars]   by  said  redemption,   and  thereupon  said 

A.  B.,  as  a  mortgage  creditor  [by  reason  of  his  being  such 
executor  {or  administrator)  of,  etc.,  of  said  E.  F.],  claimed  the 
right  to  redeem,  etc. 
[Conclude  as  in  Form  No.  1281  from  (*)]. 


Form  No.  1384. 

Sheriffs  Deed  on  Sale  Under  Execution. 

(Code  Civ.  Pro.  §1471.) 

This  indenture,  made  this day  of ,  19 — , 

between  M.  N.,  sheriff  [or  late  sheriff]  of  the  county  of , 

of  the  first  part,  and  I.  J.,  of ,  of  the  second  part. 

Whereas,  by  virtue  of  a  certain  execution  directed  and 
deUvered  to  the  said  sheriff,  commanding  him  to  satisfy  a 
judgment  rendered  by  the  Supreme  Court  in  the  action,  in 
the  said  writ  mentioned,  in  favor  of  A.  B.  and  against  C.  D., 

on  the  day  of ,  19—,  out  of  the  personal 

property  of  the  said  C.  D.,  and  if  sufficient  personal  prop- 
erty could  not  be  found  then  out  of  the  real  property  in  the 

said  coimty  of belonging  to  the  said  C.  D.,  on  the 

day  of  ,  19 — ,  the  day  on  which  the  said 

judgment  was  docketed  in  the  said  county,  or  at  any  time 
thereafter,  the  said  [late]  sheriff  did,  in  obedience  to  the  com- 
mand of  said  execution,  levy  on  and  seize  all  the  estate,  right, 
title  and  interest  which  the  said  C.  D.  so  had,  of,  in  and  to  the 

premises  hereinafter  described,  and  on  the  day  of 

^  19 — ^  sold  the  said  premises  at  public  auction  at 

'  in  the  city  [or  town]  of  ,  in  the  county 

of  ,  having  previously  given  public  notice  of  the 

time  and  place  of  such  sale  by  causing  a  notice  thereof  to 
be  published  in  a  newspaper  published  in  said  county  once 
in  each  of  the  six  weeks  immediately  preceding  said  sale, 
and  by  conspicuously  fastening  up,  at  least  forty-two  days 
before  the  said  day,  in  three  public  places  in  the  said  town 
[or  city]  where  the  said  sale  was  to  take  place,  and  also  in 
three  public  places  in  the  town  [or  city]  where  said  property 
is  situated,  a  printed  notice  thereof;  and  whereas,  at  such 
sale,  the  said  premises  were  struck  off  to  said  I.  J.  [or  to  E.  F.] 


2060      Bradbury's  Lansing's  forms  and  practice. 

Affidavit  by  Joint  Judgment  Debtor. 

for  the  sum  of dollars,  he  being  the  highest  biddei 

therefor,  and  that  being  the  highest  sum  bidden  for  the  same 
and  whereas,  the  said  premises,  after  the  expiration  of  fifteer 
months  from  the  time  of  said  sale,  remained  unredeemed  [01 
and  whereas,  the  said  premises,  after  the  expiration  of  one 
year  from  the  time  of  said  sale,  remained  unredeemed  by  anj 
person  entitled  to  make  such  redemption  within  that  time 
and  whereas,  the  said  I.  J.,  a  creditor  of  the  said  C.  D.,  having 
in  his  own  name  (or  as  assignee,  or  as  executor,  etc.)  a  judg- 
ment against  the  said  C.  D.,  rendered  before  the  expiration  oi 
fifteen  months  from  the  time  of  said  sale  {or  having  a  mort- 
gage duly  recorded),  which  was  a  lien  upon  the  said  premises 
sold,  has  redeemed  the  said  premises  within  the  time  and  in 
the  manner  and  form  prescribed  by  the  statute  in  such  case 
made  and  provided,  and  more  than  twenty-four  hours  having 
elapsed  since  the  time  of  the  said  redemption,  and  no  other 
creditor  of  the  said  C.  D.  has  redeemed  from  the  said  I.  J.]: 

Now,  this  indenture  witnesseth  that  the  said  party  of  the 
first  part,  by  virtue  of  the  said  writ  and  in  pm-suance  of  the 
statute  in  such  case  made  and  provided,  and  in  considera- 
tion of  the  sum  of  money  so  bidden,  as  aforesaid,  to  him 
duly  paid,  hath  sold,  and  by  these  presents  doth  grant  and 
convey,  unto  the  said  party  of  the  second  part,  all  the  estate, 

right,  title  and  interest  which  the  said  C.  D.  had  on  the 

day  of ,  19 — ,  or  at  any  time  thereafter,  of,  in  and  to 

all  [describing  premises  sold]: 

To  have  and  to  hold  the  said  above  mentioned  and  de- 
scribed premises  imto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  forever,  as  fully  and  as  absolutely  as  the 
said  party  of  the  first  part  as  [late]  sheriff,  as  aforesaid,  can 
convey  by  virtue  of  the  said  writ  and  the  laws  relating  thereto. 

In  witness  whereof,  the  said  [late]  sheriff  has  set  his  hand 
and  seal  hereto,  the  day  and  year  first  above  written. 

Signed,  sealed  and  delivered  in  the  presence  of 


[Acknowledgment.] 


Form  No.  1385. 

Affidavit  by  Joint  Judgment  Debtor  to  Preserve  Lien  of  Judgment. 
(Code  Civ.  Pro.  §  1485.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 
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AflELdavit  by  Heir,  etc.,  to  Preserve  Lien. 


day  of  ,  19 — ,  a  judgment  was  recovered 


in  an  action  in  the  [Supreme]  Court,  in  which  E.  F.  was  plain- 
tiff, and  deponent  and  G.  H.  were  defendants,  in  favor  of  said 

plaintiff  and  against  said  defendants  for  the  sum  of 

dollars,  and  the  judgment  roll  thereupon  was  filed  and  said 

judgment  docketed  on  that  day  in  the county  clerk's 

office  [and  said  judgment  was  also  duly  docketed  in  the 

county  clerk's  office  on  the day  of ,  19 — ]. 

That  on  or  about  the day  of ,  19 — ,  an 

execution  was  issued  to  the  sheriff  of county,  upon 

said  judgment,  against  the  property  of  the  said  defendants, 
and  that  under  said  execution  the  said  sheriff  levied  upon 
and  sold  real  property  of  deponent  to  I.  J.  for  the  sum  of 
dollars. 

That  the  real  property  of  said  defendant,  G.  H.,  situated 
in  the  county  of  ,  is  liable  to  contribute  the  [one- 
half]  part  of  the  amount  paid  and  collected  out  of  the  real 

property  of  deponent,  as  aforesaid,  to  wit:  the  sum  of , 

with  interest  thereupon  from  the  day  of  , 

19 — ,  and  deponent  claims  to  use  the  said  judgment  for  the 
reimbursement  to  him  of  the  said  sum. 


Form  No.  1386. 

Notice  to  County  Clerk. 
(Code  Civ.  Pro.  §  1185.) 

To  the  County  Clerk  of  the  County  of : 

You  are  hereby  required  to  make  the  following  entry  upon 
the  docket  of  the  judgment  mentioned  and  described  in  the 
foregoing  affidavit  of  A.  B.,  to  wit:  an  entry  stating  the  sum 
paid  and  collected  as  therein  stated,  out  of  the  real  property 
of  said  A.  B.,  for  the  reimbursement  of  which  said  A.  B.  claims 

to  use  said  judgment,  to  wit:  the  sum  of  dollars, 

with  interest  thereupon  from  the day  of -_ , 

19 — ,  and  that  the  said  judgment  is  claimed  to  be  a  lien  to 
that  amoimt. 


Form  No.  1387. 

Affidavit  by  Heir,  etc.,  of  Judgment  Debtor  who  has  Redeemed 

Premises  Sold  to  Preserve  Lien. 

(Code  Civ.  Pro.  §  1485.) 

j^_  g_^  of  ^  being  duly  sworn,  says,  that  on  the 
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Entry  by  Clerk  to  Preserve  Lien, 
day  of  ,  19 — ,  a  judgment  was  recovered 


in  an  action  in  the  [Supreme]  Court,  in  which  E.  F.  was  plain- 
tiff and  I.  J.  was  defendant,  in  favor  of  the  [plaintiff]  and 

against  the  [defendant]  for  the  sum  of  dollars,  the 

judgment  roll  whereupon  was  duly  filed,  and  said  judgment 

duly  docketed,  in  the  county  clerk's  office  on  that 

day  [and  said  judgment  was  also  duly  docketed  in  the 

county  clerk's  office  on  the day  of ,  19 — ], 

That  on  or  about  the  — ■ day  of ,  19 — ,  an 

execution  was  issued  upon  said  judgment  against  the  prop- 
erty of  the  said  defendant  to  the  sheriff  of  the  county  of , 

and  on  the day  of  ,  19 — ,  the  said  sheriff 

levied  upon  and  sold  certain  real  property  imder  said  execu- 
tion belonging  to  the  said  defendant,  situated  in  the  said 
county  of ,  for  the  sum  of dollars. 

That  afterwards  said  I.  J.  died  [intestate],  leaving  this 
deponent  and  K.  L.  his  heirs-at-law  [or  state  other  means  of 
succession],  and  that  said  A.  B.  and  K.  L.  became  the  owners 
respectively  of  the  equal,  imdivided  [one-half]  part  [or  of  differ- 
ent portions]  of  said  real  estate  so  sold  by  said  sheriff  as  such 
heirs-at-law  [or  devisees,  etc.]. 

That  on  the day  of ,  19 — ,  said  deponent 

redeemed  the  said  premises  so  sold  from  said  sale,  the  amount 

paid  by  him  upon  said  redemption  being  the  sum  of 

dollars. 

That  the  real  estate  of  said  K.  L.,  situated  in  the  county 

of ,  is  liable  to  contribute  the  [one-half]  part  of  the 

amount  so  paid  by  deponent  to  redeem  said  property  as  afore- 
said, to  wit;  the  sum  of dollars,  with  interest  there- 
upon from  the day  of ,  19 — ,  and  deponent 

claims  to  use  the  said  judgment  for  the  reimbursement  to  him 
of  the  said  sum. 

[Notice  to  clerk  same  as  Form  No.  1286.] 


Form  IVo.  1388. 
Entry  by  Clerk  Upon  Docket  to  Preserve  Lien. 
(Code  Civ.  Pro.  §  1486.) 

This  judgment  is  claimed  to  be  a  lien  to  the  amount  of 
dollars,  the  sum  paid  by  A.  B.  in  redemption  [or 


collected  from  real  estate  of  A.  B.  on  execution],  and  for 
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Report  of  Sale  in  Foreclosure. 


which  reimbursement  is  claimed  by  him,  by  [his]  affidavit 
and  notice  filed ,  19 — ,^ 


Form  No.  1389. 

Report  of  Sale  in  Action  for  the  Foreclosure  of  Mortgage  Upon 

Real  Property. 

(Rule  61  of  Gen.  Rules  of  Prao. ) 

In  pursuance  and  by  virtue  of  a  final  judgment  of  this 

court,  made  in  the  above-entitled  action  at  a Term 

thereof,  held  at ,  on  the  day  of , 

19 — ;  by  which  it  was,  among  other  things,  ordered  and  ad- 
judged, that  the  mortgaged  premises  described  in  the  com- 
plaint in  this  action,  as  hereinafter  set  forth,  or  such  part 
thereof  as  should  be  sufficient  to  satisfy  the  mortgage  debt,  the 
expenses  of  sale  and  the  costs  of  the  action,  as  provided  by 
§§  1626  and  1676  of  the  Code  of  Civil  Procedure,  and  which 
might  be  sold  separately  without  material  injury  to  the  parties 

interested,  be  sold  at  public  auction,  in  the  county  of , 

by  or  under  the  direction  of  the  undersigned  referee  [or  sheriff]; 
that  the  said  referee  [or  sheriff]  execute  to  the  purchaser  or 
purchasers  a  deed  or  deeds  of  the  premises  sold;  that  out  of 
the  moneys  arising  from  such  sale,  after  deducting  the  amount 
of  his  fees  and  expenses  on  such  sale,  including  all  taxes,,  as- 
sessrnents  and  water  rates  which  were  liens  upon  the  property 
sold,  and  the  amoimt  necessary  to  redeem  the  property  sold 
from  any  sales  for  unpaid  taxes,  assessments  or  water  rates, 
which  had  not  apparently  become  absolute,  as  provided  in 
§  1676  of  the  Code  of  Civil  Procedure,  the  said  referee  [or 

sheriff]  pay  to  the  plaintiff  or  his  attorney  the  sum  of 

dollars   and  cents,   adjudged   to   the   plaintiff  for 

costs  and  charges  in  this  action,  with  interest  from  the  date 
of  said  judgment,  and  also  the  amount  so  reported  due  as 
aforesaid,  together  with  the  legal  interest  thereon  from  the 
date  of  said  report,  or  so  much  as  the  purchase  money  of  the 
mortgaged  premises  would  pay  of  the  same,  take  a  receipt 
therefor  and  file  it  with  his  report  of  sale;  that  he  pay  over 
the  surplus  moneys,  arising  from  the  said  sale,  if  any  there 

should  be,  to  the  treasurer  of  the  county  of [or  to 

the  chamberlain  of  the  city  of  New  York],  within  five  days 

1  Where  it  is  desired  to  preserve  the  lien  upon  property  situated  In  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with  and  a 
similar  entry  made  by  the  clerk  of  each  county.     Coda  Civ.  Pro.  §  1486. 
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Referee's  or  Sheriff's  Report  of  Sale. 

after  the  same  should  be  received  and  be  ascertainable,  for 
the  use  of  the  person  or  persons  entitled  thereto,  subject  to 
the  further  order  of  the  court;  that  if  the  proceeds  of  such  sale 
should  be  insufficient  to  pay  the  amoiuit  so  reported  due  the 
plaintiff  with  the  interest  and  costs  as  aforesaid,  the  said 
referee  [or  sheriff]  specify  the  amount  of  such  deficiency  in 
his  report  of  sale: 

I,  the  subscriber,  the  said  sheriff  [or  referee]  named  in  said 
judgment,  do  respectfully  certify  and  report,  that  having 
been  charged  by  the  attorney  for  the  plaintiff  with  the  execu- 
tion of  said  judgment,  I  advertised  said  premises  to  be  sold 

at  public  auction,  at ,  in  the  town  [or  city]  of , 

in  the  county  of ,  on  the day  of 

19 — ,  at o'clock  in  the noon,  having  previ- 
ously given  public  notice  of  the  time  and  place  of  the  sale, 
as  follows:  by  causing  a  printed  notice  thereof  to  be  con- 
spicuously fastened  up,  at  least  forty-two  days  before  the 
sale,  in  three  public  places  in  the  town  [or  city]  where  the  sale 
was  to  take  place  [and  also  in  three  public  places  in  the  town 
{or  city)  where  the  property  is  situated],  and  by  causing  a  copy 

of  such  notice  to  be  published,  once  in  each  week  for 

weeks  immediately  preceding  the  sale,  in  a  newspaper  pub- 
lished in  the  said  county  of  [or  in  the  newspaper 

printed  at  Albany,  in  which  legal  notices  are  required  to  be 
published],  which  notices  contained  the  description  of  said 
mortgaged  premises  as  described  in  said  judgment. 

And  I  do  further  report,  that  on  the  said day  of 

,  19 — ,  the  day  on  which  the  said  premises  were  so 

advertised  to  be  sold  as  aforesaid,  I  attended  at  the  said  time 
and  place  fixed  for  said  sale,  to  wit:  at  ,  and  ex- 
posed said  premises  for  sale  at  public  auction  to  the  highest 
bidder,  and  the  same  were  then  and  there  fairly  struck  off 

to  J.  K.  for  the  sum  of dollars,  he  being  the  highest 

bidder  therefor,  and  that  the  highest  sum  bidden  for  the 
same. 

And  I  do  further  certify  and  report  that  I  have  executed, 
acknowledged  and  delivered  to  the  purchaser,  the  usual 
referee's  [or  sheriff's]  deed  for  said  premises,  and  have  paid 
over  or  disposed  of  the  purchase  moneys  or  proceeds  of  said 
sale,  as  follows,  viz.:  I  have  paid,  pursuant  to  the  directions 
of  said  judgment,  the  amount  of dollars  for  taxes. 


EXECUTIONS.  2065 


Referee's  or  Sheriff's  Report  of  Sale. 


assessments  and  water  rates,  which  were  liens  upon  the  prop- 
erty sold,  and  to  redeem  said  property  from  sales  for  unpaid 
taxes,  assessments  and  water  rates  which  had  not  apparently 
become  absolute,  and  have  taken  receipts  therefor,  which  are 
hereto  annexed. 

I  have  paid  to  the  attorney  for  the  plaintiff  the  sum  of 

dollars,  being  the  amount  of  plaintiff's  costs  of  the 

suit,  with  the  interest,  as  taxed,  and  have  taken  a  receipt 
therefor,  which  is  hereto  annexed. 

I  have  also  retained  in  my  hands  the  sum  of dol- 
lars, being  the  amount  of  my  fees,  commissions  and  disburse- 
ments on  said  sale. 

And  I  have  paid  to  the  attorney  for  the  plaintiff  the  sum 

of dollars,  and  have  taken  a  receipt  therefor,  which 

is  hereunto  annexed. 

[And  I  do  further  certify  and  report,  that  there  remains 
unpaid  upon  said  mortgage  debt,  after  applying  the  amount 
realized  upon  said  sale  properly  applicable  to  the  payment 

thereof,  the  sum  of  dollars,  which  I  hereby  report 

as  the  deficiency  arising  on  said  sale.] 

[And  I  do  further  report,  that  after  paying  the  amounts 
aforesaid  out  of  the  proceeds  of  said  sale,   there  remained 

in  my  hands  a  surplus  of dollars,  which  amount  I 

have  paid  into  court  and  deposited  with  the  treasurer  of 
county,  for  the  use  of  the  person  or  persons  enti- 
tled thereto,  and  to  abide  the  further  order  of  this  court,  as 
I  was  directed  to  do  by  said  judgment.] 

And  I  do  further  certify  and  report,  that  the  premises  so 
sold  and  conveyed  by  me  as  aforesaid,  were  described  in  said 
judgment  and  in  the  deed  executed  by  me  as  aforesaid,  as 
follows,  viz.:  [here  insert  description  of  property]. 

All  of  which  is  respectfully  reported  to  this  court. 

Dated ,  19—. 

J.  R.,  Referee  [or  Sheriff]. 

[Title  of  cause.] 

Received  from  J.  R.,  the  referee  [or  sheriff],  who  made 
the  sale  of  the  premises  imder  and  by  virtue  of  the  judg- 
ment in  the  above-entitled  cause,  the  sum  of  dol- 
lars, which  sum,  being  part  of  the  proceeds  of  the  sale  of  the 
said  premises,  is  received  by  me  under  and  by  virtue  of  the 
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provisions  of  said  judgment  being  [or  on  account  of]  the  amount 
adjudged  to  be  paid  to  said  plaintiff,  with  interest  thereon 
as  mentioned  in  said  judgment. 

M.  N.,  Attorney  for  Plaintiff. 

[Title  of  cause.] 

Received  from  J.  R.,  the  referee  [or  sheriff],  who  made  the 
sale  of  the  premises  under  and  by  virtue  of  the  judgment  in 

the  above-entitled  cause,  the  sum  of  dollars,  being 

the  amount  of  my  costs  in  said  cause  as  taxed,  with  the  interest 
as  taxed,  which  costs  are  paid  me  by  said  referee  [or  sheriff], 
imder  and  by  virtue  of  the  provisions  of  said  judgment. 

M.  N.,  Attorney  for  Plaintiff. 


Form  No.  1390. 

Affidavit  on  Application  for  Writ  of  Assistance  in  Foreclosure 

Suit. 

W.  S.,  of  ,  being  duly  sworn,  says,  that  this  ac- 
tion was  brought  for  the  foreclosure  of  a  mortgage  upon 

certain  real  property  situated  in  the  county  of  , 

and  which  is  fully  described  in  the  judgment  in  this  action, 
a  copy  of  which  is  hereto  annexed. 

That  a  sale  was  made  imder  said  judgment  by  the  referee 
[or  sheriff]  appointed  to  make  said  sale,  and  that  the  said 
premises  were  duly  sold  by  the  said  referee  [or  sheriff],  and 
were  purchased  by  this  deponent,  who  duly  paid  the  amoimt 

bid  by  him  therefor,  and  on  the  day  of , 

19 — ,  deponent  received  from  said  referee  [or  sheriff]  a  deed 
of  the  said  premises,  as  more  fully  appears  from  the  report 
of  sale  and  order  confirming  the  same,  and  also  said  deed 
[certified  copies  of]  which,  respectively,  are  hereunto  an- 
nexed. 

That  on  and  before  the  delivery  of  said  deed  the  defend- 
ant, E.  F.,  was  in  possession  of  said  premises  [and  so  con- 
tinued until  the  • day  of  ,  19^,  and  ever 

since],  on  which  last-mentioned  day  this  deponent  went  upon 
said  premises,  and  after  exhibiting  to  said  E.  F.  said  deed, 
duly  and  personally  demanded  of  said  E.  F.  the  possession  of 
said  premises;  but  that  he  refused,  and  still  refuses,  to  sur- 
render the  same  or  any  part  thereof.  . 
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Form  No.  1391. 

Writ  of  Assistance  in  Foreclosure  Suit.* 
The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 
County  of  ,  greeting: 

Whereas,  on  the day  of ,  19 — ,  by  a  judg- 
ment rendered  in  our  [Supreme]  Court,  in  an  action  then 
depending  in  said  court,  wherein  A.  B.  was  plaintiff,  and 
C.  D.  and  G.  H.  were  defendants,  it  was,  among  other  things, 
adjudged,  that  all  and  singular  the  mortgaged  premises  men- 
tioned in  the  complaint  therein  [or  so  much  thereof  as  might 
be  sufficient  to  raise  the  amount  due  to  the  said  plaintiff 
for  the  principal,  interest  and  costs  in  said  action,  and  which 
might  be  sold  separately  without  material  injury  to  the  parties 
interested],  be  sold  at  public  auction,  by  or  under  the  direction 
of  W.  0.,  Esq.,  a  referee  duly  appointed  for  that  purpose  [or 

by  the  sheriff  of  the  county  of  ],  and  also  that  the 

purchaser  at  such  sale  be  let  into  possession  of  the  premises 
on  production  of  the  referee's  [or  sheriff's]  deed;  and. 

Whereas,  the  said  referee  [or  sheriff]  has  duly  filed  his  re- 
port of  said  sale,  and  the  same  has  been  duly  confirmed  by 
an  order  of  said  court,  from  which  report  it  appears  that 
the  premises  hereinafter  described  were  sold  to  W.  S.,  and 
that  the  referee's  [or  sheriff's]  deed  has  been  executed  and 
acknowledged,  and  delivered  to  the  said  W.  S.,  purchaser 
as  aforesaid;  and  that  the  said  W.  S.  has  not  been  let  into 
nor  taken  possession  of  the  said  premises,  according  to  the 
tenor  of  the  said  judgment,  notwithstanding  the  said  W.  S. 
has  produced  and  shown  to  the  said  G.  H.  the  said  deed  of 
the  premises,  executed  in  pursuance  of  the  said  judgment. 

Therefore  we  commiand  you,  that  you  forthwith  enter 
upon  the  said  premises  and  eject  and  remove  therefrom  the 
said  G.  H.,  and  any  of  the  other  parties  defendant  in  this 
action  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who,  since  the  commencement 
of  this  action,  has  come  into  the  possession  of  said  premises, 
or  any  part  thereof,  under  him  or  them,  and  detains  the 
same,  or  any  part  thereof,  against  the  said  W.  S.,  and  that 
you  put  the  said  W.  S.,  or  his  assigns,  in  the  full,  peaceable 
and  quiet  possession  of  the  said  premises  without  delay,  and 
him,  the  said  W.  S.,  in  such  possession  thereof,  from  time  to 


1  An  order  should  be  entered  that  the  writ  issue. 
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time,  maintain,  keep  and  defend,  or  cause  to  be  kept,  main- 
tained and  defended,  according  to  the  tenor  and  true  intent 
of  said  judgment,  and  that  you  return  this  writ,  when  fully 
executed  by  you,  to  the  clerk  of  the  county  of . 

The  said  premises  are  described  as  follows,  viz.  [insert  de- 
scription]. 

Witness,  Hon.  J.  P.,  one  of  the  justices  of  our  said  [Su- 
preme] Court,  at  -,  this  day  of  , 

19—. 

J.  W.  H.,  Clerk. 

J.  C,  Plaintiff's  Attorney. 


Form  No.  1392. 

Indorsement   Upon  Execution   Issued  on    Judgment  for  Money 

Against  Joint-Debtors,  Where  all  have  not  been  Served. 

(Code  Civ.  Pro.  §§  1934,  1935.) 

As  in  Form  No.  1232,  adding  at  end  thereof  as  follows: 
The  defendants,  A.  B.  [and  C.  D.]  was  [or  were]  not  sum- 
moned, and  the  within  execution  is  not  to  be  levied  upon 
the  sole  property  of  said  A.  B.  [and  C.  D.],  but  it  may  be 
collected  out  of  personal  property  owned  by  said  A.  B.  [or 
C.  D.]  jointly  with  the  other  defendants,  E.  F.  and  G.  H.,  or 
with  [either]  of  them,  and  out  of  the  real  and  personal  prop- 
erty of  said  E.  F.  and  G.  H.,  or  of  [either]  of  them. 

[Signature,  etc.,  as  in  Form  No.  1232.] 
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Warrant  for  Collection  of  Fines  Imposed  by  Court  of  Eecord. 

(Code  Civ.  Pro.  §  2293. ) 

To  the  Sheriff  of  the  County  of : 

You  are  hereby  commanded,  pursuant  to  the  provisions 
of  title  fourth  of  chapter  seventeenth  of  the  Code  of  Civil 
Procedure,  to  collect  from  each  of  the  persons  named  in  the 
schedule  hereto  annexed,  the  sum  set  opposite  that  person's 
name;  and  to  pay  over  the  sima  collected  to  the  treasurer  of 

the  county  of ,  and  to  return  this  warrant  with  your 

proceedings  thereupon  at  a  term  of  the 

Court,  to  be  held  next  after  the  expiration  of  sixty  days  from 
the  receipt  hereof  by  you. 

[l.  s.]  J.  L.,  County  Clerk  of County. 
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SCHEDULE  of  the  fines  imposed  by  the Court,  at  a 

[Trial  Term  of  the  Supreme  Court],  held  at  the  r 

of ,  in  [and  for]  the  County  of ,  on  th^ 

day  of  ,   19 —  [upon  residents  of  the 

County  of  ],  without  being  accompanied  with  an 

order  for  the  inimediate  commitment  of  the  person  so  fined, 
until  the  fine  is  paid: 
[Insert  schedule  of  names,  residences,  amounts  of  fines  and 

causes  for  which  imposed.] 

State  of  New  York,  ) 

County,     ]  ^^■■ 

I,  J.  L.,  clerk  of  said  county,  do  hereby  certify,  pursuant 
to  the  provisions  of  title  fourth  of  chapter  seventeenth  of  the 
Code  of  Civil  Procedure,  that  the  foregoing  schedule  contains 
a"  true  abstract  of  the  orders  imposing  fines  [upon  residents 
of  the  county  of ]  made  at  a  [Trial  Term  of  the  Su- 
preme Court],  held  at  the of ,  in  the  county 

of ,  on  the day  of ,  19 — ,  without 

being  accompanied  with  an  order  for  the  immediate  commit- 
ment of  the  person  so  fined  until  said  fine  is  paid. 

In  witness  whereof,  etc. 

J.  L.,  County  Clerk  of Coimty. 


Form  No.  1394. 

Affidavit  on  Application  for  Permission  to  Issue  Execution  Against 

Salary,  Trust  Fund,  etc.,  on  Judgment  for  Necessaries.^ 

(Code  Civ.  Pro.  §  1391.) 

1.  A.  B.  being  duly  sworn,  deposes  and  says  that  he  is  the 


1  A  new  remedy  has  been  added  by  the  various  amendments  to  Code 
Civ.  Pro.  §  1391  allowing  a  judgment  creditor  to  secure  a  certain  propor- 
tion of  the  income  of  his  debtor,  where  a  judgment  was  secured  on  certain 
causes  of  action  and  the  debtor  is  a  beneficiary  under  a  trust  fund  or  is 
receiving  a  salary  in  amount  exceeding  $12  per  week.  The  remedy  is 
allowed  where  the  judgrnent  is  recovered  wholly  for  "necessaries  sold  or 
work  performed  in  a  family  as  a  domestic  or  for  services  rendered  for  salary 
owing  to  an  employee  of  a  jud^ent  debtor."  The  statute  has  been  amended 
in  various  ways  since  the  provision  was  engrafted  upon  it  and  by  the  amend- 
ment made  by  L.  1905,  c.  175,  in  effect  April  11,  1905,  it  applies  to  munici- 
pal corporations  as  well  as  to  other  corporations  and  individuals  who  may 
pay  salaries  to  or  hold  trust  funds  for  the  judgment  debtor.  Therefore  the 
case  of  Bosmstock  v.  City  of  New  York,  101  App.  Div.  9;  91  Supp.  737.^  is 
superseded  by  this  amendment. 

It  is  held  that  this  statute  is  not  retroactive,  and  consequently  does  not 
apply  to  a  trust  fund  created  for  the  benefit  of  the  judgment  debtor  prior 
to  the  time  the  statute  was  passed.     King  v.  Irving,  103  App.  Div.  420; 
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plaintiff  in  the  above-entitled  action;  that  judgment  was  en- 
tered herein  in  favor  of  the  plaintiff  and  against  the  defendant 

in  the Court  for  the  sum  of dollars,  on  the 

day  of ,  19 — ,  and  said  judgment  was  duly- 
filed  and  entered  in  the  office  of  the  clerk  of  the  ■ 


Court  on  the  day  of  ,  19 — .  That  there- 
after and  on  the day  of ,  19 — ,  a  transcript  of 

said  judgment  was  duly  filed  and  docketed  in  the  office  of  the 

clerk  of  the  county  of  in  the  State  of  New  York. 

That  thereafter  and  on  the day  of ,  19 — , 

an  execution  was  duly  issued  out  of  the Court  which 

92  Supp.  1094.  It  is  also  held  that  a  trustee  of  a  trust  fund  held  for  the 
benefit  of  the  judgment  debtor  is  a  necessary  party  to  a  motion  for  per- 
mission to  issue  the  execution.  Id.  But  the  remedy  may  be  had  on  judg- 
ments entered  prior  to  September  1,  1903,  when  this  amendment  was  made 
to  the  Code.     Meyer  v.  Halberstadt,  44  Misc.  408;  89  Supp.  1019. 

The  question  as  to  what  are  necessaries  under  the  statute  has  been  dis- 
cussed in  a  few  cases  which  have  arisen  since  the  amendment  to  the  Code. 
It  is  held  that  professional  services  of  a  physician  are  not  necessaries  within 
the  statute.  Taylor  v.  Barker,  108  App.  Div.  21;  95  Supp.  474.  In  this 
case  the  court  remarks  that  "whatever  may  be  spelled  out  of  the  words 
'necessaries  sold,'  under  other  circumstances,  it  must  be  entirely  plain 
that  the  legislature  by  using  the  words  'or  work  performed  in  a  family 
as  a  domestic '  intended  to  limit  the  scope  of  the  statute  to  goods  and  chat- 
tels of  the  kind  known  as  necessaries  and  to  the  special  kinds  of  services 
mentioned  in  the  Code."  It  has  been  held,  however,  that  a  claim  for  rent 
for  premises  occupied  by  a  debtor  and  his  family,  was  one  for  necessaries 
within  the  statute.  Ldvingstone  v.  Tho?npson,  N.  Y.  Law  J.,  Aug.  17,  1904. 
As  to  the  definition  of  necessaries,  see  also  Allen  v.  Lardner,  78  Hun,  603; 
29  Supp.  213.  A  judgment  rendered  in  an  action  upon  another  judgment 
is  not  one  wholly  for  necessaries  no  matter  what  the  cause  of  action,  might 
have  been,  upon  which  the  first  judgment  was  rendered.  Neuman  v. 
MoHimer,  98  App.  Div.  64;  90  Supp.  524. 

The  application  must  show  that  there  is  no  execution  outstanding  on 
any  judgment  whereby  the  party  is  required  to  pay  over  under  the  pro- 
visions of  Code  Civ.  Pro.  §  1391.  It  is  not  sufficient  to  allege  that  there 
is  now  no  execution  on  this  judgment,  etc.  Neuman  v.  Mortimer,  98  App. 
Div.  64;  90  Supp.  524. 

Previous  adjudication  as  to  sufficiency  of  income. — Where  in  a  previous 
action  it  has  been  adjudged  that  the  income  from  a  trust  fund  is  not  more 
than  sufficient  to  pay  the  hving  expenses  of  the  debtor,  such  adjudication 
is  conclusive  on  an  application  under  Code  Civ.  Pro.  §  1391  where  the 
previous  action  was  brought  by  the  present  judgment  creditor.  Neuman 
V.  Mortimer,  98  App.  Div.  64;  90  Supp.  524. 

A  complaint  in  an  action  against  a  city  for  refusing  to  annul  an  exception 
issued  under  Code  Civ.  Pro.  §  1391  is  deniurrable  if  it  does  not  allege  that 
no  previous  similar  execution  against  the  judgment  debtor  was  outstand- 
ing.    Bosenstock  v.  City  of  New  York,  97  App.  Div.  337;  91  Supp.  737. 

Notice. — Since  the  amendment  of  1905,  it  is  not  necessary  to  serve  notice 
of  the  application  on  the  judgment  debtor  and,  therefore,  the  case  of  Nev^ 
man  v.  Mortimer,  98  App.  Div.  64;  90  Supp.  524,. is  no  longer  authoritative. 
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is  a  court  of  record  [by  the  clerk  of  the  county  of ], 

to  the  sheriff  of  the  county  of ,  where  the  said  C.  D., 

the  defendant  and  judgment  creditor  herein,  then  resided  and 
now  resides.  That  said  execution  has  been  returned  by  said 
sheriff  wholly  unsatisfied  and  said  judgment  remains  wholly 
unsatisfied  and  unpaid. 

2.  That  said  judgment  was  recovered  wholly  for  necessaries 
sold  by  the  plaintiff  to  said  defendant,  as  follows:  (Here  state 
the  subject  of  the  action  showing  that  it  was  for  necessaries  sold.) 
(Or  for  work  performed  by  the  plaintiff  in  the  family  of  the 
defendant  as  a  domestic)  (or  for  services  rendered  by  the  plain- 
tiff to  the  defendant  as  an  employee  of  said  defendant) . 

3.  That  the  said  defendant  C.  D.  is  employed  by  E.  F.  for 
whom  he  is  now  working  and  the  said  CD.  receives  a  salary 

from  said  E.  F.  under  said  employment  of  the  sum  of 

dollars,  a  week,  and  said  C.  D.  has  admitted  to  deponent  that 
he,  the  said  C.  D.  was  employed  by  said  E.  F.  and  was  receiv- 
ing a  salary  of  said dollars  a  week  (or  the  said  E.  F. 

informed  deponent  that  he  employed  said  CD.  and  was  pay- 
ing him  a  salary  of  dollars  a  week,  and  deponent 

asked  the  said  E.  F.  to  make  an  affidavit  as  to  said  fact,  and 
said  E.  F.  refused  to  make  said  affidavit)  (or  allege  that  there 
is  a  trust  fund  from  which  the  defendant  receives  an  income 
greater  than  |12  a  week,  as  the  facts  may  be). 

4.  No  execution  has  been  issued  against  the  sums  due  or  to 
grow  due  to  the  defendant  as  hereinbefore  alleged  under  the 
provisions  of  §  1391  of  the  Code  of  Civil  Procedure,  as  deponent 
is  informed  and  verily  beUeves,  and  the  sources  of  his  informa- 
tion and  the  grounds  of  his  belief  are  as  follows:   Deponent  on 

the day  of ,  19 — ,  asked  the  said  E.  F.  if 

any  execution  had  been  issued  and  served  on  him  requiring 

him  to  pay  over  to  the  sheriff  of  county  any  sum 

due  or  to  grow  due  to  the  said  C.  D.  and  the  said  E.  F.  replied 
that  no  such  execution  had  been  issued  and  that  he  was  paying 
to  the  said  C.  D.  the  full  amount  of  his  salary  each  week  with- 
out any  deduction  whatsoever.  And  the  said  C  D.  asked  the 
said  E.  F.  to  make  an  affidavit  as  to  said  facts  but  the  said 
E.  F.  refused  so  to  do. 

(Or  make  other  allegation  showing  bow  information  was 
derived  that  no  execution  had  been  issued  either  as  against 
salary  or  as  against  the  income  from  the  trust  fund,  for  exam- 
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pie,  by  certificate  of  the  sheriff  that  no  such  execution  was 
outstanding.) 

Deponent  further  prays  that  an  order  may  issue  directing 
that  an  execution  may  be  issued  as  against  said  salary  {or 
income  from  said  trust  fund),  requiring  the  said  E.  F.  to  pay 

over  to  the  sheriff  the  sum  of  dollars  each  week, 

being  105  of dollars,  the  amount  of  said  salary  {or 

income  from  said  trust  fund). 

No  previous  application  for  such  an  order  has  been  made 
to  any  court  of  judge  {or  if  such  appUcation  has  been  made, 
state  the  facts  in  regard  thereto) . 


Form  No.  1395. 

Order  that  Execution  Issue  as  Against  Salary  or  Income  from  a 

Trust  Fund  on  a  Judgment  for  Necessaries,  etc. 

(Code  Civ.  Pro.  §1391.) 

It  appearing  by  the  affidavit  of  A.  B.,  verified  the 

day  of ,  19 — ,  that  judgment  was  entered  herein  in 

favor  of  the  plaintiff  and  against  the  defendant  in  the 

Court  for  the  sima  of dollars,  on  the day  of 

— ,  19 — ,  and  said  judgment  was  duly  docketed  and 

entered  in  the  office  of  the  clerk  of  the Court  on  the 

day  of ,  19 — ;  that  thereafter  on  the 

day  of ,  19 — ,  a  transcript  of  said  judgment  was  duly 

filed  and  docketed  in  the  office  of  the  clerk  of  the  county  of 

,  in  the  city  of  New  York.    That  thereafter  and  on 

the  day  of ,  19 — ,  an  execution  was  duly 

issued  out  of  the  court  which  is  a  court  of  record,  by  the  clerk 

of  the  coimty  of to  the  sheriff  of  the  coimty  of , 

where  the  said  C.  D.,  the  defendant  and  judgment  debtor, 
then  resided  and  still  resides.  That  said  execution  has  been 
returned  by  said  sheriff  wholly  unsatisfied  and  that  said  judg- 
ment remains  wholly  unsatisfied  and  unpaid.  That  said  judg- 
ment was  recovered  wholly  for  necessaries  sold  by  the  plain- 
tiff to  the  defendant  as  follows  [or  for  work  performed  by  the 
plaintiff  in  the  family  of  the  defendant  as  a  domestic  {or  for 
services  rendered  by  the  plaintiff  to  the  defendant  as  an  em- 
ployee of  said  defendant)].  That  the  said  defendant  C.  D. 
receives  a  salary  from  said  E.  F.,  under  said  employment,  of 

the  sum  of dollars  a  week  [or  that  there  is  a  trust 

fimd  from  which  the  defendant  receives  an  income  of  the  sum 
of  dollars  per  ].    That  no  execution  has 
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been  issued  .against  the  sums  due  or  to  grow  due  to  the  said 
defendant  as  hereinbefore  recited,  under  the  provisions  of 
§  1391  of  the  Code  of  Civil  Procediu-e.  That  no  previous 
appUcation  for  this  order  has  been  made. 

Now  on  motion  of  X.  Y.,  Esq.,  attorney  for  the  plaintiff, 
it  is 

Ordered,  That  an  execution  issue  herein  against  the  wages 
due  or  to  grow  due  to  the  said  C.  D.  from  the  said  E.  F.  [or 
against  the  income  to  be  derived  by  said  CD.  from  the  trust 
fund  hereinbefore  recited]   to   the  sheriff  of  the   county  of 

to  the  amount  of dollars,  and  that  there 

shall  be  paid  by  the  said on  account  of  said  execu- 
tion, the  sum  of  — dollars  each  week,  which  is  10% 

on  the  sum  of dollars,  the  amount  received  by  the 

said  C.  D.  as  such  wages  each  week  and  said  sum  shall  be  so 
paid  until  the  judgment  herein  with  interest  and  costs  is  fully 
paid  and  the  clerk  of  the  court  ^  is  directed  to  issue  an  execu- 
tion in  accordance  herewith. 


Form  No.  1396. 

Execution  Against  Salary,  Trust  Fund,  etc.,  on  Judgment  for 

Necessaries. 
(Code  Civ.  Pro.  §  1391.) 

The  People  of  the  State  of  New  York  to  the  Sheriff  of  the 

Coimty  of — ,  greeting: 

Whereas  judgment  was  rendered  on  the  day  of 

,  19 — ,  in  an  action  in  the Court  between 

A.  B.  plaintiff  and  C.  D.  defendant,  in  favor  of  the  said  A.  B. 

and  against  said  C.  D.  for  the  sum  of  dollars,  as 

appears  to  us  by  the  judgment  roll  filed  in  the  office  of  the 

clerk  of  the  said  com-t  in  the  county  of ,  and  whereas 

a  transcript  of  said  judgment  was  filed  and  docketed  in  the 

office  of  the  clerk  of  your  county  on  the  day  of 

— ,  19 — ,  and  the  sum  of dollars  is  now  actu- 
ally due  thereon,  and  whereas  said  judgment  was  entered  on 
an  execution  for  necessaries  [or  other  causes  as  the  case  may  be] 
and  whereas  an  execution  on  said  judgment  was  duly  issued 

out  of  the Court,  which  is  a  court  of  record  [by  the 

clerk  of  the  county  of ]  to  the  sheriff  of  the  county 

1  There  is  no  direct  requirement  that  the  execution  should  be  issued  by 
the  clerk  but  the  wording  of  the  statute  seems  to  imply  that  the  execution 
is  to  be  thus  issued. 
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of  ,  where  said  C.  D.  the  defendant  and  judgment 

debtor  then  resided  and  now  resides,  and  said  execution  has 
been  returned  wholly  unsatisfied  and  said  judgment  remains 
wholly  imsatisfied  and  unpaid,  and  whereas  an  order  entered 

in  said  action  in  the Court,  and  duly  filed  and  entered 

in  the  office  of  the  coimty  of on  the day  of 

,  19 — ,  authorizes  the  issuing  of  this  execution  against 

the  salary  which  the  said  C.  D.  the  defendant  herein  is  receiv- 
ing from  one  E.  F.  [or  said  other  fund  as  to  which  the  execution 
is  to  be  issued  against]  as  in  said  order  provided,  according  to 
the  provisions  of  §  1391  of  the  Code  of  Civil  Procedure. 

Now,  therefore,  we  command  you  that  you  satisfy  the  said 
judgment  out  of  the  sums  due  or  to  grow  due  from  the  said 
E.  F.  to  the  said  C.  D.  (or  from  other  fund  as  the  case  may  be) 
in  the  following  manner,  that  is  to  say: — 

That  you  collect  from  the  said  E.  F.  the  sum  of 

dollars  each  week,  which  is  10%  on  the  sum  of dol- 
lars, which  the  defendant  C.  D.  is  entitled  to  receive  from  the 
said  E.  F.  each  week,  and  that  you  continue  to  collect  such 
sum  each  and  every  week  until  said  judgment  with  costs  and 
interest  thereon  is  entirely  satisfied  and  paid,  unless  this  execu- 
tion shall  be  subsequently  modified  by  order  of  the  court  and 
that  you  make  a  levy  on  such  sums  according  to  the  provi- 
sions of  §  1391  of  the  Code  of  Civil  Procedure  and  after  said 
judgment  is  fully  paid  you  return  this  execution  ^  to  the  clerk 

of  the Court,  in  the  county  of ,  according 

to  law. 

Witness,  the  Hon. ,  one  of  the  Justices 

of  the  said ■  Court  at  the  Court  House  in 

the  City  of ,  Coimty  of ,  State 

of  New  York,  the  day  of  

19—. 


Plaintiff's  attorney.  By  the  Court 


Clerk.' 


'  The  Code  (§  1366)  requires  that  an  execution  be  returned  within  60  days. 
There  is  no  specific  modification  of  this  requirement  to  meet  the  new  rem- 
edy under  §  1391.  However,  the  requirement  for  a  return  in  so  short  a 
time  is  so  utterly  inconsistent  with  the  remedy  provided  for  in  §  1391  that 
the  older  statute  must  be  deemed  modified  by  the  newer  one. 

^  See  note  1,  p.  2073. 
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1298.  Affidavit  of  default  on  motion  for  judgment 2075. 

1299.  Notice  of  application  to  the  court  or  judge  for  judgment  on 

default 2076. 

1300.  Notice  of  assessment  of  damages  by  the  clerk  on  default 2076! 

1301.  Final  judgment,  upon  default  of  defendant,  in  actions  speci- 

fied in  section  420,  Code  Civil  Procedure 2076. 

1302.  Order  for  judgment  on  application  to  the  court  or  judge 2077! 

1303.  Inquisition  on  writ  of  inquiry 2078. 

1304.  Writ  of  inquiry 2078! 

1305.  Demand  by  defendant  of  notice  of  execution  of  reference  or 

writ  of  inquiry 2079. 

1306.  Notice  of  execution  of  writ  of  inquiry 2079. 

1307.  Notice  of  assessment,  computation,  etc.,  by  referee 2079. 

1308.  Judgment  upon  application  to  the  court  or  judge  on  default. .  2080. 

1309.  Order  of  reference,  on  application  for  judgment,  after  service 

by  publication,  etc 2080. 

1310.  Affidavit,  on  motion  for  judgment,  after  service  by  publica- 

tion   2081. 

1311.  Referee's  report,  on  apphcation  for  judgment,  after  service  by 

publication 2082. 

1312.  Undertaking,  on  application  for  judgment,  where  summons 

is  served  by  publication,  etc 2082. 

1313.  Order  for  judgment  in  case  of  service  by  publication,  etc.  .  .  .   2083. 

1314.  Judgment  where  summons  is  served  by  publication 2083. 


Form  No.  1398. 

Affidavit  of  Default  on  Motion  for  Judgment. 
(Code  Civ.  Pro.  §§  1212,  1214.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

attorney  for  the  plaintiff  in  the  above-entitled  action. 

1  See  title  defaults,  p.  264,  vol.  I. 

2075 
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That  the  defendant  has  not  appeared  therein  [or  that  the 
defendant  duly  appeared  therein  by  his  attorney,  G.  H., 
and  demanded  a  copy  of   the   complaint,   which  was   duly 

served  upon  said  defendant's  attorney  on  the day 

of ,  19 — ,  as  will  appear  by  the  affidavit  of  I.  J.  (or 

by  the  admission  of  said  attorney),  hereto  annexed,  but  that 
no  answer  or  demurrer,  or  copy  of  either,  to  said  complaint, 
has  been  received  by  plaintiff's  attorney]. 


Form  No.  1299. 

Notice  of  Application  to  the  Court  or  Judge  for  Judgment  on 

Default. 
(Code  Civ.  Pro.  §  1219.) 

Sir — ^Take  notice,  that  the  plaintiff  will  apply  to  the  ■ 


Court  [or  a  justice  of  the  Court],  at,  etc.,  for  judgr 

ment  in  the  above-entitled  action  against  the  defendant,  for 
the  relief  demanded  in  the  complaint. 


Form  ]Vo.  1300. 

Xotice  of  Assessment  of  Damages  by  the  Clerk  on  Default. 

(Code  Civ.  Pro.  §  1219.) 

Sir — ^Take  notice,   that  the  amount  due   the  plaintiff  in 

this  action  will  be  assessed  by  the  county  clerk  of 

coimty,  at  his  office  in  the  of  ,  on  the 

day  of  — ,  19 — ,  at  o'clock  in  the 

noon. 


Form  No.  1301. 

Final  Judgment  Upon  Default  of  Defendant  in  Actions  Specifieddn 

Section  420  of  Code  of  Civil  Procedure. 

(Code  Civ.  Pro.  §  1212.) 

Judgment  of  the day  of ,  19 — . 

On  filing  due  proof  of  ^he  service  of  the  summons  in  this 
action  with  a  copy  of  the  complaint  [or  with  a  notice  stating 
the  sum  of  money  for  which  judgment  will  be  taken],  upon 

the  defendant,  C.  D.,  on  the day  of ,  19 — ; 

that  more  than  twenty  days  have  elapsed  since  said  service, 
and  proof  by  affidavit  that  the  said  defendant  has  not  ap- 
peared [or  that  the  said  defendant  has  appeared  herein,  but 
has  made  default  in  answering  or  demurring  to  the  said  com- 
plaint] and  the  court  having  assessed  the  amoimt  due  the 
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plaintiff  at  the  amount  hereinafter  stated  [and  it  appearing 
that  due  notice  has  been  served  upon  said  defendant's  attorney 
of  the  time  and  place  of  said  assessment]:  ^ 

Now,  on  motion  of  0.  M.,  attorney  for  the  plaintiff,  it  is 
adjudged  that  the  plaintiff,  A.  B.,  recover  from  the  defend- 
ant, C.  D.,2  the  sum  of  dollars  and cents 

damages,   with  the  costs  and  disbursements  of  this  action, 

which  have  been  taxed  at  the  sum  of  dollars  and 

cents,  in  all  amounting  to  the  sum  of dol- 
lars and cents;  and  that  the  plaintiff  have  execution 

therefor. 


Form  IVo.  1303. 

Order  for  Judgment  on  Application  to  the  Court  or  Judge. 

(Code  Civ.  Pro;  §§  1214,  1215.) 

On_  filing  due  proof  of  personal  service  of  the  summons 
in  this  action,  more  than  twenty  days  since,  upon  the  de- 
fendant, C.  D.,  within  the  State,  and  proof  by  affidavit  that 
the  said  defendant  has  not  appeared  [or  that  the  said  de- 
fendant has  appeared  by  his  attorney,  E.  F.,  and  demanded 
the  complaint,  and  that  a  copy  of  said  complaint  was  served 
upon  said  defendant's  attorney  more  than  twenty  days  since, 
and  that  no  answer  or  demurrer  or  copy  of  either  to  the  said 
complaint  has  been  received  by  the  plaintiff's  attorney,  and 
that  due  notice  of  this  appUcation  has  been  served  upon  said 
plaintiff's  attorney];  and  the  court  having  computed  the 
amount  due  the  plaintiff  in  this  action  [or  having  assessed  the 
damages  to  which  the  plaintiff  is  entitled;  or  having  taken  the 
account  of  the  transactions  mentioned  in  the  complaint;  or 
having  taken  proof  of  the  facts  {or  stating  what  fads)],  for  the 
purpose  of  enabling  it  to  render  judgment  in  this  action:  [*] 

Ordered,  on  motion  of  I.  J.,  attorney  for  the  plaintiff,  that 

plaintiff  have  judgment  in  this  action  for  the  sum  of 

dollars  [or  state  other  relief],  with  costs. 

1  If  the  defendant  has  appeared  generally,  but  has  made  default  in  plead- 
ing, he  is  entitled  to  at  least  five  days'  notice  of  the  time  and  place  of  an 
assessment  by  the  clerk,  and  to  eight  days'  notice  of  the  time  and  place  of 
application  to  the  court  for  judgment.     Code  Civ.  Pro.  §  1219. 

2  Where  judgment  is  taken  against  one  or  more  of  the  defendants  served, 
there  should  be  an  order  of  severance  of  the  action  entered,  and  a  copy 
inserted  in  the  judgment  roll,  and  reference  made  thereto  in  the  judgment. 
Code  Civ.  Pro.  §§  456,  1205. 
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[Or  as  above  to  (*),  and  thence  as  follows:  It  is  hereby  ordered, 
that  it  be  referred  to  I.  J.  to  (state  purpose  of  reference),  and 
that  the  said  referee  make  his  report  thereupon  to  this  court 
for  its  further  action  {or  that  final  judgment  be  entered  by 
the  court  in  accordance  with  the  report  of  said  referee).] 

[Or  as  above  to  (*),  and  thence  as  follows:  It  is  hereby  ordered, 
that  the  damages  to  which  the  plaintiff  is  entitled  be  ascer- 
tained by  a  jury,  and  that  a  writ  of  inquiry  issue  for  that  pur- 
pose to  the  sheriff  of  county,  and  that  said  sheriff 

return  the  inquisition  made  by  him  into  this  court  for  its 
further  action  (or  that  final  judgment  be  entered  by  the  clerk 
for  the  damage  ascertained  by  said  inquisition,  without  further 
application  to  the  court).] 


Form  No.  1303. 

Inc[uisitioii  on  Writ  of  Inquiry. 
(Code  Civ.  Pro.  §  1215.) 

An  inquisition  taken  at  the  office  of  M.  N.,  sheriff  of 

county,  in  the  town  [or  city]  of  ,  in  the  county  of 

,  on  the day  of ,  19 — ,  before  said 

M.  N.,  sheriff  as  aforesaid,  by  virtue  of  a  writ  of  the  people  of 
the  State  of  New  York,  to  the  said  sheriff  directed,  and  to 
this  inquisition  annexed,  to  inquire  of  certain  matters  in  the 
said  writ  contained  and  specified,  by  the  oath  of  E.  F.,  etc. 
(naming  all  the  jurors),  twelve  good  and  lawful  men  of  said 
county,  who,  upon  their  oath  aforesaid,  say,  that  A.  B.,  in 
the  said  writ  named,  hath  sustained  damages  by  reason  of  the 

premises  in  the  said  writ  mentioned,  amoimting  to 

dollars. 

In  witness  whereof,  as  well  I,  the  said  sheriff,  as  the  said 
jurors,  have  set  our  seals  to  this  inquisition,  the  day  and  year 
above  written. 


Form  No.  1304. 

Writ  of  Inquiry. 
(Code  Civ.  Pro.  §  1215.) 

Whereas,  A.  B.,  lately  in  our  Court  brought  an 

action  against  C.  D.,  in  which  he  claimed  damages  against 

said  C.  D.  in  the  amount  of  dollars,  as  stated  in 

his  complaint  therein,  by  reason  of  the  matters  set  forth  in 
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said  complaint,  a  copy  of  which  is  hereto  annexed;  and  such 

proceedings  were  thereupon  had  in  oin:  said Court, 

that  the  said  A.  B.  ought  to  recover  his  danaages  on  occa- 
sion of  the  said  matters;  but  because  it  is  unknown  to  our 
said  court  what  damages  the  said  A.  B.  hath  sustained  by 
means  of  the  matters  aforesaid; 

Therefore  we  command  you,  that,  by  the  oath  of  twelve 
good  and  lawful  men  of  your  bailiwick,  you  diligently  in- 
quire what  damages  the  said  A.  B.  hath  sustained  by  means 
of  the  matters  in  said  complaint  contained  as  aforesaid,  and 
that  you  return  the  inquisition  which  you  shall  thereupon 
take,  with  all  convenient  speed,  under  your  seal,  and  the 
seals  of  those  by  whose  oath  you  shall  take  that  inquisition, 
to  the  clerk  of county,  together  with  this  writ. 


Form  No.  1305. 

Demand  by  Defendant  of  Notice  of  Execution  of  Reference  or  "Writ 

of  Inquiry- 
(Code  Civ.  Pro.  §  1219.) 

Sir — ^The  defendant,  CD.,  hereby  demands  notice  of  the 
execution  of  any  reference  or  writ  of  inquiry,  which  may 
be  granted  upon  plaintiff's  application  for  judgment  in  this 
action. 


Form  No.  1306. 

Notice  of  Execution  of  Writ. 
(Code  Civ.  Pro.  §  1219.) 

Sir — ^Take  notice,  that  the  damages  which  have  been  sus- 
tained by  the  plaintiff,  by  reason  of  the  matters  and  things 
in  the  .complaint  contained,  [*]  will  be  assessed  by  a  jury, 

before  M.  N.,  sheriff  of  the  county  of ,  at  his  office, 

in  the of ,  on  the day  of , 

19 — ^  at o'clock  in  the noon. 


Form  No.  1307. 

Notice  of  Assessment,  Computation,  etc.,  by  Referee. 
(Code  Civ.  Pro.  §1219.) 

Sir — Please  take  notice,  that  the  damages  which  have  been 
sustained  by  the  plaintiff  by  reason  of  the  matters  and  things 
in  the  complaint  set  forth  will  be  assessed  by  [or  that  the 
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amount  due  upon,  etc.,  will  be  computed  by,  or  that  the  ac- 
count mentioned  in  the  complaint  will  be  taken  by,  etc.], 

I.  J.,  referee,  appointed  for  that  purpose,  on  the day 

of — ,  19 — ,  at  —  M.,  at  the  office  of  said  referee,  No.  — 

street,  in  the of \[or  other  plaxx  of 

reference]. 


Form  No.  1308. 

Judgment  TJpon  Application  to  the  Court  or  Judge  on  Default. 
(Code  Civ.  Pro.  §1215.) 

Judgment  on  the day  of ,  19 — .  " 

It  is  adjudged,  pursuant  to  the  order  of  the  court  in  this 

action,  dated  :,   19 — ,  [*]  ,that  the  plaintiff  .recover 

from  the  defendant  the  sum  of dollars  and 

cents,  with  dollars  and  cents  costs  and 

disbursements,   in   all   amounting   to   dollars   and 

cents,  and  that  the  plaintiff  have  execution  therefor. 

[Or  as  above  to  [f],  and  thence  as  follows:  On  filing  the  report 

of  I.  J.,  referee  in  the  above-entitled  action,  dated , 

19 —  (or  on  fiUng  the  inquisition  made ,  pursuant  to  a  writ  of 

inquiry  issued  to  the  sheriff  of  covmty),  and  thence 

as  above  from  (*).] 


Form  No.  1309. 

Order  of  Beference,  on  Applica,tion  for  Judgment,  After  Service  by 

Publication,  etc. 

(Code  Civ.  Pro.  §1216.) 

Due  proof  having  been  made  of  the  service  cJf  the  sum- 
mons upon  the  defendant,  C.  D.,  more  than  twenty  days 
since,  without  the  State  [or  state  other  manner  of  service  other- 
vjise  than  personal];  and  on  filing  the  affidavit  of  A.  B.,  attorney 

for  the  plaintiff,  dated ,  19 — ,  by  which  it  appears 

that  the  defendant  has  not  appeared  or  demanded  a  copy  of 
the  complaint  [or  has  appeared  by  G.  H.,  as  his  attorney,  upon 
whom  due  notice  of  the  application  has  been  served,  but  has  not 
demanded  a. copy  of  the  complaint  (or  has  not  answered  or  de- 
murred to  the  complaint,  which  was  served  upon  said  G.  H. 
more  than  twenty  days  since)]: 

Now,  on  motion  of  the  plaintiff's  attorney,  after  hearing, 
etc.  [or  no  one  appearing  to  oppose]: 
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It  is  hereby  ordered,  that  it  be  referred  to  R.  J.,  of 


to  take  proof  of  the  cause  of  action  set  forth  in  the  complaint 
[and  to  examine  the  plaintiff,  or  his  agent  or  attorney,  on 
oath,  respecting  any  payments  to  the  said  plaintiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  to  report  thereon 
to  this  court].^ 


Form  No.  1310. 

Affidavit  on  Motion  for  Judgment,  After  Service  by  Publication. 
(Code  Civ.  Pro.  §  1216.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

attorney  for  the  plaintiff  in  the  above-entitled  action  [or  other 
description  of  affiant]. 

That  said  action  is  brought  for  [state  object  of  action]. 

That  the  place  of  trial  therein  is  the  county  of . 

That  no  answer  or  demurrer  to  the  complaint  therein  has 
been  received  from  the  defendant,  C.  D.,  by  plaintiff's  attor- 
ney, nor  has  said  defendant  [appeared  or]  demanded  a  copy 
of  the  complaint  [or  that  said  defendant  has  appeared  by 
G.  H.,  as  his  attorney,  but  has  not  demanded  a  copy  of  the 
corqplaint  (or  has  not  answered  or  demurred  to  the  com- 
plaint, which  was  served  upon  said  G.  H.,  on  the  — 

day  of ,  19—)]. 

[That  a  warrant  of  attachment  has  been  granted  in  this 

action,  and  issued  to  the  sheriff  of county,  by  whom 

it  has  been  levied  upon  the  following  property  of  the  said  de- 
fendant, to  wit  (describing  it) ;  that  the  value  of  said  property, 
according  to  the  inventory  made  and  filed  by  said  sheriff 
pursuant  to  said  attachment,  is  the  sum  of dollars.] " 


2 


1  This  clause  in  brackets  is  to  be  inserted,  where  the  plaintiff  is  a  non- 
resident or  foreign  corporation.  Code  Civ.  Pro.  §  1216.  Where  the  action 
is  brought  to  recover  damages  for  a  personal  injury,  or  an  injury  to  prop- 
erty, the  damages  must  be  ascertained  by  means  of  a  writ  of  inquiry,  as 
prescribed  in  §  1215.  ■  •     . 

2  For  cases  in  which  this  proof  of  issuing  of  attachment,  etc.,  is  required, 
see  Code  Civ.  Pro.  §  1217.  . 

An  order  for  publication  of  a  summons  is  not  invalid  or  irregular  m  an 
action  against  a  nonresident  for  a  personal  injury,  in  which  no  attach- 
ment can  issue  under  section  635,  Code  Civ.  Pro.;  but  no  judgment  can  be 
entered  upon  the  service,  under  such  order,  unless  the  defendant  appears. 
Clarke  v  Boreel,  21  Hun,  594.  See  Bryan  v.  University  Publishing  Co.  of 
'N  Y    112  N.  Y.  382,  388;  Paget  v.  Stevens,  143  N.  Y.  172. 

It  was  held,  under  the  Code  of  Pro.,  that  a  money  judgment  obtained  by 
publication  of  summons  against  a  nonresident,  who  did  not  appear  in  the  ac- 
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Form  IVo.  1311. 

Eeferee's  Report  on  Application  for  Judgment,  After  Service  by 

Publication. 
(Code  Civ.  Pro.  §  1216. ) 

I,  the  undersigned  referee,  appointed  by  order  of  the  court, 
made  in  the  above-entitled  action,  to  take  proof  of  the  cause 
of  action  set  forth  in  the  complaint  [and  to  take  the  examina- 
tion of  the  plaintiff,  or  his  agent  or  attorney,  on  oath,  respect- 
ing any  payments  to  the  plaintiff,  or  any  one  for  his  use,  on 
account  of  his  demand],  do  hereby  report: 

That  having  been  attended  by  [the  plaintiff  and  his  attor- 
ney], I  have  taken  such  proof  and  examination,  and  report 
as  follows: 

That  [state  facts  constituting  cause  of  action]. 

[That  there  is  due  and  unpaid  to  the  plaintiff,  at  the  date 
of  this  report,  on  account  of  the  note  (or  state  other  demand) 
set  forth  in  the  complaint,  the  sum  of dollars.] 


Form  Ifo.  1313. 

Undertaking  on  Application  for  Judgment  "Where  Summons  is 

Served  by  Publication,  etc. 

(Code  Civ.  Pro.  §1216.) 

Whereas,  the  plaintiff  is  about"  to  make  application  for 
judgment,  in  the  above-entitled  action,  against  the  defendant, 
C.  D.,  upon  whom  service  of  the  summons  herein  was  made 
without  the  State  [or  state  other  mode  of  service  not  personal], 
and  who  has  failed  to  [appear]  and  demand  a  copy  of  the  com- 
plaint [or  to  answer  or  demur  to  the  complaint]: 

Now,  therefore,  I,  E.  F.,  of  ,  farmer,  do  hereby 

undertake,  pursuant  to  §  1216  of  the  Code  of  Civil  Procedure, 
that  the  said  plaintiff,  A.  B.,  will  abide  the  order  of  the  court 
touching  the  restitution  of  any  estate  or  effects  which  may 
be  directed  by  the  said  judgment  to  be  transferred  or  de- 
livered, or  the  restitution  of  any  money  that  may  be  collected 
under  or  by  virtue  of  said  judgment,  in  case  the  defendant 
or  his  representative  applies  and  is  admitted  to  defend  the 
action  and  succeeds  in  his  defense.^ 

[Acknowledgment  or  proof  and  justification,  and  approval.] 

tion,  could  not  affect  any  property  of  the  defendant,  except  such  as  had  been 
taken  by  virtue  of  an  attachment  regularly  issued  in  the  action.  McKinney 
V.  Collins,  88  N.  Y.  216;  see,  also,  Bartlett  v.  Holmes,  12  Hun,  398;  Capital 
City  Bank  v.  Parent,  134  N.  Y.  527. 

1  See  notes  to  Forms  Nos.  1309  and  1310. 
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Form  No.  1313. 

Order  for  Judgment,  in  Case  of  Service  by  Publication,  etc. 
(Code  Civ.  Pro.  §  1216.) 

Upon  filing  due  proof  of  service  of  the  summons  herein 
by  publication  [or  without  the  State,  or  otherwise  than  upon 
the  defendant  personally,  stating  manner],  more  than  twenty 
days  since,  upon  the  defendant,  C.  D.  [a  nonresident  {or  a 
foreign  corporation)],  and  proof  by  affidavit  of  said  defendant's 
default,  and  the  court  having  taken  proof  of  the  cause  of  action 
set  forth  in  the  complaint  [and  having  required  the  plaintiff 
(or  his,  or  its  agent,  or  attorney),  to  be  examined  on  oath  re- 
specting any  payments  to  the  plaintiff,  or  to  anyone  for  his 
use,  on  account  of  his  (or  its)  demand;  or  the  court  having 
appointed  R.  J.,  as  referee,  for  the  purpose  of  taking  proof  of 
the  cause  of  action  set  forth  in  the  complaint,  and  of  taking 
the  examination  of  the  plaintiff  (or  of  his  or  its  agent  or  at- 
torney), on  oath,  respecting  any  payments  (etc.,  as  above),  and 
•the  report  of  said  referee  having  been  duly  made  and  filed.] 

[And  proof  having  been  made  by  affidavit  that  a  warrant 
of  attachment,  granted  in  this  action,  has  been  levied  upon 
property  of  the  said  defendant,  and  a  description  of  said 
property  so  attached,  verified  by  affidavit,  with  a  statement 
of  the  value  thereof,  according  to  the  inventory,  having  been 
produced  and  filed.] 

[v^d  the  court  having  required  the  plaintiff  to  file  an  under- 
taking, as  required  by  law,  and  prescribed  by  §  1216  of  the 
Code  of  Civil  Procedure,  and  the  same  having  been  duly  filed.] 

Ordered,  on  motion  of  G.  H.,  attorney  for  the  plaintiff, 
that  plaintiff  have  judgment  in  this  action  against  the  said 
defendant,  C.  D.,  for  [stating  relief],  with  costs  of  this  action. 


Form  No.  1314. 

Judgment,  Where  Summons  Served  by  Publication,  etc. 
(Code  Civ.  Pro.  §  1216.) 
As  in  Form  No.  1308  to  [*],  and  thence  as  follows:  That  the 
plaintiff  recover  from  and  against  the  defendant,  the  sumi  of 
dollars,  with dollars,  the  costs  of  this  ac- 
tion, making  together  the  sum  of dollars  [or  state 

other  relief]. 
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FORMS. 

NO.  PAGE. 

1316.  Final  judgment  for  plaintiff,  general  form,  for  recovery  of 

money 2084. 

1317.  Final  judgment,  general  form,  other  than  upon  default,  for 

general  relief,  for  plaintiff  or  defendant 2085. 

1318.  Judgment   for  money  against  defendants  jointly  indebted, 

where  all  are  not  served 2085. 

1319.  Judgment  in  action  to  charge  defendants  not  personally  sum- 

moned   ; 2085. 

1320.  Decree.     Interpleader 2086. 

1321.  Judgment  in  actioh  of  interpleader.     Two  claimants  to  con- 

tents of  safe  deposit  box 2087. 

1322.  Interlocutory  judgment  sustaining  demurrer 2089. 

1323.  Interlocutory  judgment'upon  decision  of  demurrer 2090. 

1324.  Order  for  final  judgment  upon  demurrer,  where  decision  does 

not  direct  final,  judgment 2091. 

1325.  Final  judgment  upon  demurrer 2092. 

1326.  Judgment  upon  report  of  referee,  or  decision  of  court,  on  trial 

of  issues ■. 2092. 

1327.  Final  judgment  in  action  for  dissolution  of  a  corporation 2093. 

1328.  Judgment  affirming  an  interlocutory  decree  of  divorce 2094. 

1329.  Final  judgment  in  judgment  creditor's  action 2094. 

1330.  Final  judgment  in  judgment  creditor's  action  setting  aside 

and  declaring  void  a  fraudulent  conveyance 2095. 

1331.  Final  judgment  in  action  by  judgment  creditor,  setting  aside 

fraudulent  conveyance 2096. 

1332.  Final  judgment  in  judgment  creditor's  action  dismissing  com- 

plaint, with  costs  to  be  set  off 2097. 

1333.  Findings  of  fact  and  conclusions  of  law  in  an  action  of  in- 

terpleader 2097. 

Form  No.  1316. 

Final  Judgment  for  Plaintiff,  General  Form,  for  Keeovery  of 

Money. 
(Code  Civ.  Pro.  §  1200.) 

This  case  having  been  tried  at  a  Court,  held  at 

the oi ,  before  Hon.  A.  0.,  a  justice  of  said 

court,  and  a  jury  [or  a  jury  having  been  duly  waived  by  oral 
consent  of  the  parties  in  open  court,  entered  in  the  minutes 
{or  state  other  manner  of  waiver),  or  before  I.  J.,  Esq.,  a  referee, 
duly  appointed  by  order  of  this  court,  duly  made  and  entered' 

and  dated  ,  19 — ,  to  hear  and  determine  the  same, 

and  all  the  issues  therein];  and  a  verdict  having  been  found  for 
the  plaintiff  [or  the  decision  of  said  justice  (or  the  report  of 
said  referee)  having  been  duly  made  in  writing,  and  filed,  by 

which  he  finds  for  the  plaintiff],  for  [*]  the  sum  of ■- 

dollars: 

Now,  therefore,  it  is  adjudged,  pursuant  to  said-  verdict 
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[decision,  or  report],  on  motion  of,  etc.,  that  the  said  plain- 
tiff, A.  B.,  recover  from  and  against  the  said  defendant,  C.  D., 

the  sum  of dollars,  together  with  the  sum  of 

dollars  and cents,  costs  of  this  action,  in  all  amount- 
ing to  the  sum  of  — dollars  and cents,  and 

that  the  plaintiff  have  execution  therefor. 


Form  ]Vo.  1317. 

Final  Judgment;  General  Form,  Other  Than  TJpon  Default,  for 
Greneral  Relief,  for  Plaintiff  or  Defendant. 

( Code  Civ.  Pro.  §§  1200,  etc.) 

Judgment  of  the day  of ,  19 — . 

It  is  adjudged,  piu'suant  to  [reciting  or  referring  to  decision, 
report,  order,  verdict,  etc.,  authorizing  it],  on  motion  of  E.  F., 
plaintiff's  [or  defendant's]  attorney,  that  [*]  A.  B.,  the  plain- 
tiff, recover  from  and  against  the  defendant,  G.  D.,  the  sum 

of dollars  and cents,  together  with — ■ — - 

dollars  and cents,  costs  of  this  action,  amounting  in 

all  to  the  sum  of dollars,  and  that  the  plaintiff  have 

execution  therefor.  [Or  that  the  complaint  of  the  plaintiff  be 
dismissed  (upon  the  merits),  and  that  the  defendant,  C.  D., 
recover  from  and  against  the  plaintiff,  A.  B.,  his  costs  of  this 

action,  to  wit,  the  sum   of  dollars   and  

cents.]     [Or  other  relief,  stating  it.] 


Form  No.  1318. 

Judgment  for  Money  Against  Defendants  Jointly  Indebted,  Where 
all  are  not  Served. 

(Code  Civ.  Pro.  §  1932.) 

As  in  general  Forms  Nos.  1317,  1301,  against  all  the  defend- 
ants, adding  as  follows: 

This  judgment,  hovv-ever,  may  be  enforced  only  against 
the  joint  personal  property  of  said  defendants,  G.  W.  F. 
and  F.  W.  F.,  and  the  separate  real  and  personal  property 
of  the  defendant,  G.  W.  F. 

Form  ]Vo.  1319. 

Judgment  in  Action  to  Charge  Defendants  not  Personally 

Summoned. 
(Code  Civ.  Pro.  §  1941.) 

As  in  Form  No.  1317  to  [*],  or  as  in  Form  No.  1301  to  and 
including  the  word  "adjudged,'"  and  thence  as  follows:  That  the 
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plaintiff,  A.  B.,  recover  from  and  against  the  defendant,  C.  D., 

the  sum  of  dollars  and  cents,  which  is 

hereby  determined  to  be  the  amount  remaining  unpaid  upon 

the  judgment  originally  rendered  on  the  day  of 

,  19 — ,  against  G.  W.  T.  and  said  defendant,  in  the 

Court,  and  that  said  plaintiff  also  recover  from  and 

against  said  defendant  dollars  and  cents 

for  his  costs  of  this  action,  amounting  in  all  to  the  sum  of 

dollars  and  ■■ cents,   and  that  the  plaintiff 

have  execution  therefor. 


Form  No.  1330. 

Decree.     Interpleader,  i 

The  action  having  been  brought  by  the  plaintiff  against  the 
above-named  defendants  to  obtain  a  judgment  that  the  de- 
fendants interplead  and  try  the  question  between  them  as 

to  whom  a  certain  sum  of  — : dollars,  held  by  plaintiff 

and  mentioned  in  the  complaint,  belongs,  and  obtain  an  order 
directing  payment  of  said  sum  into  court  to  await  the  de- 
termination of  the  rights  of  said  defendants  thereto,  and  an 
injunction  to  restrain  the  defendants  from  proceeding  to  col- 
lect the  same  during  the  pendency  of  this  action,  and  a  per- 
petual injunction  restraining  the  defendants  from  proceeding 
to  collect  the  same  or  any  part  thereof  from  this  plaintiff, 
with  the  costs  of  this  plaintiff.  And  issue  having  been  joined 
therein  and  said  action  having  been  brought  to  trial  at  a 
Special  Term  of  this  court,  held  at  the  Court  House  in  the 

village  of  ,  on  the  day  of ,  19 — , 

before  the  court,  Hon.  H.  B.  S.,  justice,  presiding,  and  said 
justice  having  made  and  filed  his  report  in  writing,  whereby' 
he  finds  and  decides  that  the  plaintiff  is  entitled  to  judgment 
for  the  relief  demanded  in  said  complaint,  with  costs  of  this 
action  to  be  paid  out  of  the  fund  so  deposited  with  the  court 
in  said  action,  and  said  costs  having  been  duly  taxed  on  notice 
by  the  clerk  of coimty,  at  the  sum  of dol- 
lars.    Now,  on  motion  of  A.  P.  &  D.  E.  S.  of ,  N.  Y., 

attorneys  for  the  plaintiff,  it  is  ordered,  adjudged  and  decreed, 
that  the  defendants,  M.  McD.  and  G.  E.  G.,  as  administrator 
or  the  goods,  chattels  and  credits  of  M.  G.,  deceased,  inter- 
plead in  this  court,  of  and  concerning  the  fund  of  

1  From  Crane  v.  McDonald,  118  N.  Y.  648. 
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dollars,  mentioned  in  the  complaint,  that  the  payment  of  said 
sum  by  plaintiff  into  court  be,  and  the  same  is  hereby,  ratified 
and  confirmed,  and  that  the  defendants  be  and  they  are  hereby 
perpetually  enjoined  and  restrained  from  collecting  or  at- 
tempting to  collect  the  same  or  any  part  thereof  from  this 
plaintiff. 

It  is  ftirther  ordered,  adjudged  and  decreed  that  the  plain- 
tiff recover  said  sum  of dollars,  his  costs  of  action, 

to  be  paid  to  him  or  his  attorneys  out  of  the  said  fund  of 

dollars,  so  deposited  by  him  with  the  court;  such 

pajnnaent  is  to  be  made  by  the  treasurer  of county, 

on  presentation  of  a  copy  of  this  judgment  with  a  receipt  of 
plaintiff's  attorneys  for  said  sum. 


Form  No.  1331. 

Judgment  in  Action  of  Interpleader.    Two  Claimants  to  Contents 
of  Safe  Deposit  Box.^ 

This  action  coming  on  to  be  tried  in  its  order  upon  the  calen- 
dar, and  having  been  duly  tried  before  Mr.  Justice  Kellogg 

at  Special  Term,  Part  V.  of  this  court,  on  the. and 

days  of ,  19 — ,  at  the  Court  House  in  the 

borough  of ,  city  of ,  and  the  answers  of  the 

respective  defendants  having  been  served  each  upon  the  other, 
and  evidence  having  been  produced  by  the  plaintiff  as  against 
the  said  defendants,  and  by  the  said  defendants  as  against 
each  other,  and  all  the  issues,  both  as  between  the  plaintiff 
and  the  defendants  and  the  said  defendants  between  them- 
selves, having  been  duly  tried,  and  the  court  having  heard 
counsel  for,  the  respective  parties,  and  due  deliberation  having 
been  had,  and  the  court  having  duly  made  and  filed,  on  the 

day  of ,  19 — ,  a  decision  that  the  complaint 

or  bill  of  interpleader  is  properly  brought  by  the  plaintiff  in 
this  action.  That  the  defendant  C.  L.  D.,  as  administrator  of 
the  goods,  chattels  and  credits  of  S.  C.  D.,  deceased,  is  entitled 
to  the  delivery  to  him  of  the  entire  contents  of  the  safe  deposit 
box  in  the  vaults  of  the  M.  S.  D.  Co.,  rented  to  said  S.  C.  D., 
at  the  time  of  his  death,  and  that  the  said  defendant,  C.  L.  D., 
as  such  administrator,  is  the  owner  of  all  therein,  except  the 
following   articles:   Three   English   sovereigns;   one   Bank   of 

1  From  Mercantile  Safe  Deposit  Co.  v.  Dimon,  55  App.  Div.  538;  67  Supp. 
430. 


2088      BRADBURY'a-  Lansing's-  forms  and  practice. 

After  Trial 

England  note;  two  diamond  earrings;  bank  pass  book  and  the 
letter  addressed  to  Mrs^  Martha  Keery,  as  to  which  no  claim 
is  made  by.  him;  and  overruling  and  dismissing  the  respective 
affirmative  defenses  or  coimterclaims  of  the  defendant,  M..K., 
and  awarding  one  bill  of  costs  to  the  plaintiff,  payable  in  the 
first  instance  out  of  the  contents  of  the  said  safe  deposit  box, 
except  the  articles  named,  and  one  bill  of  costs  to  the  defend- 
ant, C.  L.  D.,  against  the  defendant,  M.  K.,  including  also  the 
amount  to  be  taxed  in  favor  of  the  plaintiff,  together  with  an 

extra  allowance  of  five  per  cent  (5)  upon  the  sum  of 

dollars,  the  value  of  the  funds  in  contention,  thereby  awarded 
to  the  defendant,  D. 

Now,  on  motion  of  A.  &  G..  attorneys  for  the  plaintiff,  and 
W.  &  A.,  attorneys  for  the  defendant,  C.  L.  D.,  as  adminis- 
trator of  the  estate  of  S.  C.  D.,  deceased;  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  complaint  or  bill 
of  interpleader  was  properly  brought  by  the  plaintiff  in  this 
action.    It  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  plaintiff,  the 
Mercantile  S.  D.  Co.,  deliver  to  the  defendant  C;  L.  D.  as 
administrator  of  the  goods,  chattels  and  credits  of  S.  C.  D., 
deceased,  the  entire  contents  of  the  safe  deposit  box  in  the 
vaults  of  the  M.  S.  D.  Co.  rented  to  said  S.  C.  D.  at  the  time 
of  his  death,  and  that  the  said  C.  L.  D.,  as  such  administrator, 
is  the  owner  of  all  therein,  except  the  following  articles,  to  wit: 
Three  English  sovereigns;  one  Bank  of  England  note;  two  dia- 
mond earrings;  bank  pass  book  and  the  letter  addressed  to 
Mrs.  Martha  Keery.  As  to  the  ownership  of  which  by  Mrs. 
M.  K.  no  contest  is  made.    And  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  defendant, 
M.  K.,  has  no  right,  title  or  interest  in  or  to  any  of  the  con- 
tents of  the  said  box,  except  the  articles  hereinbefore  particu- 
larly specified  and  set  forth.    And  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  upon  the  delivery 
of  the  entire  contents  of  the  aforesaid  safe  deposit  box  by  the 
plaintiff  to  the  defendant,  C.  L.  D.,  as  such  administrator,  that 
then  the  said  plaintiff  be  and  it  hereby  is  discharged  from 
any  and  all  claims  of  the  defendants  or  either  of  them,  by  rea^ 
son  of  the  moneys  and  property  therein  contained;  and' the 
said  defendants  and  each  of  them,  their  agents  and'  attorneysj 
be  and  they  hereby  are  enjoined  and  restrained^  from  com- 
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mencing  or  prosecuting  any  action  or  proceeding  in  any  court 
against  the  said  plaintiff  upon  their  said  claims,  or  for  the  re- 
covery of  such  moneys  and  property  or  any  part  thereof. 
And  it  is  fiu-ther 

Ordered,  Adjudged  and  Decreed  that  the  defendant, 
C.  L.  D.,  as  such  administrator  aforesaid,  shall,  upon  the  de- 
livery to  him  of  the  contents  of  the  aforesaid  safe  deposit  box, 
deliver  to  the  defendant,  M.  K.,  or  to  her  attorney,  the  said 
three  English  sovereigns;  one  Bank  of  England  note;  two  dia- 
mond earrings;  bank  pass  book  and  the  letter  addressed  to 
Mrs.  K.  M.     And  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  respective 
affirmative  defenses  or  counterclaims  of  the  defendant,  M.  K., 
be,  and  the  same  hereby  are  overruled  and  dismissed  upon  the 
merits. 

And  the  plaintiff's  costs  having  been  duly  taxed  at  the  sum 
of dollars,  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  M.  S.  D.  Co., 
the  plaintiff,  recover  from  and  out  of  the  fund  in  suit,  to  wit, 
the  contents  of  the  aforesaid  safe  deposit  box,  other  than  the 
articles  hereby  directed  to  be  delivered  to  the  defendant,  M.  K., 

the  said  sum  of dollars,  which  is  hereby  made  a  lien 

upon  the  said  fund. 

And  the  costs  of  the  said  defendant,  C.  L.  D.,  having  been 
duly  taxed  at  the  sum  of dollars,  including  the  plain- 
tiff's costs  as  taxed,  it  is  further 

Ordered,  Adjudged  and  Decreed,  that  the  defendant, 
C.  L.  D.,  as  administrator  of  the  estate  of  S.  C.  D.,  deceased, 
recover  of  the  defendant,  M.  K.,  the  sum  of  — dol- 
lars, costs  as  taxed,  including  an  extra  allowance  of  five  (5) 

per  cent  on  ■ dollars,  which  is  hereby  awarded  to  the 

said  defendant,  C.  L.  D.,  amounting  in  the  aggregate  to  said 

g^^  of dollars,  and  that  the  said  defendant,  C.  L.  D., 

as  such  administrator,  have  execution  therefor. 

Judgment  signed  and  entered  this day  of ' , 

19—.  

Form  No.  1323. 
Interlocutory  Judgment  Sustaining  Demurrer.* 

This  cause  having  been  regularly  brought  on  for  trial  on 


1  From  Hasherg  v.  Moses,  81  App.  Div.  199;  80  Supp.  867. 
Vol.  11—77 
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the  issue  of  law  raised  by  the  demurrer  interposed  by  the 
defendant,  M.  M.,  to  the  amended  complaint  of  the  plaintiff, 
on  the  ground  that  said  amended  complaint  of  said  plaintiff 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  court,  after  hearing  argument,  and  due  deliberation 
thereon,  having  made  and  filed  its  decision  in  writing  herein, 

dated  the day  of ,  19 — ,  directing  judgment 

to  be  entered  as  hereinafter  provided;  now  on  motion  of  J.  &  J., 
attorneys  for  the  plaintiff,  it  is  hereby 

Adjudged  and  Decreed,  that  the  amended  complaint  of  the 
plaintiff  states  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  the  demurrer  interposed  by  the  defendant,  M-.  M., 
to  the  said  amended  complaint  be,  and  the  same  hereby  is, 
overruled.     It  is 

Further  ordered,  adjudged  and  decreed,  that  E.  H.,  as  ad- 
ministratrix of  the  goods,  chattels  and  credits  of  E.  P.  de- 
ceased, the  plaintiff  herein,  do  have  and  recover  of  M.  M.,  the 

defendant  herein,  the  sum  of dollars,  costs  upon  said 

demurrer,  as  taxed.     It  is 

Further  ordered,  adjudged  and  decreed,  that  the  said  defend- 
ant, M.  M.,  have  leave  to  withdraw  said  demurrer,  and  to  serve 
an  answer  to  said  amended  complaint,  provided  the  said  de- 
fendant, M.  M.,  pay  said  costs  so  taxed  as  aforesaid,  and  with- 
draw said  demurrer  and  serve  said  answer  to  the  amended 
complaint  within  twenty  days  from  the  service  of  a  copy  of 
this  judgment,  with  notice  of  entry  thereof,  upon  the  attorney 
for  the  said  defendant  M.  M. 


Form  ]Vo.  1323. 

Interlocutory  Judgment  Upon  Decision  of  Demurrer. 
(Code  Civ.  Pro.  §  1231.) 

Interlocutory  judgment  of  the  day  of  

19—. 

The  issues  of  law  framed  by  the  demurrer  of  the  defend- 
ant, C.  D.,  having  been  tried  before  0.  F.,  as  referee,  who 

has  duly  made  and  filed  his  report  thereon,  dated , 

19—  [or  before  Hon.  A.  0.,  justice  (or  judge)  of  the 

Court,  at  a  (Special)  Term  of  the Court,  held  at  the 

(court  house),  in  the of ,  on  the 

day  of  _- ,  19—,  and  the  said  justice  having  rendered 

his  decision  thereon],  and  an  order  in  conformity  therewith 


■JUDGMENTS   AND   DECREES.  2091 

After  Trial. 

having  been  this  day  duly  entered  in  the  clerk's 

office: 

Now,  in  pursuance  of  such  report  [or  order],  and  on  motion 

of  E.  F.,  the  attorney  for  the  ,  it  is  adjudged  that 

the  demurrer  of  the be  arid  the  same  is  hereby  over- 
ruled [or  sustained],  and  judgment  is  hereby  rendered  against 
said  defendant  as  prayed  for  in  the  complaint  [or  in  favor  of 
the  defendant,  dismissing  the  complaint,  with  costs],  to  be 
enforced,  according  to  law,  with  leave,  however,  to  the  said 

,  within  twenty  days  from  the  service  of  a  copy  of 

this  interlocutory  judgment,  to  pay  the  costs  of  the 


and  answer  [or  reply  to]  the  complaint  [or  answer]  herein  [or 
to  serve  an  amended  complaint  herein]: 

And  in  case  of  the  failure  of  the  to  comply  with 

the  terms  hereby  imposed,   or  directions  hereby  given,   the 

said shall  be  entitled  to  final  judgment  [f]  for  [state 

relief]. 

[Or  as  above  to  (f),  and  thence  as  follows:  To  be  settled  by 
said  judge  (or  by  a  judge  of  this  court)  (or  by  said  referee, 
or  by  H.  R.,  who  is  hereby  appointed  rqferee  for  that  pur- 
pose).] 


Form  No.  1334. 

Order  for  Final  Judgment  Upon  Demurrer,  Where  Decision  Does 
not  Direct  Final  Judgment. 

(Code  Civ.  Pro.  §  1222.) 

Judgment  of  the day  of ,  19 — . 

Interlocutory  judgment  having  been  rendered  upon  the 
demurrer   herein,    overruling   [or   sustaining]   said   demurrer, 

with  dollars  costs,  with  leave  to  the  defendant  [or 

plaintiff]  to  pay  said  costs  and  serve  an  answer  [or  reply  (or  to 
amend  his  complaint,  etc.)]  within  twenty  days  after  service 
upon  his  attorney  of  a  copy  of  said  interlocutory  judgment, 
and  a  copy  of  said  interlocutory  judgment  having  been  duly 
served  upon  E.  F.,  the  attorney  for  the  said  defendant  [or 
plaintiff],  more  than  twenty  days  since,  and  the  defendant 
[or  plaintiff]  not  having  complied  with  the  terms  of  said  judg- 
ment by  paying  said  costs  and  serving  said  answer  [or  reply 
(or  by  amending  his  said  complaint,  etc.)]: 

Now,  on  motion  of  A.  F.,  counsel  for  the  plaintiff  [or  de- 
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fendant],  and  after  hearing  M.  N.,  counsel  for  the  defendant 
[or  plaintiff],  it  is 

Ordered,  that  the  plaintiff  [or  defendant]  have  final  judg- 
ment herein  for  [stating  relief}. 


Form  No.  1335. 

Final  Judgment  Upon  Demurrer. 
(Code  Civ.  Pro.  §§  1222,  1231.) 

Judgment  of  the day  of ,  19 — . 

It  is  adjudged,  on  motion  of  the  attorney  for  the  plaintiff 
[or  defendant],  pursuant  to  the  order  of  the  court  made  and 

entered  herein  on  the  day  of  ,   19 —  [or 

pursuant  to  the  interlocutory  judgment  entered  herein  on 
the day  of ,  19 — ,  the  defendant  (or  plain- 
tiff) having  failed  to  pay  the  costs  awarded  by  the  said  in- 
terlocutory judgment  and  serve  an  answer  (or  reply,  or  to 
amend  his  complaint,  etc.)  herein  within  twenty  days  after 
the  service  of  a  copy  of  said  interlocutory  judgment  upon  his 
attorney],   that  the  [plaintiff]  recover  from  the  [defendant] 

the  sum  of dollars  and cents,  with 

dollars  and  cents  costs,  making  in  all  the  sum  of 

dollars  and  cents,  and  that  the  plaintiff 

have  execution  therefor.     [Or  other  relief,  stating  it.] 


Form  IVo.  1336. 

Judgment  Upon  Eeport  of  Referee,  or  Decision  of  Court,  on  Trial 

of  Issues. 
(Code  Civ.  Pro.  §  1228.) 

Judgment  of  the day  of ,  19 — . 

Upon  filing  the  report  of  I.  J.,  referee  duly  appointed  [or 

the  decision  of  Hon.  A.  0.,  judge  of  the Court]  in  the 

above-entitled  action,  dated  ,  19—,  and  on  motion 

of  K.  L.,  attorney  for  the  plaintiff  [or  defendant],  it  is 

Adjudged,   that  the  plaintiff  recover  from  the  defendant 

the  sum  of dollars  and cents,  with 

dollars  and cents  costs  of  this  action,  in  all  amount- 
ing to  the  sum  of  dollars  and  cents  [or 

that  the  complaint  herein  be  dismissed,  and  that  defendant 
recover  from  plaintiff  his  costs  of  this  action,  to  wit:  the  sum 
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of dollars  and cents,  and  that  the  plaintiff 

(defendant)  have  execution  therefor. 


Form  ]Vo.  133T. 

Final  Judgment  in  Action  for  Dissolution  of  a  Corporation. 

(Code  Civ.  Pro.  §  1793. ) 

The  summons,  with  a  copy  of  the  complaint  in  this  action, 
having  been  duly  served  upon  the  defendant,  the  [name  of 
corporation],  and  the  said  corporation  having  appeared  herein 
by  M.  F.,  as  its  attorney,  and  answered  the  said  complaint, 
and  the  said  action  having  been  referred  to  C.  P.,  as  referee, 
to  hear  and  determine  the  same,  and  take  an  account  of  the 
property  and  effects  of  the  said  [name  of  corporation],  and  the 
report  of  said  referee  having  been  duly  made  and  filed ;  and  due 
notice  of  application  for  the  confirmation  of  the  said  report, 
and  for  final  judgment  thereupon,  at  this  term,  having  been 
served  upon  the  said  defendant's  attorney,  and  on  reading 
[name  opposing  papers]: 

Now,  on  motion  of  I.  J.,  of  counsel  for  the  plaintiff,  after 
hearing,  etc.  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  the  said  referee's  report  be  and 
the  same  is  hereby,  in  all  respects,  confirmed. 

And  it  is  hereby  further  ordered  and  adjudged,  that  the 
said  [corporation]  be  and  the  same  is  hereby  dissolved,  and 
that  M.  R.,  of  '■ — ,  be  and  he  is  hereby  appointed  re- 
ceiver of  the  property  thereof,  and  the  said  receiver  is  hereby 
vested  with  the  power  and  authority,  and  subjected  to  the 
duties  and  liabilities,  of  a  receiver,  appointed  pursuant  to  the 
provisions  of  §  2429  of  the  Code  of  Civil  Procedure. 

And  it  is  hereby  further  ordered  and  adjudged,  that  the 
said  M.  R.,  before  entering  upon  the  duties  of  his  appoint- 
ment, shall  give  and  file  with  the  clerk  of  county 

his  bond  to  the  people  of  the  State  of  New  York,  with 

sureties,  in  the  penalty  of  dollars,  conditioned  for 

the  faithful  performance  of  his  duties  as  such  receiver,  and 
for  the  due  accounting  for  all  moneys  received  by  him  as  such 
receiver,  and  that  said  receiver,  from  the  time  of  his  having 
filed  as  before  directed  the  bond  hereinbefore  required,  shall 
be  vested  with'  all  the  estate,  real  and  personal,  of  the  said 
[name  of  corporation],  and  shall  be  trustee  of  such  estate  for  the 
benefit  of  the  creditors  of  such  corporation,  and  of  its  stock- 
holders. 
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Form  ]Vo.  1338. 

Judgment  Affirming  an  Interlocutory  Decree  of  Divorce.^ 

The  defendant,  N.  S.  B.,  and  the  co-respondent,  T.  E.  L., 
having  appealed  to  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  from  the  interlocutory  judgment  of 
the  said  court  rendered  at  a  Special  Term  thereof,  which  said 
judgment  was  entered  in  the  office  of  the  clerk  of  the  county 

of  New  York,  on  the day  of ,  19 — ,  in  favor 

of  the  plaintiff,  W.  N.  B.  B.,  and  against  the  defendant,  N.  S.  B., 
and  the  defendant  having  appealed  from  the  whole  and  every 
part  of  said  judgment,  and  the  co-respondent  having  also  ap- 
pealed from  each  and  every  part  of  said  judgment,  as  well  as 
from  the  whole  thereof,  and  said  appeal  having  been  argued, 
and  said  Appellate  Division  having  duly  ordered  that  said 
judgment  appealed  from  be  affirmed  with  costs  to  the  re- 
spondent, W.  N.  B.  B.,  and  the  costs  having  been  duly  taxed 
by  the  clerk  of  this  court  at  the  sum  of dollars. 

Now  on  motion  of  B.  W.  B.  B.,  attorney  for  the  respondent, 
W.  N.  B.  B.,  it  is 

Ordered  and  Adjudged,  that  said  judgment  appealed  from 
be,  and  the  same  hereby  is,  in  all  things  affirmed,  and  that  the 
plaintiff  respondent,  W.  N.  B.  B.,  recover  of  and  from  the  de- 
fendant, N.  S.  B.,  and  the  co-respondent,  T.  E.  L.,  the  sum  of 

dollars,  costs  of  said  appeal,  and  that  said  plaintiff 

have  execution  therefor. 


Form  Ifo.  1339. 

Final  Judgment  in  Judgment  Creditor's  Action. 
(Code  Civ.  Pro.  §  1873.) 

Judgment  of  the day  of ,  19 — . 

The  summons  and  copy  of  complaint  in  this  action  having 
been  served  personally  on  the  defendant,  more  than  twenty 
days  since,  and  no  demurrer  or  answer  having  been  received, 

and  an  order  having  been  made,  bearing  date  on  the 

day  of ,  19 — ,  whereby  E.  F.  was  appointed  a  receiver 

of  the  estate  and  property,  equitable  interests  and  effects  of 
the  defendant,  C.  D.,  with  the  usual  powers  and  duties,  and 
upon  the  usual  directions;  and  the  said  receiver  having  be- 
come duly  qualified  by  filing  the  requisite  security,  and  taken 
upon  himself  the  duties  of  said  trust,  and  he  having  pro- 

1  From  BoUer  v.  BoUer,  111  App.  Div.  240;  97  Supp.  609. 
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ceeded  to  reduce  said  property  and  effects  to  money  as  far 
as  practicable  [and  collected  a  sum  sufficient,  as  appears  by 
his  report  thereof  {or  by  the  report  of ,  referee,  ap- 
pointed to  take  and  state  said  receiver's  accounts)]: 

Now,  therefore,  on  motion  of ,  etc.,  it  is  adjudged, 

pursuant  to,  etc.,  [*]  that  out  of  the  moneys  in  the  hands 
of  the  said  receiver,  so  collected  and  held  by  him,  such  re- 
ceiver, after  deducting  his  charges  for  disbursements  and 
commissions,  at  the  rate  allowed  by  law,  do  pay  the  plain- 
tiff, or  his  attorney,  his  costs  and  disbursements  of  this  action, 

the  sum  of  dollars,  and  take  his  receipt  therefor; 

and  that  out  of  the  residue  of  said  moneys  he  pay  the  said 
plaintiff,  or  his  attorney,  the  amount  of  his  debt  and  judg- 
ment, to  wit:  the  sum  of dollars,  with  interest  thereon 

from  the  time  said  judgment  was  entered,  to  wit:  the 

day  of ,  19 — ,  and  take  from  said  plaintiff  an  acknowl- 
edgment of  satisfaction  of  said  judgment,  and  deliver  the  same 

to  said  defendant  [or  to  the  clerk  of  the  county  of ], 

to  the  end  that  said  judgment  may  be  canceled  and  discharged 
of  record. 

[//  there  ate  no  other  claimants  of  the  fund,  addi\  And  it  is 
further  adjudged,  that  said  receiver  pay  over  to  the  said 
defendant  the  residue  of  the  money  so  remaining  in  his  hands, 
or  account  with  him  for  the  same,  and  deliver  to  him  all  and 
singular  the  property  and  effects,  books  of  account,  evidences 
of  debt  or  other  papers  or  documents  relating  to  said  trust 
estate,  on  demand  of  said  defendant;  and  also,  if  said  defend- 
ant shall  so  require,  that  said  receiver  execute  back  to  him  a 
general  release  and  assignment  of  all  and  singular  the  property, 
equitable  interests  and  effects  of  the  said  trust  estate,  remain- 
ing in  his  hands  undisposed  of;  on  which  assignment  and  de- 
livery being  made,  it  is  adjudged,  that  the  said  receiver  be 
discharged  from  his  said  trust,  and  his  bond  be  delivered  up 
to  him  and  canceled. 


Form  No.  1330. 

Final  Judgment  in  Judgment  Creditor's  Action  Setting  Aside  and 
Declaring  Void  a  Fraudulent  Incumbrance. 

As  in  Form  No.  1329  to  [*],  and  thence  as  follows:  That  the 
judgment  of  this  court,  entered  on  confession,  in  the  clerk's 
office  of  the  county  of  ,  on  the  day  of 
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19 — ,  in  favor  of  the  defendant,  E.  F.,  against  the 


defendant,  C.  D.,  for  the  sum  of  dollars,  damages 

and  costs,  together  with  the  proceedings  thereunder,  including 
the  execution  issued  on  said  judgment,  the  sale  of  the  real 
and  personal  property  thereon,  and  the  sheriff's  certificate  of 
sale  of  the  real  estate  to  the  defendant,  E.  F.,  bearing  date  the 

day  of ,  19 — ,  be  and  the  same  are  set  aside 

and  vacated  and  declared  null  and  void  and  of  no  effect  what- 
ever, and  the  said  judgment  is  ordered  and  adjudged  to  be 
canceled  and  discharged  of  record  by  the  clerk  of  said  county 
of . 

And  it  is  further  adjudged,  that  the  plaintiff  in  this  ac- 
tion be  authorized  to  proceed  upon  his  execution  issued  on 
the  judgment  in  the  Supreme  Court,  wherein  he  is  plaintiff 

and  said  C.  D.,  defendant,  for dollars,  damages  and 

costs,  entered  in  the  office  of  the  clerk  of  the  county  of , 

and  a  transcript  thereof  filed  and  docketed  in  the  county  of 

,  or  issue  another  execution  thereon  if  it  be  necessary; 

and  that  said  defendant,  E.  F.,  turn  out  and  deliver  to  said 
sheriff,  upon  said  execution  so  issued,  or  hereafter  to  be  issued, 
said  personal  property,  to  wit  [describing  it],  to  be  sold  and 
applied  upon  the  same,  and  if  not  sufficient  to  satisfy  the  same, 
with  interest  thereon  and  sheriff's  fees  and  the  costs  of  this 

action,  herein  adjudged  at  the  sum  of dollars,  which 

the  said  defendant,  C.  D.,  is  hereby  adjudged  to  pay  to  the 
said  plaintiff,  that  said  sheriff  thereupon,  proceed  to  advertise 
and  sell  said  real  estate  for  the  payment  and  satisfaction  of  the 
same. 

And  it  is  further  adjudged,  that  if  said  property,  real  or 
personal,  be  not  sufficient  to  pay  said  judgment,  interest  and 
sheriff's  fees,  and  the  costs  of  this  action,  the  said  plaintiff 
have  further  execution  for  the  same  against  the  defendant, 
CD.  . 


Form  No.  1331. 

Final  Judgment  in  Action  by  Judgment  Creditor,  Setting  Aside 
Fraudulent  Conveyance. 

As  in  Form  No.  1329  to  [*],  and  thence  as  follows:  That  the 
deed  of  conveyance,  executed  by  the  defendant,  C.  D.,  to  the 
defendant,  E.  F.,  of  the  premises  mentioned  and  described  in 
the  complaint,  bearing  date  on  the day  of ■, 
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19  ,  be  and  the  same  is  hereby  declared  fraudulent  and  null 
and  void;  and  it  is  adjudged,  that  the  same  be  set  aside  and 
discharged  of  record,  and  that  the  said  defendants  execute, 
asknowledge  and  deliver  to  the  said  receiver  a  conveyance 
and  quitclaim  of  said  premises,  which  are  described  in  the 
^°"^P^^i.nt.in  this  action  as  follows  [insert  description]. 

And  It  IS  further  adjudged  and  ordered,  that  the  said  re- 
ceiver do  forthwith  thereafter  proceed  to  sell,  at  public  auction 
[specify  mode  of  sale,  advertising,  etc.],  the  said  property  so 
conveyed;  and  out  of  the  proceeds  thereof,  after  first  deducting 
the  expenses  of  said  sale,  and  his  lawful  charges  and  commis- 
sions, that  said  receiver  do  pay  to  the  plaintiff,  or  his  attorney, 
the  costs  of  this  action,  herein  adjusted  and  settled  at  the  sum 

°^~ dollars;  and  out  of  the  residue  thereof,  if  there  be 

sufficient  for  that  purpose,  that  he  pay  the  said  plaintiff's  debt 
and  judgment,  to  wit:  the  sum  of dollars,  with  in- 
terest  thereon   from   the   day   of  '- 19 

[directing  the  residue  either  to  be  paid  over  to  the  defendant,, 
and  the  receiver  discharged,  or  brought  into  court,  etc.]. 

Form  No.  1333. 

Final.  Judgment  in  Judgment  Creditor's  Action  Dismissing  Com- 
plaint, with  Costs  to  be  Set  Off. 

As  in  Form  No.  1317,  of  judgment  for  defendant,  adding 
as  follows:  And  that  the  said  costs  be  and  the  same  are  hereby 
set  off  against  so  much  of  the  plaintiff's  said  judgment  in  the 
[Supreme  Court]  against  the  defendant,  mentioned  in  the  com- 
plaint and  entered  in  the  office  of  the  clerk  of  the  county  of 

,  on  the day  of ,  19—,  for 

dollars  damages  and  costs. 


Form  No.  1333. 

Findings  of  Fact  and  Conclusions  of  Law  in  an  Action  of 
Interpleader.! 
This  action  having  been  upon  the  calendar  of  the  above 
term  for  trial,  and  having  been  regularly  moved  in  its  order 
for  trial  upon  the  pleadings  and  proofs  before  the  court  with- 
out a  jury,  and  I,  having  heard  the  proofs  and  allegations  of 
their  respective  counsel,  do  find  the  following  facts: 

1  From  Crane  v.  McDonald,  118  N.  Y.  648.     For  form  of  findings  by  ref- 
eree see  Form  No.  1152,  p.  1937. 
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1.  That  at  the  time  of  the  commencement  of  this  action 

the  plaintiff  held  in  his  hands dollars,  then  due  upon 

a  certain  contract  made  between  him  and  one  J.  L.  G. 

2.  That  the  defendant,  M.  McD.,  who  is  the  mother  of  said 

J.  L.  G.,  then  claimed  said dollars,  and  she  was  the 

assignee  of  the  contract  on  which  it  was  due,  and  she  had 

brought  an  action  in  the  Supreme  Court,  in county, 

against  the  plaintiff  to  recover  the  same  in  which  action  she 
demanded  judgment  therefor. 

3.  That  at  the  same  time  defendant,  G.  E.  G.,  as  adminis- 
trator, etc.,  of  M.  G.,  deceased,  claimed  the  same  sum  of 

money,  to  wit:  said dollars,  due  as  aforesaid  on  said 

contract,  on  the  groimd  that  he  had  an  attorney's  lien  thereon, 
and  he  in  fact  had  such  lien  thereon,  and  he  had  then  obtained 
an  attachment,  and  placed  the  attachment  in  the  sheriff's 

hands,  in county,  and  said  sheriff  had  forbidden  the 

plaintiff  to  pay  said  sum  or  any  part  thereof  to  said  M.  McD. 
or  any  person  but  him,  or  said  G.,  as  such  administrator  as 
aforesaid;  and  plaintiff  had  been  notified  of  said  G.'s  lien. 

4.  That  said  plaintiff  was  ready  and  willing  to  pay  such 
moneys  into  court  to  abide  the  event  of  any  action  between 
said  defendants,  and  was  willing  to  pay  it  to  either  of  the  de- 
fendants, upon  being  indemnified,  and  so  notified  both  of  the 
defendants,  but  both  refused  to  indemnify  him. 

5.  That  the  plaintiff  could  not  without  hazard  pay  said 
money  to  either  party. 

6.  That  the  plaintiff  was  not  and  is  not  in  collusion  with 
either  defendant,  but  in  good  faith  desires  that  they  settle  the 
matter  in  issue  between  themselves. 

7.  On  the day  of ,  19 — ,  on  the  order  of 

this  court,  the  plaintiff  paid  said dollars  into  court 

to  abide  the  decision  of  this  court  as  to  who  was  entitled 
thereto,  where  it  has  ever  since  remained. 

8.  This  court  at  the  same  time  granted  an  injunction  re- 
straining said  M.  McD.  from  prosecuting  her  said  action 
further  until  the  hearing  and  decision  of  this  action. 

I  find  as  conclusions  of  law: 

1.  That  this  is  a  proper  case  for  an  interpleader,  and  that 
the  plaintiff  is  entitled  to  the  judgment  demanded  in  the  com- 
plaint. 

2.  That  the  plaintiff  is  entitled  to  a  perpetual  injunction 
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restraining  said  M.  McD.  from  prosecuting  further  her  said 
action  against  this  plaintiff. 

3.  That  the  plaintiff  was  fully  justified  in  paying  the 

dollars  mentioned  in  the  complaint  into  court,  and  such  pay- 
ment is  ratified  and  confirmed. 

4.  The  plaintiff  is  entitled  to  his  costs  of  this  action  to  be 

taxed  by  the  clerk  of county,  and  to  be  paid  out  of 

the  fund  thus  paid  by  him  into  court  in  this  action  and  a  judg- 
ment directing  the  payment  thereof  out  of  said  fund. 

5.  Judgment  is  directed  in  accordance  with  the  foregoing. 


AkT.  III.    JUDGMENTS    IN    CERTAIN  ACTIONS  RELATING  TO  REAL 
PROPERTY. 

FORMS. 

NO.  PAGE. 

1334.  Judgment  for  treble  damages  in  action  of  waste 2100. 

1335.  Interlocutory  judgment  for  sale  in  action  for  dower 2100. 

.1336.     Consent  of  plaintiff  to  take  a  distinct  parcel  as  her  dower,  in 

lieu  of  a  gross  sum 2101. 

1337.  Report  of  sale  in  suit  for  dower 2101. 

1338.  Final  judgment  upon  report  of  sale  by  referee  or  sheriff  in 

action  for  dower 2101. 

1339.  Order  for  interlocutory  judgment  for  admeasurement  of  dower  2102. 

1340.  Interlocutory  judgment  for  admeasurement  of  dower 2103. 
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1346.  Order  on  report  of  referee  as  to  a  sum  to  be  paid  in  lieu  of 

dower , 2107. 

1347.  Final  judgment  for  amoimt  in  Ueu  of  dower,  etc 2107. 

1348.  Final  judgment  awarding  defendant 'possession,  in  action  to 

compel  determination  of  claim  to  real  property 2108. 

1349.  Final  judgment  for  the  plaintiff  in  action  for  determination 
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1351.  Judgment  in  action  for  redemption  of  mortgaged  premises.  .  2109. 
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1353.  Final  judgment  in  action  for  foreclosure  of  mortgage 2110. 

1354.  Judgment  for  deficiency  on  foreclosure 2113. 

1355.  Final  judgment  in  partition  suit,  on  confirmation  of  referee's 

report  of  sale 2114. 

1356.  Final  judgment  upon  report  of  commissioners  making  actual 

partition 2116. 

1357.  Order  modifying  interlocutory  judgment,  on  report  of  com- 

missioners, that  sale  is  necessary 2118. 

1358.  Interlocutory  judgment  in  partition  suit 2119. 

1359.  Interlocutory  judgment  where  partial  partition  is  adjudged. .  2122. 
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Form  ]Vo.  1334. 

Judgment  for  Treble  Damages  in  Action  of  Waste. 
(Code  Civ.  Pro.  §  1655). 

Judgment  of  the day  of ,  19 — . 

It  is  adjudged,  pursuant  to  the  verdict  [or  report,  decision, 

etc.]  rendered  herein  on  the day  of ,  19 — , 

that  the  said  plaintiff,  A.  B.,  recover  from  and  against  the 
said  defendant,  C.  D.,  treble  the  amount  of  the  damages 
found  by  said  verdict  [or  report,  etc.],  such  treble  amount 
being dollars,  together  with  the  sum  of dol- 
lars, for  his  costs  and  disbursements  herein,  in  all  amount- 
ing to dollars. 

[And  it  is  further  adjudged,  that  the  said  A.  B.  recover 
from  and  against  the  said  C.  D.  the  premises  described  as 
follows  (describe  property),  with  the  appurtenances,  and  that 
the  said  plaintiff  have  execution  therefor.] 


Form  No.  1335. 

Interlocutory  Judgment  for  Sale  in  Action  for  Dower. 
(Code  Civ.  Pro.  §§  1619,  1620.) 

The  consent  of  the  plaintiff,  duly  executed  and  acknowl- 
edged, having  been  filed,  by  which  she  consents  to  accept  a 
gross  sum  in  full  satisfaction  and  discharge  of  her  right  of 
dower  in  the  property  described  in  the  complaint  in  this  ac- 
tion, and,  on  the  application  of  the  plaintiff  [or  defendant], 
the  court  having  ascertained  [by  the  report  of  A.  F.,  duly 
appointed  referee  for  that  purpose],  that  a  distinct  parcel 
of  the  property,  described  in  the  complaint  in  this  action, 
cannot  be  admeasured  and  laid  off  to  the  plaintiff  as  tenant 
in  dower,  without  material  injury  to  the  interest  of  the  parties: 

It  is  hereby  ordered  and  directed,  that  the  said  property 

be  sold  by  the  sheriff  of county  [or  by  I.  F.,  as  referee] 

[here  insert  necessary  provisions  as  to  manner  of  sale  and  notice 
thereof,  and  the  distribution,  investment  and  care  of  the  pro- 
ceeds, which  are  the  same  as  in  case  of  sale  in  partition  (see 
Form.  No.  1355),  so  far  as  they  are  applicable,  then  add],  and 
that,  upon  the  confirmation  of  such  sale,  each  party  to  this 
action,  and  every  person  deriving  title  from,  through  or  under 
a  party,  after  the  filing  of  the  judgment  roll,  or  of  notice  of 
pendency  of  this  action,  as  prescribed  in  article  ninth  of  title 
one  of  chapter  fourteen  of  the  Code  of  Civil  Procedure,  be 
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barred  of  and  from  any  right,  title  or  interest  in  or  to  the  said 
property  sold. 


Form  No.  1336. 

Consent  of  Plaintiff  to  Take  a  Distinct  Parcel  as  her  Dower,  in 
Lieu  of  a  Gross  Sum. 
(Code  Civ.  Pro.  §  1620.) 
I,  C.  D.,  the  plaintiff  in  the  above-entitled  action,  do  hereby 
consent  to  take  a  distinct  parcel  out  of  the  [vacant  (or  unim- 
proved)] lots  described  in  the  complaint  in  this  action,  in  lieu 
of  a  gross  sum,  in  full  satisfaction  and  discharge  of  my  right 
of  dower  in  the  said  real  property. 
[Certificate  of  acknowledgment,  or  proof.] 


Form  No.  1337. 

Report  of  Sale  in  Suit  for  Dower. 
(Code  Civ.  Pro.  §  1623.) 

As  in  Form  No.  1172  to  [*],  and  thence  as  follows:  And  I 
further  report  that  I  have  received  from  said  purchaser  the 
amoimt  required  to  be  paid  by  him  in  cash,  according  to  the 
terms  upon  which  said  sale  was  made,  to  wit:  the  sum  of 

dollars,  and  the  securities  which  were  to  be  given 

by  said  purchaser,  pursuant  to  said  terms  of  sale,  to  wit :  [de- 
scribe the  securities  received]. 

And  that  I  have  deducted  from  said  cash  proceeds  of  such 

sale,  and  retained  in  my  hands,  the  sum  of dollars, 

being  the  amount  of  any  fees  and  expenses  of  such  sale,  of 
which  the  items  are  as  follows  [state  the  items]. 

And  that  I  have  paid  out  of  the  said  proceeds,  pursuant 
to  the  said  interlocutory  judgment,  the  following  sums  [here 
state  payments  made]. 

And  that  the  net  amount  of  the  said  cash  proceeds  of  sale,  af- 
ter deducting  the  said  payments,  is  the  sum  of dollars. 

And  I  further  report  that  I  have  taken  receipts  for  the 
amounts  so  paid,  which  are  annexed  to  this  my  report. 

All  of  which  is  respectfully  submitted. 

Form  No.  1338. 

Final  Judgment  Upon  Report  of  Sale  by  Referee  or  Sheriff  in  Ac- 
tion for  Dower. 
(Code  Civ.  Pro.  §  1624.) 

This  cause  having  come  on  to  be  heard  upon  the  report  of 
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sale  of  M.  R.,  sheriff  [or  referee],  appointed  by  the  interlocutory 
judgment  theretofore  entered  herein,  to  make  the  sale  of  the 
premises  directed  by  said  judgment  to  be  sold,  which  report 

is  dated  on  the  day  of  ,   19—,  and  due 

notice  having  been  served  upon  the  attorney  for  the  defendant 
of  motion  at  this  term  for  confirmation  of  the  said  report  and 
for  final  judgment  thereupon: 

Now,  on  motion  of  M.  W.,  counsel  for  the  plaintiff,  after 
hearing  P.  F.  for  the  defendant  [or  no  one  appearing  to  op- 
pose]: 

It  is  hereby  ordered  and  adjudged,  that  the  said  report 
and  the  sale  therein  mentioned  be  and  the  same  are  hereby, 
in  all  respects,  confirmed. 

And  the  court  having  ascertained  by  the  report  of  E.  F., 
to  whom  it  was  referred  to  report  as  to  the  rights  and  inter- 
ests of  each  of  the  parties  in  and  to  the  proceeds  of  such  sale, 
and  also  what  gross  sum  of  money  is  equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated  upon 
the  principles  applicable  to  life  annuities,   that  the  sum  of 

'dollars  is  equal  to  the  value  of  said  dower,  and  that 

the  defendant,  C.  M.,  is  entitled  to  the  one part  of 

remainder  of  said  proceeds,  and  the  defendant,  P.  R.,  is  en- 
titled to  the  other  one part  of  the  said  remainder. 

It  is  further  ordered  and  adjudged,  that  the  gross  sum,  so 
ascertained,  be  paid  to  the  plaintiff  in  full  satisfaction  of  her 
said  right  of  dower,  and  that  the  remainder  of  the  proceeds 
be  distributed  among  the  said  persons  entitled  thereto,  accord- 
ing to  their  said  respective  interests  therein. 


Form  No.  1339. 

Order  for  Interlocutory  Judgment  for  Admeasurement  of  Dower. 
(Code  Civ.  Pro.  §  1607. ) 

The  defendant  having  made  default  in  appearing  [or  in 
pleading  (or  the  right  of  the  plaintiff  to  dower  not  being  dis- 
puted by  the  answer)]: 

It  is  herebJ^  ordered,  [*]  that  the  plaintiff's  dower  in  the 
real  property  described  as  follows,  to  wit  [insert  here  particular 
description  of  property],  be  admeasured  by  I.  F.,  who  is  hereby 
designated  as  referee  for  that  purpose  [or  by  J.  K.,  L.  M.  and 
M.  N.,  three  reputable  and  disinterested  freeholders,  who  are 
hereby  designated  as  commissioners  for  that  pm-pose].  [f] 
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[And  it  is  further  ordered,  that  it  be  referred  to  H.  P.  to 
ascertain  the  amount  of  damages  to  which  the  plaintiff  is 
entitled  by  reason  of  the  withholding  of  her  dower,  and  that 
he  make  his  report  thereupon  to  this  court.] 


Form  No.  1340. 

Interlocutory  Judgment  for  Admeasurement  of  Dower. 

(Code  Civ.  Pro.  §1607.) 

Interlocutory  judgment  of  the  day  of  , 

19—. 

It  is  adjudged,  pursuant  to  the  order  of  this  court  made 
and  entered  [or  pursuant  to  the  verdict  {or  report,  or  decision) 

rendered  herein],   on   the   day   of ■   19 — , 

[thence  proceed  as  in  Form  No.  1339,  from  (*)  to  (f)]. 


Form  No.  1341. 

Oath  of  Commissioners  or  Referee. 

(Code  Civ.  Pro.  §  1608.) 

I  [or  we],  do  [severally]  swear,  that  I  [or  we]  will  faithfully, 
honestly  and  impartially  execute   the   trust  reposed   in  me 

[or  in  us]  by  the  judgment  entered  herein,  on  the 

(ja,y  of ,  19 — ,  as  referee  [or  as  commissioners]  ap- 
pointed to  admeasure  the  dower  of  the  plaintiff  in  the  prop- 
erty described  in  said  judgment. 

Form  No.  1343. 

Report  of  Referee  or  Commissioners  Appointed  to  Admeasure 

Dower. 

(Code  Civ.  Pro.  §1610.) 

To  the Court: 

I  [or  we],  the  subscriber  [or  subscribers],  referee  [or  com- 
missioners], appointed  by  an  interlocutory  judgment  of  this 

court,  made  and  entered  herein  on  the day  of , 

19_^  to  admeasure  the  dower  of  A.  B.,  widow  of  C.  D.,  de- 
ceased, in  the  property  hereinafter  described  [of  which  the 

said  C.  D.  died  seized],  situated  in  the  county  of  , 

do  respectfully  report,  that  I  [or  we],  first  having  been  duly 
sworn  as  required  by  law,  faithfully,  honestly  and  impartially 
to  execute  the  trust  reposed  in  me  [or  in  us]  as  aforesaid,  did, 

0^  the  day  of  ,  19—,  attend  [or  meet]  at 

[on  the  premises  hereinafter  described],  to  execute 
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the  trust  reposed  in  me  [or  in  us]  as  aforesaid,  and  ^  well  th( 
said  A.  B.  as  the  said  E.  F.  and  G.  H.,  in  their  proper  person 
[or  by  their  attorneys]  appeared  at  the  time  and  place  as  afore 
said  [or  if  they  did  not  appear,  state  that  they  had  been  duly  noti 
fled  to  appear  at  the  time  and  place  aforesaid],  whereupon  we 
the  said  commissioners,  caused  a  survey  of  the  said  lands  anc 
premises,  set  forth  in  the  said  judgment,  and  herein  mor( 
particularly  described,  to  be  made,  in  the  presence  of  the  saic 
parties ;  that  is  to  say  [here  describe  the  premises  agreeably  to  tht 
survey],  a  map  of  which  survey  is  hereto  annexed;  and  I  [or  we 
do  further  report,  [*]  that  I  [or  we]  have  admeasured  and  laid  ofi 
to  the  said  A.  B.,  for  her  dower,  the  one-third  part  of  the  saic 
premises,  as  follows  [here  describe  the  part  set  off  to  the  widow 
particularly  designating  it  by  posts,  stones  or  other  permanen. 
monuments]. 

[Or  as  above  to  (*),  and  thence  as  follows:  That  it  is  not  prac- 
ticable (or  that  in  my,  or  our  opinion,  it  is  not  for  the  best  in- 
terests of  all  the  parties  concerned)  to  admeasure,  and  lay  ofi 
to  the  plaintiff,  a  distinct  parcel  of  the  said  property,  and  the 
following  are  the  reasons  for  such  opinion,  to  wit  (here  state 
fully  the  reasons,  and  all  the  facts  relating  thereto)]. 

I  [or  we]  do  further  report,  that  the  following  are  the  items 
of  my  [or  our]  charges  attending  the  said  .admeasurement, 
including  our  fees  as  commissioners  [or  my  fees  as  referee]: 
Five  days'   service  [of  each   commissioner]   at  five 

dollars  per  day  [for  each],     -    -         -    -  $75  00 

Cash,  paid  P.  W.  for  five  days'  services  as  surveyor, 

at  five  dollars  per  day,  -  -    -         -      25  00 

Cash  paid  for  two  assistants  to  said  P.  W.,  at  two 

dollars  per  day  for  each,     -         -         -----      20  00 


$120  00 
[Certificate  of  acknowledgment  or  proof.] 


Form  No.  1343. 

Order  for  Final  Judgment  of  Admeasurement. 

(Code  Civ.  Pro.  §  1613.) 

On  reading  and  filing  the  report  of  J.  K.,  L.  M.  and  M.  N., 
commissioners  [or  of  I.  F.,  referee]  appointed  pursuant  to 
the  interlocutory  judgment  made  and  entered  herein  on  the 
day  of ,  19 — ,  to  admeasure  the  dower  of 
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the  plaintiff,  C.  D.,  in  the  property  situated  in  the  county 

of  ,  described  in  said  judgment,  which  report  bears 

date  on  the  day  of  ,  19 — ,  and  by  which 

report  it  appears,  among  other  things,  that  the  said  commis- 
sioners [or  referee]  have  [or  has]  caused  a  survey  to  be  made 
of  the  lands  and  premises  in  the  said  judgment  particularly 
described,  and  caused  a  map  thereof  to  be  made,  and  that 
they  have  admeasured  and  laid  off  to  the  said  A.  B.,  for  her 
dower,  the  one-third  part  of  the  said  lands  and  premises, 
which  said  one-third  part  is  hereinafter  described,  and  due 
notice  of  this  motion  having  been  given  to  defendant's  at- 
torney, and  on  reading  [name  opposing  papers]: 

Now,  on  motion  of  A.  F.  for  the  plaintiff,  after  hearing  P.  R. 
for  the  defendant: 

It  is  hereby  ordered,  that  the  said  report  and  admeasure- 
ment be  confirmed. 

And  it  is  further  ordered,  that  the  said  C.  D.  [*]  be  and 
she  is  hereby  awarded,  during  her  natural  life,  the  possession 
of  the  premises  described  as  follows,  to  wit  [here  insert  de- 
scription], subject  to  the  payment  of  all  taxes,  assessments 
and  other  charges  accruing  thereon  after  she  takes  posses- 
sion thereof,  and  that  the  plaintiff  recover  from  and  against 
the  defendant  the  amount  of  damages  to  which  she  is  enti- 
tled for  the  withholding  of  her  dower  by  the  defendant,  and 
that  H.  F.  be  and  he  is  hereby  appointed  referee  to  ascertain 
the  amount  of  such  damages  [and  that  the  said  referee  make 
his  report  to  this  court  thereupon  for  its  further  action],  and 
that  plaintiff  recover  also  from  and  against  the  defendant  her 
costs  of  this  action. 


Form  No.  1344. 

Final  Judgment  of  Admeasurement, 

(Code  Civ.  Pro.  §1613.) 

Judgment  of  the day  of ,  19—. 

An  order  of  this  court  having  been  made  and  entered  herein, 

on  the day  of ,  19—  confirming  the  report 

of  the  commissioners  [or  referee]  herein,  dated ,  19—, 

and  awarding  to  the  defendant,  C.  D.,  during  her  natural  life, 
the  possession  of  the  premises  described  as  follows,  to  wit 
[insert  description],  subject  to  the  payment  of  all  taxes,  assess- 
ments and  other  charges  accruing  thereon  after  she  takes 
Vol.  11—78 
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possession  thereof,  and  the  report  of  H.  F.,  appointed  referee 
by  said  order,  having  been  made  and  filed,  by  which  he  awards 

to  the  said  defendant  the  sum  of  dollars,  as  the 

amount  of  her  damages  for  the  withholding  of  her  dower  by 
the  defendant  [and  an  order  having  been  duly  entered  con- 
firming said  report  and  directing  the  payment  of  said  amount 
by  the  defendant]: 

It  is  hereby  adjudged,  that  the  plaintiff  is  hereby  awarded, 
during  her  natural  life,  the  possession  of  the  above-described 
premises,  subject  as  hereinbefore  stated,  and  that  the  plain- 
tiff, C.  D.,  recover  from  and  against  the  defendant, , 

the  said  sum  of  dollars  damages,  and  the  further 

sum  of  dollars  for  her  costs  of  this  action,  in  all 

amoimting  to  the  sum  of dollars. 


Form  No.  1345. 

Order  of  Reference  Upon  Report  that  Admeasurement  is  not 

Practicable. 

(Code  Civ.  Pro.  §1613.) 

On  reading  and  filing  the  report  of ,  referee  [or  of 

,  commissioners],  appointed  to  admeasure  the  dower 

of  the  plaintiff  in  the  property  described  in  the  complaint, 
by  the  interlocutory  judgment,  made  and  entered  herein  on 
the  day  of  ,  19 — ,  by  which  report  it  ap- 
pears that  it  is  not  practicable  [or  that  in  the  opinion  of  the 
said  commissioners  {or  referee)  it  is  not  for  the  best  interests 
of  all  the  parties  concerned]  to  admeasure  and  lay  off  a  dis- 
tinct parcel  of  said  property;  and  due  notice  of  this  motion 
having  been  given  to  defendant's  attorney,  and  on  reading 
[name  any  opposing  papers]: 

Now,'  on  motion  of  ,  for  the  plaintiff,  and  after 

hearing ,  for  the  defendant  [or  no  one  opposing]: 

It  is  hereby  ordered  and  directed,  that  it  be  referred  to 
J.  M.,  as  referee,  to  ascertain  a  sum  equal  to  the  one-third 
of  the  rental  value  of  the  said  property  to  be  paid  to  the  plain- 
tiff annually  [or  name  other  time]  during  her  natural  life,  for 
her  dower,  in  the  said  property,  and  to  ascertain  the  amount 
of  plaintiff's  damages  by  reason  of  the  withholding  of  her 
dower  by  the  defendant,  that,  upon  the  coming  in  of  the  report 
of  said  referee,  the  court  may  make  such  further  order  as  may 
be  necessary. 
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Form  No.  1346. 

Order  on  Report  of  Referee  as  to  a  Sum  to  be  Paid  in  Lieu  of 

Dower. 

(Code  Civ.  Pro.  §  1613.) 

On  reading  and  filing  the  report  of  J.  M.,  referee,  appointed 

by  order  of  this  court,  dated  on  the day  of , 

19 — ,  and  due  notice  of  this  motion  having  been  given  to  de- 
fendant's'attorney,  and  on  reading  [name  opposing  papers]: 

Now,  on  motion  of ,  for  the  plaintiff,  after  hearing 

,  for  the  defendant  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,   that  the  sum  of  dollars, 

being  the  amount  ascertained  by  the  said  report,  equal  to 
the  one-third  part  of  the  rental  value  of  the  property  de- 
scribed in  the  complaint  in  this  action,  be  paid  to  the  plain- 
tiff annually  [or  name  other  time  or  times  of  payment]  during 
her  natural  life,  for  her  dower  in  the  said  property,  and  that 
the  said  sums  so  to  be  paid  be  and  remain  a  charge  upon  the 
said  property  during  her  natural  life,  and  that  the  plaintiff 
recover  in  this  action,  from  defendant,  the  amoimt  of  her 
damages  for  the  withholding  of  her  dower,  as  found  by  said 

referee,  to  wit:  the  sum  of dollars,  and  her  costs  of 

this  action,  and  that  plaintiff  have  judgment  accordingly. 


Form  No.  1341'. 

Final  Judgment  for  Amount  in  Lieu  of  Dower,  etc. 

(Code  Civ.  Pro.  §  1613.) 

Judgment  of  the day  of ,  19—. 

It  is  adjudged,  pursuant  to  the  order  of  the  court,  made 

and  entered  herein  on  the  day  of  ,  19 — , 

that  the  sum  of dollars,  being  an  amount  equal  to 

one-third  part  of  the  rental  value  of  the  property  described 
in  the  complaint  in  this  action,  be  paid  to  the  plaintiff  [an- 
nually] during  her  natural  life  for  her  dower  in  the  said  prop- 
erty, and  that  the  said  sums  so  to  be  paid  be  and  remain  a 
charge  upon  the  said  property  during  his  natural  life,  and 
that  the  plaintiff  also  recover  from  defendant  the  amount  of 
her  damages  for  the  withholding  of  her  dower,  to  wit:  the  sum 

of  dollars,  together  with  dollars  costs  of 

this  action. 
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Form  No.   1348. 

Final  Judgment  Awarding  Defendant  Possession,  in  Action  to 
Compel  Determination  of  Claim  to  Real  Property. 

(Code  Civ.  Pro.  §§  164.3,  1644.) 

Judgment  of  the '■ day  of ,  19 — - 

It  is  adjudged,  pursuant  to  the  verdict  [or  report  or  de- 
cision], rendered  in  the  above-entitled  action,  that  the  de- 
fendant, C.  D.,  is  entitled  to  the  immediate  possession  of  the 
property  mentioned  and  described  in  the  complaint,  to  wit 
[describe  property],  and  he  is  hereby  awarded  possession  thereof. 
And  it  is  further  adjudged,  pursuant  to  said  verdict,  etc., 
that  said  defendant  recover  from  the  plaintiff,  A.  B.,  the  sum 

of dollars,  damages  for  the  withholding  of  the  said 

property,  and  for  the  costs  of  this  action,  to  wit:  the  sum  of 

dollars,  in  all  amounting  to  the  sum  of. 

dollars  [and  that  the  plaintiff,  and  every  person  claiming  imder 
him,  by  title,  accruing  after  the  filing  of  the  judgment  roll, 
or  of  the  notice  of  pendency  of  this  action,  as  prescribed  in 
article  ninth  of  title  first  of  chapter  fourteenth  of  the  Code  of 
Civil  Procedure,  be  forever  barred  from  all  claim  to  any  estate 

of  inheritance,  or  for  life,  or  for  the  term  of years  in 

the  said  property.] 


Form  No.  1349. 

Final  Judgment  for  the  Plaintiff  in  Action  for  Determination  of 

Claim  to  Real  Property. 

(Code  Civ.  Pro.  §  1645.) 

Judgment  of  the day  of ,  19 — . 

It  is  adjudged,  pursuant  to  the  verdict  [or  report,  or  decision] 
rendered  herein  [or  the  defendant  having  made  default  in  ap- 
pearing {or  pleading)  it  is  adjudged],  that  the  defendant,  and 
every  person  claiming  under  him,  by  title  accruing  after  the 
filing  of  the  judgment  roll  in  this  action,  or  of  the  notice  of 
the  pendency  of  this  action,  as  prescribed  in  article  ninth  of 
title  one  of  chapter  fourteenth  of  the  Code  of  Civil  Procedure, 
be  forever  barred  from  all  claim  to  any  estate  of  inheritance, 

or  for  life,  or  for  a  term  of years,  or  other  term  of 

years  not  less  than  ten,  in  the  property  described  as  follows 
[describe  property]  [and  it  is  further  adjudged,  that  the  plaintiff 

recover  from  and  against  the  defendant  the  sum  of 

dollars  costs  and  disbursements  in  this  action]. 
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Form  No.  1350. 

Judgment  Pursuant  to  Referee's  Report. 
( Code  Civ.  Pro.  §  2718,  as  amended  by  Ch.  686  of  Laws  of  1893. ) 

Judgment  of  the day  of ,  19 — . 

It  is  adjudged,  pursuant  to  the  report  of  E.  F.,  etc.,  ref- 
eree [or  referees]  duly  appointed  in  the  above-entitled  action, 

dated  the day  of ,  19 — ,  on  motion  of  F.  G., 

attorney  for  the  plaintiff  in  the  above-entitled  action,  that 
A.  B.,  the  said  plaintiff,  recover  from  and  against  the  defend- 
ant, C.  D.,  as  executor  of  the  will  of  [or  as  administrator  of, 

etc.,  of]  E.  F.,  deceased,  the  smu  of  dollars  and 

cents,  together  with dollars  and 

cents,  costs  and  disbursements  of  this  action,  amounting  in  all 

to  the  sum  of doUars  and cents  [or,  that 

said  C.  D.,  as  executor,  etc.,  of,  etc.,  recover  from  and  against " 

the  plaintiff  A.  B.,  the  sum  of dollars  and 

cents,  the  said  defendant's  costs  and  disbursements  of  this 
action]. 

Form  No.  1351. 

Judgment  in  Action  for  Redemption  of  Mortgaged  Premises. 

After  proper  recitals,  add:  Therefore  it  is  adjudged,   that 

the  plaintiff  pay  to  the  defendant  the  sum  of dollars, 

the  amount  which  is  so  found  and  reported  due  to  him  for 

principal  and  interest  as  aforesaid  [with dollars  for 

the  value  of  his  said  improvements],  and  with dol- 
lars costs,  hereby  adjudged  to  the  defendant  within  six  months 
after  the  entry  of  this  judgment,  and  service  of  notice  thereof 
[with  interest  thereon  from  the  date  of  the  above-mentioned 

report  until  the  time  of  such  payment],  at [specifying 

place  and  hours  for  paying],  and  that  the  said  defendant  do 
re-surrender  the  said  mortgaged  premises  unto  the  said  plain- 
tiff, or  imto  such  person  or  persons  as  he  shall  direct,  free  and 
clear  of  all  incumbrances,  done  or  suffered  by  him,  or  ariy 
person  claiming  by,  from  or  under  him,  and  deliver  to  the  said 
plaintiff,  on  oath,  under  the  direction  of  the  court,  if  the  parties 
cannot  agree  in  respect  thereto,  all  deeds  and  writings  in  his 
custody  or  power,  relating  to  the  said  mortgaged  premises; 
but  in  default  of  the  said  plaintiff's  paying  unto  the  said  de- 
fendant what  is  so  reported  to  be  due  to  him  for  principal, 
interest  [improvements]  and  costs,  as  aforesaid,  it  is  ordered 
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that  this  action  do,  from  henceforth,  stand  dismissed  out  of 
this  court  with  costs. 


Form  No.  1353. 

Judgment  of  Strict  Foreclosure. 

After  recitals  as  in  Form  No.  1353,  add: 

It  is  adjudged,  that  upon  the  defendants  paying  unto  the 
said  plaintiff  the  amount  which  is  so  found  and  reported  due 

to  him,  for  principal  and  interest  as  aforesaid,  with ■ 

dollars  costs,  hereby  adjudged  to  the  plaintiff,  within  [six] 
months  after  the  entry  of  this  judgment  and  service  of  notice 
thereof  [with  interest  thereon  from  the  date  of  the  above- 
mentioned  report  until  the  time  of  such  payment],  at  [specify- 
ing place  and  hours  for  paying]. 

That  the  said  plaintiff  do  reconvey  the  mortgaged  premises 
to  the  said  defendant,  C.  D.,  by  a  suitable  and  proper  instru- 
ment of  conveyance,  to  be  approved  of  by  the  court  in  case 
the  parties  cannot  agree  upon  the  form  thereof,  free  and 
clear  of  all  incumbrances,  done  or  suffered  by  him,  or  by 
any  person  claiming  by,  from  or  under  him  [and  with  the 
usual  covenants  against  his  or  their  acts],  and  that  he  de- 
liver up  all  deeds  and  writings  in  his  custody  or  power  relat- 
ing thereto  upon  oath  to  the  said  defendant,  C.  D.,  or  to 
whomsoever  he  shall  appoint;  and,  fxu-ther,  that  the  said 
plaintiff  cancel  and  discharge  such  mortgage  of  record.  But 
in  default  of  the  said  defendants  paying  unto  the  plaintiff 
such  principal,  interest  and  costs  as  aforesaid  by  the  time 
limited  for  that  purpose,  then  it  is  adjudged  that  the  said 
defendant,  C.  D.,  and  all  persons  claiming  by,  from  or  under 
him,  do  stand  absolutely  debarred  and  foreclosed  of  and  from 
all  equity  of  redemption  of,  in  and  to  the  said  mortgaged 
premises. 

The  following  is  a  description  and  the  particular  bound- 
aries of  the  premises  hereinbefore  mentioned  [insert  description]. 


Form  No.  1353. 

Final  Judgment  in  Action  for  Foreclosure  of  Mortgage. 

(Code  Civ.  Pro.  §§  1626,  1627.) 

The  summons  in  this  action  having  been  served  on  the 
defendants  [recite  manner  of  service]: 
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Now,  on  reading  and  filing  the  affidavit  of  M.  N.,  attorney 
for  the  plaintiff,  proving  that  no  answer  has  been  put  in  by 
any  of  the  defendants  within  the  time  allowed  for  that  pur- 
pose, denying  the  material  facts  of  the  complaint,  and  due 
notice  having  been  given  of  this  motion  to  such  of  the  defend- 
ants as  have  appeared  in  this  action;  and  it  appearing  that 
the  complaint  in  this  action,  and  due  notice  of  the  pendency 
of  said  action,  were  duly  filed  in  the  office  of  the  clerk  of  the 

county  of ,  on  the day  of ,  19 — , 

and  an  order  of  reference  having  been  made  to  compute  the 
amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  set 
forth  in  the  complaint  [and  to  such  of  the  defendants  as  are 
prior  incumbrancers  of  the  mortgaged  premises]  [and  to  ex- 
amine and  report  whether  the  mortgaged  premises  can  be  sold 
in  parcels]  [and  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  take  the  examination  of  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have 
been  made],  and  on  reading  and  filing  the  report  of  the  referee 
named  in  the  said  order  of  reference,  by  which  report,  bearing 

date  the day  of ,  19 — ,  it  appears  that  there 

was  due  on  said  bond  and  mortgage,  at  the  date  of  said  report, 

the  sum  of dollars,  and  that  [here  recite  other  part  of 

report  as  may  be  necessary]: 

Now,  on  motion  of  M.  N.,  attorney  for  the  plaintiff,  no  one 
appearing  for  the  defendants  [or  after  hearing,  etc.]: 

It  is  adjudged,  that  [t]  the  mortgaged  premises  described 
in  the  complaint  in  this  action,  as  hereinafter  set  forth,  or 
such  part  thereof  as  is  sufficient  to  satisfy  the  mortgage  debt, 
the  expenses  of  sale  and  the  costs  of  this  action,  as  provided 
by  §§  1626  and  1676  of  the  Code  of  Civil  Procedure,  and  which 
may  be  sold  separately  without  material  injury  to  the  parties 
interested  [ft],  be  sold  at  public  auction  in  the  county  of 

— ,  by  or  under  the  direction  of  J.  K.,  referee  [or  by  the 

sheriff  of coxmty];  [*]  that  the  said  referee  [or  sheriff] 

give  public  notice  of  the  time  and  place  of  such  sale  according 
to  law,  and  the  practice  of  this  court;  that  the  plaintiff,  or  any 
other  party,  may  become  a  purchaser  on  such  sale;  that  the 
said  referee  [or  sheriff]  execute  to  the  purchaser  or  purchasers 
a  deed  or  deeds  of  the  premises  sold;  that  out  of  moneys  arising 
from  such  sale,  after  deducting  the  amount  of  his  fees  and 
expenses  on  such  sale,  including  therein  all  taxes,  assessments 
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and  water  rates  which  are  liens  upon  the  property  sold,  and 
the  amount  necessary  to  redeem  the  property  sold  from  any 
sales  for  unpaid  taxes,  assessments  or  water  rates  which  have 
not  apparently  become  absolute,  as  provided  by  §§  1626  and 
1676  of  the  Code  of  Civil  Procedure,  the  said  referee  [or  sheriff] 
pay  to  the  plaintiff,  or  his  attorney,  the  sum  of dol- 
lars and cents,  adjudged  to  the  plaintiff  for  costs  and 

charges  in  this  action,  with  interest  from  the  date  hereof,  and 
also  the  amount  so  reported  due  as  aforesaid,  together  with  the 
legal  interest  thereon  from  the  date  of  the  said  report,  or  so 
much  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same,  take  a  receipt  therefor  and  file  it  with  his 
report  of  sale;  that  he  pay  over  the  surplus  moneys  arising 
from  the  said  sale,  if  any  there  should  be,  to  the  treasurer  of 

the  county  of [or  to  the  chamberlain  of  the  city  of 

New  York],  within  five  days  after  the  same  be  received  and 
ascertainable,  subject  to  the  further  order  of  the  court;  that 
he  make  a  report  of  such  sale,  and  file  it  with  the  clerk  of  this 
court,  with  all  convenient  speed;  that  if  the  proceeds  of  such 
sale  be  insufficient  to  pay  the  amount  so  reported  due  the 
plaintiff,  with  the  interest  and  costs  as  aforesaid,  the  said 
referee  [or  sheriff]  specify  the  amount  of  such  deficiency  in  his 
report  of  sale,  and  that  the  defendant,  C.  F.,  pay  to  the  plain- 
tiff the  residue  of  the  debt  remaining  unsatisfied  after  a  sale 
of  the  mortgaged  property  and  the  application  of  the  proceeds, 
pursuant  to  the  directions  contained  herein,  and  that  the 
plaintiff  have  execution  therefor,  and  that  the  purchaser  or 
purchasers  at  such  sale  be  let  into  possession  on  production 
of  the  referee's  [or  sheriff's]  deed. 

And  it  is  further  adjudged,  that  the  defendants,  and  all 
persons  claiming  under  them,  or  any  or  either  of  them,  after 
the  filing  of  such  notice  of  pendency  of  this  action,  be  forever 
barred  and  foreclosed  of  all  right,  title,  interest  and  equity  of 
redemption  in  the  said  mortgaged  premises  so  sold,  or  any 
part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises 
hereinbefore  mentioned,  to  wit  [insert  description  from  com- 
plaint]. 

[If  the  mortgage  debt  is  not  all  due  and  the  mortgaged  property 
is  so  circumstanced  that  it  can  be  sold  in  parcels  without  injury 
to  the  interests  of  the  parties  omit  the  part  of  above  from  (t)  to  (ft), 
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and  substitute  therefor  as  follows:  That  so  much  of  said  mort- 
gaged property,  and  no  more  than  shall  be  sufficient  to  satisfy 
the  sum  now  due  upon  the  said  (bond  and)  mortgage,  with 
the  costs  of  this  action  and  the  expenses  of  the  sale,  be  sold  at 
public  auction  in  the  county  of ,  by  or  under  the  di- 
rection of  J.  K.,  referee  {or  by  the  sheriff  of county), 

and  that  upon  a  subsequent  default  in  the  payment  of  principal 
or  interest  the  plaintiff  may  apply  for  an  order  directing  the 
sale  of  the  residue,  or  of  so  much  thereof  as  is  necessary  to 
satisfy  the  amount  th^n  due,  with  the  costs  of  the  application 
and  the  expenses  of  the  sale.  Then  proceed  as  in  above  form 
from  (*)  to  end  thereof.] 

[If  the  debt  is  not  du£  and  the  mortgaged  property  is  so  cir- 
cumstanced that  a  sale  of  the  whole  will  be  most  beneficial  to  the 
parties  omit  the  part  of  above  from  (t)  to  (ft),  and  substitute 
therefor  as  follows:  That  the  whole  property  described  by  said 
mortgage  be  sold  at,  etc.,  by,  etc.;  that  the  proceeds  of  the  sale, 
after  deducting  the  costs  of  this  action  and  the  expenses  of  the 
sale,  be  applied  to  the  satisfaction  of  the  whole  sum  secured 
(here  insert  directions  for  such  rebate  of  the  interest  as  the  court 
may  direct)  {or  be  first  apphed  to  the  payment  of  the  svmi  due 
upon  said  mortgage  debt,  and  that  the  balance,  or  so  much 
thereof  as  is  necessary,  be  invested,  at  interest,  for  the  benefit 
of  the  plaintiff,  to  be  paid  to  him,  from  time  to  time,  as  any 
part  of  the  principal  and  interest  become  due)  then  proceed  as 
in  above  form  from  (*)  to  end  thereof.] 


Form  No.  1354.  « 

Judgment  for  Deficiency  on  Foreclosure. 
(Code  Civ.  Pro.  §  1627.) 

The  report  of  J.  R.,  sheriff  of county  [or  referee], 

appointed  to  sell  the  premises  mentioned  in  the  judgment  in 

the  above-entitled  action,  having  been  filed  on  the  

(Jay  of  — '■ ,  19 — ,  whereby  it  appears  that  the  proceeds 

of  the  said  sale  were  insufficient  to  pay  the  amounts  directed 
to  be  paid  in  and  by  said  judgment,  and  that  there  is  due 

from  the  defendant, ,  to  the  plaintiff  for 

such  deficiency  the  sum  of  — ■. dollars  and  

cents,  with  interest  from  the day  of ,  19 — , 

and  the  said  report  of  sale  having  been  duly  confirmed  by  an 
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order  of  this  court,  entered  on  the day  of , 

19—: 

Now,  on  motion  of  F.  M.,  attorney  for  plaintiff,  it  is  ad- 
judged that  the  plaintiff  recover  against  the  said  defendant, 

,  the  said  sum  of dollars  and cents, 

with  interest  from  the day  of ,  19 — ,  amount- 
ing in  all  to dollars  and cents.- 


Form  No.  1355. 

Final  Judgment  in  Partition  Suit,  on  Confirmation  of  Referee's 

Report  of  Sale. 
(Code  Civ.  Pro.  §1577.) 

This  cause  coming  on  for  a  final  hearing  upon  the  report 
of  the  referee  appointed  to  make  sale  of  the  property  sought . 
to  be  partitioned  in  this  action,  which  report  bears  date  on 

the  day  of  ,  19 — ,  and  due  notice  having 

been  given  to  the  attorneys  for  the  parties  defendant,  who 
have  appeared  therein,  and  to  the  [attorney  for  the]  guardian 
ad  litem  of  the  infant  defendants,  of  this  application  for  the 
confirmation  of  said  report  and  for  final  judgment  thereupon; 
and  on  motion  of  I.  J.,  for  the  plaintiff,  after  hearing  J.  M., 
for  the  defendant,  E.  G.  [or  no  one  appearing  for  the  defend- 
ants]: 

It  is  ordered  and  adjudged,  that  said  report,  and  the  sale 
therein  mentioned,  be  and  the  same  are  hereby  in  all  things 
confirmed,  and  that  said  referee  execute  to  the  purchaser, 
upon  said  sale,  a  conveyance  of  the  property  sold,  upon  his 
complying,  in  all  respects,  with  the  terms  upon  which  the 
said  sale  was'  made,  as  stated  in  the  said  referee's  report; 
and  that  the  said  referee  first  deduct  from  the  proceeds  of 
said  sale  the  fees  and  disbursements  to  which  he  is  entitled 
on  such  sale,  and  that  the  said  referee  pay  all  taxes,  asses- 
ments  and  water  rates,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  im- 
paid  taxes,  assessments  or  water  rates  which  have  not  ap- 
parently become  absolute,  and  that  the  costs  and  expenses 
of  the  proceedings  in  this  suit,  which  are  adjusted  accord- 
ing to  law  at  the  sum  of dollars,  be  deducted  from 

the  proceeds  of  such  sale,  and  that  the  said  referee  pay  the 
same  to  the  plaintiff's  attorney. 

And  it  is  further  ordered  and  adjudged,  that  the  said  referee 
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pay  to  the  [attorney  for  the]  guardian  ad  litem  of  the  infant 

defendants,  out  of  the  proceeds  of  such  sale,  the  sum  of 

dollars,  for  his  costs  in  this  action. 

And  the  defendant,  M.  B.,  having  by  her  written  consent, 
duly  acknowledged  [or  proved]  and  filed,  consented  to  re- 
ceive a  gross  sum  from  the  proceeds  of  such  sale,  to  be  fixed 
according  to  the  principles  of  law  applicable  to  annuities, 
in  satisfaction  of  her  right  of  dower  in  the  premises  sold: 

It  is  hereby  ordered  and  adjudged,  that  the  said  amount, 

which  has  been  fixed  by  the  court  at  the  sum  of  

dollars,  be  paid  out  of  the  residue  of  said  proceeds  of  sale 
remaining  after  paying  the  costs  and  expenses  aforesaid,  to 
the  said  M.  B.,  upon  her  receipt  therefor,  in  satisfaction  of 
her  said  dower  right. 

[Or  that  out  of  the  residue  of  said  proceeds  of  sale  remain- 
ing after  paying  the  costs  and  expenses  aforesaid,  the  said 
referee  pay  the  one-third  part  into  court  for  the  purpose  of  its 
being  invested  for  the  benefit  of  the  defendant,  M.  B.,  such 
investment  to  be  made  in  permanent  securities,  at  interest,  and 
the  interest  to  be  paid  from  time  to  time,  as  it  accrues,  to  the 
said  M.  B.,  during  her  life.] 

And  it  is  further  ordered  and  adjudged,  that  the  said  ref- 
eree pay  and  distribute  the  residue  of  the  proceeds  of  such 
sale,  remaining  after  paying  therefrom  the  said  costs,  expenses, 
taxes  and  assessments,  and  providing  for  the  said  dower  in- 
terest of  said  defendant,  M.  B.,  as  follows,  viz.:  To  the  plaintiff, 
and  the  defendants,  F.  G.,  M.  G.  and  D.  F.,  each  the  one 

part   thereof;    to   the   defendant,   B.   G.,   the   one 

part  thereof,  on  his  obtaining  the  release  of  his  wife, 

the  defendant,  P.  G.,  to  him,  of  her  inchoate  dower  interest 
in  said  premises,  duly  executed  and  acknowledged  as  required 
by  law;  or,  if  said  P.  G.  shall  not  execute  such  release,  then 

that  said  referee  pay  over  to  her  the  sum  of dollars, 

which  is  hereby  fixed  as  the  proportional  value  of  her  said 
dower  right,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  in  full  discharge  of  her  said  dower 
right  [or  insert  other  directions  which  may  be  proper  in  such 

And  that  said  referee  pay  to  the  defendant,  S.  G.,  the  one 
part  of  said  residue,  upon  the  joint  receipt  of  her- 
self and  her  husband,  M.  G.;  or,  if  s.aid  M.  G.  shall  refuse  to 
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execute    such   receipt,   then  that  said  referee  pay  the  one 

^  part  of  said  proceeds,  to  which  said  S.  G.  would  be 

entitled,  into  court. 

And  that  said  referee  pay  to  the  defendant,  J.  C,  as  executor 
and  trustee,  named  in  the  will  of  S.  F.,  deceased,  the  one 

part  of  said  residue,  to  be  held  by  him  in  trust,  to 

receive  the  rents  and  profits  thereof,  and  apply  the  same  to 
the  use  of  [the  defendant]  said  F.  B.,  during  his  life,  in  accord- 
ance with  the  provisions  of  the  said  will. 

And  that  said  referee  bring  into  court,  to  be  invested  in 
permanent  securities,   at  interest,   in   their  names   and   for 

their  benefit,  the  two  one  parts  of  said  residue  to 

which  the  infant  defendants,  M.  F.  and  G.  H.,  are  entitled; 
and  that  said  referee  bring  into  court,  and  deposit,  with  the 

county  treasurer  of  county,  subject  to  the  order 

of  this  court,  the  one  equal  part  of  such  residue 

for  the  benefit  of  owners  unknown,  to  be  invested  in  per- 
manent securities,  at  interest,  for  their  benefit,  until  claimed 
by  them  or  their  legal  representatives. 

And  it  is  further  ordered  and  adjudged,  that  said  referee 
take  receipts  for  the  amounts  so  paid  by  him,  and  file  them 
with  his  final  report,  to  be  made  subsequent  hereto. 

And  it  is  further  ordered  and  adjudged,  that  the  said  pur- 
chaser be  let  into  possession  of  the  said  property,  and  that 
any  of  the  parties  to  this  action  who  may  be  in  possession 
of  said  premises,  or  any  part  thereof,  and  any  person  who, 
since  the  commencement  of  this  action,  has  come  into  the 
possession  of  said  property  sold,  or  any  part  thereof,  deliver 
possession  thereof  to  such  purchaser,  on  production  of  the 
referee's  deed  of  said  premises. 

And  it  is  further  ordered,  that  the  said  referee  make  a 
report  of  his  proceedings  mider  this  judgment. 

Form  No.  1356. 

Final  Judgment  upon  Beport  of  Commissioners  Making  Actual 

Partition. 
(Code  Civ.  Pro.  §  1557.) 

This  cause  having  been  brought  on  to  be  heard  upon  the 
report  of  T.  R.,  F.  J.  and  I.  M.,  commissioners  appointed 
therein,  imder  and  by  virtue  of  the  interlocutory  judgment 
made  and  entered  in  this  action,  and  upon  reading  and  filing 
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said  report,  which  bears  date  the day  of 


19 — ,  and  proof  of  due  service  of  notice  of  application  for  judg- 
ment thereupon  upon  the  attorneys  for  all  parties  who  have 
appeared  herein,  and  upon  the  [attorney  for  the]  guardian  ad 
litem  of  the  infant  defendant  having  been  made,  and  it  ap- 
pearing by  said  report  that  the  said  commissioners  have  made 
partition  of  the  premises  described  in  the  complaint  in  this 
action,  between  the  parties  to  this  action,  according  to  their 
respective  rights  and  interests  therein,  as  the  same  have  been 
ascertained,  declared  and  determined  by  this  court,  and  by 
which  said  partition  the  said  commissioners  have  divided  the 
whole  of  said  premises  [other  than  the  portion  thereof  set  off 
to  the  defendant,  M.  F.,  as  her  dower  interest  therein]  into 
[two]  allotments  of  equal  value,  and  have  set  off  in  severalty 
to  the  plaintiff,  S.  G.,  one  of  the  said  allotments,  bounded 
and  described  as  follows  [insert  description],  as  will  more  fully 
appear  by  a  map  of  said  partition  thereto  annexed,  being 
the  lots  A  on  said  map;  and  it  also  appearing  by  said  report 
that  by  such  partition  the  said  commissioners  have  set  off 
in  severalty  to  the  defendant,  J.  G.,  the  other  of  the  said 
allotments,  which  is  bounded  and  described  as  follows,  to 
wit  [insert  description],  as  will  also  more  fully  appear  by  ref- 
erence to  the  said  map  of  the  partition  annexed  to  such 
report,  being  the  lots  marked  B  on  said  map. 

And  it  further  appearing  by  said  report,  that  the  said 
commissioners  have  set  off  in  severalty  to  the  defendant, 
M.  F.,  as  her  dower  interest  in  said  premises  partitioned, 
the  following  described  property,  to  wit  [insert  description], 
and  that  they  have  made  partition  of  the  said  last  mentioned 
lot  among  the  parties  entitled  thereto  in  remainder  as  follows: 
to  the  plaintiff,  S.  G.,  the  lot  designated  on  the  said  map  by 
the  letter  E  and  described  as  follows,  to  wit  [insert  description], 
and  to  the  defendant,  J.  G.,  the  lot  designated  on  said  map 
by  the  letter  F  and  described  as  follows,  to  wit  [insert  descrip- 
tion], to  be  enjoyed  by  them  respectively,  upon  the  deter- 
mination of  said  dower  interest  by  tTie  death  of  the  said  M.  F. 

Now,  on  motion  of  G.  B.  J.,  of  counsel  for  the  plaintiff, 
after  hearing,  etc.  [or  no  one  appearing  to  oppose]: 

It  is  ordered,  adjudged  and  decreed,  and  this  court,  by 
virtue  of  the  authority  therein  vested,  doth  order,  adjudge 
and  decree,  that  the  said  report,  and  all  things  therein  con- 
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tained,  do  stand  ratified  and  confirmed,  and  that  the  partition 
so  made  be  firm  and  effectual  forever. 

And  it  having  appeared  by  the  said  report  that  partition 
cannot  be  made  equal  between  the  parties  according  to  their 
respective  rights,  without  prejudice  to  the  rights  and  inter- 
ests of  some  of  them,  and  that  the  following  payments  are  nec- 
essary to  produce  such  equality,  it  is  hereby  ordered  and 
adjudged,  that  compensation  be  and  is  hereby  awarded  be- 
tween the  parties  as  follows':  that  the  defendant,  J.  G.,  pay 
to  said  plaintiff,  S.  G.,  the  sum  of dollars. 

And  it  is  further  ordered  and  adjudged,  that  each  of  the 
parties  who  is  entitled  to  the  present  possession  of  a  distinct 
parcel  of  said  premises  hereby  assigned  to  him  be  let  into 
the  possession  thereof  immediately,  and  that  the  parties  who 
are  entitled  to  the  possession  of  distinct  parcels  of  said  premises 
after  the  expiration  of  the  dower  interest  therein  of  the  de- 
fendant, M.  F.,  be  let  into  possession  thereof  after  the  deter- 
mination of  the  said  estate  of  the  said  M.  F.,  by  the  death  of 
the  said  M.  F. 

And  it  is  further  ordered  and  adjudged,  that  the  said  J.  G. 
pay  to  the  said  S.  G.  the  one-half  of  the  costs  and  charges 
of  the  proceedings  in  this  cause,  the  whole  aniount  of  said 

costs    and  charges  being  the  sum  of  dollars,  and 

that  the  said  S.  G.  have  execution  therefor. 


Form  No.  1357. 

Order  Modifying  Interlocutory  Judgment,  on  Report  of  Commis- 
sioners that  Sale  is  Necessary. 

(Code  Civ.  Pio.  §  1560.) 

On  reading  and  filing  the  report  of  T.  R.,  F.  J.  and  I.  M., 
commissioners  appointed  to  make  partition  of  the  property 
sought  to  be  partitioned  in  this  action,  which  report  is  dated 

,  19 — ,  and  by  which  it  appears  that  the  said  property 

[or  that  the  portion  of  said  property  described  in  said  report, 
to  wit  {describe  same)]  is-  so  circumstanced  that  a  partition 
thereof  cannot  be  made  without  great  prejudice  to  the  owners 
thereof,  and  due  notice  of  this  motion  having  been  given  to 
the  [attorney  for  the]  guardian  ad  litem  of  the  infant  defend- 
ants, and  the  attorneys  who  have  appeared  for  other  de- 
fendants, and  the  court  being  satisfied  that  said  report  is  just 
and  correct: 
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It  is  hereby  ordered,  on  motion  of  C.  E.,  counsel  for  the 
plaintiff,  after  hearing,  etc.  [or  no  one  appearing  on  the  part 
of  the  (defendants],  that  the  said  interlocutory  judgment  be 
and  the  samp  is  hereby  modified  so  as  to  provide  for  the  sale 
of  the  said  property  in  the  manner  and  upon  the  notice  re- 
quired by  law,  by  M.  N.,  who  is  hereby  appointed  referee  for 

the  purpose  of  making  such  sale  [or  by  the  sheriff  of 

county]  and  that  said  referee  [or  sheriff]  may  give  credit  to 

the  purchaser  or  purchasers  upon  such  sale  for years, 

for  the part  of  the  purchase  money  of  said  premises, 

to  be  secured  as  follows  [state  security  and  other  matters  proper 
to  be  inserted  in  case  of  sale;  see  Form  No.  1358]. 

And  it  appearing  by  the  search  of  the  clerk  of  the  county 
of ,  and  by  the  affidavits  of  A.  M.  and  C.  G.,  there- 
with produced,  that  there  is  no  creditor  not  a  party,  who 
has  a  lien  upon  the  undivided  share  or  interest  of  a  party, 
it  is  ordered  that  a  reference  as  to  such  hens  is  dispensed  with. 


Form  No.  1358. 

Interlocutory  Judgment  in  Partition  Suit. 
(Code  Civ.  Pro.  §1546.) 

Upon  filing  the  report,  dated  ,   19 — ,  of  M.  R., 

duly  appointed  as  referee  in  the  above-entitled  action,  by 

order  of  the  court,  made  and  entered  on  the  day 

of  ,  19 — ,  and  it  appearing  that  due  notice  of  this 

application  has  been  given  to  the  parties  who  have  appeared 
herein,  and  to  E.  F.  the  [attorney  for  the]  guardian  ad  litem 
of  the  infant  defendants,  S.  H.  and  E.  H.,  who  has  appeared 
herein,  and  put  in  the  usual  general  answer  for  said  infants, 

and  on  motion  of  ,  for  the  plaintiff,  after  hearing 

M.  J.,  for  the  defendant,  J.  P.,  and  [ for]  the  said 

guardian  ad  litem  [and  the  court  being  satisfied  that  the  in- 
terests of  the  said  infant  plaintiff  will  be  promoted  thereby];  [*] 

It  is  hereby  jjrdered  and  adjudged  that  partition  be  made 
of  the  property  mentioned  and  described  in  the  complaint 
herein  [except  the  portion  hereinafter  directed  to  be  sold], 
to  wit  [insert  description  of  property],  between  the  parties 
entitled  thereto,  according  to  their  respective  rights,  shares 
and  interests  in  said  property,  which  said  rights,  shares  and 
interests  are  as  follows,  so  far  as  the  same  have  been  ascer- 
tained, to  wit  [here  set  forth  the  interests  of  the  parties  as  they 
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appear  by  the  report,  Form  No.  1165,  p.  1946],  and  that  T.  R., 
F.  J.  and  I.  M.,  three  reputable  and  disinterested  freeholders, 
be  and  they  are  hereby  designated  as  commissioners  to  make 
the  said  partition. 

[And  it  appearing  to  the  court,  by  said  report,  that  the 
defendants,  A.  H.  and  E.  C,  desire  to  enjoy  their  shares  in 
common  with  each  other,  it  is  hereby  directed  that  partition 
be  so  made  as  to  set  off  to  said  A.  H.  and  E.  C.  their  shares 
of  the  property  partitioned,  without  partition,  as  between 
themselves,  to  be  held  by  them  in  common.] 

And  if  the  said  commissioners  find  that  partition  cannot 
be  made  equal  between  the  parties,  according  to  their  re- 
spective rights,  without  prejudice  to  the  rights  and  interests 
of  some  of  them,  then  they  shall  report  the  amount  of  com- 
pensation to  be  made  by  the  parties  respectively  for  equality 
of  partition;  but  they  shall  not  report  that  compensation 
be  made  by  a  party  who  is  unknown,  or  whose  name  is  un- 
known, nor  by  an  infant,  unless  it  appears  that  he  has  per- 
sonal property  sufficient  to  pay  it,  and  that  his  interests  will 
be  promoted  thereby. 

And  it  is  further  directed  that  all  the  parties  to  this  action 
shall  produce  to  and  leave  with  the  said  commissioners,  for 
such  time  as  the  commissioners  shall  deem  reasonable,  all 
deeds,  writings,  surveys  or  maps  relating  to  the  premises, 
or  any  part  thereof,    [t] 

Or  where  sale  of  the  whole  property  is  necessary,  as  above 
to  [*],  and  thence  as  follows: 

It  is  hereby  ordered  and  adjudged,  that  the  respective 
rights,  shares  and  interests  of  the  parties  to  this  suit  in  the 
property  mentioned  and  described  in  the  complaint  herein, 
so  far  as  the  same  have  been  ascertained,  are  as  follows,  to 
wit  [here  set  forth  the  interests  of  the  parties  as  they  appear  by 
the  report.  Form  No.  1165,  p.  1946]. 

And  it  having  been  found  by  said  report  that  the  said  prop- 
erty is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  it  is  ordered 
and  adjudged,  that  the  said  property  mentioned  and  de- 
scribed in  the  complaint  herein,  to  wit  [insert  description  of 
property],  and  all  the  estate,  right,  title  and  interest  of  the 
parties  to  this  suit  therein,  whether  present  or  future,  vested 
or   contingent,    of   dower,    courtesy   or   otherwise,   including 
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the  dower  interest  therein  of  the  defendant,  ,  and 

the  rights  to  which  any  other  persons  might  hereafter  become 
entitled  in  said  premises,  be  sold  [tf]  at  public  auction,  in  the 

county  of ,  where  such  premises  are  situated,  by  and 

under  the  direction  of  J.  R.,  who  is  hereby  appointed  as  referee 
for  the  purpose  of  making  such  sale. 

That  the  said  referee  give  [six]  weeks'  previous  notice  of 
the  time  and  place  of  such  sale  in  one  of  the  public  newspapers 

published  in  the  county  of  where  such  premises 

are  situated,  and  in  such  other  manner  as  is  required  by  law 
and  the  rules  and  practice  of  this  court. 

That  said  sale  may  be  upon  credit  for  a  time  not  exceed- 
ing    years,  and  for  an  amount  not  to  exceed  the 

one  part  of  the  purchase  money  of  said  premises 

to  be  secured,  at  interest,  by  mortgage  [or  by  one  or  more 

mortgages]  to  the  parties  entitled  to  said  one  part 

of  said  purchase  money  upon  the  premises  sold,  and  also  by 
the  [joint  and  several]  bond  or  bonds  of  the  purchaser  or  pur- 
chasers to  the  said  parties,  conditioned  for  the  payment  of 

said  one  part,  or  less,  of  said   purchase  money  in 

not  to  exceed years  from  the  date  of  such  sale  [add 

any  additional  security  which  the  court  may  prescribe];  and 
that  the  plaintiff,  or  any  of  the  parties  to  this  action,  may 
become  the  purchaser  or  pm-chasers  thereof  [and  that  said 
referee  pay  into  court  the  portion  of  the  money  arising  from 
the  sale  of  the  share  or  interest  of  the  (defendant),  A.  H., 
after  deducting  the  portion  of  the  costs  and  expenses  for  which 
it  is  liable]. 

And  it  is  further  ordered,  that  the  said  referee,  immediately 
after  completing  such  sale,  file  with  the  clerk  of  this  _  court 
his  report  thereof,  under  oath,  containing  a  description  of 
each  parcel  sold,  the  name  of  the  purchaser  thereof,  and  the 
price  at  which  it  was  sold. 

Or  when  a  sale  of  a  part  of  the  premises  is  necessary,  as  above 
to  [f],  and  thence  as  follows:  And  it  having  been  found  by  said 
report  that  the  parcel  of  said  property  described_  as  follows 
[describe  same],  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners,  it  is 
hereby  directed  that  the  said  premises  last  above  described 
be  sold.  Etc.,  as  above  from  [tt]  io  the  end. 
Vol.  11—79 
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Form  No.  1359. 

Interlocutory  Judgment  Where  Partial  Partition  is  Adjudged. 
(Code  Civ.  Pro.  §1547.) 

As  in  Form  No.  1358  to  [*],  and  thence  as  follows:  And  the 
right,  share  and  interest  of  the  defendant,  C.  H.,  having  been 
ascertained  and  determined  as  follows  [state  same,  as  it  appears 
by  the  report],  and  the  rights,  share  and  interests  of  the  other 
parties  as  between  themselves  remaining  unascertained  and 
undetermined: 

It  is  hereby  ordered  and  adjudged,  that  a  partition  be  made 
as  between  the  said  C.  H.  and  the  other  parties  to  this  action, 
and  that  F.  R.,  F.  J.  and  I.  M.,  three  reputable  and  disin- 
terested freeholders,  be  and  they  are  hereby  designated  as 
commissioners  to  make  the  said  partition. 

[Add  same  provisions  for  compensation,  for  equality  of  par- 
tition and  for  production  of  deeds,  etc.,  as  in  Form  No.  1358 
and  continue  as  follows.]  \ 

And  it  is  further  directed,  that  this  action  be  severed,  and 
that  upon  the  coming  in  of  the  report  of  said  commissioners 
final  judgment  be  rendered,  with  respect  to  the  portion  of 
the  property  set  apart  to  the  said  C.  H.,  leaving  the  action 
to  proceed  as  against  the  other  parties,  with  respect  to  the 
remainder  of  the  property.  [Add  any  further  provisions  that 
may  be  necessary  to  carry  out  the  partial  partition.] 


Art.  VI.  WHAT  a  judgment^  shottld  contain. 

1.  The  Code  provisions,  stating  what  a  judgment  is  to  con- 
tain, are  §§  1237,  1238.  A  judgment  should  contain  nothing 
except  a  statement  that  the  court  has  made  its  findings  of  fact 
and  conclusions  of  law,  and  the  decree,  the  relief  to  which  the 
prevailing  party  is  entitled,  and  should  not  in  itself  contain 
the  findings  of  fact  or  conclusions.  Beebe  v.  Mead,  101  App. 
Div.  500 ;  92  Supp.  51. 

2.  A  complaint  is  an  indispensable  part  of  a  judgment  roll. 

Leitck  V.  Wells,  48  N.  Y.  585,  604 ;  Sutherland  v.,  St.  Law- 
rence Govmty,  42  Misc.  38 ;  85  Supp.  696  ;  rev'd  on  another 

'  A  special  proceeding  terminates  in  a  final  order,  not  a  judgment. 
Fenlon.  V.  Paillard,  46  Misc.  151  ;  93  Supp.  1101. 
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point,  101  App.  Div.  299  ;  91  Supp.  962 ;  rearguraent  denied, 
103  App.  Div.  597 ;  93  Supp.  958. 

3.  An  order  of  reference  to  hear  and  determine  should  be 
included  in  the  judgnaent  entered  on  the  referee's  report. 
Gerity  v.  Seeger  &  Guernsey  Co.,  163  N.  Y.  119  ;  Schrader  v. 
FraenoM,  113  App.  Div.  395 ;  99  Supp.  137. 

4.  Execution  against  person. — A  judgment  should  not 
contain  a  statement  that  the  plaintiff  is  entitled  to  an  execution 
against  the  person  ;  the  responsibility  for  such  a  determination 
must  be  taken  by  the  attorney.  Bacon  v.  Grossmann,  90  App. 
Div.  204 ;  86  Supp.  66. 

5.  A  notice  of  trial  is  no  part  of  a  judgment  roll. 
Sweeny  v.  Kellogg,  96  App.  Div.  399  ;  89  Supp.  314. 

6.  Only  the  relief  demanded  in  the  complaint  can  be 

granted  in  the  judgment.  Tuthill  v.  Myrus,  57  App.  Div. 
37 ;  68  Supp.  37 ;  Western  Union  Tel.  Co.  v.  Syracuse  Electric 
L.  ^  P.  Co.,  178  E".  Y.  325 ;  Froimfelker  v.  Delaware,  etc.,  R. 
Co.,  73  App.  Div.  350  ;  76  Supp.  745  ;  Hashrouch  v.  ]Sfe^o  Fah 
H.  \&  P-  T.  Co.,  98  App.  Div.  563 ;  90  Supp.  977. 

This  is  particularly  true  on  default.  Sutherland  v.  St. 
Lawrence  County,  42  Misc.  38  ;  85  Supp.  696  ;  rev'd  on  another 
point,  101  App.  Div.  299;  91  Supp.  962;  reargument  denied, 
103  App.  Div.  597 ;  93  Supp.  958 ;  Mathot  v.  Triebel,  102  App. 
Div.  426 ;  92  Supp.  512. 


AeT.    VII.    AMENDING  A  JUDGMENT. 

1.  Code  provisions  applicable  to  this  topic  are  §§  721-727. 
The  authority  of  a  court  of  record  to  modify  or  amend  its 
decree  for  an  error  in  fact,  newly  discovered  evidence,  or  a 
cause  extrinsic  of  the  record,  is  inherent  in  the  court,  with 
such  restrictions  as  the  legislature  may  impose.  Morgan  v. 
Cowie,  49  App.  Div.  612,  H14 ;  63  Supp.  608. 
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Substantial  changes. — An  interlocutory  judgment  cannot  be 
amended  after  entry  so  as  to  change  the  decisidn  on  the 
merits.  Meyer  v.  Haven,  70  App.  Div.  529  ;  75  Supp.  261. 
A  surrogate  has  no  power  to  amend  a  decree  made  by  him  in 
a  matter  of  substance.  Matter  of  Von  Post,  35  Misc.  367  ;  71 
Supp.  1039. 

2.  Motion  to  reform. — A  clerical  mistake  in  a  judgment 

may  be  corrected  by  motion.  Morrison  v.  Metr.  El.  R.  Co., 
60  App.  Div.  180  ;  70  Supp.  65.  The  remedy  when  the  judg- 
ment does  not  follow  the  complaint  is  by  motion  to  reform 
the  judgment.  McLaggan  v.  Smith,  35  Misc.  564 ;  71  Supp. 
1121.  If  a  referee  inserts  in  a  judgment  matter  entirely  un- 
authorized, the  judgment  may  be  corrected  upon  motion  and 
a  party  is  not  confined  to  his  remedy  by  appeal.  Shrady  v. 
Van  Kirh,  77  App.  Div.  261 ;  79  Supp.  79.  The  remedy  is 
the  same  if  an  unauthorized  provision  has  been  inserted  in  the 
decree  by  the  court.  Levy  v.  La  Fountain,  81  App.  Div.  636  ; 
81  Supp.  468 ;  aff'd  without  opinion,  178  IST.  Y.  557. 

3.  By  whom  heard. — It  seems  that  a  motion  to  amend  an 
interlocutory  judgment  may  be  heard  at  Special  Term  before 
a  justice  other  than  the  one  who  directed  judgment.  Avon- 
son  V.  Sire,  85  App.  Div.  607  ;  83  Supp.  362.  But  the  general 
rule  is  that  a  resettlement  of  a  judgment  before  a  judge  other 
than  the  one  who  tried  the  case  is  in  effect  an  appeal  and  is 
unauthorized.  Columbia  Mid.  Bldg.  Assn.  v.  Mittnacht,  62 
App.  Div.  425 ;  70  Supp.  1098  ;  app.  dism'd  without  opinion, 
170  ]Sr.  Y.  569.  A  motion  to  amend  a  judgment  as  to  costs 
should  be  made  before  the  judge  who  tried  the  case.      Wells  v. 

Vanderwerher,  45  App.  Div.  155 ;  60  Supp.  1089. 

4.  Recital  as  to  arrest — A  justice  of  the  Municipal  Court, 
New  York  City,  has  no  power  to  amend  a  judgment  so  as  to 
recite  that  the  defendant  is  subject  to  arrest  or  imprisonment. 
Matter  of  Kling,  60  App.  Div.  512 ;  69  Supp.  962. 
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AeT.    YIII.     satisfaction     of      judgment      lien    AND     ITS     DIS- 
OHAEGE. 

FORMS: 

NO.  PAGE. 

1360.  Satisfaction  of  judgment 2125. 

1361.  Notice  of  motion  for  cancellation  and  discharge  of  judgment, 

after  discharge  of  debtor  in  bankruptcy 2125. 

1362.  Affidavit  on  motion  for  cancellation  of  judgment,  after  dis- 

charge in  bankruptcy 2126. 

1363.  Order  canceling  and  discharging  judgment,  after  discharge  of 

debtor  in  bankruptcy 2126. 

1364.  Notice  of  levy  upon  real  property,  or  chattel  real,  after  ten 

years  from  time  of  fihng  judgment  roll 2127. 

1365.  Affidavit  on  motion  to  exempt  real  property  from  lien  of 

judgment  pending  appeal 2128. 

1366.  Notice  of  motion  for  order  exempting  real  property,  etc.,  from 

lien  of  judgment  pending  appeal 2128. 

1367.  Order  suspending  lien  of  judgment  upon  appeal 2129. 

1368.  Release  to  joint  debtor  compounding  separately  with  creditor  2129. 

1369.  Release  to  partner  compoiinding  separately  with  creditor. . .  2130. 


Form  No.  1360. 

Satisfaction  of  Judgment. 
(Code  Civ.  Pro.  §  1260.) 

Satisfaction  of  a  judgment  in  this  court,  entered  in  the 
above-entitled   action   in  favor   of    A.   B.,   plaintiff,   against 

CD.,  defendant,  for  the  sum  of dollars  and  — ' 

cents,  is  hereby  acknowledged. 

Judgment  entered  in  the  judgment  book  of  the  clerk  of 

the  county  of  ,  on  the  day  of  , 

19 — ^  on  which  day  the  judgment  roll  thereupon  was  filed, 
and  said  judgment  docketed  in  said  county  clerk's  office. 

[Acknowledgment.] 


Form  No.  1361. 

Notice  of  Motion  for  Cancellation  and  Discharge  of  Judgment, 

after  Discharge  of  Debtor  in  Bankruptcy. 

(Code  Civ.  Pro.  §1268.) 

Sirs— Take  notice,  that  upon  the  affidavit  hereto  annexed 
and  [naming  other  papers],  a  motion  will  be  made  at,  etc., 
for  an  order -canceling  and  discharging  of  record  the  judg- 
ment mentioned  and  described  in  said  affidavit,  and  for  such 
other  and  further  relief  as  may  be  proper. 
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Form  No.  1363. 

Affidavit  on  Motion  for  Cancellation  of  Judgment,  after  Discharge 

in  Bankruptcy. 

(Code   Civ.  Pro.  §1268.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of  ,  19 — ,  a  judgment  was  recovered 

in  the  Court  in  the  above-entitled  action,  in  favor 

of  C.  B.  [plaintiff],  and  against  M.  N.  [defendant],  for 

dollars. 

That  the  judgment  roll  thereon  was  filed,  and  said  judg- 
ment was  entered  and  docketed  in  the coimty  clerk's 

office,  on  that  day. 

That  after  the  entry  of  said  judgment  [or  after  the  indebted- 
ness was  contracted  upon  which  said  judgment  was  recovered], 
a  petition  was  filed  by  [or  against]  said  M.  N.  in  the  [describing 
court],  in  bankruptcy. 

That   such    proceedings   were    thereafter   had    upon   such 

petition,  that  on  the  day  of  ,   19 — ,  an 

order  or  certificate  was  entered  in  the  said  [describing  court], 
of  which  a  certified  copy  is  hereto  annexed,  by  which  the  said 
M.  N.  was  discharged  by  that  court  from  the  payment  of 
the  debts  mentioned  in  said  order  or  certificate,  owed  by  him 
at  the  time  of  the  filing  of  said  petition,  in  which  discharge 
was  included  the  debt  upon  which  said  judgment  was  rendered 
[and  the  said  judgment],  pursuant  to  the  acts  of  Congress 
relating  to  bankruptcy.  That  due  notice  of  sufch  bankruptcy 
proceeding  was  duly  served  upon  said  C.  B. 

[That  since  the  recovery  of  said  judgment  by  him,  and 

on  or  about  the day  of ,  19 — ,  by  written 

assignment,  dated  that  day,  the  said  C.  B.  assigned  the  same 
to  E.  P.,  who  is  now  the  owner  thereof  (as  will  appear  from 
a  certified  copy  of  said  assignment,  hereto  annexed).] 

[That  the  written  consent  of  said  C.  B.  {or  E.  P.)  to  the 
granting  of  an  order  discharging  said  judgment,  with  proof 
of  the  execution  thereof,  is  hereto  annexed.] 


Form  No.  1363. 

Order  Canceling  and  Discharging  Judgment,  after  Discharge  of 
Debtor  in  Bankruptcy. 

(Code  Civ.  Pro.  §  1268.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  to  which  is  annexed  a  certified  copy  of  the  order  or 
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certificate  of  the  Court,  dated  ,  19 — ,  dis- 
charging M.  N.  from  his  debts  in  bankruptcy,  pursuant  to 
the  acts  of  Congress  relating  to  bankruptcy,  by  which  affi- 
davit it  appears   that  a  certain  judgment  rendered  in  the 

Court,  in  favor  of  C.  B.,  plaintiff,  against  M.  N., 

defendant,  on  the day  of ,  19 — ,  for  ■ 


dollars,  the  judgment  roll  whereon  was  filed  and  said  judg- 
ment docketed  in  the  coimty  clerk's  office  on  that 

day,  was  discharged  by  said  order  or  certificate,  and  it  ap- 
pearing that  due  notice  of  this  application  has  been  given 
to  the  said  judgment  creditor  [or  to  E.  P.,  the  owner  of  said 
judgment  by  assignment  from  said  C.  B.],  accompanied  with 
copies  of  the  papers  upon  which  it  is  made  [or  the  written 
consent  of  said  C.  B.  {or  of  E.  P.,  the  present  owner  of  said 
judgment  by  assignment  from  said  C.  B.),  with  due  proof  of 
the  execution  thereof  having  been  filed],  and  on  reading 
[name  any  opposing  papers]: 

Now,  on  motion  of  P.  R.  for  the  said  M.  N.,  after  hearing 
M.  P.  for  the  said  C.  B.  (or  no  one  appearing  to  oppose), 
it  is  hereby 

Ordered,  That  the  said  judgment  be  and  the  same  is  hereby 
canceled  and  discharged  of  record.  //  the  judgment  was  a  lien 
on  real  property,  except  siich  property  from  the  operation  of  the 
order. 


Form  No.  1364. 

Notice  of  Levy  upon  Real  Property  or  Chattel  Real,  after  Ten 
Years  from  Time  of  Filing  Judgment  Roll. 

(CodeCiv.  Pro.  §1252.) 

Notice  is  hereby  given,  that,  by  virtue  of  an  execution 
against  property,  to  me  issued  and  delivered,  in  the  above- 
entitled  action,  on  the day  of ,  19—,  upon 

a  judgment  of  the  Court,  entered  and  docketed  in 

said  action  in  the county  clerk's  office,  on  the 

(ja,y  of ,  19 — ,  in  favor  of  the  [plaintiff],  M.  B.,  and 

against  the  [defendant],  A.  F.,  for dollars  and  — 

cents,  damages  and  costs,  I  have  levied  upon  all  the  right, 
title  and  interest  of  A.  F.  [or  of  M.  P.,  as  the  heir  (or  devisee) 
of  A.  F.],  the  said  judgment  debtor,  in  and  to  the  real  property 

[or  chattel  real],  situated  in  the  county  of ,  described 

as  follows,  to  wit  [here  insert  description]. 
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Form  No.  1365. 

Affidavit  on  Motion  to  Exempt  Real  Property  from  Lieu  of  Judg- 
ment Pending  Appeal. 

(Code  Civ.  Pro.  §  1256. ) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [in- 
sert description  of  affiant]. 

That  on  the  day  of  ,  19 — ,  a  judgment 

was   rendered  by  the  Court  in  the   above-entitled 

action,  in  favor  of  the  [plaintiff]  and  against  the  [defendant], 

for  the  sum  of dollars  and cents,  damages 

and  costs,  which  judgment  was  duly  entered  and  docketed 

in  the  county  of  ,  on  the  day  last  aforesaid  [or  on 

the day  of ,  19 — ]. 

That  an  appeal  was  duly  taken  therefrom  by  the  said  [de- 
fendant] on  the day  of ,  19 — ,  and  within 

days  after,  etc.  [stating  facts  showing  appeal  to  have 

been  taken  within  the  time  prescribed  by  law],  to  the  [stating 
court]. 

That  said  appeal  was  perfected  by  [state  manner  of  appeal], 
and  an  undertaking  thereupon  was  given  by  said  appellant, 

and  filed  in  the  clerk's  office  on  the  said  

day  of ,  19 — ,  executed  by  E.  F.  and  G.  H.,  as  sureties, 

of  which,  with  the  certificates  of  acknowledgment  and  of 
approval,  and  affidavits  thereupon,  copies  are  hereto  annexed. 

That  the  real  property  [or  chattel  real],  described  as  fol- 
lows, belonging  to  the  defendant,  situated  in  the  county  of 

,  is  subject  to  the  lien  of   said   judgment,  to  wit 

[describe  property]  [or  that  the  defendant  is  owner  of  certain 
real  property  (and  chattels  real),  situated  in  the  said  county 
of ,  which  is  {or  are)  subject  to  the  lien  of  said  judg- 
ment]. 


Form  No.  1366. 

Notice  of  Motion  for  Order  Exempting  Real  Property,  etc.,  from 
the  Lien  of  Judgment  Pending  Appeal. 

(Code  Civ.  Pro.  §  12.56. ) 
Sirs — ^Take  notice,  that  upon  the  affidavit,  with  a  copy 
of  which  you  are  herewith  served,  and  the  pleadings  and 
proceedings  in  this  action,  a  motion  will  be  made  at,  etc., 
for  an  order  exempting  the  real  property,  and  chattels  real, 
of  the  appellant  which  are  subject  to  the  lien  of  the  judg- 
ment entered  in  this  action  on  the day  of , 
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Satisfaction  of  Judgment  Lien  and  its  Discharge. 

19 —  [or  the  portion  of  the  real  property  (or  chattels  real) 
described  in  said  affidavit],  from  the  Uen  of  said  judgment 
as  against  judgment  creditors  and  purchasers  and  mortgagees 

in  good  faith,  pending  the  appeal  to  the  ,  taken  in 

this  action,  on  the  day  of ,  19 — ,  and  for 

such  other  and  further  relief  as  may  be  proper. 


Form  No.  136t. 

Order  Suspending  Lien  of  Judgment  upon  Appeal. 

(Code  Civ.  Pro.  §  1256.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  by  which  it  appears  that  an  appeal  to  the has 

been  perfected,  and  an  undertaking  given  thereon,  sufficient 
to  entitle  the  appellant,  0.  F.,  to  a  stay  of  the  execution  of 

the  judgment  rendered  in  this  action,  on  the  day 

of  ,   19 — ,  against  him  in  favor  of  the  respondent, 

I.  J.,  for  dollars,  without  an  order  for  that  pur- 
pose, and  due  notice  of  this  motion  having  been  given  to 
the  attorney  for  the  respondent  and  to  E.  F.  and  G.  H.,  the 
sureties  in  said  undertaking,  and  on  reading  [specifying  other 
motion    papers]: 

It  is  hereby  ordered,  on  motion  of  I.  J.  for  the  said  ap- 
pellant, after  hearing  G.  H.  for  the  respondent  [or  no  one 
appearing  to  oppose],  that  the  real  property  [or  chattels 
real]  hereinafter  described  [or  all  the  real  property  and  chattels 
real  subject  to  the  lien  of  said  judgment]  be  exempted  from 
the  lien  of  the  above-mentioned  judgment  as  against  judgment 
creditors  and  purchasers  and  mortgagees  in  good  faith  thereof, 

and  that  the  clerk  of county  be  and  he  is  hereby 

directed  to  make  an  entry  on  the  docket  of  said  judgment 
in  each  place  where  it  appears  in  the  docket  book,  substantially 
as  follows:  "Lien  suspended  upon  appeal.    See  order  entered 

^  19 — "  [or  "lien  partially  suspended  upon  appeal. 

See  order  entered  ,  19 — "]. 

[The  following  is  a  description  of  the  real  property  (or 
chattels  real)  above  mentioned  (here  insert  description).] 

This  order  is  granted  upon  the  following  terms  [state  terms]. 

Form  No.  1368. 

Release  to  Joint  Debtor  Compounding  Separately  with  Creditor. 
(Code  Civ.  Pro.  §1942.) 

Whereas  A  B.  and  C.  D.  are  jointly  indebted  to  the  under- 
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Vacating  a  Judgment. 

signed,  E.  F.,  upon  [*]  [describe  claim];  and,  whereas,  the  said 
A.  B.  has  made  a  separate  composition  and  settlement  with 
the  said  E.  F.  of  his  liability  upon  said  [claim]:  [t] 

Now,  therefore,  in  consideration  of  the  sum  of  

dollars,  to  me  in  hand  paid  by  said  A.  B.,  in  full,  of  the  amount 
agreed  to  be  paid  by  said  A.  B.  upon  said  settlement,  I  do 
hereby,  pursuant  to  section  1942  of  the  Code  of  Civil  Pro- 
cedure, release  and  discharge  the  said  A.  B.  from  all  and 
every  liability  to  me  upon  said  [claim];  and  the  said  A.  B. 
is  hereby  exonerated  therefrom. 

This  instrument  is  not,  in  any  way,  to  affect  the  liabiUty 
of  said  C.  D.,  to  me,  upon  said  [claim]. 

In  witness  whereof,  etc. 


Form  No.  1369. 

Release  to  Partner  Compounding  Separately  with  Creditor. 
(Code  Civ.  Pro.  §  1942.) 

As  in  Form  No.  1368  to  [*],  and  thence  as  follows:  A  partner- 
ship indebtedness  of  the  late  firm  of  A.  B.  and  C.  D.,  which 
firm  has  now  been  dissolved  by  consent  [or  state  how,  otherwise] 
for  [describe  claim];  and,  whereas,  the  said  A.  B.  has  made  a 
separate  composition  and  settlement  with  the  said  E.  F.  of  his 
said  liability  upon  said  [claim]: 

Now,  therefore,  etc  [as  in  Form  No.  1368  from  (t)  to  end 
thereof,  inserting  therein  after  word  "therefrom,"  as  follows],  and 
from  all  liability  thereupon  incurred  by  reason  of  his  connec- 
tion with  the  said  partnership. 


Art.  IX.  VACATING  a  judgment. 

FORMS. 

NO.  PAGE. 

1370.  Notice  of  motion  to  set  aside  a  final  judgment  for  irregularity  2130. 

1371.  Notice  of  motion  to  set  aside  judgment  for  error  in  fact. . . .  2131. 

1372.  Notice  of  motion  to  set  aside  a  regular  judgment  entered  by 

default 2131. 

1373.  Order  to  show  cause  why  judgment  should  not  be  set  aside,  etc.  2131. 

1374.  Order  settiag  aside  judgment,  etc.,  and  directing  restitution  2132. 


Form  No.  1370. 

Notice  of  SEotion  to  Set  Aside  a  Final  Judgment  for  Irregularity. 

(Code  Civ.  Pro.  §1282.) 

Sir — ^Take  notice,  that  upon  [name  motion  papers],  a  motion 
will  be  made  at,  etc.,  that  the  judgment  entered  herein  against 
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Vacating  a  Judgment. 


the  defendant  on  the day  of ,  19 — ,  [*]  [by 

default]  and  all  subsequent  proceedings  in  this  action,  be  set 
aside,  [f]  with  costs,  upon  the  ground,  among  others,  of  irregu- 
larity, viz.:  in  that  [stating  irregularity  or  irregularities],  and 
for  such  other  or  further  reUef,  etc. 


Form  No.  1371. 

Notice  of  Motion  to  Set  Aside  Jadgment  for  Error  in  Fact. 

(Code  Civ.  Pro.  §  1283.) 

As  in  Form  No.  1370  to  [*],  and  thence  as  follows:  And  all 
subsequent  proceedings  in  this  action  be  set  aside,  with  costs, 
and  for  such  other  or  further  relief  as  may  be  proper. 


Form  No.  1373. 

Notice  of  Motion  to  Set  Aside  a  Eegular  Judgment  Entered  by 

Default. 
(Code  Civ.  Pro.  §  968). 

As  in  Form  No.  1370  to  [f],  and  thence  as  follows:  Upon  such 
terms  as  to  the  court  may  seem  just  [and  that  the  money 
levied  thereon  be  returned  to  the  defendant],  and  for  such 
other,  etc. 


Form  No.  1373. 

Order  to  Show  Cause  why  Judgment  Should  not  be  Set  Aside,  etc. 

(Code  Civ.  Pro.  §1289.) 

On  the  affidavits  and  papers  annexed  hereto,  let  the  plain- 
tiff show  cause  at  a  [Special]  Term  of  the  Court, 

to  be  held  at,  etc.,  on  the  day  of  ,  19—, 

why  the  judgment  in  this  action,  entered  against  the  de- 
fendant by  default,  and  all  subsequent  proceedings  in  this 
action,  should  not  be  set  aside,  with  costs,  upon  the  ground, 
among  others,  of  irregularity,  viz.  [stating  irregularity,  as  in 
Form  No.  1370  {or  state  other  relief,  as  in  Forms  Nos.  1371, 
1372)],  and  for  such  other  relief,  etc. 

And  it  is  further  ordered,  that  a  copy  of  this  order  and 
copies  of  said  annexed  affidavits  and  papers,  be  served  upon 
C.  D.,  plaintiff's  attorney,  and  on  [naming  other  parties  on 

whom  service  is  directed  to  be  made],  on  or  before  the 

day  of ,  19 — . 

[And  it  appearing  that  A.  F.,  named  in  said  affidavit,  can- 


2132        BRAftBURY'S   LANSING's   FORMS   AND   PRACTICE. 
Vacating  a  Judgment. 

not,  with  due  diligence,  be  found  within  the  State,  I  hereby 
further  direct  that  the  service  of  this  order,  and  the  annexed 
affidavits  and  papers,  be  made  upon  him,  on  or  before  the 

day  of  ,  19 — ,  in  the  following  manner 

(stating  how)]. 


Form  No.  1374. 

Order  Setting  Aside  Judgment,  etc.,  and  Directing  Bestitution. 
(Code  Civ.  Pro.  §1292.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  and  notice  of  motion  that  the  judgment  entered  [by 

default]  in  this  action  on  the day  of ,  19 — , 

against  the  defendant,  be  set  aside  [for  irregularity],  with 
proof  of  due  service  thereof  upon  E.  F.,  attorney  for  the  plain- 
tiff; and  on  reading  [name  other  motion  papers]: 

Now,  on  motion  of  M.  N.,  for  the  defendant,  and  after  hear- 
ing G.  H.,  for  the  plaintiff  [or  no  one  appearing  to  oppose]: 

It  is  hereby  ordered,  that  the  said  judgment,  and  all  sub- 
sequent proceedings  thereupon,  be  and  the  same  are  hereby 

set  aside,  with  dollars  costs;  and  that  the  moneys 

paid  upon  said  judgment  by  said  defendant  [or  levied  upon 

the  execution  issued  thereon  to  the  sheriff  of county], 

on  the  day  of  ,  19 — ,  to  wit:  the  suni  of 

dollars,  be  restored  to  the  defendant  by  the  plain- 
tiff, with  interest  thereupon  from  the  time  of  such  levy  [or 
payment]  [and  it  is  hereby  referred  to  I.  J.,  as  referee,  to  de- 
termine the  amoimt  of  the  damages  so  to  be  refvmded]. 


CHAPTER  XLI. 

SUPPLEMENTARY  PROCEEDINGS. 

FORMS. 

NO.  _  PAGE. 

1380.  Affidavit  to  obtain  order  to  examine  judgment  debtor  after 

return  of  execution  against  property  issued  out  of  a  court 

of  record 2133. 

1381.  Affidavit  to  procure  order  for  examination  after  the  issuing 

and  before  the  return  of  an  execution 2135. 

1382.  Order  for  examination  of  judgment  debtor  after  return  of 

*  execution 2136. 

1383.  Affidavit  to  procure  warrant  for  arrest  of  judgment  debtor. .   2137. 

1384.  Warrant  for  arrest  of  judgment  debtor 2137. 

1385.  Undertaking   of  judgment   debtor   to   obtain   his   discharge 

from  arrest 2138. 

1386.  Warrant  upon  failure  to  comply  with  the  order  directing  im- 

dertaking  to  be  given 2139. 

1387.  Affidavit  to  obtain  order  for  examination  of  person  or  officer 

of  corporation  having  property,  etc.,  of  judgment  debtor. .   2139. 

1388.  Order  to  examine  person  having  property,  etc.,  of  judgment 

debtor 2140. 

1389.  Referee's  return  pursuant  to  order 2141 . 

1390.  Oath  of  referee 2142. 

1391.  Affidavit  to  obtain  order  permitting  payment  of  debt  to  sheriff  2142. 

1392.  Notice  of  appMcation  for  order  permitting  payment  to  sheriff 

by  person  indebted  to  judgment  debtor 2142. 

1393.  Order  permitting  person  to  pay  debt  to  sheriff 2143. 

1394.  Notice  of  application  for  order  that  debtor  pay  over  money,  etc.  2143. 

1395.  Order  requiring  delivery  of  money  or  property  to  sheriff  or 

receiver  by  judgment  debtor 2144. 

1396.  Order  directing  the  payment  or  application  of  money  or  prop- 

erty by  sheriff 2144. 

1397.  Order  directing  balance,  etc.,  to  be  paid  to  judgment  debtor 

in  certain  cases 2145. 

1398.  Affidavit  of  service  of  injunction  order  and  order  requiring 

debtor's  attendance  for  examination 2146. 

1399.  Sheriff's  return  of  arrest  pursuant  to  warrant 2146. 

1400.  Order  dismissing  or  discontinuing  proceeding 2147. 

1401.  Order  directing  payment  of  costs  to  judgment  creditor 2147. 

1402.  Order  directing  payment  of  costs  to  judgment  debtor 2147. 

1403.  Affidavit  to  obtain  examination  of  judgment  debtor,  etc., 

when  execution  has  been  issued  pursuant  to  sections  1934 

or  1941  of  the  Code  of  Civil  Procedure 2148. 


Form  No.  1380. 

Affidavit  to  Obtain  Order  to  Examine  Judgment  Debtor,  After 
Return  of  Execution  Against  Property  Issued  out  of  a  Court 

of  Record, 

(Code  Civ.  Pro.  §2435.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

2133 
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Affidavit  to  Obtain  Order  to  Examine  Debtor. 

day  of  ,  19 — ,  a  judgment  was  rendered 


by  the  [name  court  or  officer]  in  favor  of  [deponent]  and  against 

C.  D.,  for dollars  and cents  damages,  and 

dollars  and cents  costs  [which  judgment 

was  afterwards  duly  assigned  to  (deponent),  and  is  now  owned 
by  him]. 

That    the  judgment  roll  thereupon  was  duly  filed  in  the 

office  of  the  county  clerk  of  the  county  of ,  and  said 

judgment  was  duly  docketed  in  said  clerk's  office  on  the  day 
last  aforesaid. 

[That  a  transcript  thereof  was  duly  filed,  and  said  judg- 
ment  was   duly   docketed,   in   the   county   clerk's 

office,  on  the day  of ,  19 — .] 

That  said  judgment  was  rendered  upon  the  said  judgment 
debtor's  appearance  [or  upon  the  personal  service  of  the  sum- 
mons upon  said  C.  D.]  [or  upon  substituted  service  of  the  sum- 
mons upon  the  said  C.  D.  in  accordance  with  section  436  of 
the  Code  of  Civil  Procedure.].  [**] 

That  an  execution  was  duly  issued  upon  said  judgment  [f] 

out  of  said  court  (by  the  county  clerk  of  the  county  of — ) 

[or  name  other  court  of  record  out  of  which  the  execution  was 

issued],  (by  leave  of  said  court,  duly  obtained),  on  the 

day  of  - — ,  19 — ,  against  the  property  of  the  said  CD. 

to  the  sheriff  of  the  county  of where  the  said  C.  D. 

resides  [or  has  a  place  for  the  regular  transaction  of  business, 
in  person],  at  the  time  of  the  commencement  of  this  proceed- 
ing. 

[Or  where  the  judgment  roll  upon  said  judgment  (or  where 
a  transcript  of  said  judgment)  is  ffied  as  aforesaid,  said  C.  D. 
not  being,  at  the  time  of  the  commencement  of  this  proceed- 
ing, a  resident  of  this  State.]  [*] 

That  said  execution  has,  less  than  ten  years  since,  and  on 

the  day  of  ,  19 — ,  been  duly  returned  by 

said  sheriff  to  the  county  clerk  of  the  county  of  — , 

wholly  unsatisfied  [or  unsatisfied  to  the  extent  of  

dollars],  and  [ft]  that  the  whole  amount  of  said  judgment 
is  still  unpaid,   together  with  interest  thereupon  from  the 

day  of ,  19 —  [or  that  there  stiU  remains  due 

and  unpaid,  upon  said  judgment,  the  sum  of dollars, 

together  with  interest  thereupon  from  the  day  of 

,  19-]. 
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Order  for  Examination  of  Judgment  Debtor. 

[Deponent  further  says,  that  he  is  the  attorney  {or  agent) 
of  said  {naming  party  on  whose  behalf  the  application  is  made), 
and,  as  such,  is  duly  authorized  to  take  proceedings  against 
said  C.  D.,  as  provided  in  title  twelfth  of  chapter  seventeenth 
of  the  Code  of  Civil  Procedure.] 

That  no  previous  application  {etc.). 


Form  No.  1381. 

Affidavit  to  Procure  Order  for  Examination  after  the  Issuing  and 
before  the  Eetnrn  of  the  Execution. 

(Code  Civ.  Pro.  §2436.) 

As  in  preceding  form  to  [*],-and  thence  as  follows:  That  said 
sheriff  has  not  yet  returned  the  said  execution. 

And  deponent  further  says,  that  the  said  C.  D.  has  prop- 
erty which  he  unjustly  refuses  to  apply  toward  the  satisfac- 
tion of  said  judgment,  to  wit  [state  property]  [as  deponent 
is  informed  by  F.  G.,  whose  affidavit  is  hereto  annexed,  and 
verily  believes]. 

[That  deponent  cannot  obtain  the  affidavit  of  said  F.  G., 
in  this  proceeding,  for  the  following  reasons,  to  wit  {state 
same) .] 

That  on  the day  of ,  19 — ,  and  after  the 

issuing  of  said  execution,  a  demand  was  made  by  this  de- 
ponent [or  by  C.  J.,  whose  affidavit  is  hereto  annexed],  upon 
said  C.  D.,  to  apply  his  said  property  to  the  satisfaction  of 
the  said  judgment,  and  that  said  C.  D.  refused  [or  has  neg- 
lected] to  apply  the  said  property  to  that  purpose,  pursuant 
to  said  demand. 

[End  as  in  preceding  form  from  (ft)-] 


Form  No.  1383. 

Order  for  Examination  of  Judgment  Debtor  after  Return  of 

Execution. 
(Code  Civ.  Pro.  §  2435. ) 

Proof  having  been  made  to  me,  by  the  affidavit  of  A.  B. 
[or  of  C.  F.,  or  of  M.  F.,  attorney,  etc.,  for  A.  B.  or  C.  F.], 

(ja^g(j  ^  19 — ,  that  a  judgment  was  heretofore,  and 

on  the  day  of ,   19—,  rendered  by  the 

Court,  upon  personal  service  [or  substituted  serv- 
ice pursuant  to  section  436  of  the  Code  of  Civil  Procedure]  of 
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Order  for  Examination  of  Judgment  Debtor. 

the  summons  [or  upon  the  personal  appearance  of  the  judgment 
debtor]  in  favor  of  [said  A.  B.]  against  C.  D.,  for  the  sum  of 

dollars  and cents,  damages  and  costs,  and 

the  judgment  roll  thereupon  filed  in  the county  clerk's 

office  on  the day  of ,  19 — ,  [which  judgment 

has  been  duly  assigned  to  said  C.  F.,  and  is  now  owned  by  him], 
and  that  a  transcript  of  said  judgment  was  duly  filed,  and 

said  judgment  duly  docketed,  in  the county  clerk's 

ofiice  on  the day  of ,  19 — ,  and  that  exe- 
cution was  duly  issued  thereupon  on  the  day  of 

,  19 — ,  out  of  the Court  (by  the  clerk  of  the 

county  of  — — ),  against  the  property  of  said  C.  D.,  to  the 

sheriff  of  the  proper  county,  and  that  said  execution  has  been 

since  duly  returned  by  said  sheriff,  on  the  day  of 

,  19 — ,  to  the  county  clerk's  office  wholly 

[or  partly]  imsatisfied,  and  that  said  judgment  still  remains 
wholly  [or  partly]  unpaid  and  unsatisfied: 

[And  it  appearing,  by  (said)  affidavit,  that  each  of  the 
judges  before  whom  this  proceeding  might  be  instituted,  as 
prescribed  by  §  2434  of  the  Code  of  Civil  Procedure,  is  (either) 
absent  from  the  country  {or  is  unable,  or  disqualified  to  act).] 

Now,  upon  the  application  of  -[M.  F.,  attorney  for]  the 
said  A.  B.  [or  C.  F.]: 

I  do  hereby  order,  that  the  said  C.  D.  is  hereby  required, 
pursuant  to  law,  to  attend  before  [*]  me  [or  before  E.  F.,  a 

justice  of  the  Supreme  Court  residing  in  the judicial 

district  {or  coimty  judge  of  the  county  of ,  etc.)],  at, 

etc.,  on,  etc.,  at . o'clock  in  the noon,  to  be 

examined  concerning  his  property. 

[f]  And  I  do  hereby  enjoin  the  said  A.  B.,  and  all  other 
persons,  from  making  or  suffering  any  transfer  or  other  dis- 
position of,  or  interference  with,  the  property  of  the  said 
A.  B.,  until  further  direction  in  the  premises. 

[Or  as  above  to  (*),  and  thence  as  follows:  I.  J.,  who  is  hereby 
designated  and  appointed  as  referee  for  that  purpose,  at,  etc., 
on,  etc.,  at o'clock  in  the noon,  to  be  ex- 
amined concerning  his  property,  and  that  said  referee  certify 
to  me  {or  to  E.  F.,  a  justice  of  the  Supreme  Court  residing  in 

the  judicial  district,  or  the  coimty  judge  of  the 

county  of ,  etc.),  all  the  evidence  and  the  other  pro- 
ceedings taken  before  him  {end  as  in  above  from  f).] 
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Warrant  for  Arrest  of  Judgment  Debtor. 

Form  No.  1383. 

Affidavit  to  Procure  Warrant  for  Arrest  of  Judgment  Debtor. 
(Code  Civ.  Pro.  §2437.) 

As  in  Form  No.  1380  to  end  thereof,  and  thence  as  follows: 
And  deponent  further  says,  that  there  is,  in  his  opinion,  dan- 
ger that  the  said  C.  D.  will  leave  the  State  of  New  York  [or 
will  conceal  himself],  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to  the  pay- 
ment of  the  said  judgment. 

That  such  opinion  and  belief  are  founded  upon  the  follow- 
ing facts  [state  the  facts,  and,  as  to  matters  stated  upon  informa- 
tion and  belief,  add  affidavit  of  informant,  or  account  for  its 
absence]. 


Form  ]Vo.  1384. 

Warrant  for  Arrest  of  Judgment  Debtor. 
(Code  Civ.  Pro.  §  2437. ) 
The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County 
of  . 

Whereas,  proof  has  been  made  to  me,  by  affidavit,  that 

a  judgment  was  heretofore,  and  on  the day  of , 

19 — ,  rendered  by  the Court,  upon  personal  service 

of  the  summons  [or  upon  the  personal  appearance  of  the  judg- 
ment debtor],  in  favor  of  A.  B.  and  against  C.  D.,  for 

dollars  and  cents,  damages  and  costs  [which  judg- 
ment has  been  duly  assigned  to  E.  F.,  and  is  now  owned  by 
him]   [the  judgment  roll  whereupon  was   duly  filed  in  the 

county  clerk's  office  on  the day  of , 

19—],  and  a  transcript  of  which  judgment  was  duly  filed,  and 

said  judgment  duly  docketed,  in  the county  clerk's 

office,  on  the  day  of  ,  19—,  and  that  an 

execution  has  been  duly  issued  thereupon  out  of  the 

Court  to  the  sheriff  of  the  proper  county  on  the day 

of ,  19 — ,  and  that  said  execution  has  since,  and  on 

the  day  of  ,  19—,  been  duly  returned  by 

said  sheriff  to  the county  clerk's  office  wholly  [or 

partly]  imsatisfied,  and  that  said  judgment  still  remains  wholly 
[or  partly]  unpaid  and  unsatisfied. 

And  also  upon  proof,  by  affidavit,  to  my  satisfaction,  that 
there  is  danger  that  the  said  C.  D.  will  leave  the  State  of 
New  York  [or  conceal  himself],  and  that  there  is  reason  to 

V^oL.  11— 80 
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believe  that  he  has  property  which  he  unjustly  refuses  to 
apply  to  the  payment  of  said  judgment,  to  wit:  that  [here 
recite  facts  as  they  appear  by  the  affidavit,  Form  No.  1383]. 

You  are  hereby  required  to  arrest  the  said  C.  D.,  and  to 
bring  him  before  me  [or  before,  etc.],  at,  etc.,  on,  etc.,  then  and 
there  to  be  dealt  with  according  to  law.  And  this  shall  be 
your  warrant  therefor. 

Witness,  etc. 


Form  No.  1385. 

Undertaking  of  Judgment  Debtor  to  Obtain  Ms  Discharge  from 

Arrest. 
(Code  Civ.   Pro.  §2440.) 

Whereas,  a  warrant  was  issued  by  Hon.  A.  0.,  judge,  etc., 

in  the  above-entitled  proceeding,  to  the  sheriff  of  — 

county,  pursuant  to  §  2437  of  the  Code  of  Civil  Procedure, 
requiring  the  said  sheriff  to  [state  requirement  of  warrant];  and, 

Whereas,  the  said  C.  D.  has  been  arrested  and  brought 
before  said  judge  [or  name  other  judge] ;  and. 

Whereas,  it  has  appeared  to  the  satisfaction  of  said  judge, 
from  the  examination  of  said  C.  D.  [or  name  other  proof],  that 
there  is  danger  that  he  will  leave  the  State  [or  conceal  him- 
self], and  that  he  has  property  which  he  has  unjustly  refused 
to  apply  to  the  satisfaction  of  the  judgment  mentioned  in  said 
warrant,  and  an  order  has  thereupon  been  made  by  said  judge,] 
dated ,  19 — ,  requiring  said  C.  D.  to  give  an  under- 
taking, with  the  sureties  and  in  the  sum  and  within  the  time 
specified  in  said  order.  [*] 

Now,   therefore,  we,   E.   F.,   of  [merchant],   and 

G.  H.,  of  [farmer],  do  hereby  jointly  and  severally 

undertake,  pursuant  to  the  said  order  and  to  the  provisions 
of  §  2440  of  the  Code  of  Civil  Procedure,  that  said  C.  D.  will, 
from  time  to  time,  as  the  said  judge  [or  justice]  directs,  attend 
before  the  said  judge  [or  before  the  referee  appointed  (or  to  be 
appointed)]  in  these  proceedings,  and  that  he  will  not,  until 
discharged  from  arrest  by  virtue  of  the  said  warrant,  dispose 
of  any  of  his  property  which  is  not  exempted  from  seizure  by 
§  2463  of  the  Code  of  Civil  Procedure. 

[Acknowledgment .] 
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Form  No.  1386. 

Warrant  upon  Failure  to  Comply  with  the  Order  Directing  Under- 
taking to  be  Given. 
(Code  Civ.  Pro.  §2440.) 

As  in  preceding  form  substantially,  to  [*],  and  thence  as  fol- 
lows: And,  whereas,  the  said  C.  D.  has  failed  to  comply  with 
the  said  order  within  the  time  therein  specified: 

Now,  therefore,  I  do  hereby  commit  the  said to 

the  [naming  prison],  there  to  remain  in  the  custody  of  the 
sheriff  of  —  county,  until  the  close  of  the  examina- 
tion in  these  proceedings,  or  until  the  giving  of  the  said  un- 
dertaking, except  as  I  may  direct  the  said  sheriff  to  produce 
him,  from  time  to  time,  as  required,  in  the  course  of  these 
proceedings. 

Witness,  etc. 


Form  No.  1387. 

Affidavit  to  Obtain  Order  for  Examination  of  Person  or  Officer  of 
Corporation  Having  Property,  etc.,  of  Judgment  Debtor. 

(Code  Civ.  Pro.  §2441.) 

Add  to  Forms  Nos.  1380  and  1381,  as  follows:  And  this  de- 
ponent further  shows,  upon  information  and  belief,  that  [*] 

F.  M.,  who  resides  at  ,  in  this  State  [or  who  does 

not  reside  in  this  State,  but  resides  at ,  in  the  State 

of ,  but  has  a  place  for  the  transaction  of  his  busi- 
ness, in  person,  at  ;  in  the  county  of  ,  in 

this  State,  or  who  does  not  reside  in  this  State,  and  has  no 
place,  etc.],  has  [f]  personal  property  of  the  said  C.  D.  exceed- 
ing ten  dollars  in  value,  to  wit  [describe  property]  [or  is  indebted 
to  the  said  C.  D.,  in  the  sum  of dollars,  upon,  etc.]. 

[That  the  information  of  deponent,  upon  which  such  be- 
lief is  based,  is  derived  from  G.  H.,  whose  afSdavit  is  hereto 
annexed,  or  whose  affidavit  could  not  be  obtained  for  the 
reason  that  {state  reason).] 

[Or  in  case  of  a  corporation  say,  from  (*):  The  (name  of 

corporation),  of  which  J.  K.,  who  resides  at ,  in  the 

county  of ,  in  this  State  (or  who  does  not  reside  in 

this  State,  but  resides  at ,  in  the  State  of  -; -, 

and  has  a  place  for  the  regular  transaction  of _  business,  m 

person,  at ,  in  the  county  of ,  in  this  State, 

or  who  does  not  reside  in  this  State,  and  has  no  place  for  the 
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regular  transaction  of  business,  in  person,  witliin  this  State), 
is  the  president,  etc.,  has,  etc.,  as  above  from  (t).] 


Form  No.  1388. 

Order  to  Examine  Person  Having  Property,  etc.,  of  Judgment 

Debtor. 

(Code  Civ.  Pro.  §2441.) 

Upon  proof,  by  the  affidavit  of  A.  B.  [or  C.  F.,  or  of  M.  F., 

attorney  for  A.  B.,  or  C.  F.],  dated  ,  19 —  [or  name 

other  evidence],  to  my  satisfaction,  that  a  judgment  was  rendered 

in  the  Court  on  the  day  of  , 

19 — ,  in  favor  of  A.  B.  against  C.  D.,  upon  the  personal  ap- 
pearance of  said  C.  D.  [or  upon  the  personal  service  [or  sub- 
stituted service  pursuant  to  section  436  of  the  Code  of  Civil 

Procedure]  of  the  summons   upon  said  C.  D.],  for 

dollars  and cents  [and  the  judgment  roll  thereupon 

filed  in  the county  clerk's  office  on  the da}' 

of ,  19 — ]  [a  transcript  of  which  judgment  was  duly 

filed,  and  said  judgment  duly  docketed,  in  the ^ county 

clerk's  office  on  the  day  of  ,  19 — ]  [which 

judgment  has  been  duly  assigned  to  said  C.  F.,  and  is  now  owned 
by  him]  and  that  an  execution  has  been  dtily  issued  thereupon 

on  the  day  of — ,  19 — ,  to  the  sheriff  of  the 

proper  county  against  the  property  of  said  C.  D.,  as  prescribed 
in  §  2458  of  the  Code  of  Civil  Procedure,  and  that  said  execution 

has  been  returned  on  the  day  of  ,  19^ — , 

wholly  [or  partly]  unsatisfied  [or  has  not  been  returned];  and 
also  that  F.  M.  [or  name  corporation]  has  personal  property 
of  said  C.  D.  exceeding  ten  dollars  in  value  [or  is  indebted] 
to  said  C.  D.  in  a  sum  exceeding  ten  dollars]: 

[Insert  here  clause  in  brackets,  immediately  preceding  word 
"now,"  in  Form  No.  1382,  when  required  by  §  2434.] 

Now,  upon  the  application  of  [M.  F.,  attorney  for]  the  said 
A.  B.  [or  C.  F.]: 

I  do  hereby  order  and  require  the  said  F.  M.  [or  K.  L., 
president,  etc.,  of  the  (name  corporation)]  to  attend  and  be 
examined  before  [me  (or  before  I.  J.,  who  is  hereby  appointed 

referee  for   that   purpose)],   at,   etc.,   on,   etc.,   at  — — 

o'clock  in  the  noon,  concerning  the  said  property 

[or  debt]  [and  that  said  referee  certify  to  me  (or  to  I.  F.,  a 
justice  of  the  Supreme  Court,  residing  in  the district, 
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or  the  county  judge  of  the  county  of )  all  the  evidence, 

and  the  other  proceedings  taken  by  him]. 

And  I  do  hereby  further  order,  that  the  said  C.  D.  and 
F.  M.  [or  name  of  corporation],  be  and  they  are  hereby  enjoined 
and  restrained  from  making  or  suffering  any  transfer  or  other 
disposition  of,  and  from  interfering  with,  the  said  property  [or 
debt]  of  the  said  C.  D.,  until  further  direction  in  the  premises. 

[And  I  do  hereby  further  order,  that  a  copy  of  this  order 
and  of  the  said  affidavit  be  served  upon,  and  notice  of  the 
proceedings  subsequent  thereto  be  given  to,  said  C.  D.  {state 
time  and  manner  of  notice).] 


Form  No.  1389. 

Referee's  Return  Pursuant  to  Order. 
(Code  Civ.  I'ro.  §§2442,  2444.) 

Examinations  and  testimony  of  C.  D.,  etc.,  taken  pur- 
suant to  the  annexed  order  of  Hon.  A.  O.,  judge,  etc.,  dated 

,  19 — ,  by  E.  F.,  referee,  at ,  on  the — 

day  of ,  19 — ,  at  o'clock  in  the  

noon  [and  on  other  days  to  which  the  said  examination  was, 
from  time  to  time,  adjourned,  as  hereinafter  stated]. 

.  ,  19 — ,  —  A.  M. 

Present,  F.  G.,  for ;  G.  H.,  for . 

Said  C.  D.  having  been  first  duly  sworn  by  said  referee, 
did  depose  as  follows,  being  examined  by  F.  G.,  for . 

[Insert  direct  testimony.] 

And  on  his  cross-examination  by  G.  H.,  for ,  said 

C.  D.  did  further  depose  as  follows. 

[Insert  testimony  upon  cross-examination.] 

And  so   on. 

I,  E.  F.,  referee,  do  hereby  certify  and  report,  that  the 

foregoing   examination   [or   examinations]   of  was 

[or  were]  taken  before  me  in  the  above-entitled  proceeding, 
pursuant  to  the  annexed  order,  at  the  time[s]  and  place[s] 
above  mentioned. 

That  every  answer  or  declaration  of  said  C.  D.,  etc.,  upon 
said  examination[s]  is  therein  inserted. 

That  said  deposition  [or  depositions]  was  [or  were],  when 
completed,  carefully  read  by  me  to  the  said  C.  D.,  etc.,  and 
was  [or  were]  thereupon  subscribed  by  him  [or  by  them]  in 
my  presence. 
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And  I  further  certify  and  report,  that  before  entering 
upon  said  examination[s]  or  taking  testimony,  I  subscribed 
and  took  the  oath  required  by  §  2445  of  the  Code  of  Civil 
Procedure,  which  oath  is  annexed  to,  and  returned  by,  me 
with  this  my  report. 

All  of  which  is  respectfully  submitted. 


Form  No.  1390. 

Oath  of  Referee. 
(Code  Civ.  Pro.  §2445.) 
I,  E.  F.,  the  referee  appointed  in  the  above-entitled  pro- 
ceeding, do  solemnly  swear  that  I  will  faithfully  and  fairly 
discharge  my  duty  upon   suc*h  reference,  and  will  make  a 
just  and  true  report  according  to  the  best  of  my  imderstanding. 


Form  IVo.  1391. 

Affidavit  to  Obtain  Order  Permitting  Person  to  Pay  Debt  to 

Sheriff. 
(Code  Civ.  Pro.  §2446.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

[attorney  for  the]  judgment  creditor  in  the  above-entitled 
proceeding. 

That  said  proceeding  "was  commenced  before  Hon.  A.  0., 

judge,  etc.,  on  the  day  of  '■ — ,  19 — ,  and  is 

now  pending  before  said  judge,  who,  on  the  day  aforesaid, 
granted  an  order  [or  warrant]  therein  requiring,  etc.  [state 
requirements  of  order  or  warrant]. 

That  no  receiver  has  been  appointed  therein  and  no  re- 
ceivership has  been  extended  thereto. 

That  B.  C,  of  ,  or  the  [name  of  corporation]  is 

indebted  to  C.  D.,  the  judgment  debtor  herein,  in  the  sum 

of  dollars,  upon  [state  nature  of  indebtedness]  [as 

deponent  is  informed  by  said  B.  C,  whose  affidavit  is  hereto 
annexed,  and  believes  to  be  true]. 

That  no  previous  application,  etc. 


Form  No.  1393. 

Notice  of  Application  for  Order  Permitting  Payment  to  Sheriff 
by  Person  Indebted  to  Judgment  Debtor. 

(Code  Civ.  Pro.  §  2446.) 

Sirs — ^Take  notice,   that  an  appUcation  will  be  made  to 
Hon.  A.  0.,  judge  [or  justice]  of  the Court,  at,  etcy 
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on,  etc.,  for  an  order  permitting  B.  C.  [or  name  corporation] 

to  pay  to  the  sheriff  of ■ county  the  sum  of 

dollars  on  account  of  the  indebtedness  of  said  B.  C,  etc.,  to 
said  C.  D.,  mentioned  in  the  affidavit  of  A.  B.,  a  copy  of  which 
is  hereto  annexed,  and  herewith  served  upon  you,  and  for  such 
other,  etc. 

That  said  apphcation  will  be  made  upon  the  said  affida- 
vit, and  upon  [name  other  papers]. 


Form  No.  1393. 

Order  Permitting  Person  to  Pay  Debt  to  SheriflF, 

(Code  Civ.  Pro.  §  2446.) 

It  having  appeared  to  my  satisfaction,  by  the  affidavit  of 
A.  B.,  in  the  above-entitled  proceeding  heretofore  commenced 

before  me,  dated  ,  19 — ,  that  B.  C,  of  

[or  that  the  {name  of  corporation)],  is  indebted  to  said  C.  D., 

the  judgment  debtor  herein,  in  the  sum  of  dollars, 

upon,  etc.  [state  nature  of  indebtedness],  and  due  notice  having 
been  given  of  this  application  to  [name  persons  notified]  as 
directed  by  me,  and  no  receiver  having  been  appointed  herein, 
and  no  extension  having  been  made  of  any  receivership  hereto: 

Now,  upon  the  apphcation  of  F.  G.,  counsel  for  said  A.  B., 
the  judgment  creditor  herein,  I,  A.  0.,  the  judge,  etc.,  by 
whom  the  order  [or  warrant]  herein,  by  which  this  proceed- 
ing was  instituted,  was  granted,  do  hereby  order,  pursuant 
to  §  2446  of  the  Code  of  Civil  Procedure,  that  said  B.  C.  [or 
name  corporation]  be  and  he  [or  it]  is  hereby  permitted  to  pay 

to  the  sheriff  of county  the  sum  of dollars 

on  account  of  his  [or  its]  said  indebtedness  to  said  C.  D.  [said 
payment  to  have  the  effect  provided  by  said  §  2446  of  the 
Code  of  Civil  Procedure;  that  is  to  say,  the  same  will  be,  to 
the  extent  thereof,  a  discharge  of  the  said  indebtedness,  except 
as  against  a  transferee  from  the  said  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights 
the  said  B.  C,  etc.,  had  actual  notice  when  the  payment  was 
made]. 

Form  No.  1394. 

Notice  of  Application  for  Order  that  Debtor  Pay  Over  Money,  etc. 

(Code  Civ.  Pro.  §  2447.) 

giRS__Take  notice,  that  upon  the  examination  [and  testi- 
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mony]  herein,  an  application  will  be  made  to  Hon.  A.  0., 
judge,  etc.,  at,  etc.,  on,  etc.,  for  an  order  directing  C.  D.,  the 
judgment  debtor  herein  [or  name  other  person  as  in  Form 
No.  1395],  immediately  to  pay  oyer  the  sum  of dol- 
lars [or  deliver  the  following  property,  to  wit  (describing  it)], 
to  the  sheriff  of  the  county  of ,  or  to  A.  M.,  the  re- 
ceiver appointed  herein  [or  whose  receivership  has  been  ex- 
tended to  this  proceeding],  and  for  such  other,  etc. 


Form  IVo.  1395. 

Order  Requiring  Delivery  of  Money  or  Property  to  Sheriff  or 

Eeceiver  by  Judgment  Debtor. 

(Code  Civ.  Pro.  §2447.) 

It  having  appeared  by  the  examination  [and  testimony] 
taken  in  the  above-entitled  proceeding,  that  C.  D.,  the  judg- 
ment debtor  herein,  has  in  his  possession,  or  \inder  his  con- 
trol, certain  money  [or  personal  property]  belonging  to  him, 
to  wit  [describe  same]  [or  that  one  or  more  articles  of  personal 
property  capable  of  delivery,  to  wit  (describe  same),  the  right 
of  said  C.  D.  to  the  possession  whereof  is  not  substantially 
disputed,  are  in  the  possession  (or  under  the  control)  of  G.  H., 

of ],  and  due  notice  of  this  application  having  been 

given  to ^ ,  as  required  by  me: 

Now,  upon  motion  of  A.  F.,  counsel  for  A.  B.,  the  judg- 
ment creditor  herein,  after  hearing,  etc.,  and  on  reading 
[nam^  opposing  papers  (or  no  one  appearing  to  oppose)],  I 
do  hereby  order  and  direct  the  said  C.  D.  [or  G.  H.]  imme- 
diately to  pay  the  said  sum  of dollars  [or  to  deliver 

the  said  articles  of  personal  property]  to  the  sheriff  of  the 

county  of  [or  to  A.  M.,  the  receiver  appointed  in 

this  proceeding  (or  whose  receivership  has  been  extended 
to  this  proceeding)]. 


Form  No.  1396. 

Order  Directing  the  Payment  or  Application  of  Money  or  Property 

by  Sheriff. 
(Code  Civ.  Pro.  §2449.) 

A.  M.  having  been  appointed  receiver  of  the  property  of 
C.  D.,  the  judgment  debtor  herein,  by  my  order,  dated — ,  19 — 
[or  the  receivership  of  A.  M.,  of  the  property  of  C.  D.,  the 
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Order  Directing  Balance  to  be  Paid  Debtor. 

judgment  debtor  herein,  having  been  extended  to  the  pro- 
ceeding by  my  order,  dated ,  19 — ]: 

it  is  hereby  ordered,  on  the  application  of  F.  G.,  attorney 

for  said  A.  B.,  after  hearing,  etc.,  that  ,  the  sheriff 

of county,  pay  [or  deliver]  to  said  receiver  the  money 

[or  the  proceeds  of  the  property,  or  the  property]  paid  [or 
delivered]  to  him,  pursuant  to  niy  order,  made  herein  on 
the day  of ,  19 — ,  after  deducting  his  fees. 

[Or  it  having  appeared  to  my  satisfaction  by  the  exam- 
ination of  C.  D.,  the  judgment  debtor  herein  (and  other  tes- 
timony), taken  before  me  {or  before  I.  J.,  referee  herein,  and 
returned  to  me),  that  an  order  appointing  a  receiver  of  the 
property  of  said  C.  D.,  the  judgment  debtor  herein,  or  ex- 
tending a  receivership  of  said  property  hereto,  is  not  nec- 
essary; now,  upon  the  application  of  M.  F.,  attorney  for  said 

A.  B.,  it  is  hereby  ordered,  that  the  sheriff  of county 

apply  the  money  heretofore  paid  to  him  (or  the  proceeds 
of  the  property  heretofore  delivered  to  him,  pursuant  to  my 

order  herein,  dated ,  19 — ),  upon  the  execution  now 

in  his  hands  (or  which  may  be  hereafter  issued  to  him),  in 
favor  of  said  A.  B.  against  said  C.  D.] 


Form  No.  1397. 

Order  Directing  Balance,  etc.,  to  be  Paid  to  Judgment  Debtor  in 

Certain  Cases. 
(Code  Civ.  Pro.  §2450.) 

It  having  appeared  by  the  affidavit  of  A.  B.,  dated,  etc., 

that  the  sum  of  dollars  has  been  paid  [or  certain 

property,   to  wit:  (describing  same),  has  been  delivered]  to 

the  sheriff  of  the  county  of [or  to  M.  N.,  appointed 

receiver  of  the  property  of  C.  D.,  iii  the  above-entitled  pro- 
ceeding: or  to  whom  a  receivership  was  extended  in  the  above- 
entitled  proceeding],  pursuant  to  my  order,  made  herein  on 

tl^e  day  of  ,  19 — ,  and  that  the  said  sum 

[or  the  sum  of dollars  thereof,  or  the  said  property, 

or  a  portion  of  said  property,  to  wit  (state  same)],  still  remains 
in  the  hands  of  said  sheriff  [or  of  said  receiver],  and  that  said 
proceeding  has  been  dismissed  [or  discontinued,  or  name  other 
cases  provided  for  in  §  2450  of  the  Code  of  Civil  Procedure]: 

Now,  upon  motion  of  M.  N.,  attorney  for  said  A.  B.,  after 
hearing,  etc.: 
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Sheriff's  Return  of  Arrest  Pursuant  to  Warrant. 

It  is  hereby  ordered,  that  the  said  sheriff  [or  receiver]  pay 

the  said  sum  of dollars  [or  the  said  portion  of  said 

sum  of  dollars],  remaining  in  his  hands  [or  deliver 

the  said  property,  or  the  said  portion  of  said  property  re- 
maining in  his  hands],  to  the  said  C.  D.  [or  to  F.  H.,  who 
appears  by  said  affidavit  to  be  entitled  thereto],  upon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable  against 
the  same. 


Form  No.  1398. 

Affidavit  of  Service  of  Injunction  Order  and  Order  Eequiring 

Debtor's  Attendance  for  Examination. 

(Code  Civ.  Pro.  §2452.) 

E.  F.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  he  served  the  annexed  origi- 
nal* order,  in  the  above-entitled  proceeding,  upon  C.  D.  [the 
judgment  debtor,  in  the  above-entitled  proceeding],  by  de- 
livering to  said  C.  D.  a  copy  thereof,  and  of  the  affidavit  of 
A.  B.,  therein  mentioned,  upon  which  the  same  was  made, 
and  by  exhibiting,  at  the  same  time,  the  said  annexed  origi- 
nal order,  under  the  hand  of  the  judge  making  it,  to  the  said 
C.  D. 

That  said  service  was  made  at  the  [city]  of  ,  in 

the  coimty  of  ; ,  in  this  State  [where  said  C.  D.  re- 
sided at  the  time  of  such  service;  or  that  said  C.  D.,  at  the 
time  of  such  service,  resided  (or  had  an  office  for  the  regu- 
lar transaction  of  business  in  person),  at  ,  in  the 

county  of ■ ,  in  this  State,  or  resided  out  of  this  State]. 


Form  No.  1399. 

Sheriffs  Return  of  Arrest  Pursuant  to  Warrant. 
(Code  Civ.  Pro.  §  2453.) 

I  certify  that  on  the  day  of ,  19^,  at 

,  in  the  county  of  ,  I  arrested  the  within 

named  C.  D.,  pursuant  to  the  within  warrant,  and,  at  the 
same  time  and  place,  delivered  to  him  a  copy  of  the  said 
warrant,  and  of  the  affidavit  therein  mentioned,  upon  which 
the  same  was  granted,  and  that  I  have  produced  the  said 
C.  D.  before  Hon.  A.  0.,  judge,  etc.,  at  the  time  and  place 
mentioned  in  said  warrant,  as  I  am.  thereby  required. 
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Order  Directing  Pajhnent  of  Costs  to  Judgment  Debtor.       _ 

Form  No.  1400.  , 

Order  Dismissing  or  Discontinuing  Proceeding.  ; 

(CodeOiv,  Pro.  §2454.) 

Upon  the  application  of  M.  N.,  attorney  for  A.  B,,  the 
judgment  creditor  in  the  above-entitled  proceeding,  and  on 
filingthe  afBdayit  of  said  A.  B.,  dated — ,  19 — ,  show- 
ing that,  etc.  [state  substance  oj  affidavit],  and  after  hearing,  etc.: 
- 1  do  hereby  order,  that  the  above-entitled  proceeding  be 
and- the  sarhe  is  hereby  discontinued  upon- the  following 
terms,  namely  [state.same\.       .              ■        :  ' 

[Or  it  having  appeared,  to  me  by  the  affidavit  of  C.  D., 

dated  ,  19 — ,  that  A.~  B.,  the  judgment  creditor  in 

the  above-entitled  proceeding,  has.  unreasonably  neglected 
(or:  delayed),  to;  proceed  therein  {fn  that  the,  judgment  upon 
the  return  of  an  execution  upon  which  this  proceeding  was 
brought  has  been  satisfied),  and  due  notice  of  this  applica- 
^tioh-having.  been,  given  to  said  A.  B.,  and  to  [name  other  j)&r- 
'sovis  seriJed),  and  on.  motion  of  M.>F.,  counsel  for  (said  C.  D.), 
arid  after- hearing,  etc.,  and  on  reading  {name  opposing  papers) 
(or!  no  one  appearing  to  oppose):  I  do  hereby  order,  that 
the  ajaove-enti tied  proceeding  be  and- the  same  is  hereby  dis- 
'missed,:upon  the  following  terms  (state  same).] 


Form  No.  1401. 

Otder  Directing  Payment  of  Costs  to  Judgment  Creditor. 

(Code  Civ.  Pro.  §2455.) 

^--  i' do  hereby  order  and  allow  to  A.  B.,  the  judgment  cred- 
itor herein,  upon  the  application  of  J.  C,  attorney  for  said 
A.  B.,  the  sum  of  "'-  "■  ■ — dollars,  as-  costSj  in  this  proceed- 
ing, and  direct  the  same  to  be  paid  by  the  sheriff  of ^ — 

county  [or  by  M.  N.,  receiver  herein],  out  of  any  money  which 

has  come,  or  which  may  come,  to  his  hands  [or  within 

days  by  the  said  C.  D.,  the  judgment  debtor  herein,  etc.]. 

Form  No.  1403. 

Order  Directing  Payment  of  Costs  to  Judgment  Debtor. 
(Code  Civ.  Pro.  §2456.) 

C.  D.,  the  judgment  debtor  in  this  proceeding  [or  describe 
other  party  examined],  having  been  examined  herein,  and 
property  applicable  to  the  payment  of  the  judgment  not 
having  been  discovered  in  the  course  of  this  proceedmg: 
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Affidavit  to  Examine  Debtor. 

Now,  upon  the  application  of  G.  H.,  attorney  for  said 

C.  D.,  I  do  hereby  allow  to  said  C.  D.  the  sum  of 

dollars,  as  costs  herein,  and  I  hereby  direct  the  payment  of 

said  amount  by  A.  B.,  the  judgment  creditor,  within 

days  after  the  personal  service  upon  him  of  a  certified  copy 
of  this  order,  and  a  demand  therefor  by  said  judgment  debtor 
or  his  lawful  agent  or  attorney  [or  by  A.  M.,  the  receiver 
of  the  property  of  said  C.  D.,  herein;  or  by  the  sheriff  of  the 

county  of  ,  out  of  any  money  which  has  come,  or 

may  come,  to  the  hands  of  said  receiver  (or  sheriff)]. 


Form  No.  1403. 

Affidavit  to  Obtain  Examination  of  Jndgntent  Debtor,  etc.,  when 
Execution  has  been  Issued  Pursuant  to  Section  1934  or  1941 
of  Code  of  Civil  Procedure, 

(Code  Civ.  Pro.  §  2461.) 

As  in  Form  No.  1380  to  [**],  and  thence  as  follows:  And  was 
rendered  pursuant  to  the  provisions  of  article  third  of  title 
fifth  of  chapter  fifteenth  of  the  Code  of  Civil  Procedure,  for 
the  amount  determined  to  be  unpaid  upon  a  judgment  originally 

rendered  on  the  day  of  ,   19 — ,   against 

G.  W.  T.  and  said  defendant,  in  the  Court,  upon 

their  joint  Hability,  and  for  the  costs  of  the  action  in  which 
the  first  above  mentioned  judgment  was  rendered. 

That  an  execution  was  duly  issued  upon  the  judgment 

aforesaid,  rendered  against  said  C.  D.  on  the  day 

of  r,  19 —  [describing  judgment  upon  which  proceeding 

is  brought]. 

[Conclude  as  in  Form  No.  1380  from  (t)J 
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Notice  of  Entry  of  Judgment  or  Order. 


Form  No.  1408. 

Exceptions  to  Ruling  of  Court  or  Referee. 
(Code  Civ.  Pro.  §  994.) 

The  plaintiff  [or  defendant  ]  hereby  excepts  to  the  rulings 
of  the  court  [or  of  the  referee],  upon  questions  of  law,  in  the 
above-entitled  action,  contained  in  its  written  decision  [or 
contained  in  his  report],  as  follows: 

To  the  first  of  said  conclusions  of  law. 

To  the  second  of  said  conclusions  of  law. 

To  the  third  of  said  conclusions  of  law,  in  so  far  as  it  is 
thereby  decided  that,  etc. 


Form  ]Vo.  1409. 

Notice  of  Entry  of  Order  to  Limit  Time  to  Appeal  Therefrom  to 
Court  of  Appeals. 

(Code  Civ.  Pro.  §  132.5.) 

Sir — ^Take  notice,  that  the  within  [or  annexed]  is  a  copy 

of  an  order  of  the  Appellate  Division  of  the  Court, 

Department,  entered  in county  clerk's  office 

in  the  above-entitled  action,  on  the day  of , 

19—. 


Form  ]Vo.  1410. 

Notice  of  Entry  of  Judgment  or  Order  to  Limit  Time  for  Appeal. 
(Code  Civ.  Pro.  §§  1343,  1351.) 

Sir — ^Take  notice,  that  a  judgment  [or  order]  of  the 

Court  was  entered  in  the  county  clerk's  office  [or 

name  other  clerk's  office],  on  the day  of  , 

19—,  in  the  above-entitled  action,,  a  copy  of  which  is  hereto 
annexed,  and  herewith  served  upon  you.^ 

I  See  Rollins  v.  Wood,  16  Hun,  686,  that  notice  of  the  entry  of  judgment, 
although  it  states  the  date  and  amount  of  damages  and  costs,  is  not  a  "  copy 
of  the  judgment"  required  by  §  1351  of  Code  Civ.  Pro.,  arid  service  thereof 
does  not  limit  the  time  to  appeal. 

An  omission  to  state  in,  or  indorse  upon,  the  notice,  the  office  address  or 
place  of  business  of  the  attorney,  as  required  by  Rule  3,  Oen.  Rules  of  Prac., 
renders  the  notice  insufficient  to  Umit  the  time  for  appeal.  Kelly  v.  Shee- 
han,  76  N.  Y.  325;  Kilmer  v.  Hathorn,  78  N.  Y.  228;  Fortsmann  v.  Schulting, 
107  N.  Y.  644;  Livingston  v.  N.  Y.  Elevated  R.  Co.,  60  Hun,  473;  15  Supp. 
191-  Zappv.  Miller,  109  N.  Y.  61;  Good  y . Daland,  119  N.  Y.  153;  Stoats  v. 
Garrett,  21  Week.  Dig.  39;  aff'd  without  opinion,  98  N.  Y.  630. 

irhe  notice  of  entry  of  judgment  must  be  one  coming  from  the  prevailing 
party.  No  other  party,  nor  the  attorney  representing  another  party,  has 
the  right  to  serve  a  notice  for  the  prevailing  party,  and  a  notice  so  served 
will  not,  so  far  as  he  is  concerned,  set  running  the  bar  of  the  statute.  Kilmer 
v.  Hathorn,  supra. 
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Order  Allowing  Appeal  to  be  Taken  by  Heir,  etc. 

Form  No.  1411. 

Affidavit  by  Person  Appealing,  not  a  Party  to  the  Special 

Proceeding. 

(Code  Civ.  Pro.  §2569.) 

E.  F.,  of  ,  being  duly  sworn,  says,  that  he  [*]  is 

a  creditor  of  [or  a  person  interested  in]  the  estate  of  M.  N., 
deceased  [or  in  the  fund  affected  by  the  decree   (or  order) 

entered  in  the   above-entitled   proceeding   on  the  

day  of ,  19 — ,  by  the  surrogate's  court  (or  surrogate) 

of county,  (state  nature  of  decree  or  order)],  by  reason 

of  [state  indebtedness  or  interest]. 

That  he  was  not  a  party  to  the  above-entitled  proceeding, 
but  was  entitled  by  law  to  be  heard  therein  upon  his  appli- 
cation. 

[Or  as   above  to  (*)  and  from   thence  as  follows:   Has  ac-, 
quired,  since  the  decree  (or  order)  made  and  entered  in  the 
above-entitled  proceeding  by  the  surrogate's   court  (or  sur- 
rogate) of  comity,  on  the day  of  , 

19 — ,  (state  nature  of  decree  or  order),  a  right  (or  interest)  in 
the  estate  of  M.  N.,  deceased  (or  in  the  fund  affected  by  said 
decree,  etc.),  which  right  (or  interest)  is  as  follows  (state 
same);  that  said  right  (or  interest)  would  have  entitled  him 
to  be  heard,  if  it  had  been  acquired  previously  to  the  time 
when  the  said  decree  (or  order)  was  made.] 


Form  No.  1413. 

Order  Allowing  Appeal  to  be  Taken  by  Heir,  Devisee  or  Personal 

Representative. 

(Code  Civ.  Pro.  §  785. ) 

It  appearing  by  the  affidavit  of  E.  F.,  dated  , 

19 — ,  that  the  plaintiff  [or  defendant]  has  died  on  the 

day  of ,  19 — ,  and  before  the  expiration  of  the  time 

allowed  by  law  to  appeal  from  the  judgment  [or  order]  entered 

herein  on  the  day  of  ,  19—,  [state  nature 

of  judgment  or  order]  [or  to  move  to  set  aside  the  final  judg- 
ment entered  herein  on  the day  of ,  19 — , 

for  error  in  fact],  and  it  appearing  that  due  notice  of  this 
motion  has  been  served  upon  the  attorney  for  the  defendant; 
and  on  reading  and  filing  [name  any  opposing  papers]: 

Now,  on  motion  of  I.  J.,  of  counsel  for  K.  L.,  the  heir  [or 
devisee;  or  executor  of  the  will;  or  administrator  of,  etc.], 
of  said  plaintiff  [or  defendant]: 
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Affidavit  to  Procure  Substitution. 


_  It  is  hereby  ordered,  after  hearing,  etc.  [or  no  one  appear- 
ing to  oppose],  that  said  K.  L.  [as  such  executor  {or  admin- 
istrator)] have  leave  to  take  an  appeal  from  said  judgment 
[or  order],  on  or  before  the day  of ,  19— .i 

Form  No.  1413. 

Affidavit  to  Procure  Order  of  Substitution  of  Executor,  etc.,  where 
Adverse  Party  has  Died  before  Appeal  was  Taken. 

(Code  Civ.  Pro.  §  1297.) 
A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant]: 

That  on  the  day  of  ,  19—   a  judgment 

was  rendered  in  the  above-entitled  action  by  the  

Court,  in  favor  of  the  [plaintiff],  M.  B.,  and  against  the  [de- 
fendant],  E.    F.,   for   dollars   and  cents 

[or  state  other  relief],  which  judgment  was  entered  in  the 

county  clerk's  office  on  that  day  lor  that  on,  etc.,  an  order 
was  made  and  entered  in  the  above-entitled  action  (state  nature 
of  the  order)]. 

That  after  ^  the  rendition  and  entry  of  said  judgment  [or 
after  the  making  and  entry  of  said  order],  and  on  or  about 
the  — day  of ,  19—,  the  said  M.  B.  died,  leav- 
ing his  last  will  and  testament,  which  has  been  duly  admitted 

to  probate  by  the  surrogate  of  county,  in  which 

county  said  M.  B.  resided  at  the  time  of  his  death;  and 
0.  F.  has  been  duly  appointed  by  said  surrogate  as  the  ex- 
ecutor thereof,  and  has  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  such  executor  [or  that  after,  etc.,  the 
said  M.  B.  died  intestate,  and  that  0.  F.  has  been  duly  ap- 
pointed by  the  surrogate  of ^  county,  in  which  county 

said  M.  B.  resided  at  the  time  of  his  death,  as  administrator 
of,  etc.,  of  said  M.  B.,  deceased;  or  that  after,  etc.,  the  said 

M.  B.  died  intestate,  and  that  O.  F.,  of ,  is  the  sole 

heir  at  law  of  said  M.  B.,  deceased;  or  that  after,  etc.,  the  said 
M.  B.  died,  and  that  by  his  will  he  gave  and  devised  to  0.  F. 
the  real  property,  to  recover  the  possession  of  which  said 
action  was  brought  (or  state  s-ach  other  facts  as  the  case  requires)]. 

1  Not  more  than  four  months  from  the  death  of  ancestor,  etc.  Code  Civ. 
Pro.  §  784.     See  Lavalle  v.  Skelly,  24  Hun,  642;  aff'd  90  N.  Y.  546. 

2  This  form  may  be  easily  adajjted  to  the  case  of  a  death  before  the  entry 
of  the  order  mentioned  in  Code  Civ.  Pro.  §  1297.  Also  to  cases  arising  under 
§  1296.     Id. 

Vol.  11—81 
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Affidavit  to  Procure  Order  to  Show  Cause. 

That  said  E.  F.  has  appealed  from  said  judgment  [or  order] 

to  [the  General  Term  of]  the Court,  on  the 

day  of ,  19—} 


Form  No.  1414. 

Order  Substituting  Executor,  etc.,  of  Deceased  Party  as  Bespondent 
on  Appeal,  where  Adverse  Party  has  Died  before  Appeal  was 

Taken 

(Code  Civ.  Pro.  §  1297. ) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  by  which  it  appears  that  [reciting,  substantially,  con- 
tents of  Form  No.  1413],  and  on  reading  and  filing  notice 
of  this  motion,  with  proof  of  due  service  thereof  upon  O.  F., 
the  executor  of  the  will  of  M.  B.,  deceased  [or  other  description 
of  person  to  be  substituted];  and  on  reading  and  filing  [name 
opposing  papers];  and  after  hearing  I.  J.,  of  counsel  for  the 
appellant,  E.  F.,  and  J.  K.,  of  counsel  for  said  O.  F.  [or  no  one 
appearing  to  oppose]: 

It  is  hereby  ordered,  that  said  0.  F.,  the  executor  of,  etc. 
[or  other  description],  be  and  he  is  hereby  substituted  as  re- 
spondent in  place  and  stead  of  said  M.  B.,  deceased,  as  the 
respondent  in  the  said  appeal  brought  by  said  E.  F.  from  the 
said  judgment  [or  order]. 


Form  No.  1415. 

Affidavit  to  Procure  Order  to  Show  Cause  why  Judgment,  etc., 

Should  not  be  Reversed,  etc. 

(Code  Civ.  Pro.  §3298.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant]. 

That  on  the  — —  day  of  ,  19 — ,  an  appeal 

was  taken  by  C.  D.  from  the  judgment  of  the Court, 

entered  herein  on  the  day  of  ,  19 — ,  for 

dollars   and   cents,    damages   and   costs 

[or  state  other  relief]  [or  from  the  order  of  the Court, 

entered  herein  on  the day  of ,  19 — ,  (stating 

substance  of  order)],  to  the  [name  court]. 

That  before  any  hearing  had  been  had  of  said  appeal,  and 
more  than  three  months  since,  and  on  or  about  the 

1  See  In  the  Matter  of  Beckvnth,  87  N.  Y.  503;  S.  C,  90  N.  Y.  667;  holding 
that  Code  Civ.  Pro.  §  129  did  not  apply  to  a  case  where  a  lunatic  died  pending 
an  appeal  from  an  order  made  in  a  controversy  between  his  committee  and 
a  third  person,  and  that  the  proceedings  abated  by  the  lunatic's  death. 
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Order  on  Return  of  Order  to  Show  Cause. 


day  of  ,  19—,  the  said  appellant,  C.  D.  [or  the  re- 
spondent, M.  N.],  died. 

That  deponent  has  made  the  following  inquiries  as  to  the 
persons  interested  in  the  estate  of  said  C.  D.  [or  M.  N.],  to  wit: 
[state  inquiries  made],  and  that  the  following  are  all  the  persons 
interested  in  the  said  estate,  so  far  as  can  be  ascertained  by 
defendant,  to  wit  [insert  names  of  persons  interested]. 

That  no  order  has  been  made  substituting  any  other  per- 
son in  place  of  said  C.  D.  [or  M.  N.]  in  said  appeal. 


Form  No.  1416. 

Order  to  Show  Cause  why  Judgment,  etc.,  Should  not  be  Reversed, 
etc.,  where  Party  to  Appeal  Dies,  and  Order  of  Substitution  is 
not  made  within  Three  Months  after  such  Death. 
(Code  Civ.  Pro.  §  1298.) 

On  reading  and  filing  the  affidavit  of  A.  B.,  dated , 

19 — ,  showing  that  an  appeal  was  brought  by  C.  D.  from 

the  judgment  [or  order]  of  the  Court,  entered  in 

this  action  on  the  day  of  ,  19—,  to  [the 

Appellate  Division  of]  the Court. 

That  before  the  hearing  of  said  appeal,  and  more  than  three 

months  since,  and  on  or  about  the day  of , 

19—,  the  said  appellant,  C.  D.  [or  the  respondent,  M.  N.], 
died,  and  that  no  order  substituting  another  person  in  place 
of  said  C.  D.  [or  M.  N.]  has  been  made: 

It  is  hereby  ordered,  that  all  persons  interested  in  the  es- 
tate of  said  C.  D.  [or  M.  N.]  show  cause  before  this  court, 
at  a  stated  term  of  the  Appellate  Division  of  the  Supreme 

Qourt, Department  thereof,  to  be  held  at , 

on  the  day  of  ,  19—,  why  the  said  judg- 
ment [or  order]  appealed  from  should  not  be  reversed  [or 
affirmed,  or  why  said  appeal  should  not  be  dismissed]. 

It  is  further  ordered,  that  a  copy  of  this  order  [and  of  said 
affidavit]  be  served  upon  [designate  parties  to  be  served  and 

manner  of  service],  on  or  before  the •  day  of  , 

19—- 

FormNo.  1417. 

Order  on  Return  of  Order  to  Show  Cause  why  Judgment,  etc., 

Should  not  be  Reversed,  etc. 

(Code  Civ.  Pro.  §  1298.) 

After  recitals:  It  is  hereby  ordered,  that  the  said  judgment 
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Notice  of  Appeal  from  Final  Judgment  or  Order. 

[or  order]  be  and  the  same  is  hereby  reversed  [or  affirmed; 
or  that  the  said  appeal  be  dismissed]  [with  costs  of  said  appeal 
to  the  appellant,  or  respondent]. 


Form  No.  1418. 

Affidavit  to  Obtain  Order  Substituting  Representative  of  Deceased 
Party  to  Appeal. 

(Code  Civ.  Pro.  §1299.) 

A.  B.,  of — ,  being  duly  sworn,  says,  that  he  is  [in- 
sert description  of  affiant]. 

That  judgment  was  entered  in  the  above-entitled  action, 
on  the day  of ,  19 — ,  in  favor  of  the  [plain- 
tiff] and  against  the  [defendant]  for  [stating  relief]  [or  that  an 

order  was  entered  in  the  above-entitled  action,  on  the 

day  of ,  19 — ,  (stating  substance  of  order)]. 

That  an  appeal  was  taken  by  the  said  [defendant]  to  [the 

Appellate  Division  of]  the  — Court,  on  the  

day  of ,  19 — ,  from  said  judgment  [or  order]. 

That  afterwards,   and  on  or  about  the  day  of 

,  19 — ,  the  said  [appellant]  departed  this  life,  and 

that  M.  N.  has  been  duly  appointed  the  executor  of  the  will 
of  said  appellant  [or  the  administrator  of,  etc.,  of  said  ap- 
pellant] by  the  surrogate  of county. 


Form  No.  1419. 

Order  Substituting  Representative  of  Deceased  Party  to  Appeal* 

(Code  Civ.  Pro.  §  1299. 
After  recitals:  It  is  hereby  ordered,  on  motion  of  0.  F., 
attorney  for  said  respondent  [or  appellant],  after  hearing 
I.  F.  for  said  M.  N.  [or  no  one  appearing  to  oppose],  that  said 
M.  N.,  as  such  executor  [or  administrator],  be  substituted 
as  appellant  [or  respondent]  in  said  appeal  in  place  and  stead 
of  said  C.  D. 


Form  No.  1430. 

Notice  of  Appeal  from  Final  Judgment  or  Order. 

(Code  Civ.  Pro.  §1300.) 

Take  notice,  that  the  plaintiff,  A.  B.  [or  the  defendant, 
C.  D.],  appeals  [upon  questions  of  law  and  upon  the  facts  ^] 

1  See  Ross  v.  Wigg,  100  N.  Y.  243,  247. 

2  It  may  be  safer  to  insert  this  clause  vmder  §  1346  of  Code  Civ.  Pro., 
where  the  appeal  is  taken  upon  the  law  and  facts,  from  a  judgment  rendered 
upon  a  trial  by  a  referee  or  oy  the  court  without  a  jury. 
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Notice  of  Appeal  to  the  Court  of  Appeals. 

to  the  Appellate  Division  of  the  Supreme  Court  in  and  for  the 
Department,  from  the  final  [or  interlocutory]  judg- 
ment [or  from  the  order],  entered  in  this  action  on  the 


day  of  ■ ,  19 — ,  in  the county  clerk's  office 

[or  from  so  much  of  the  final  {or  interlocutory)  judgment 
{or  from  so  much  of  the  order),  entered  in  this  action  on,  etc., 
in,  etc.,  as  directs  that,  etc.]  [and  that  the  appellant  intends 
to  bring  up,  for  review,  upon  said  appeal,  the  interlocutory 
judgment  entered  in  said  action  {or  the  order  entered  in  said 
action),  on  the day  of ,  19 — ]. 


FormlVo.  1431. 

Notice  of  Appeal  from  Judge's  Order. 
(Code  Civ.  Pro.  §§  1300,  1348.) 

Take  notice,  that  the  defendant,  A.  B.  [or  plaintiff,  C.  D.], 
hereby  appeals  to  the  Appellate  Division  of  the  Supreme 

Court,  in  and  for  the  Department,  from  the  order 

of  Hon.  A.  0.,  judge  of  the  Court,  made  in  the 

above-entitled  action,  dated  ,  19 — ,  and  entered  in 

the  county  clerk's  office  [or  other  clerk's  office] 

on  the day  of ,  19 — . 


Form  No.  1433. 

Notice  of  Appeal  to  the  Court  of  Appeals,  General  Form. 

(Code  Civ.  Pro.  §1.S00.) 

Take  notice,  that  the  plaintiff,  A.  B.  [or  the  defendant, 
C.  D.],  appeals  to  the  Court  of  Appeals  [*]  from  the  judg- 
ment [or  from  the  order]  of  the  Appellate  Division  of  the 

Supreme  Court,  in  and  for  the  Department,  in  this 

action,  entered  in  the  county  clerk's  office,  on  the 

day   of ,    19 — ,    affirming   [or  reversing] 

the  final  [or  interlocutory]  judgment  [or  the  order]  of  the 

[Special  Term  of  the]  Court,  entered  in  said  clerk's 

office  on  the day  of ,  19—  [or  from  so  much 

of  the  final  {or  interlocutory)  judgment  {or  from  so  much  of 
the  order)  of  the  Appellate  Division  of  the  Supreme  Court, 
entered  in  this  action  on,  etc.,  in,  etc.,  as  {specify  part  appealed 

from)]. 

[And  that  the  appellant  intends  to  bring  up  for  review, 
upon  said  appeal,  the  interlocutory  judgment  entered  in  said 

action  {or  the  order  entered  in  said  action),  on  the 

day  of ,  19 — .] 
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Notice  of  Appeal  from  Surrogate's  Decree. 

Form  No.  1433. 

Notice  of  Appeal  to  Court  of  Appeals  from  Order  Granting  New 

Trial. 
(Code  Civ.  Pro.  §  191,  subd.l,  and  §  1300.)    . 

As  in  last  form  to  [*],  and  thence  as  follows:  From  the 
order  of   the  Appellate  Division  of    the  Supreme  Court,  — 

Department,  in  this  action,  entered  in   the 

county  clerk's  office  on  the day  of ,  19 — , 

granting  a  new  trial  herein;  and  the  said  plaintiff  [or  defendant] 
and  appellant  hereby  assents,  that,  if  the  said  order  is  affirmed, 
judgment  absolute  shall  be  rendered  against  the  said  appellant. 


Form  No.  1434. 

Notice  of  Appeal  from  Order  Made  in  Special  Proceeding.* 
(Code  Civ.  Pro.  §  1356.) 

Take  notice,  that  A.  B.  appeals  to  the  Appellate  Division 

of  the  Supreme  Court,  in  and  for  the  Department, 

from  the  order  made  in  the  above-entitled   proceeding  by 

the Court,  at  a  [Special  Term]  thereof,  held  at 

on  the  day  of  ,  19 — ,  and  entered  in  the 

—  clerk's  office  [or  from  the  order  made  in  the  a^bove- 

entitled  proceeding  by  Hon.  A.  0.,  judge  of  the  

Court,  dated  ,   19 — ,  and  entered  in  the 


clerk's  office]  [or  from  so  much  of  the  order  made,  etc.,  as 
directs  that  {specify  part  of  order  appealed  from)]  [and  that 
the  appellant  intends  to  bring  up  for  review,  upon  said  appeal, 

the  order  entered  in  said  proceeding  on  the  day 

of ,  19—]- 


Form  No.  1435. 

Notice  of  Appeal  from  Decree  or  Order  of  Surrogate  or  Surrogate's 

Court. 
(Code  Civ.  Pro.  §  2574.) 

Take  notice,  that  A.  B.  appeals  [upon  questions  of  law 
and  upon  the  facts]  to  the  Appellate  Division  of  the  Supreme 

'  By  §  1360  of  Code  Civ.  Pro.,  the  provisions  of  title  4  of  chapter  12 
are  made  applicable  to  appeals  in  special  proceedings,  so  far  as  they  re- 
late to  perfecting  the  appeal  from  an  order,  staying  the  execution,  hear- 
ing the  appeal  and  the  entry  and  enforcement  of  the  order  made  upon  the 
appeal,  except  as  otherwise  specially  prescribed  by  law. 

For  forms,  see  Nos.  1445,  1450,  1451,  1452. 

For  notice  under  §  1359  to  set  time  for  appeal  running,  see  No.  1410. 
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Order  Directing  as  to  Manner  of  Service. 

Court  in  and  for  the  Department,  from  the  decree 

[or  final  order,  or  order]  of  the  surrogate!s  court  [or  of  the 
surrogate]  of  the  county  of  ,  entered  in  the  above- 
entitled  matter  on  the day  of ,  19 —  [state 

nature  of  order]  [or  from  so  much  of  the  decree  {or  order)  of,  etc., 

entered  in   the   above-entitled  matter  on  the  day 

of ,  19 —  {state  nature  of  order),  as  directs  that,  etc.] 

[and  that  the  said  appellant  intends  to  bring  up,  for  review, 
upon  said  appeal,  the  order  entered  in  said  proceeding  on 

the day  of ,  19 — ,  {specifying  briefly  nature 

of  the  order)]. 


Form  No.  1436. 

Affidavit  on  Application  to  Serve  Notice  of  Appeal  where  Attorney 

is  Dead  and  Eespondent  Cannot  be  Found  in  the  State- 

(Code  Civ.  Pro.  §1302.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant]. 

That  an  appeal  is  about  to  be  taken  by  the  [plaintiff]  from 

the  judgment  rendered  herein  on  the day  of , 

19 — ,  and  entered  in  the  county  clerk's  office  on 

that  day,  to  the  Appellate  Division  of  the  Supreme  Court 
in  and  for  the Department. 

That  M.  N.,  the  attorney  for  said  defendant,  C.  D.,  is  dead 
[or  state  other  reason  why  service  cannot  be  made  upon  him]. 

That  personal  service  of  said  notice  cannot,  after  due  dili- 
gence, be  made  within  the  State  upon  the  said  C.  D.  [state 
efforts  which  have  been  made  to  serve  respondent]. 

That  no  previous  application,  etc. 


Form  No.  1437. 

Order  Directing  as  to  Manner  of  Service  of  Notice  of  Appeal  upon 

Respondent,  where  he  Cannot  be  Found  in  the  State. 

(Code  Civ.  Pro.  §1302.) 

After  recitals  as  to  which  see  last  form:  Now,  on  motion 
of  A.  M.,  attorney  for  said  A.  B.,  I  do  hereby  order  and  direct 
that  the  notice  of  said  appeal,  given  by  said  plaintiff,  may  be 
served  upon  said  C.  D.,  and  that  notice  of  the  subsequent  pro- 
ceedings may  be  given  to  him  in  the  following  manner,  to  wit 
[state  manner  of  service]. 
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Order  Vacating  Judge's  Order. 

Form  No.  1438. 

Affidavit  to  Procure  Order  for  Entering  of  Order  Made  by  Judge 

out  of  Court. 
(Code  Civ.  Pro.  §1304.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  [de- 
scription of  affiant];  that  an  order,  made  in  the  above-entitled 

action  by  the  Hon.  ,  judge,  etc.,  dated  , 

19 — ,  [stating  nature  of  order],  has  not  been  entered  in  the 

clerk's  office,  as  will  appear  from  the  certificate  of 

said  clerk  hereto  annexed;  that  the  place  of  trial,  designated 

in  the  complaint  in  said  action,  is  the  said  county  of -; 

that  deponent  desires  to  take  an  appeal  from  said  order  and 
desires  to  have  said  order  entered  for  the  purpose  of  taking 
such  appeal  therefrom. 


Form  No.  1439. 

Order  that  Judge's  Order  Made  out  of  Court  be  Entered. 
(Code  Civ.  Pro.  §  1304. ) 

After  recitals:  I  do  hereby  order  and  direct  that  said  order 
be  entered  [and  said  papers  be  filed]  by  the  plaintiff's  [or 

defendant's]  attorney  in  said  clerk's  office,  within  

days  after  service  upon  him  of  a  copy  of  this  order. 


Form  No.  1430. 

Order  Vacating  Judge's  Order  on  Proof  of  Noncompliance  with 
Order  Directing  it  to  be  Entered. 

(Code  Civ.  Pro.  §  1304.) 

An  order  having  been  heretofore  made  byme,  dated , 

19 — ,  directing  the  entry  in  the coimty  clerk's  office 

of  the  order  of  Hon.  A.  0.,  judge  of  the Court,  made 

in  this  action  [or  of  the  order  made  by  me  in  this  action], 

dated  on  the  day  of  ,  19 — ,  [state  nature 

•of  the  order]  [and  the  filing  in  said  clerk's  office  of  the  papers 
upon  which  said  last-mentioned  order  was  founded],  by  the 
plaintiff's   [or   defendant's]   attorney   in   this   action,    within 

days  after  the  service  upon  him  of  a  copy  of  my 

said  order,  directing  said  entry  [and  filing];  and  said  last- 
mentioned  order  having  been  duly  served  upon  E.  F.,  attorney 

for  the   plaintiff  [or  defendant],   more  than  days 

since,   and  said  order  of  ,   19 — ,  not  having  been 

entered  [and  said  papers  not  having  been  filed]  as  directed 
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Order  for  New  Undertaking. 


thereby;  and  it  appearing  that  due  notice  of  this  motion  has 
been  given  to  said  plaintiff's  [or  defendant's]  attorney;  and 
on  reading  [name  any  opposing  papers]; 

Now,  on  motion  of  A.  M.,  attorney  for  the  defendant  [or 
plaintiff],  after  hearing  I.  F.,  for  the  plaintiff  [or  defendant]; 

I  do  hereby  order  that  said  order  made  by  me  [or  by  Hon. 

A.  O.,  judge  of  the Court],  on  the day  of 

,  19 — ,  be  and  the  same  is  hereby  revoked  and  an- 
nulled [with dollars  costs  of  this  motion]. 


Form  No.  1431. 

Waiver  of  Security  on  Appeal. 
(Code  Civ.  Pro.  §1305.) 

The  giving  of  an  undertaking,  or  other  security,  by  the 
appellant  on  the  appeal  to  the  Appellate  Division  of  the  Su- 
preme Court  in  the  above-entitled  action,  is  hereby  waived 
[and  the  proceedings  on  the  judgment  appealed  from  are 
stayed,  without  such  undertaking  being  given]. 


Form  No.  1432. 

Notice  of  Deposit  in  Lieu  of  Undertaking  on  Appeal. 
(Code  Civ.  Pro.  §1306.) 

Sir — ^Take  notice,  that  the  appellant  has,  pursuant  to 
§  1306  of  the  Code  of  Civil  Procedure,  deposited  with  the 

clerk  of  the  county  of the  sum  of dollars, 

in  lieu  of  the  undertaking  required  by  chapter  12  of  the  Code 
of  Civil  Procedure,  upon  the  appeal  in  the  above-entitled 
action  from  the  judgment  [or  order]  entered  in  said  action, 
on  the day  of ,  19 — ,  in  said  clerk's  office. 

Dated ,  19—. 


Form  No.  1433. 

Order  for  New  Undertaking  where  Sureties  Have  Become 

Insolvent. 

(Code  Civ.  Pro.  §  1308. ) 

After  recitals:  It  is  hereby  ordered,  that  the  appellant  file 
a  new  imdertaking,  and  that  he  serve  a  copy  thereof  as  re- 
quired with  respect  to  the  original  undertaking,  within  [twenty] 
days  after  the  service  of  a  copy  of  this  order  upon  his  attorney; 
and,  in  case  of  his  failure  to  do  so,  that  his  said  appeal  be 
dismissed  [or  that  said  order  (or  judgment)  appealed  from 
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Undertaking  to  Stay  Proceedings. 

be  executed,  as  if  the  original  undertaking  had  not  been 
given]. 

Form  No.  1434. 

Notice  of  Motion  that  Appellant  Pile  New  Undertaking. 
(Code  Civ.  Pro.  §  1308.) 

SiE — ^Take  notice,  that  upon  the  [name  motion  papers],  & 
motion  will  be  made  at,  etc.,  for  an  order  that  the  appellant 
file  a  new  undertaking,   in  the  appeal  from  the  judgment 

[or  order],  entered  herein  on  the  day  of  , 

19 — ,  and  serve  a  copy  thereof  as  required  with  respect  to 
the  original  undertaking,  within  [twenty]  days,  or  such  further 
tiriie  as  the  court  allows,  after  the  service  upon  him  of  a  copy 
of  the  order  requiring  him  to  do  so;  and  that  in  case  of  his 
failure  to  do  so,  that  the  said  appeal  be  dismissed,  or  that 
the  said  order  [or  judgment]  from  which  said  appeal  is  taken 
be  executed,  as  if  the  original  imdertaking  had  not  been  given, 
and  for  such  other  or  fiuther  relief  as  may  be  proper  [with 
costs  of  this  motion]. 


Form  No.  1435. 

Undertaking  to  Stay  Proceedings  upon  Appeal  from  Judgment  or 
Order  Directing  the  Payment  of  Money. 

(Code  Civ.  Pro.  §§  1326,  1327.) 

Whereas,  on  the  day  of ,  19 — ,  a  judg- 
ment was  recovered  in  the  above-entitled  action  in  the  [Su- 
preme] Court,  by  the  above  named  [plaintiff]  A.  B.,  against 

the  above  named  [defendant]  C.  D.,  [*]  for  dollars 

damages  and  costs  [or  an  order  was  entered  for  {state  directions 
of  order)]. 

And  the  said  [defendant],  feeling  aggrieved  thereby,  in- 
tends to  appeal  therefrom  to  the  [insert  name  of  court  to  which 
appeal  is  taken]. 

Now,  therefore,  [t]  we,  E.  F.,  of ,  by  occupation  a 

merchant,  and  G.  H.,  of  ,  by  occupation  a  mer- 
chant, do  hereby,  jointly  and  severally,  undertake,  that  the 
appellant  will  pay  all  costs  and  damages  which  may  be  awarded 
against  [him]  on  said  appeal,  not  exceeding  five  hundred 
dollars,  [tf]  and  do  also,  jointly  and  severally,  undertake,  that 
if  the  judgment  [or  order]  appealed  from,  or  any  part  thereof, 
is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay 
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the  sum  recovered  or  directed  to  be  paid  by  the  said  judg- 
ment [or  order],  or  the  part  thereof  as  to  which  it  is  affirmed. 

[Certificate  of  acknowledgement.] 

[Affidavits  of  justification.] 

[Indorsed.] 

Sir — ^Take  notice  that  the  within  [or  foregoing]  is  a  copy 

of  an  undertaking  filed  in  the  county  clerk's  office 

on  the day  of ,  19 — . 


Form  No.  1436. 

Undertaking  on  Appeal  from  Judgment  (or  Order)  Directing  the 

Payment  of  Money  in  Fixed  Installments. 

(Code  Civ.  Pro.  §  1327.) 

Whereas,  on  the day  of ,  19—,  a  judg- 
ment was  recovered  in  the  above-entitled  action,  in  the 

Court,  by  the  above  named  [plaintiff],  A.  B.,  against  the  above 

named   [defendant],    C.    D.,   for  dollars   damages, 

and  dollars  costs,  which  amount  of  damages  was 

made  payable  in  fixed  installments,  as  therein  set  forth. 

[Or  whereas,  a  judgment  {or  an  order)  was  made  and  entered 
in  the  above-entitled  action  (among  other  things)  for  the 
payment  by  the  above-named  defendant,  C.  D.,  to  the  above- 
named  plaintiff,  A.  B.,  of  the  sum  of  dollars  per 

annum  in  (quarterly)  installments  {or  set  forth  other  pro- 
visions of  judgment  or  order).] 

And  the  said  defendant  feeling  aggrieved  thereby  intends 
to  appeal  [or  has  appealed]  therefrom  to  the Court: 

Now,  therefore,  we,  E.  F.,  of  ,  by  occupation  a 

,  and  G.  I^,  of ,  by  occupation  a , 

do  hereby  jointly  and  severally  undertake,  that  the  appel- 
lant will  pay  all  costs  and  damages  which  may  be  awarded 
against  [him]  on  said  appeal,  not  exceeding  five  hundred 
dollars;  and  do  also  jointly  and  severally  undertake  that 
the  said  appellant  will  pay  each  installment,  which  becomes 
payable,  pending  the  appeal,  or  the  part  thereof  as  to  which 
the  said  judgment  [or  order]  is  affirmed,  not  exceeding  the 
sum  of —  dollars. 

[Certificate,  affidavits  and  notice.] 
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Form  No.  1437. 

Undertaking  on  Appeal  from  Judgment  (or  Order)  for  Recovery  of 

a  Chattel  or  Assignment,  or  Delivery  of  Property. 

(Code  Civ.  Pro.  §§  1328,  1329.) 

As  in  second  preceding  form,  to  [*],  and  thence  as  follows: 
Directing  the  assignment  [or  delivery]  of  a  certain  document, 

to  wit  [describing  document]  [or  of  personal  property]  [with 

dollars  damages  and  costs]  [or  if  the  appeal  is  from  an 

order,  recite  substance  of  order]. 

And  the  said  [defendant]  feeling  aggrieved,  etc.,  as  in  second 
preceding  form,  to  [ft],  and  thence  as  follows:  And  do  also  jointly 

and  severally  imdertake,  in  the  sum  of dollars,  that 

the  appellant  will  obey  the  direction   of   the  appellate  court 
upon  the  said  appeal. 

E.  F. 
G.  H. 

[Add  certificate  of    acknowledgment,  affidavit  of  justifica- 
tion by  sureties,  and  notice  of  filing  undertaking.] 


Form  No.  1438. 

Undertaking  on  Appeal  from  Judgment  of  Foreclosure  and  Sale. 
(Code  Civ.  Pro.  §  1.331.) 

After  recitals:  Directing  the  foreclosure  and  sale  of  real 
property  mortgaged,  as  described  in  said  judgment  [with 
dollars  damages  and  costs]. 

And  the  said  [defendant]  feeling  aggrieved,  etc.,  as  in  Form 
No.  1435  to  [ft],  and  thence  as  follows:  And  do  also  jointly  and 
severally  undertake  that  if  the  said  judgment  is  affirmed, 
or  the  said  appeal  is  dismissed,  the  said  appellant,  C.  D., 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  in 
discharging  the  sum  to  pay  which  the  sale  is  directed,  with 
interest,  and  the  costs  and  all  expenses  chargeable  against 

the  proceeds  of  the  sale,  not  exceeding  the  sum  of 

dollars.^ 


Form  No.  1439. 

Undertaking  on  Appeal  from  Judgment  (or  Order)  for  the  Possession 

of  Real  Property,  etc. 

(Code  Civ.  Pro.  §  1.S31.) 

As  in  Form  No.  1435  to  [*],  and  thence  as.  follows:  Which 

1  See  Cfrow  v.  Garlock,  29  Hun,  598;  Werner  v.  Tuch,  119  N.  Y.  632. 
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entitles  the  said  A.  B.  to  the  immediate  possession  of  real 
property  [or  which  directs  the  sale  {or  the  delivery  of  the 

possession  of)  real  property]  therein  described  [with 

dollars,  damages  and  costs]  [or  if  the  appeal  is  from  an  order, 
recite  the  substance  of  the  order]. 

And  the  said  [defendant]  feeling  aggrieved,  etc.,  as  in  Form 
No.  1435  to  [ft],  and  thence  as  follows:  And  do  also  further 
jointly  and  severally  undertake  that  the  said  C.  D.  will  not, 
while  in  the  possession  of  the  said  property,  commit,  or  suffer 
to  be  committed,  any  waste  thereon;  and  that  if  the  said 
judgment  [or  order]  is  affirmed,  or  the  appeal  is  dismissed, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  said 
property,  or  the  part  thereof,  as  to  which  the  said  judgment 
[or  order]  is  affirmed  from  the  time  of  taking  the  appeal  until 
the  delivery  of  the  possession  thereof,  pursuant  to  the  said 
judgment  [or  order],  not  exceeding  the  sum  of dollars. 

[Add  certificate,  affidavits  and  notice  as  in  Form  No.  1435.] 


Form  Tfo.  1440. 

TJndertakiiig  on  Appeal  from  Surrogate's,  etc.,  Decree  or  Order. 
(Code  Civ.  Pro.  §§  2577, 2578,  2581.) 

Whereas,  on  tfie day  of ,  19 — ,  a  decree 

[or  order]  was  made  and  entered  in  the  above-entitled  pro- 
ceeding [in  the  surrogate's  court  in  {or  by  the  surrogate  of) 
the  county  of  — ],  admitting  to  probate  a  paper  pur- 
porting to  be  the  will  of  G.  M.,  deceased  [or  otherwise  describe 
nature  of  decree,  or  specify  part  of  decree  appealed  from];  and. 

Whereas,  A.  B.,  [a  party  to  said  proceeding],  feeling  ag- 
grieved thereby,  intends  to  appeal  therefrom  to  the  Appellate 
Division  of  the  Suprehie  Court  in  and  for  the Depart- 
ment. 

Now,  therefore,  we,  E.  F.,  of ,  and  G.  H.,  of 

—    do   hereby  jointly  and  severally  undertake,   to   and 


with  the  people  of  the  State  of  New  York,  pursuant  to  the 
statute  in  such  case  made  and  provided,  [f]  that  the  said  ap- 
pellant will  pay  all  costs  and  damages  which  may  be  awarded 
against  him  upon  said  appeal,  not  exceeding  two  hundred  and 
fifty  dollars.* 

[Acknowledgment,  justification  and  approval  by  surrogate 
or  a  judge  of  the  appellate  court.] 

[Or  as  above  to  (f),  and  thence  as  follows:  In  the  sum  of 
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Notioe  of  Jiistification  of  Sureties. 

dollars,  that  the  said  appellant  will  pay  all  costs  and  damages 
which  may  be  awarded  against  him  upon  said  appeal,  and 
will  pay  the  said  sum  directed  by  said  decree,  etc.,  to  be  paid 
or  collected  {or  will  deposit,  or  distribute  the  money  directed 
by  said  decree  to  be  deposited  or  distributed,  or  will  deliver 
the  said  property  directed  by  said  decree  to  be  delivered), 
or  the  part  thereof  as  to  which  the  said  decree  (or  order)  is 
affirmed.] 

[Or  as  above  to  (*),  and  thence  as  follows:  And  do  further, 
jointly  and  severally,   undertake   to  and  with  said  people, 

in  the  sum  of  —  dollars,  that  if  the  said  decree  (or 

order)  appealed  from,  or  any  part  thereof,  is  affirmed,  or 
if  the  said  appeal  is  dismissed,  the  appellant  will,  within 
twenty  days  after  the  affirmance  or  dismissal,  surrender 
himself  in  obedience  to  the  said  decree  {or  order),  to  the  custody 
of  the  sheriff  of  the  county  of .] 


Form  No.  1441. 

Notice  of  Exception  to  Sureties  in  Undertaking  on  Appeal. 
(Code  Civ.  Pro.  §  1335.) 

Sir — ^Take  notice,  that  the  respondent,  A.  B.,  excepts  to 
the  sufficiency  of  the  sureties  in  the  undertaking  given  by 

the  appellant,  C.  D.,  upon  appeal  to  the  Coiu-t, 

in  this  action. 


Form  No.  1443. 

Notice  of  Justification  of  Sureties  in  Undertaking  Given  on 

Appeal.  1 
(Code  Civ.  Pro.  §1335.). 

Sir — ^Take  notice,  that  the  sureties  named  in  the  under- 
taking given  by  the  appellant,  upon  appeal  to  the 


Court  in  this  action,  will  justify  before  Hon.  A.  0.,  judge 

of  the Court,  at  [liis  chambers],  in  the of 

,  on  the day  of ,  19 — ,  at 

o'clock  in  the  noon. 

[Or  that  E.  F.,  of ,  merchant,  and  G.  H.,  of  - 


farmer,  the  sureties  named  in  the  undertaking  herewith  served 
upon  you,  will  justify,  etc.  (as  above).] 

1  See  §§  578,  579  and  580,  Code  Civ.  Pro.,  for  proceedings  upon  justifica- 
tion. 
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Notice  of  Entry  of  Judgment. 


Form  No.  1443. 

Notice  of  Allowance  of  Sureties. 

(Code  Civ.  Pro.  §  1335.) 

_  Sir — ^Take  notice,   that   the  sureties   in   the   undertalcing 
given  by  the  appellant,  on  appeal  to  the  [naming  court],  have 

been  allowed  by  Hon.  A.  0.,  judge  of  the  Court 

[or county  judge]. 


Form  No.  1444. 

Allowance  by  Judge  of  Sureties  After  Justification. i 
(Code  Civ.  Pro.  §1335.) 

I   find   the   sureties   in   the  within  undertaking  sufficient, 
and  hereby  allow  the  same. 

Dated ,  19—. 

A.  0.,  Judge  [or  Justice]  of  Court 

[or County  Judge]. 


Form  Jfo.  1445. 

Undertaking  on  Appeal  from  Order  Directing  Payment  of  Money, 

with.  Stay,  when  Security  is  Required  by  the  Court. 

(Code  Civ.  Pro.  §§  1343, 1351.) 

Whereas,  on  the day  of ,  19 — ,  an  order 

was  made  and  entered,  by  the  Court,  in  the  above- 
entitled  action  [state  substance  of  order]. 

And  the  said  A.  B.,  defendant  [or  plaintiff],  feeling  ag- 
grieved thereby,  intends  to  appeal  therefrom  to  the  Appellate 
Division  of  the  Supreme  Court,  in  and  for  the De- 
partment, and  the  Court  having  made  an  order, 

dated  ,   19 — ,   that  the  execution  of  said  order  of 

,  19 — ,  be  stayed  until  the  decision  of  the  said  appeal 

on  the  execution  of  an  undertaking,  on  the  part  of  the  said 
defendant  [or  plaintiff],  with  sufficient  sureties,  conditioned 
as  herein  provided. 

Now,  therefore  [as  in  Form  No.  1435,  from  (f)]. 


Form  No.  1446. 

Notice  to  Appellant's  Attorney  of  Entry  of  Judgment  or  Order  of 
Affirmance,  etc.,  before  Suit  on  Undertaking. 

(Code  Civ.  Pro.  §  1309.) 

Sir — ^Take  notice,  that  on  the  day  of  . 

1  To  be  indorsed  upon  undertaking.     Code  Civ.  Pro.  §  1335. 
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Notice  of  Motion  to  Discharge  Levy. 

19 — ,  a  Judgment  [or  order]  of  the  Appellate  Division  of  the 

Court  was  entered  in  the  above-entitled  action,  in 

the  county  clerk's  office,  affirming  the  judgment 

[or  order]  entered  in  said  action,  on  the day  of , 

19 — ,  in  said  clerk's  office,  and  for  the  recovery  of 

dollars,  costs  of  appeal,  by  the  respondent,  from  the  appel- 
lant [or  for  the  pa3mient,  by  the  appellant,  of dol- 
lars costs  to  the  respondent,  or  dismissing  the  appeal  taken 
herein  from  the  judgment  (or  order),  etc.,  and  for  the  re- 
covery,  etc.]. 


Form  No.  1447. 

Affidavit  to  Obtain  Order  Discharging  Levy  under  Execution, 

where  Appeal  has  been  Taken  and  Security  Given- 

(Code  Civ.  Pro.  §  1311.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  on  the 

day  of ,  19 — ,  a  final  judgment  was  entered, 

in  the county  clerk's  office,  in  favor  of  the ^- 

and  against  the for dollars. 

That  an  execution  was  issued  upon  said  judgment  against 

the  property  of  the  said  to  the  sheriff  of 

county,  and  that  a  levy  was  made,  by  virtue  thereof,  by 
said  sheriff  upon   personal  property  of  the  said  . 

That  an  appeal  has  been  duly  taken,  by  the  said , 

from  said  judgment,  on  the day  of ,  19 — , 

and  within  days  after,  etc.  [stating  facts  showing 

appeal  to  have  been  taken  within  the  time  prescribed  by  Jaw], 
to  the  Court  of  Appeals  [or  other  court,  naming  it],  and  that 
said  appeal  has  been  perfected  by  the  service  of  notice  thereof 

on  G.  H.,  the  attorney  for  the  said  ,  and  upon  the 

clerk  of  county,  and  the  security  required  to  stay 

the  execution  of  said  judgment,  to  wit:  an  imdertaking,  a 
copy  of  which  is  hereto  annexed,  has  been  given  and  filed  in 
said  clerk's  office  and  a  copy  thereof  served  upon  the  said 
attorney  for  said  . 


Form  No.  1448. 

Notice  of  Motion  to  Discharge  Levy  under  Execution,  where 
Appeal  has  been  Taken  and  Security  Given. 

(Code  Civ.  Pro.  §  1311.) 
After  recitals:   At  the  opening  of  the  court,  or  as  soon  as 
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Notice  of  Motion  for  Stay  of  Proceedings. 


counsel  can  be  heard,  for  an  order  directing  that  the, levy 

heretofore  made  by  the  sheriff  of  county  upon 

personal  property  of  the  appellant,  by  virtue  of  an  execution 
issued  to  him  upon  the  judgment  rendered  in  the  above-en- 
titled action,  on  the day  of ,  19 — ,  be  dis- 
charged, and  for  such  other  or  further  order  as  may  be  proper. 


Form  No.  1449. 

Order  Discharging  Levy  Under  Execution  where  Appeal  has  been 
Taken  and  Security  Given. 

(Code  Civ.  Pro.  §  1311.) 

After  recitals:  It  is  hereby  ordered,  that  the  levy  heretofore 
made  by  the  sheriff  of county  upon  personal  prop- 
erty of  the  said  appellant,  by  virtue  of  an  execution  issued 
to  him  upon  said  judgment,  be  and  the  same  is  hereby  dis- 
charged upon  the  following  terms,  to  wit  [state  terms  of  dis- 
charge]. 


Form  No.  1450. 

Affidavit  to  Obtain  Stay  of  Proceedings  upon  Appeal  from 

Order,  etc. 

(Code  Civ.  Pro.  §§  1343,  1351.) 

A.  B.,  of  ,  being  duly  sworn,  says,  that  he  is  the 

[plaintiff]  in  the  above-entitled  action;  that  an  appeal  has 
been  brought  [or  is  about  to  be  brought]  by  him  from  an 

order  of  the Court,  made  at  a Term  thereof, 

held  at  ,  on  the  day  of  ,  19—, 

directing  that  [or  from  a  judgment  of  the  Court, 

entered  in  the coimty  clerk's  office  on  the 

day  of '■ ,  19 — ,  for]  [state  nature  of  order  or  judgment]; 

and  that  deponent  will  suffer  serious  inconvenience  and  loss 
if  the  execution  of  said  order  [or  judgment]  is  not  stayed  until 
the  decision  of  said  appeal,  for  the  following  reasons  [state 
the  reasons]. 


Form  No.  1451. 

Notice  of  Motion  for  Stay  of  Proceedings  on  Appeal  from 

Order,  etc. 
(Code  Civ.  Pro.  §§  1343,  1351.) 

Sir— Take  notice,  that  upon  the  affidavit,  with  a  copy  of 
which  you  are  herewith  served,  and  upon  all  the  papers  and 
Vol.  11—82 
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Case  on  Appeal. 

proceedings  in  this  action,  a  motion  will  be  made  at,  etc., 
on,  etc.,  for  an  order  staying  the  execution  of  the  order  [of 
judgment]  mentioned  in  said  affidavit,  until  the  decision  by 
the  Appellate  Division  of  the  Supreme  Court  in  and  for  the 

Department,  of  the  appeal  taken  by  the  [plaintiff] 

from  the  said  order  [or  judgment],  and  for  such  other  or  further 
order  as  may  be  proper. 


Form  No.  1453. 

Order  Staying  Proceedings  upon  Appeal  from  Order,  etc. 
(Code  Civ.  Pro.  §§1343,  1351.) 

After  recitals:  It  is  hereby  ordered,  that  the  execution  of 

the  order  of  the Court,  made  at  a  Special  Term  [or 

name  other  term]  thereof,  held  at  on  the  

day  of ,  19 — ,  [or  that  the  execution  of  the  judgment 

of  the  Court,  entered  in  this  action  in  — 

county  clerk's  office  on  the day  of ,  19 — ], 

be  and  the  same  is  hereby  stayed,  until  the  decision  of  the  appeal 
taken,  therefrom  by  the   plaintiff,   upon  the  said  appellant 

filing  with  the  clerk  of  county  an  undertaking  in 

due  form,  as  required,  to  stay  execution  in  case  of  an  appeal 
from  a  final  judgment  for  the  same  amount  [or  to  the  same 
effect]  under  §  1352  of  the  Code  of  Civil  Procedure  [or  state 
other  terms  upon  which  stay  is  granted]. 


Form  No.  1453. 

Case  (With  or  Without  Exceptions)  on  Appeal.^ 
(Code  Civ.  Pro.  §§  997,  1358.) 
Index. 

Statement  under  Rule  41. 
This  action  was  commenced  on  the day  of  - 


19 — ,  by  the  service  of  the  summons  and  complaint  therein. 

The  defendant's  answer  was  served  on  the day 

of  ,  19 — .    No  change  of  parties  has  taken  place, 

pending  the  suit  [or  state  any  change].    [And  they  are  correctly 
stated  in.  the  summons]. 

1  The  proposed  case  on  appeal  as  first  served  should  have  each  line  on 
every  page  numbered  from  "  1 "  to  the  highest  number  of  lines  on  that  page; 
beginning  each  page  with  number  "1."  The  numbers  should  be  in  the 
margin  at  the  left  hand.  These  are  for  facility  in  reference  upon  settlement 
of  the  case.    In  the  printed  case  these  line  numbers  are  omitted. 
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Case  on  Appeal. 


Here  insert  the  notice  of  appeal. 

Here  insert  the  jicdgment  roll. 

Here  insert  order  denying  motion  for  a  new  trial. 

Case  and  exceptions. 

The  issues  thus  joined  came  on  for  trial  before  Hon.  A.  0., 
one  of  the  justices  of  this  coiu't,  at  a  circuit  court  [or  Special 

Term  of  this  court],  held  at  the  court  house  in ,  on 

the day  of ,  19 — . 

Appearances: 

A.  B.  for  plaintiff. 

C.  D.  for  defendant. 

A  jury  was  called  and  sworn,  and  the  plaintiff  opened  the 
case. 

Here  insert  any  motions  that  were  made  and  the  ruling  thereon 
and  the  exceptions,  if  any,  taken  thereto. 

Y.  Z.  was  called  as  a  witness  on  behalf  of  the  plaintiff 'and 
after  being  duly  sworn,  testified  as  follows:  Give  testimony  in 
narrative  form  unless  in  special  cases  it  is  deemed  necessary  to 
set  it  out  by  question  and  answer. 

Cross-examination  by  defendant's  coimsel:  {Testimony  as 
before.) 

Re-direct  examination  by  plaintiff's  coimsel: 

Plaintiff  rests. 

Defendant's  counsel  moves  to  dismiss  on  the  following 
grounds^ 

Motion    denied. 

Defendant  excepts. 

Defendant's  counsel  opened  case  for  defense. 

W.  X.  being  called  as  a  witness  on  behalf  of  the  defendant 
and  being  duly  sworn,  testified  as  follows: 

Cross-examination  by  plaintiff's  counsel: 

Re-direct  examination  by  defendant's  counsel: 

Defendant  rests. 

Rebuttal. 

Case  closed. 

Defendant  renews  his  motion  to  dismiss  on  all  the  grounds 

heretofore  stated  and  on  the  additional  ground  that 

and  also  moves  for  the  direction  of  a  verdict  in  favor  of  the 

defendant  on  the  ground  that . 

--Motion  denied;  defendant  excepts. 

Plaintiff  moves  for  the  direction  of  a  verdict,  etc. 
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Case  on  Appeal. 

Motion  denied;  plaintiff  excepts. 

(With  the  record  in  this  condition,  both  sides  having  moved 
for  the  direction  of  verdict,  if  the  trial  judge  directs  a  verdict 
it  is  deemed  the  verdict  of  the  jury.) 

Plaintiff's  counsel  (therefore)  [or  defendant's  counsel]  asks  to 
go  to  the  jury  on  the  following  facts: 

Defendant's  counsel  sums  up. 

Plaintiff's  counsel  sums  up. 

The  judge  charged  the  jury  as  follows: 

[Insert  charge  in  full.] 

The  plaintiff  requested  the  court  to  charge  the  jury  as  follows: 

Request  refused;  plaintiff  excepts. 

Defendant's  counsel  requested  the  court  to  charge  the  jury 
as  follows: 

Request  refused;  defendant  excepts. 

The  jury  retired  and  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of dollars. 

Defendant's  counsel  moved  to  set  aside  the  verdict  on  all 
the  grounds  stated  in  §  999  of  the  Code  of  Civil  Procedure 
[or  other  grounds]. 

Motion  denied;  defendant  excepts. 

Plaintiff's  counsel  moved  for  an  extra  allowance. 

Defendant's  counsel  objected. 

Five  per  cent  on  amoimt  of  verdict  allowed. 

Defendant  excepts. 

Defendant's  motion  for  a  stay  of days  and 

days  to  make  a  case,  granted. 

[Add  exhibits.] 

The  foregoing  case  contains  all  the  evidence  given  on  the 

trial  of  this  action,  settled  before  me  this  day  of 

,  19 — ,  and  as  so  settled  is  ordered  filed  iii  the  office 

of  the  clerk  of county.    The  exhibits  are  to  be  printed 

at  length.^    [A  printed  copy  thereof  is  to  be  filed  in  place  of 
an  engrossed  copy  as  provided  by  the  rules.] 

[Signature  of  Judge.] 

We  hereby  consent  to  the  entry  of  the  foregoing  order. 

[Signatures  of  Attorneys.] 

Stipulation  waiving  certification,  or  a  certificate  by  the 
clerk  that  the  printed  copy  contains  correct  copies  of  the 
Notice  of  Appeal,  Judgment  Roll,  Order  Denying  Motion  for 

1  See  Rule  34  of  Gen.  Rules  of  Prac. 
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Notice  of  Settlement  of  Case. 


a  New  Trial,  Case  and  Exceptions,  etc.,  on  file  in  the  office 
01  the  clerk. 

Affidavit  of  no  opinion,  or  give  opinion  in  full. 
Order  direeting  filing  of  printed  record  at  Appellate  Division. 
The  foregoing  printed  record  is  hereby  ordered  on  file  in 

the  office  of  the  Clerk  of  the  Appellate  Division,  

Department,  pursuant  to  §  1353  of  the  Code  of  Civil  Procedure. 

[Signature  of  Judge.] 
We  hereby  consent  to  the  entry  of  the  above  order. 

[Signatures  of  Attorneys.] 

Form  No.  1454. 

Notice  to  be  Indorsed  on  Case. 
Sib — ^Take  notice,  that  the  within  is  a  copy  of  the  case 
[or  case    containing   exception,   or    exceptions]   proposed  on 
behalf  of  the herein. 


Form  No.  1455. 

Amendments  Proposed  to  Case  or  Exceptions.^ 
(Code  Civ.  Pro.  §997.) 

Sir — ^Take  notice,  that  the  [plaintiff]  proposes  the  follow- 
ing amendments  to  the  case  and  exceptions,  proposed  on 
behalf  of  the  [defendant]: 

First  amendment:  In  line of  page ,  erase 

the  words  [quoting  them],  and  insert  in  their  place  the  words 
[stating  them]. 

Second  amendment:  Insert  in  line of  page , 

after  the  word  [quoting  it],  as  follows  [stating  words  to  be  in- 
serted]. 

Third  amendment:  Strike  out  from  line  to  line 

of  page ,  both  inclusive,  and  insert  in  place 

thereof  as  follows  [stating  matters  for  insertion]. 

Form  No.  1456. 

Notice  of  Settlement  of  Case. 
(Code  Civ.  Pro.  §  997. ) 

Sir — Take  notice,  that  the  proposed  case  [or  exceptions], 
together  with  the  proposed  amendments,  will  be  presented 
for  settlement  to  the  Hon.  A.  0.,  the  judge  [or  I.  L.,  Esq.,  the 
referee],  before  whom  this  cause  was  tried,  at  his  chambers 

1  See  Rule  32  of  Gen.  Rules  of  Prac. 
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Affidavit  to  Move  for  New  Trial. 

in  the of  — [or  at  his  office  in  the 


of  ],   on  the  day  of  -,   19 — ,  at 

o'clock  in  the noon.^ 


Form  No.  1457. 

Notice  of  Motion  for  a  new  Trial. 
(Code  Civ.  Pro.  §§  1001,  1002.) 

Sir — ^Take  notice,  that  on  the  case  [or  exceptions;  or  upon 
the  affidavits,  of  which  copies  are  herewith  served  upon  you], 
and  upon  all  the  pleadings  and  proceedings  in  this  action, 
a  motion  will  be  made  at  a  Special  Term  [or  at  a  Term  of 
the  Appellate  Division]  of  the  Supreme  Court,  to  be  held  at 

,   on  the  : —  day  of  — ■. ,   19 — ,  at  the 

opening  of  court,  or  as  soon  as  counsel  can  be  heard,  for  a  new 
trial  of  this  action. 


Form  No.  1458. 

Order  Granting  or  Denying  Motion  for  a  New  Trial. 

(Code  Civ.  Pro.  §§  1001,  1002.) 

A  motion  for  a  new  trial,  on  the  part  of  the herein, 

having  been  made  [on  the  case],  and  upon  reading  and  filing 

the  affidavit  of ,  in  support  of  said  motion;  and  after 

hearing  C.  D.,  of  counsel  for  the  defendant,  in  opposition 
thereto,  and  after  reading  [name  any  opposing  papers]: 

Ordered,  [*]  that  the  said  motion  for  a  new  trial  be  and 
the  same  is  hereby  granted  [with  costs  to  abide  the  event; 
or  on  payment  of  all  costs  of  the  action  after  notice  of  trial; 
or  on  condition  that  the stipulate,  etc.]. 

[Or  as  above  to  (*),  and  thence  as  follows:  That  the  said  motion 
be  and  the  same  is  hereby  denied  (with  costs).] 


Form  No.  1459. 

Affidavit  to  Move  for  New  Trial  on  the  Ground  of  Surprise.^ 
(Code  Civ.  Pro.  §§  998,  1001,  1002.) 

As  in  Form  No.  1460  to  [*],  and  thence  as  follows:  That 
on  the  said  trial,  one  F.  B.  was  called  as  a  witness  on  the  part 
of  the ,  but  did  not  appear. 

That  said  F.  B.  had  been  duly  subpoenaed  as  such  witness, 
to  attend  such  trial. 

'  See  Rule  32  of  Gen.  Rules  of  Practice. 

2  A  case  need  not  be  made  upon  this  motion.     Code  Civ.  Pro.  §  998. 
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Affidavit  to  Move  for  New  Trial. 


That,  after  the  trial  commenced,  he  was  present  at  the 
court  room  [or  other  place  of  trial];  but  at  the  time  he  was 

called  as  such  witness,  he  could  not  be  found  by  , 

although  he  was  diligently  searched  for  by ,  to  wit 

[state  efforts  made]. 

That  such  disappearance  was  a  surprise  to  the  , 

to  whom  said  E.  F.  was  a  necessary  and  material  witness; 
that  he  expected  to  prove  by  said  E.  F.  the  following  facts 
[stating  them]. 

That  deponent's  coimsel,  thereupon,  applied  to  said  court 
[or  referee]  for  a  postponement  of  said  trial,  or  for  leave  to 
withdraw  a  juror,  on  the  ground  of  the  absence  of  such  wit- 
ness, which  application  was  deraed  by  the  said  court  [or  referee]. 

[That  annexed  hereto  is  the  affidavit  of  A.  E.,  as  to  the 
facts  that  can  be  testified  to  by  said  E.  F.] 


Form  No.  1460. 

Affidavit  1  to  Move  for  New  Trial  on  the  Ground  of  Newly  Dis- 
covered Evidence.  2 
(Code  Civ.  Pro.  §1005.) 

A.  B.,  of ,  being  duly  sworn,  says,  that  he  is  the 

plaintiff  [or  defendant]  in  the  above-entitled  action. 

That  the  place  of  trial  in  said  action  is  the  county  of . 

That  a  trial  of  the  issues  therein  was  had  at  a  [stating  court; 
or  before  M.  N.,  referee,  duly  appointed  therein,  to  hear  and 
determine  the  same]. 

That  a  verdict  [or  decision]  was  rendered  therein  at  said 
term  [or  a  report  was  made  therein  by  said  referee],  on  the 

day  of  ,  19 — ,  in  favor  of  the  , 

for  [stating  verdict,  etc.]  [and  that  judgment  was  entered  on  the 

day  of  ,  19 — -,  pursuant  to  said  verdict 

(or  report,  or  decision)]  [*] 

That  since  the  said  trial  [and  the  entry  of  said  judgment], 
the  deponent  has  discovered,  for  the  first  time,  that  he  might 

have  proved  by  of  the  following  facts, 

material  to  the  issues  in  said  action  [stating  them]. 

That  annexed  hereto  is  the  affidavit  of  said  ,  in 

corroboration  of  deponent's  statement  herein  made.* 

1  The  motion  should  be  made  on  a  case  and  affidavits. 

2  The  affidavit  must  show  that  the  newly  discovered  evidence  is  material. 
People  V.  Draper,  28  Hun,  1. 

3  The  motion  papers  should  contain  an  affidavit  of  the  witnesses  who,  it  is 
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Order  Dismissing  Appeal  on  Motion. 

Form  No.  1461. 

Order  for  Time  to  Prepare  Case  with  Stay  of  Proceedings. 
(Code  Civ.  Pro.  §  1005. ) 

On  reading  and  filing  the  affidavit  of  ,   dated 

-,  19 — ,  and  on  motion  of  A.  F.,  attorney  for  — — , 


it  is  hereby 

Ordered,  That  the  have  days  from  the 

date  of  this  order  to  make  and  serve  a  case,  and  serve  notice 
of  a  motion  for  a  new  trial  herein;  and  that  in  the  meantime, 
and  until  the  hearing  and  determination  of  such  motion,  if 
made,  the  entry  of  judgment  herein  be  stayed. 


Form  No.  1463. 

Notice  of  Motion  to  Dismiss  Appeal. 
(Code  Civ.  Pro.  §  1317.) 

After  recitals:  At  the  opening  of  the  court,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  dismissing  the 

appeal  from  the  judgment  [or  order]  entered  on  the ■ 

day  of  ,  19 — ,  in  this  action  [if  made  on  the  ground 

of  irregularity,  say:  for  irregularity  in  the  following  particu- 
lars, viz.  (stating  same)],  and  for  such  other  or  further  order 
as  may  be  proper,  with  costs  of  this  motion. 


Form  No.  1463. 

Order  Dismissing  Appeal  on  Motion. 
(Code  Civ.  Pro.  §1317.) 

On  reading  and  filing  notice  of  motion,  and  [name  motion 
papers],  with  proof  of  due  service  thereof  upon  the  attorney 
for  appellant;  and  on  motion  of  E.  F.,  for  the  respondent, 
after  hearing  M.  N.,  for  the  appellant,  and  on  reading  [name 
any  opposing  papers]; 

claimed,  will  give  the  additional  evidence  relied  upon,  stating  that  they 
are  ready  to  swear  to  the  facts  claimed  to  be  newly  discovered.  Matter  of 
Cohen,  84  Hun,  586;  32  Supp.  851;  Bantleon  v.  Meier,  81  Hun,  162;  30  Supp, 
706;  Denny  v.  Bleumenthal,  8  Misc.  544;  28  Supp.  744;  Smith  v.  Rentz,  73 
Hun,  195;  25  Supp.  914;  Swartout  v.  Willingham,  6  Misc.  179;  26  Supp.  769; 
Brady  v.  Industrial  Benefit  Association,  79  Hun,  156;  29  Supp.  768;  Christ 
V.  Chetwood,  6  Misc.  619;  26  Supp.  80;  Peyser  v.  Coney  Island  and  Brooklyn 
B.  R.  Co.,  81  Hun,  70;  30  Supp.  610;  Phelps  v.  Delmore,  4  Misc.  508;  27 
Supp.  278;  Carpenter  v.  Knapp,  74  Hun,  99;  26  Supp.  436;  aff'd  without 
opinion,  142  N.  Y.  677;  First  Nat.  Bank  of  Jersey  City  v.  Huber,  75  Hun, 
138;  26  Supp.  963;  People  v.  Derringer,  73  Hun,  203;  25  Supp.  1012;  aff'd 
without  opinion,  142  N.  Y.  629;  White,  Corbin  &  Co.  v.  Jones,  86  Hun,  67; 
34  Supp.  203;  rev'd  on  other  points,  155  N.  Y.  475. 
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Order  Affirming,  etc.,  Judgment. 


Ordered,  That  the  appeal  taken  by  C.  D.,  from  the  judg- 
ment [or  order]  entered  herein,  on  the day  of , 

19 — ,  be  dismissed,  with  [ dollars]  costs,  of  said  appeal 

to  the  respondent. 


Form  No.  1464. 

Order  on  Decision  of  Appeal  from  Order. 
(Code  Civ.  Pro.  §1.317.) 

After  recitals:  The  appeal  from  the  order  entered  in  the 

above-entitled    action,   on    the  day   of  > — '—, 

19 — ,   in   county    clerk's    office    [stating  nature  of 

order],  having  been  heard  at  this  term,  it  is  hereby,  on  motion 
of  A.  M..,  for  the ,  after  hearing  M.  N.,  for  the ; 

[ft] 

Ordered,  That  the  said  order  [f]  be  and  the  same  is  hereby 

wholly  affirmed  [or  reversed],  with  dollars  costs  of 

the  said  appeal  and  disbursements  for  printing,  to  be  paid 
to  the by  the 

[Or  as  above  to  (f),  and  thence  as  follows:  Be  modified  in  the 
following  particulars,  to  wit  (state  modification),  and  that 
the  said  order,  as  thus  modified,  be  and  the  same  is  hereby 

affirmed,  with  dollars  costs  of  the  said  appeal  and 

disbursements  for  printing,  to  be  paid  to  the  by 

the  .] 

[Or  as  above  to  (ff),  and  thence  as  follows:  Ordered,  that  the 

said  appeal  be  dismissed,  with dollars  costs  thereof 

and  disbursements  for  printing,  to  be  paid  to  the  ■ 

by   the  .] 


Form  No.  1465. 

Order  Affirming,  Eeversing,  or  Modifying  Judgment  on  Appeal. 
(Code  Civ.  Pro.  §1317.) 

After  formal  parts:  The  appeal  in  the  above-entitled  action 
having  been  heard  at  this  term,  it  is  hereby,  on  motion  of 
A.  M.,  for  the  respondent,  after  hearing  M.  N.,  for  the  appel- 
lant; [f]  ,,       . 

Ordered,  That  the  judgment  entered  herein  on  the 

day  of ,  19 — ,  be  and  the  same  is  hereby  [*] 


wholly  (and  unanimously)  affirmed,  with  costs  of  the  said  appeal 
to  the  respondent. 
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Judgment  of  Afiirmance  on  Appeal. 

[Or  as  above  to  (*),  and  thence  as  follows:  Wholly  reversed 
(on  questions  of  law  only)  and  a  new  trial  therein  ordered,  with 
costs  to  abide  the  event  of  such  new  trial.] 

[Or  as  above  to  {*),  and  thence  as  follows:  Wholly  reversed, 
and  the  complaint  in  said  -action  dismissed,  with  costs  of 
said  appeal  to  the  appellant.] 

[Or  as  above  to  {*),.and  theme  as  follows:  Modified  in  the 
following  particulars,  to  wit  {state  modification),  and  that 
the  said  judgment,  as  thus  modified,  be  and  the  same  is  hereby 

affirmed,  with  costs  of  the  said  appeal  to  the  — ^ :  {or 

state  other  relief).] 


Form  No.  1466. 

Judgment  of  Affirmance  on  Appeal.' 
(Code  Civ.  Pro.  §131'7.) 

Judgment  of  the  — day  of ,  19 — . 

The  appeal  taken  by  the  defendant  [or  plaintiff]  in  the 
above-entitled   action,   having   been   heard  at  an  Appellate 

Division  of  the  Supreme  Court  held  at  [in  and  for 

the  judicial  department]  on  the  day  of 

— ,.  19 — ,  and  an  order  having  been  made  and  entered 

[t]  affirming  the  judgment  of  the ■. Court,  entered  in 

said  action  on  the  day  of  ,  19 — ,  in  the 

county  clerk's  office  of   county,  with  costs  of   the 

said  appeal  to  the  respondent; 

Now,  on  motion  of  E.  F.,  attorney  for  the  respondent,  it 
is  hereby  adjudged,  that  the  said  judgment  appealed  from 
be  and  the  same  is  hereby  wholly  [*]  affirmed,  and  that  the 
respondent,  A.  M.,  recover  from  and  against  the  appellant, 
M.  N.,,  the  sum  of dollars,  costs  of  said  appeal. 

[Or  that  the  said  judgment  be  and  is  hereby  modified  in 
the  following  particulars,  to  wit  {state  modification),  and 
that  the  said  judgment,  as  thus  modified,  be  and  the  same 

is  hereby  affirmed,  and  that  the  recover  from  and 

against  the ^,  etc.  (as  above).] 

J.  L.,  Clerk. 

1  A  provision  for  restitution  may  be  inserted,  when  the  judgment  is  re- 
versed or  modified.  Code  Civ.  Pro.  §  1323.  For  form  of  clause  avfarding 
restitution,  see  Form  No.  1467. 
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Form  No.  1467. 

Judgment  of  Berersal  on  Appeal,  with  Order  of  Restitution. 
(Code  Civ.  Pro.  §  1317.) 

As-inEorrrLNo.  1466  to  [f],  and  thence  as  follows:  Reversing 

the  judgment  of  the ==Xourt,  entered  in  said  action, 

on  the day  of ,  19 — ,  in  the  county  clerk's 

office  of  county,   and-  ordering  a  new  trial,   with 

costs  to  abide  the  event  [or  reversing  the  judgment  of,  etc. 
{as  above),  and  dismissing  the  complaint,  with'  costff  of"  said 
appeal  to  the  appellant];" 

Now,  on  motion  of  E.  F.,  attorney  for  the  apipellant,  it 
is  hereby  adjudged,  that  the  said  judgment  appealed  from 
be  and  the  same  is  hereby  wholly  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event  of  such  new  trial  [or 
reversed,  and  that  the  complaint  be  dismissed,  and  that  the 

appellant  recover  — ^ — '■ dollars  costs  from  the  respondent 

(or  state  other  relief)]. 

[And  it  appearing  to  the  court  that  the  respondent  has 
collected  the  amount  o£  the4iidgment.  so  appealed  fronj,^with 

costs  and  sheriff's  fees,  to  wit:  the  sum  of  dollars, 

it  is  further  ordered,  and  adjudged,  that  the  said  respondent 
make  restitution  to  the  said  appellant  by  paying  into  court, 

and  to  the  county  treasurer  of county, -within 

days  after  service  of  this  judgment  on  him  or  his-  attorney., 

the  said'  sum   of  -_ dollars,   with   interest  from   the 

""     —  day  of ■ — ,  19 — ,  the  date  of  such  collection 

by  the  respondent,  to  abide  the  further  order  of  this  court 
after  such  new  trial  has  been  had  (or  instead  of  directing 
payment  into  court,  say:  by  paying  to  the  appellant,  or  his 
attorney,  within,  etc.).] 


Form  No.  1468. 

Judgment  Dismissing  Appeal. 
(Code  Civ.  Pro.  §1317.) 

As  in  Form  No.  1466  to  [f],  and  thence  as  follows:  Dismissing 
the  said  appeal  which  was  taken  from  the  judgment  of  the 

Court,  entered  herein  on  the day  of , 

19 —  in : county  clerk's  ofl&ce,  with  costs  of  said  appeal 

to  the  respondent; 

Now,  on  motion  of  E.  F.,  attorney  for  the  respondent,  it 
is  hereby  adjudged,  that  the  said  appeal  be  dismissed,  and 
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that  the  respondent,  A.  M.,  recover  from  and  against  the 

appellant,  M.  N.,  the  sum  of dollars,  costs  of  said 

appeal. 

J.  L.,  Clerk. 


Form  No.  1469. 

Bemittitur  from  Court  of  Appeals  on  Affirmance  of  Judgment. 
(Code  Civ.  Pro.  §  194.) 

State  of  New  York,  ss.: 

Pleas  in  the  Court  of  Appeals,  held  at  the  capitol,  in  the 

city  of  Albany,  on  the day  of ,  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  ,  be- 
fore the  judges  of  said  court. 

Witness,  the  Hon.  WiUiam  C.  Ruger,  Chief  Judge,  pre- 
siding. 


Remittitur,  ,  19 — . 


E.  0.  PERRIN,  Clerk. 


agst. 


Be  it  remembered,  that  on  the day  of , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and , 

the  appellant  in  this  action  came  here  into  the  Court  of  Appeals, 

by ,  attorney,  and  filed  in  the  said  court  a  notice  of 

appeal  and  return  thereto  from  the  judgment  of  the  Appellate 
Division  of  the . 

And  ,  the  respondent  in  said  action,  afterwards 

appeared  in  said  Court  of  Appeals  by  ,  attorney. 

Which  said  notice  of  appeal  and  the  return  thereto,  filed  as 
aforesaid,  are  hereunto  annexed. 

Whereupon,  the  said  Court  of  Appeals  having  heard  this 

cause  argued  by  Mr.  ,  of  counsel  for  the  appellant, 

and  by  Mr.  ,   of  counsel  for  the  respondent,  and 

after  due  deliberation  had  thereon,  did  order  and  adjudge 

that  the  judgment  of  the  Court,  appealed  from  in 

this  action,  be  [*]  in  all  things  affirmed. 

And  it  was  further  ordered  and  adjudged  that  the  respond- 
ent recover  against  the  appellant,  costs  of  appeal  to  this  court. 
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And  it  was  also  further  ordered,  that  the  record  aforesaid, 
and  the  proceedings  in  this  court,  be  remitted  to  the  said 
Court,  there  to  be  proceeded  upon  according  to  law. 

Therefore,  it  is  considered  that  the  said  judgment  be  in 
all  things  afhrmed,  with  costs  as  aforesaid,  and  stand  in  full 
force,  strength  and  effect. 

t  And  hereupon,  as  well  the  notice  of  appeal  and  return 
thereto  aforesaid  as  the  judgment  of  the  Court  of  Appeals 
aforesaid,  by  them  given  in  the  premises,  are  by  the  said 

Court  of  Appeals  remitted  into  the  Court  of  the 

of  New  York,  before  the  justices  thereof,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, to  be  enforced  according  to  law,  and  which  record  now 

remains  in  the  said Court  before  the  justices  thereof, 

etc. 

,  Clerk, 

Of  the  Court  of  Appeals  of  the  State  of  New  York. 

Court  of  Appeals,  Clerk's  Office,  ) 

Albany, ,  19—.  ) 

I  hereby  certify  that  the  preceding  record  contains  a  cor- 
rect transcript  of  the  proceedings  in  said  action  in  the  Court' 
of  Appeals,  with  the  papers  originally  filed  therein  attached 
thereto. 


Clerk. 


Form  No.  1470. 

Same  on  Judgment  of  Reversal. 
(Code  Civ.  Pro.  §  194.) 

As  in  Form  No.  1469  to  [*],  and  thence  as  follows: 
Reversed,  annulled  and  altogether  held  for  nothing.     And 
it  was  further  ordered  and  adjudged  that  a  new  trial  be  granted 
in  this  action,  costs  to  abide  the  event  thereof. 

And  it  was  also  further  ordered,  that  the  record  afore- 
said, and  the  proceedings  in  this  court,  be  remitted  to  the 
gai(i  Court,  there  to  be  proceeded  upon  according 

to  law. 

Therefore,  it  is  considered  that  the  said  judgment  be  re- 
versed, annulled  and  altogether  held  for  nothing,  and  that 
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a  new  trial  be  granted  in  this  action,  costs  to  abide  the  event 
thereof  as  aforesaid. 
Thence  as  in  Form  No.  1469  fronv  f. 

Form  No.  1471. 

Order  of  Supreme  Court  Upon  Remittitur  from  Court  of  Appeals, 
Affirming  Judgment. 

(Code  Civ.  Pro.  §1317.) 

The  [defendant]  having  appealed  to  the  Court  of  Appeals 

from  the  judgment  heretofore,  and  on  the day  of 

,  19 — ,  entered  in  the  above-entitled  action,  affirm- 
ing the  judgment  entered  in  said  action  on  the 


day  of  ,  19 — ;  and  said  Court  of  Appeals  halving 

heard  the  said  appeal,  and  having  ordered  and  adjudged 
that  the  said  judgment  so  appealed  from  be  affirmed  and  judg- 
ment rendered  for  the  plaintiff,  with  costs; 

Now,  upon  filing  the  remittitur  from  said  Court  of  Ap- 
peals, and  upon  motion  of  E.  C,  attorney  for  said  plaintiff, 
it  is 

Ordered,  That  said  judgment  of  the  Court  of  Appeals  be 
and  the  sattie  is  hereby  made  the  judgment  of  this  court; 

and  that  the  aforesaid  judgment,  entered  herein  on  the 

day  of  ,  19^,  be  and  the  same  is  hereby  affirmed, 

and  that  judgment  of  this  court  be  entered  herein  affirming 
said  judgment,  with  costs  of  said  appeal,  against  the  [de- 
fendant], to  be  taxed. 

J.  L.,  Clerk. 


Form  No.  1472. 

Judgment  upon  Remittitur  from  Court  of  Appeals  Affirming 

Judgment. 
(Code  Civ.  Pro.  §  1317.) 

Judgment  of  the day  of ,  19 — . 

The  [defendant]  having  appealed  to  the  Court  of  Appeals 

from  the  judgment  heretofore,  and  on  the  day  of 

,  19 — ,  entered  in  the  above-entitled  action,  affirm- 
ing the  judgment  entered  in  said  action,  on  the 


day  of  ,   19 — ,  and  said  Court  of  Appeals  having 

heard  the  said  appeal  and  ordered  and  adjudged  that  said 
judgment  so  appealed  from  be  affirmed,  with  costs,  and  the 
remittitur  frpm  said  Court  of  Appeals  having  been  duly  filed 


APPEALS.  2183 

Order  Awarding  Jury  Trial. 

in  this  court,  and  an  order  duly  entered  thereon,  making 
the  judgment  of  the  Court  of  Appeals  the  judgment  of  this 
court,  and  directing  judgnrent'to-be- entered  herein,  as  herein- 
after adjudged,  with  costs,  and  the  [plaintiff's]  costs  having 
been  taxed  at  the  sum  hereinafter  stated: 

Now,  upon  motion  of  E.  C,  attorney  for  said  [defendant], 
it  is  adjudgedj  "that  the  judgment  hereinbefore  mentioned, 

entered  herein  on  the day  of ,  19—,  be  and 

the  same  is  hereby  aflfirmed. 

And  it  is  further  adjudged,  that  the  [plaintiff],  A.  B.,  re- 
cover from  and  against  the  [defendant],  C.  D.,  the  sum  of 

: dollars    and  —■ cents,   the    amount    of    his 

costs  herein  as  taxed,  and  that  he- have -exrecution  against 
the  said  defendant  therefor. 

, J.  L.,  Clerk. 


Form  No.  14  T3. 

Order  Awarding  Jury  Trial  upon  Reversal  of  Surrogate's  Decree 

in  Probate  Gases. 

(Code  Civ.  Pro.  §  2588.) 

The  appeal  from  the  decree  of  the  sm-rogate's  court  in  the 
county  of  ,  entered  in  the  above-entitled  proceed- 
ing on  the day  of ,  19 — ,  admitting  to  pro- 
bate [or  revoking  the  probate  of]  the  will  of  M.  F.,  deceased, 
having  been  heard  at  this  term,  it  is  hereby,  on  motion  of 
A.  M.,  for  the  appellant,  and  after  hearing  M.  N.,  for  the 
respondent: 

Ordered,  That  the  said  decree  be  and  the  same  is  hereby 
wholly  reversed,  and  that  a  trial  by  a  jury  of  the  material 
questions  of  fact,  arising  upon  the  issues  between  the  par- 
ties, be  and  the  same  is  hereby  directed  [with  costs  to  abide 
the  event  of  said  trial]. 

And  it  is  further  ordered,  that  the  following  issues  of  fact 
are  to  be  tried  by  said  jury,  to  wit  [stating  same]. 

And  it  is  further  ordered,  that  said  trial  be  had  at  a  cir- 
cuit court  in  and  for  the  county  of '■,  to  be  held  at 

etc.,  oil,  etc.  [or  at  a  term  of  the county  court  (or 

of  the  court  of  common  pleas  for  the  city  and  county  of  New 
York),  to  be  held  at,  etc.,  on,  etc,]. 


INDEX. 
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injunction;  saving  rights  of 
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Account 

assignment;  form 14 
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list  of  forms 166 

acquaintance  of  officer  with 

person  acknowledging. . . .     168 
after  suit  commenced;  effect.     171 

amending  certificate 169 

arrest;  witness  refuses  to  tes- 
tify   as     to     conveyance; 

form 186 

authentication;  certificate  of 

handwriting  of  notary.  . . .     171 
certificate;  administrator,  ex- 
ecutor or  trustee;  form. .     182 

corporation;  form 182 

grantor  identified  by  wit- 
ness; form 174 

husband  known  and  wife 

identified;  form 179 

husband  and  wife  identi- 
fied by  witness;  form.  .  .      178 
husband  and  wife  known  to 

officer;    form 177 

of  authentication  by  coun- 
ty clerk;  form 183 

one  or  more  grantors;  form     173 
partnership  by  one  partner; 

form    183 

power  of  attorney;  person 
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proof  of  execution  of  deed, 
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ness is  dead;  form 176 

separate    acknowledgment 
of  wife;  form 178 
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certificate;  sheriff,  referee  or 

receiver;  form 181 

sheriff;    by   under   sheriff; 

form 181 

subscribing  witness;  deed, 
executed     by     husband 

and  wife;  form 179 

subscribing  witness  identi- 
fied;  deed  executed  by 
husband  and  wife;  form.     180 
subscribing     witness     not 
known    but    identified; 

form .^ 175 

subscribing  witness  known 

to  officer;  form 175 

two    persons,    one    known 
and  one  identified;  form     174 
commitment  of  witness  refus- 
ing to  testify;  form 187 

Consul  General's  omission  of 

residence;  defect 170 

date;  error;  correction 170 

defective  certificate;  common- 
law  evidence  of  execu- 
tion      169 

parol  evidence  to  correct.     169 

definition  of  terms 167 

erasures  and  interlineations; 

how  noted 169 

instruments   which   may   be 

acknowledged 167 

mortgage  before  mortgagee; 

invalid 170 

oath;  aflirmation  to  subscrib- 
ing witness;  form 188 

person  identifying  parties 
or   subscribing   witness; 

form 188 

subscribing  witness;  form     187 
officer;  cashier  in  bank;  deed 

to  the  bank 170 

clerk  in  bank;  deed  to  the 

bank 170 

stockholder  of  corpora- 
tion; deed  from  corpora- 
tion      170 

officer  interested  in  transac- 
tion      169 
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officers  who  may  take  in  the 

'     State 171 

officers  who  may  take  out  of 

New  York  and  in  U.  S 172 

officers  who  may  take  out  of 

U.  S 172 

petition  for  subpoena  compel- 
ling witness  to  prove  execu- 
tion of  conveyance;  form. .     184 
prima  facie  evidence  of  exe- 
cution        168 

proof  of  service  of  subpoena 

on  witness;  form 186 

proof   by  witness;   subscrib- 
ing witness  only  competent     171 
statutory  form  must  be  sub- 
stantially followed 171 

subpoena  for  subscribing  wit- 
ness to  appear  and  testify; 

form... 185 

territorial  jurisdiction  of  offi- 
cer      169 

theory  of 168 

undertaking 214 

venue  170 

error  not  conclusive 170 

presumption    officer    acts 
within     jurisdiction. . .  .     170 
witness;  acquaintance  of  offi- 
cer with 171 

Action 

commencement;    provisional 

remedy 82 

when  deemed  commenced ...       81 
when  deemed  commenced  un- 
der common  law 82 

Admissions 

list  of  forms 189 

attorneys;  judicial  notice  as 

to  signature 189 

date:  correcting  by  affidavit .     189 

full;  form 190 

notice  of  intent  to  sue  munic- 
ipal corporation;  limitation        2 

rubber  stamp  signature 189 

unqualified  as  to  service  only; 

effect 189 

withdrawal;  when  allowed.  .     189 
without    waiver    of    defects; 
form 190 

Affidavits 

list  of  forms 190 

altering    on    order   to    show 

cause  ....  I 321 

amendment;  nunc  pro  tunc.  .  191 

title;  nunc  pro  tunc 191 

Vol.  ii— 83 
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army  and  navy  officers  tak- 
ing  

attorney  of  record  taking;  ef- 
fect      192 

attachment;    filing 287 

authentication;    table   show- 
ing   when    authentication 

required,  etc 195 

certificate         authenticating 

copy;  officer  taking 198 

Cuba 197 

deposition  on  motion;  form 

349-355 

extension  of  time;  form 285 

foreign  affiant;  jurat; -form. .     204 
foreign  countries;  authentica- 
tion      195 

foreign  notary  public 199 

general  form 203 

illiterate    or    blind    affiant; 

jurat;   form 204 

infant;     defendant;     tempo- 
rarily absent;  guardian  ad 

litem;  order;    form 56 

information  and  belief 200 

denial  insufficient 202 

injunction;  building  contract; 

violation  of;  form 

injunction;    right   depending 

on  extrinsic  facts;  form. .  . 

judge;  territorial  jurisdiction 

jurat 

ambassador,     minister     or 

consul;   form 

army  or  navy  officer,  in 
Porto  Rico  or  Philip- 
pines;  form 

form 

illiterate,  blind  or  foreign 

affiant;  form 

motion;   correcting  findings; 

form 

motion;   filing 

motion;  form 346 

name  of  affiant 193 

notary  public;  taking  in  an- 
other  State 198 

oaths;  how  taken 198 

signed  but  orally  sworn  to     397 
officers  before  whom  taken  in 

the  State 193 

officers   before   whom   taken 

without  the  State 194 

officer  taking;  presumption  of 

regularity 192 

petition  as 432 

petition  for  certiorari;  form     211 

Philippines 1 97 

Porto  Rico 197 
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204 

365 

288 
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previous    application;    state- 
ment  of 304 

publication;    foreclosure    by 

advertisement;   form.  .  .  454 

form 453 

how  procured 326 

recitals    and    allegations    of 

fact 193 

recitals  and  direct  statements 

203,  n. 
scandalous   matter;    striking 

out 199 

second  use 202 

striking  out  averments 315 

surety  discharging  from  fur- 
ther liability;  form 240 

telephonic  communication. .  202 

title 191 

venue 191 

venue;  form 203 

who  may  make 192 

Affidavit  of  Merits 

default 269 

form 273 

Alimony 

list  of  forms 1591 

attachment  in  action  for. . .  .  639 

demand;  when  necessary.  ...  7 
See  also  Matrimonial    Ac- 
tion, Contempt. 

Allowance 

State  writ;  form 206 

Amendments 

list  of  forms 207 

acknowledgment;  certificate.  169 

admission;    date 189 

affidavit;  cfertiorari 211 

title;  venue 191 

venue 209 

answer;  affidavit  of  defend- 
ant, when  not  necessary. 
Murtagh      v.      Kingsland 

Brick  Co.,  119  App.  Div.  286 

appeal;  notice  of 209 

application;  where  made.  ..  .  210 

attachment  papers 209 

caption 243 

certiorari;  order;  form 212 

petition 208 

to  review;  return 1493 

claim  against  an  estate 210 

complaint;     merely     adding 

verification 527 

confession  of  judgment 62 

contempt;   order  punishing 

for   1871 
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decision  of  court 

demurrer 

findings 

injunction;  order;  resettled; 
form 

judgment 209, 

who  may  hear  motion. . . . 

laches 

liberal  spirit  shown 

mandamus;  writ 

name  of  party;  order  ap- 
pointing committee  of  lu- 
natic. Sporza  V.  German 
Sav.   Bk.,   119  App.   Div. 

naturalization  certificate.  . . . 

order  appointing  receiver.  . . 

order;  nunc  pro  tunc 

order  to  show  cause,  nunc  pro 
tunc 

parties 

petition;  certiorari  to  review. 

return;   signature 

replevin;  affidavit 

undertaking 

statute  of  limitations  as  af- 
fecting   

summons  after  default 

changing       individual     to 
representative    capacity 
changing  name  of  plaintiff 
failure  to  name  county.  .  . 
misnomer  of  defendant.  .  . 

name  of  defendant 

substitution  of  defendants 

surrogate's  decree  or  order. . 

unconscionable  defense 

undertaking 
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case  and  exceptions;  amend- 
ments proposed  to;  form 
extension  of  time  to  pre- 
pare; order;  form 

form 

notice  of  settlement;  form 
notice;  indorsement;  form 
certiorari  to  review;  Court  of 
Appeals;  policeman  dis- 
missed   

contempt;    order    pimishing 

for 

costs 

minutes  of  trial 

death  of  party  before  taking; 
substitution    of     execu- 
tor; affidavit;    form. . . . 
substitution    of    executor; 
order;  form 
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death  of  party;  affidavit  to 
procure   order   to   show 

cause;  form 

order  to  show  cause;  form . 
order  on  return  of  order  to 

show   cause 

substituting       representa- 
tive;  affidavit;    form. 

order;  form 

deceased  person;  representa- 
tive;    appeal    by;     order; 

form 

decision;   judgment  of  affir- 
mance; form 

judgment  of  reversal  with 

order  of  restitution;  form 

order   affirming,   reversing 

or  modifying  judgment; 

form 

order  on;  form 

dismissal;  notice  of  motion; 

form 

order;  form 

judgment     on     dismissal; 

form 

divorce;   judgment  affirming 
interlocutory  decree;  form 
enteping'order  from  which  ap- 
peal is  taken;   affidavit 

to  procure;  form 

order;  form 

order  vacating  upon  proof 
of    noncompliance    with 
order  for  entry;. form. . . 
exceptions  to  rulings  of  ref- 
eree;  form 

extension  of  time  to  prepare 

case;  order;  form 

judgment;  entry;  notice;  form 
lien   on   real    property;    affi- 
davit on  motion  to  ex- 
empt;  form 

notice  of  motion  to  exempt; 

form 

order  suspending;  form.  . . 

mandamus   

alternative   writ 

substituting    successor    of 
public     officer;     notice; 

form 

municipal    council;    manda- 
mus against  city 

new  trial;  newly  discovered 
evidence;     affidavit     on 

motion;  form 

notice  of  motion;  form. . . . 
order  granting  or  denying; 

form • •  ■ 

surprise;  affidavit;  form . .  . 
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2164 
2155 

2156 

2156 
2156 


2162 
2178 


2179 


2177 
2177 

2176 
2176 

2179 

2094 


2160 
2160 


2160 

2151 

2176 
2151 


2128 

2128 
2129 
1376 
1366 


1401 
1363 


2176 
2174 

2174 
2174 
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notice  of;  amendment, 209 

Court   of    Appeals;    form,  2157 
order  granting  new  trial; 

form 2158 

final   judgment   or   order; 

form 2156 

judge's  order;  form 2157 

order;  entry;  notice;  form.  .  .   2151 
re-settlement;  Dewsnap  v. 

Matthews,  119  App.  Div.     167 
reviewed  by  or  on  motion.     316 

undertaking;  form 237 

person  not  a  party;  special 
proceeding;  affidavit;  form  2152 

prohibition;  writ  of 1521 

receiver;  order  appointing.  .  .   1132 
reference;  settlement  of  case.    1935 
remittitur  from  Court  of  Ap- 
peals;   judgment  of  Su- 
preme Court  on;  form. .   2182 
order  of  Supreme  Court  on; 

form ~ 2182 

remittitur  from  Court  of  Ap- 
peals    of     affirmance     of 

judgment;    form 2180 

remittitur  from  Court  of  Ap- 
peals of  reversal  of  judg- 
ment;  form 2181 

restitution;  order  of  on  rever- 
sal;  form 2179 

security;  action  on  undertak- 
ing; notice  of  affirmance; 

form 2167 

allowance  of  sureties  after 

justification;    form 2167 

allowance  of  sureties;  no- 
tice;   form 2167 

discharging  levy  after  giv- 
ing; affidavit;  form. . .  .   2168 
discharging  levy  after  giv- 
ing;   notice    of   motion; 

form 2168 

discharging  levy  after  giv- 
ing; order;  form 2169 

exception  to  sureties;  no- 
tice; form 2166 

insolvency  of  sureties;  no- 
tice of  motion  for  new 
undertaking;  form.  .  .   2161 
order  for  new  undertak- 
ing; form 2161 

judgment  directing  pay- 
ment of  money;  under- 
taking; form 2162 

judgment  for  possession  of 
real  property;  undertak- 
ing; form 2164 

judgment  for  recovery  of 
chattel    or    delivery    of 
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property;     undertaking; 

form 2164 

judgment  or  order  direct- 
ing money  to  be  paid  by 
installments;  undertak- 
ing; form 2163 

justification  of  sureties;  no- 
tice; form 2166 

mortgage  foreclosure;  un- 
dertaking;   form 2164 

notice  of  deposit  in  lieu  of 

undertaking 2I6I 

required  by  court  upon 
granting  a  stay;  under- 
taking;  form 2167 

Surrogate's  decree  or  order; 

undertaking;  form 2165 

waiver;  form 2161 

service  of  notice;  absence  of 
respondent;  order  direct- 
ing; form 2159 

special  proceedings;  notice  of; 

form .   2158 

stay  of  proceedings;  affidavit; 

form 2169 

notice  of  motion;  form.  ...   2169 

order;  form 2169 

substitution  of  parties 623 

Surrogate's  Court;  notice  of; 

form 2158 

order  awarding  jury  trial 
upon  reversal  of  Surro- 
gate's Court  in  probate 

cases;    form 2183 

undertaking  to  Court  of  Ap- 
peals;  form 236 

Appearance 

list  of  forms 159 

answer  does  not  always  con- 
stitute       159 

effected  in  no  other  way  than 
prescribed  by  Code 160 

equivalent  to  personal  service 
of  summons 82 

executors  and  administrators; 
appearance  by  one 161 

extension  of  time  to  demur; 
effect 161 

joint  defendants;  appearance 
by  one;  effect 161 

joint  defendant  not  served 
with  summons  may  ap- 
pear        162 

jurisdiction;   answer  alleging 
nonservice   of  summons 

only 161 

serving  answer  after  gen- 
eral  appearance 161 


I  at  pa^e  878. 
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motion  to  cancel  lis  'pendens; 
does  not  constitute 

motion  to  niake  complaint 
definite  and  certain;  does 
not  constitute 

motion  to  vacate  attachment; 
does  not  constitute 

motion;  presumption  of  spe- 
cial appearance 

notice;  form 

foreclosure;    form 

in  person;  form 

special;     form 

order  extending  time  to  an- 
swer   

parties  sued  in  two  capacities; 
appearance  ia  each  by  dif- 
ferent attorneys 

removal  of  cause  to  United 
States  court;  constitutes 
general  appearance  in  State 
court 

serving  answer  pleading  lack 
of  jurisdiction;  effect 

serving  answer  without  reser- 
vation; effect 

special;  recital  in  order  upon; 
form 

stipulation  extending  time  to 
answer;  effect 

taking  part  in  litigation;  ef- 
fect   

time  to  serve 

waiver  of  defects  in  summons 
and   service 

what  constitutes 

when  defendant  may  appear. 

withdrawal;     attorney    mis- 
taken as  to  authority. . . 
leave  of  court  necessary. . 

Arbitration 

witness;  oath  of;  form 


Page 
162 

162 

162 

162 
163 
164 
165 
164 

161 
162 


162 

160 

160 

376 

161 

160 
159 

160 
159 
160 

163 
163 

404 


Arrest 

contents  of  chapter 761 

accounting 770 

affidavit;      concealment     of 

chattel;  form 818 

conversion;  fiduciary  capac- 
ity;  form 788-790 

of  funds  given   for   an- 
other purpose;  form. .     796 
extrinsic  facts;  ground  for; 

form 786 

fraud    in    contracting   lia- 
bility; form 809 

nature    of    action    ground 
for;   form 784 


Vol.  n 
Arrest — Cont. 

affidavit;  nonresidence;  form 

personal  injury;  cruelty,  in 

action     for     separation; 

form 

alimony 

affidavit  and  complaint;  con- 
version; indorsing  an- 
other's stock;  form 

fraud;  form 

fraud  in  forming  partner- 
ship; form 

fraud  with  reference  to 
ownership  of  judgment; 

form 

application   for;    what   must 

be  shown 

bail;  list  of  forms 

affidavit;   as     determining 

amount 

amount 

deposit;       certificate       of 
County        Treasurer; 

form 

certificate       of     sheriff; 

form 

deposit  in  lieu  of 

discharge;  undertaking.  .  . 

effect  of  giving 850, 

exoneration;  notice  of  mo- 
tion   after   surrender; 

form 

order    aft«r    surrender; 

form 

order  on  death  of  defend- 
ant; form 

increase  

justification;  notice;  form. 

allowance;   form 

notice    of    nonaoceptanoe; 

form 

order  directing  sheriff  to 
pay  deposit  to  third  per- 
son; form 

order  substituting  under- 
taking       for      deposit; 

form 

reduction 

surrender;  authority  given 
to   arrest    defendant; 

form 

certificate      of      sheriff; 

form 858, 

requisition  by  defendant ; 

form 

requisition  upon  sheriff; 

form 

undertaking;  contents  of. . 

undertaking;  form 

void  undertaking 
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817 


799 
770 


793 
803 

812 


806 

779 
849 

781 
851 


856 

856 
850 
854 
852 


859 
859 

862 

852 
855 
855 

854 


857 


857 
851 


860 

861 

861 

860 
851 
852 

8521 
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breach  of  promise  to  marry .  .  765 
fraudulent    disposition    of 

property 768-769 

complaint;       alienation      of 

wife's  affections;  form.  ...  816 

conversion;    form 795 

foreign    corporation;    con- 
version;   form 787 

slander;    form 802 

willful  injury  to  property 

by  woman;  form 815 

conversion 764,  781 

court  order;  when  necessary.  770 

definition   of 761 

departure  from  State 783 

discretion  of  court 761 

disposal  of  property 783 

divorce 770 

equitable  and  legal  relief  de- 
manded      771 

execution  of  order 824 

exemption;  affidavit  to  pro- 
cure discharge;  form.  .  .  821 

court  officer 773 

diplomats 774 

executor,       administrator, 

etc.. 774 

extradited  person 774 

idiot 774 

lunatic 774 

municipal  courts  and  jus- 
tices' courts 776 

partner 775 

party  to  action;  going  to 

court 775 

remedy  for  violation 776 

soldier 775 

tricked  person 775 

waiver  of 776 

witness 775 

woman 775 

extrinsic  facts;  ground  of  769,  782 

false  imprisonment;  basis  of.  762 
fictitious  name  of  defendant. 
Dadirrian  v.   Whitson,  54 

Misc.  54 

fiduciary 766 

fine  or  penalty 763 

foreign  administrator 770 

foreign  corporation;  plaintiff  780 
foreign  judgment  as  ground 

for 762 

fraud 782 

affidavit;      when    insuffi- 
cient.   Wilson  V.  Collins, 

119  App.  Div.  88 

fraud  or  deceit 765 

gambling;  money  lost  at. . . .  763 

justice's  court 772 
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law  of  the  place  governs 763 

lottery;  money  lost  in 763 

malicious    prosecution.  .   763,  782 

misconduct  in  office 765 

municipal  court  of  New  York  773 

name  of  defendant 781 

nature  of  action;  ground  of 

763,  781 

nonresident 783 

omission  of  essential  papers.  780 
order;    court;    civil    action; 

form 828 

grounds  to  be  recited 823 

indorsement;  limiting  time; 

form 829 

judge's;   personal     injury; 

form 826 

recitals  in,  of  grounds  of; 

form 826 

recital  of  papers  on  which 

granted 833 

subscription   by  plaintiff's 

attorney 823 

time  allowed  for 823 

order  and  proceedings  to  exe- 
cute it;  list  of  forms 823 

personal  injury 764 

preference  on  the  calendar. .  825 
proceedings  to  obtain  order; 

list  of  forms 777 

proof,  degree  of;  necessary. .  779 

public  moneys 767-768 

replevin 766 

residence  as  affecting 770 

several  causes  of  action ....  771 

sheriff;  directions  to 823 

summons;  service  of 83 

strict  practice  required 778 

time  to  answer;  effect  of .  .  .  .  825 

imdertaking;  list  of  forms.  .  863 

action  on 865-868 

conflicting    demands.  .  .  867 
demand  on  plaintiff  un- 
necessary   867 

damages  which  may  be 

recovered 867 

assignment  of 865 

bankruptcy  of  plaintiff . . .  866 

filing 288 

individual  sureties;  form. .  869 

justice's  court;  form 870 

requisites 864 

stipulation  relieving  plain- 
tiff from  liability 867 

surety  company;  form.  .  .  .  868 
two  defendants;  order  va- 
cated as  to  one 867 

when  required 863 

vacating;  list  of  forms 830 
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affidavit    on    motion    to; 

form 837 

appeal 833 

application  for  discharge  of 
lunatic,   idiot  or  infant 
under  fourteen;  form. . .     847 
causes  of  action  and  ground 

of  arrest  identical 833 

delay  which  is  unnecessary    834 

ground  for 834 

information  and  belief  affi- 
davits      835 

in  part  and  upheld  in  part     835 
insufficient  ground  for. . .  .     835 
motion     may     be     made 
whether  or  not  the  de- 
fendant  is   actually   ar- 
rested.       Dadirrian     v. 
Whitson,  54  Misc.  54. 
Municipal  Court  of  N.  Y.     835 
new  proof   by  defendant; 

effect 832 

notice  of  motion;  form ....  838 
notice  of  motion  for  dis- 
charge where  judgment 
not  entered,  etc.;  form  845 
notice  of  motion;  recital 
for  discharge  of  lunatic, 
idiot    or    infant    under 

fourteen;  form 848 

order;  condition  of  not  to 

sue;  form 843 

form 840 

another  form 841 

order      denying     motion; 

form 842 

order  discharging  defend- 
ant for    failure  to  enter 

judgment;    form 846 

order  discharging  lunatic, 
idiot    or    infant    under 

fourteen;  form 848 

order  to  procure  discharge 
because  judgment  not 
entered  or  execution  is- 
sued;   form '. 844 

order  to  show  cause;  form    839 

original   papers 830 

renewing  motion 832 

stipulation  not  to  sue. . . .     836 

when  motion  made 830 

voluntary  associations;  trus- 
tees of 764 

warrant;   witness   refuses  to 
prove  conveyance;  form. .     186 

when  authorized 763 

when  order  obtained 778 

where  order  obtained 778 

who  may  obtain 762 


Vol.  11 

.  begins 

Assessment  of  Damages 

Page 

quit-claim  deed  from  mayor 

of    New   York   to   United 

States;   form 

1545 

writ  of;  list  of  forms 

1534 

affidavit;    form 

1535 

affidavit  by  United  States 

for   property   taken   for 

public  use;  form 

1542 

form 

1535 

inquisition  upon  writ;  form 

1538 

notice  of  execution  of  writ; 

form 

1536 

notice  to  owners  and  per- 

sons interested  in  prop- 

erty of  filing  of  inquisi- 

tion; form 

1539 

oath  to  jurors  on  execution 

of  writ;  form 

1537 

order    confirming    inquisi- 

tion; form 

1540 

order  issued  on  petition  by 

United  States;  form. . . . 

1544 

petition   for   moneys  paid 

into  court;  form 

1541 

statute  is  constitutional. . 

1534 

return  of  execution  or  writ; 

form 

1539 

when  authorized 

1534 

Assignment 

account;  form 

14 

cause  of  action;  parol 

12 

requisites 

12 

chattel  mortgage;  form 

14 

form        

13 
16 

lease;  form 

mechanic's  lien;  form 

1562 

mortgage;  corporation;  form 

19 

New     York     and     Kings 

counties;    form 

17 

outside  of  New  York  and 

Kings  counties;   form.  . 

18 

patent;  before  letters  granted; 

form ~ 

22 

form        

21 
634 

Attachment 

absence  from  the  State  more 

than  six  months 

641 

action  in  aid  of  attachment 

68: 

-683 

actions  in  which  granted . . . 

635 

administrator's  action  to  re- 

cover for  injuries  causing 

death  of  intestate 

636 

administrator's  action  for  in- 

juries causing  death  of  in- 

testate   

640 

INDEX.  2191 
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affidavit;  absconding  debtor; 

form 664 

against  public  officer;  fotm  666 
amount  due  over  and  above 

counterclaim 654-656 

clerical   errors 648 

conclusions    without    evi- 
dence insufficient 653 

damages;  allegations  as  to; 

should  be  specific 654 

damages  unliquidated ....     654 
"deponent  will  allege,"  in- 
sufficient       648 

disjunctive  allegations. . . .  648 
examples  of,  held  sufficient  660 
examples    of,    insufficient 

658-660 
fraudulent    disposition    of 

property;  form 665 

information      and      belief 

648-652,  n. 
nonresident  or  foreign  cor- 
poration;   form 662 

tort;  action  for;  form.  .  .  .     664 

alimony 639 

amendment  of  papers 209 

arrest  and  attachment  grant- 
ed in  same  action 636 

cause    of    action    must    be 

shown 640,  653 

conversion     in     wrongfully 

cashing   checks 640 

default;  proof  of  taking  prop- 
erty      266 

definition 634 

departure  from  State 641 

deposit  of  money  in  lieu  of 

undertaking  not  accepted     745 
discharging;  list  of  forms.'..     735 
affidavit;    partner's    inter- 
est;  form 741 

affidavit  to  procure;  form     739 
bankruptcy   of   defendant 
after  giving  undertaking     739 

effect  of 737 

how  obtained 735 

notice  of  motion;  partner- 
ship property;  form ....     742 

order 737 

form 740 

order  may  be  ex  parte. . . .  736 
reference;  order  of,  as  to 

value  of  property;  form     743 
undertaking;  action  on .  737,  748 

amount 736 

bankruptcy    of    defend- 
ant      739 

discharging     and     vacating; 
distinction 735 
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discretionary  with  court. . . .     637 
domicile  and  residence;  dis- 
tinction between 657 

equitable  action  for  sum  of 
money  only;  maintainable. 
Avery  v.  Avery,  52  Misc. 
297,  overruling   statement 

in  text 636 

evidence;  insufficient;  when 
cured  by  defendant's  affi- 
davit      657 

telegrams;  originals  sub- 
mitted to  court 657 

exemption;  when  claimed. .  685 
false  statement  in  writing.  .  640 
false     statements;     securing 

credit  by 641 

Federal  courts 638 

service  of  summons  before  638 
The  rule  announced  in  the 
text  that  jurisdiction  in  rem 
could  not  in  any  case  be  ac- 
quired by  attachment  without 
previous  personal  service  of  sum- 
mons, in  the  Federal  courts,  has 
been  overruled.  Clark  v.  Wells, 
203  U.  S.  164. 

summons  must  be  person- 
ally served  before  grant- 
ing        99 

foreign  corporation 652 

action  against 640 

assignee  of 652 

foreign  situs  of  debts  as  af- 
fecting       645 

forgery  in  securing  money.  .      654 
fraud;   burden  on  petitioner     647 
transfer;  disposal  of  all  of 

debtor's  property 657 

fraudulent  transfer  as  ground 

657-660 
information  and  belief  648-652,  n. 
insane  defendant;   intent  to 

defraud 657 

judgment;          unenforceable 
against      property     unat- 
tached      647 

junior  attachment;  motion  to 

vacate 637 

levy;  action  in  aid  of  attach- 
ment.    681-683 

action  in  aid  of  attach- 
ment; list  of  forms 673 

affidavit;  canceling  notice 
attaching  real  prop- 
erty; form 713 

defendant;  application  of 
proceeds  of  foreign 
vessel;    form 698 


711 
688 
708 


694 
696 


687 


691 
692 
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defendant;  application 
to  be  substituted  for 
sheriff    in    suit,    etc., 

form 

refusal  to  give  certifi- 
cate; form 

sheriff;  petition  for  sale 

of  debts,  etc.;  form.  . 

appraisers  of  vessels;  order 

appointing;    form 694 

appraisal;       vessel;       affi- 
davit to  obtain;  form 

vessel;    form 

certificate  of  interest  of 
defendant   in    property; 

form 

choses  in  action 677,  678 

claim  to  attached  property     683 

Code   provisions 675 

copy  of  warrant  must  be 

certified 678 

examination  of  third  per- 
son       681 

exempt  property 685 

inventory  and  appraisal  of 
property  attached;  form 
inventory;  order  requiring 
sheriff  to  return;  form.  . 
notice;  must  specify  prop- 
erty  attached 679 

notice  of  attachment  of 
personal  proprety  not 
capable  of  manual  de- 
livery; form 686 

notice    of    attachment    of 

real  estate;  form 685 

notice  of  application  by 
sheriff  of  sale  of  attached 

debt,  etc. ;  form 

order;   canceling  notice  at- 
taching real  property; 

form 

discharging  vessel  from 

attachment;    form.  .  .      696 

discharging     vessel     on 

failure  to  give  under 

taking;    form 697 

directing  sale  of  vessel; 
application     of    joint 

owner;    form 

directing   sheriff   to   sell 
debts,  etc.;  form. . . . 
directing  sheriff  to  pay 
into  court  proceeds  of 
property  sold;  form.  . 
directing  sheriff  to  pay 
over  surplus;  form.  .  . 
examination  of  third  per- 
son;   form 


709 


714 


701 
710 


702 
702 


689 
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706 


704 


703 


705 
699 


700 


712 
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granting  leave  to  junior 

attachment      creditor 

to  commence    action; 

form 

granting  leave  to  plain- 
tiff   to   bring    action; 

form 

granting  leave  to  plain- 
tiff to  bring  action  in 
name  of  himself,  etc.; 

form 

permitting  junior  at- 
tachment creditor  to 
give         undertaking  ; 

form 

sale  of  vessel;  form.  . .  . 
sale  of  vessel   where  un- 
dertaking not  given; 

form 

substituting  defendant 
in  suit  by  sheriff,  etc.; 

form 

partnership  property 679 

perishable  property 683 

order  for  sale  of;  form.  .     692 
personal  property  capable 

of  manual  delivery. .   675-677 
petition  for  sale  by  sheriff; 

form 707 

priority  of  liens 680 

property  already  in  hands 

of  sheriff. 676 

property  discovered  in  ac- 
tion      678 

proof  of.' 680 

real  property 675 

setting  aside 684 

sheriff's    certificate    as    to 

copy  of  warrant;   form     686 
sheriff's    certificate   of   re- 
fusal to  certify;  form.  .     688 

sheriff's  liability 675 

third  person;  examination 

of 681 

trickery  in  making 680 

unrecorded  deed  is  prior  to 

lien  of 675 

national  bank 645 

nature  and  grounds  and  prop- 
erty subject  to  attachment    634 

nominal  damages 638 

nonresidence  as  ground 656 

nonresidence  of  defendant. .     640 
nonresident  plaintiff  against 
nonresident  defendant. . . .     639 

personal  injury 635 

proceeding  in  rem 638 

proceedings   to   obtain   war- 
rant; list  of  forms 647 


643 
644 


Attachment — Cont.  Page 
property  in  the  State;  alleg- 
ing defendant  has 647 

property  subject  to 642 

bond 644 

bonds  of  railroad  corpora- 
tion; unissued 646 

chattel  mortgage;  interest 

of  mortgagor 646 

chose  in  action 644 

commission  on  sale  of  per- 
sonal property 642 

contingent  liability 645 

dower  right 644 

equitable  interests 642 

foreign  corporation;  inter- 
est in;  when  allowed. . . 
fraternal  organization. . .  . 
fraudulent        conveyance; 
tangible    property    dis- 
posed   of    in    fraud    of' 

creditors 644 

insurance  policies 643 

fire 644 

tontine 643 

legal  interests 642 

mortgagor's     interest     in 

land 646 

partnership;  interest  of  one 

partner 647 

promissory  note 644 

real  property 646 

stock;  foreign  corporation; 
belonging  to  nonresi- 
dent  

unpaid  subscription.  . .  . 
trustees  claiming  property 
held  by  defendant  as 
executor  of  person  from 
whom   plaintiff   derived 

title 

unissued  bond  of  railroad 

corporation 646 

vendee's    interest    in    real 

estate 646 

removal  of  cause  to  Federal 

court  after 1800 

removal  of  property 641 

removal     of     property     as 

ground 661,662 

return;  when  not  proper.  . . .     459 

separable   contracts 639 

service  of  summons;   exten- 
sion of  time 284 

service   of   summons   within 

thirty   days 642 

several  causes  of  action.  . .  .     639 
statute  must  be  followed  ex- 
plicitly      647 

statutory  right  purely 638 


643 
643 


643 
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stay;  appeal  pending 475 

summons;  service  after  grant- 
ing    82 

failure  to  serve  in  time .  . .  122 
service;   joint  defendants.  122 
threat   to   make    an   assign- 
ment with  preference.  . . .  641 

time;  when  granted 640 

undertaking;  list  of  forms. .  743 

action  on 746 

amount 745 

decrease     of     value     of 

property 746 

increase  of 745 

nominal    748 

assignees  of  plaintiff 748 

claims  by  third  persons.  .  748 

form 750,751 

deposit  of  money  not  ac- 
cepted    745 

discharge 747 

domestic  vessel 757 

form 752 

goods  on  vessel;  form.  .  756 
notice   of   exception    to 

sureties;  form 760 

partnership       property; 

form 754 

several  defendants;  form  754 

surety  company;  form.  .  753 

two   attachments 748 

forms 233,  749 

obtaining  attachment. . . .  744 

possession  of  vessel;  form  758 

surety;  fictitious;  contempt  745 

sureties;  number  of 745 

vessel;     to     prevent     dis- 
charge of;  form 759 

vacating;  list  of  forms 715 

additional  papers;  grounds  723 

affidavit;  assignee;  form. .  732 

junior  lienor;  form 729 

supplementary       affida^ 

vit;  form :.  731 

to  procure  order  to  show 

cause;  form 727 

what  to  contain 722 

after  execution  issued  on 

judgment 715 

appeal 721 

assignee  may  move 717 

conditionally 724 

corporation      with      same 

name  as  defendant. . . .  718 

discontinuance 715 

dismissal  of  action 715 

execution   creditor 716 

irregularities;  specifying  in 

notice  of  motion 721 


Attachment — Cont.  Page 

junior  attaching  creditor. .  716 
junior  lienor;  may  move  on 

affidavits 717 

valid  lien  must  be  shown  717 

justice's  court;  judgment.  717 
merits'  of  action  not  con- 
sidered.     (See  also  As- 
pell  W.  G.  Co.  V.  Mee- 
ker, 54  Misc.  55.).. 716,  720 

motion;  where  heard 312 

notice  of  motion;  form. . .  725 

original  papers;  form.  . .  726 

special  appearance;  form  726 

order 724 

order  modifying  or  requir- 
ing   increased    security; 

form : 733 

order  to  show  cause 724 

form    728 

original  papers;  grounds.  .  722 
papers    on   which   motion 

may  be  heard 719 

preponderance  of  evidence 

in  support  of 720 

property  levied  on  not  sub- 
ject to   attachment.  . . .  719 

receiver  may  move 717 

reducing  amount  ; 724 

second    motion    without 

leave 719 

special  appearance  by  de- 
fendant    718 

when    and    where    motion 

may  be  made 718 

who  may  move 715 

warrant;  list  of  forms 667 

amending 669 

"  conceal ' '    equivalent    to 
"secrete"     in     reciting 

ground 668 

conjunctive  recitals 668 

disjunctive  recitals 668 

form 670 

"John  Doe"  defendant.  .  668 
jurisdiction  is  obtained  by 

issuing 667 

New  York  City  Coiu-t 669 

not  original  process 667 

recitals;  causes  of  action; 

form 671 

reciting  ground  of 668 

recitals  of  various  grounds 

for    attachment;    forms  672 
subscription  by  judge  nec- 
essary   668 


Attorneys 

list  of  forms . 


541 


Vol.  II 
Attorneys— Cont. 

actions  and  proceedings  be- 
tween attorney  and  cilent 
affidavit  by;  when  allowed .  . 
affidavit  taken  by  attorney 

of   record 

appearance;  presumptive  evi- 
dence of  authority 

stipulation  extending  time 

to    answer 

withdrawal;  leave  of  court 

necessary 

mistaken  as  to  authority 
compensation;   quantum   me- 
ruit   

admission  to  bar;  affidavit  of 
application  to  try  ex- 
amination; form 

affidavit  of  service  of  clerk- 
ship; form 

certificate    of    commence- 
ment of  clerkship 

certificate      that      college 
maintains      satisfactory 

standard;  form 

cit.i?en  of  another  State  or 

country 

good  moral  character. . . . 
examination  of  law-school 

graduate , . 

admission  to  practice;  affi- 
davit as  to  issuance  of 
law  student's  certificate 
of  good  moral  character; 
First  Department;  form 
certificate  of  law  school  at- 
tendance; form 

oath;  form 

preliminary  proofs 

registration  with  clerk  of 
the  Court  of  Appeals. . 
advertising  as  such  without 
being  duly  licensed;   pen- 
alty  

advertising  for  divorce  busi- 
ness   

bar    examination;    principal 

requisites 

topics  covered 

certiorari  to  review;  applica- 
tion by 

clerk's  fraud 

compensation 

alimony;    claimed    as    at- 
torney's fees 

costs 

employment  and  perform- 
ance; both  necessary.  .  . 
involuntary  payments .... 
measure  of  value 


INDEX. 
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Page 

571 
192 

192 

579 

161 

163 
163 

563 


548 
552 


551 


550 

547 
546 

546 


554 

553 
554 
543 

546 


541 

581 

542 
542 


1443 
574 
561 

564 
564 

561 
564 
562 


Attorneys — Cont.  Page 

percentage  agreements . .  .  663 
reference  as  to  amount . .  .  565 
rescission  of  contract. . . .  563 
service   under   unconstitu- 

titional  statute 563 

contempt;  withdrawing  from 

criminal  case 1861 

death  of;  affidavit  on  appli- 
cation    to     serve    notice; 

form 2159 

death  or  disability;  notice  re- 
quiring new  attorney;  form     393 
default;    absence   of   counsel     272 
engagemeht  of  counsel. .  .     272 

negligence  of 272 

definition 541 

directing  unlawful  levy;  lia- 
bility of  client 581 

disability;    effect  on  action, 

580. 
disbarment;  list  of  forms . .  .     555 
appeal  to  Court  of  Appeals     556 

court's   duty 555 

directing  illegal  seizure. . .  557 
dismissal  of  proceedings. .  556 
good   character;   retention 

of;  necessary 557 

grounds  for 557 

institution  of  proceedings     555 

jurisdiction  of  court 557 

notice  to  accused;  form.  .     658 

order  for;  form 660 

paying  third  person  to  ob- 
tain   retainers 557 

petition  in  disbarment  pro- 
ceedings;   form 559 

pleadings  not  evidence. .  .     556 

practice 555 

proof  required 566 

proceedings  not  criminal .  .  656 
refusal  to  answer  on  ground 
incriminatenotsumcient; 
practicing  under  name 
of  suspended  attorney 
sufficient.  Matter  of 
Kaffenburgh,  188  N.  Y. 
49. 

selling  out  client 557 

service  of  notice  by  mail.  .     556 
indorsement  of  name  and  ad- 
dress on  papers 296 

injunction;    advising    clients 

to  violate 1012 

intervention;  right  to  select 

own   attorney 580 

judicial  notice  as  to  signatures 

on  admissions 189 

justices'    courts;    authority; 
attorney's  testimony 542 
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justices'    courts    other    than 

New     York     and     Kings 

Counties 

knowledge    of;    when    client 

bound 

liability;  where  attorney  acts 

as  agent 

license;  necessity  of 

lien  of 

action  need  not  be  begun 

bankruptcy  of  judgment 
creditor.  Kneeland  v. 
Pennell,  54  Misc.  43. 

compromise    of    judgment 

conflict  between  and  right 
of  offset  on  motion .... 

defendant  secondarily  lia- 
ble  

enforcing  against  foreign 
corporation.  Oishei  v. 
Perm.  R.  Co.,  117  App. 
Div.   110. 

enforcing;  client  should  be 
party  to  action;  service 
of  summons  on,  when 
nonresident.  Oishei  v. 
Penn.R.  Co.,  117  App. 
Div.   110. 

independent  of  statute.  .  . 

jurisdiction  of  svu'rogate's 
court 

Municipal  Court  of  Buffalo 

Municipal  Court  of  New 
York 

parties  to  action  to  en- 
force. ; 

removal  of  cause  from 
State  to  Federal  court. . 

removal  of  cause  to  Federal 
court;  not  affected  by 
Oishei  V.  Perm.  R.  Co., 
117  App.  Div.  110. 

set-off  of  judgment  as  af- 
fecting   

settlement  of  action 

settlement  by  client  after 
judgment  entered;  a.%- 
torney's  remedy.  Bax- 
ter V.  Connor,  119  App. 
Div.  450. 

summary  decision  as  to .  . 

sum  paid  to  buy  peace; 
lien  does  not  attach .... 

unconscionable  agreement; 
settlement  of  action .... 

waiver  of 

name  and  address;  summons 
notice  of  death  or  disability; 

form 


542 

581 

572 
541 
565 
566 


567 

2023 

568 
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Page  Attorneys — Cont.  Page 

notice  of  motion;  signature.  .  304 

notice    to 389 

order  fixing  attorney's  com- 
pensation; docketing 336 

partner;  misconduct  of 581 

power;  accepting  delivery  of 

deed 583 

admission  outside  of  court  583 

allowance  to  assignee. . .  .  582 

appeal 582 

arbitration 582 

compromise 582 

compromising  judgment. .  583 
costs;  taxation  of;  in  excess 

of  statutory  sum .......  583 

counsel;  emplojrment  of  583,  584 

disbursements;  making...  682 
discharge    of    prisoner   on 

jail  limits 582 

discontinuance 582 

employing     assistants     in 

litigation 582 

employment  of  expert  wit- 
ness    582 

execution;  issuing 584 

extending  time  to  appeal  582 

general  principles 582 

modifying    contract 583 

privileged  communications  584 

referees'  fees 582 

reference;  tort  claim 582 

satisfying  judgment  with- 
out payment 583 

stipulation  not  to  appeal  583 
stipulation   that   cause   of 
action   shall   survive  on 

adjournment 582 

supplementary       proceed- 
ings    584 

when  authority  ends 584 

production  of  papers;  when 

required 581 

record;  conclusive  on  party 

as  to  acts  of 580 

remedy  of  client;  when  action 

at  law  necessary 574 

restraining  parties  from  deal- 
ing with 580 

retainer;  should  be  explicit.  .  579 
service  of  papers  on. .   1770, 1771 
settling    claim    without    au- 
thority   572 

skill;  degree  of  required.  .  .  .  572 
submission    of    controversy; 

same  for  both  parties ....  75 

substitution;  list  of  forms . .  .  575 

abandoning  case 575 

appeal   to   Court    of    Ap- 

579               peals 576 


566 

570 
571 

571 

570 

567 


568 
567 


566 

570 

567 

670 

89 
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appearance     by  '  signing 

stipulation 161 

dissolution  of  law  firm ....  577 

execution  issued  without.  .  576 

misconduct 575 

notice  of;  how  required . . .  577 

order;  form 578 

orders;  recital  as  to  lien; 

form 578 

order  too  broad 576 

practice 576 

reference 576 

services  valueless 575 

stipulation;    form 577 

when  allowed;  reasons  need 

not  be  given 575 

summary  remedy  of  client.  .  672 

surety 215 

surrogate;  impeachment. . . .  556 
when  suspended  from  prac- 
tice   556 

Attorney  General 

annulling  corporation;  order; 

leave  to  sue;  form 36 

leave  to  sue;  application  must 

state  facts 34 

quo  warranto 33 

petition;  leave  to  sue  to  an- 
nul corporation;  form. ...  35 

request    to     sue;     annulling 

corporation;  form 37 

submission  of  controversy  by  73 

receiver;  contract  with;  ap- 
proving; mandamus 1354 


Bail 

amount;  increasing 852 

reducing 851 

arrest;  list  of  forms 849 

definition 849 

deposit    in    lieu    of;    county 
treasurer's  certificate  of 
payment  into  court;  form    856 
order    of    substitution    of 

bail  for  deposit;  form . .     857 
order  to  sheriff  to  pay  de- 
posit   to    third    person; 

form 857 

sheriff's  certificate;  form. .     856 
discharge  from  arrest  by  giv- 
ing; how  obtained 850 

effect  of  giving 852 

exonerating;    death    of    de- 
fendant; order;  form.  . .     862 
notice  of  motion  for  after 

surrender;  form 858 

order  after  surrender;  form    859 
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general  principles 849 

justification;  allowance;  form     855 

default 270 

notice;  form 855 

nonacceptance;     notice     of; 

form 854 

surrender;  authority  given  by 
bail  to  arrest  defendant; 

form 860 

certificate  of  sheriff;  form     858 
requisition    upon    sheriff; 

form 860 

voluntary;    requisition   on 

sheriff;   form 861 

volmitary;  sheriff's  certifi- 
cate; form 861 

undertaking;     arrest;     dis- 
charge; forms 853,  854 

contents  and  amount 851 

when  void 852 

Bank 

receiver 1085 

priority 1090 

Bankruptcy 

alimony;  failure  to  pay  by 
bankrupt;    contempt 1864 

attachment;  undertaking  to 
discharge;  bankruptcy  of 
principal;  surety  not  dis- 
charged       739 

cancellation  of  judgment;  affi- 
davit  on   motion;   form  2126 
notice  of  motion;  form  . . .   2125 
order;  form 2126 

fraudulent  conveyance;  par- 
ties defendant 604 

judgment  creditor  of  bank- 
rupt; action  by;  parties  de- 
fendant       607 

judgment  creditor's  action; 
substitution  of  parties. . .     624 

mechanic's  lien;  trustee  may 
file 1553 

partner;  notice  to;  effect. . . .     389 

promissory  note;  notice;  to 
whom    given 391 

trustee;  leave  to  sue 29 

substitution   of,   as   party 
plaintiff 597 

Bond 

list  of  forms 213 

approval 216 

committee    of    incompetent; 

form 1829 

filing;  notice  of;  form 237 

form  and  requisites 214 
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general  form 223 

guardian;  form 56 

application  to  sell  infant's 

real  estate;  form 227 

incompetent;  leave  to  sell 
property;  committee  or 
special  guardian;  form. . .   1841 

indemnity;  form 227 

insolvency  of  surety;  replevin     216 

justification  of  sureties 216 

marshal;  sureties;  liability  of    223 

mortgage;  form 231 

official;  form 226 

party  joining 214 

receiver;  form 229 

liability  of  surety  without 

notice 222 

supplementary       proceed- 
ings;  form 230 

removal  of   cause;   State   to 

Federal   court 1800 

seal 213 

surety;  accounting;  order  re- 
quiring; after  filing  new 

bond;    form 242 

discharge  from  further  lia- 
bility;    order    requiring 

new  bond;  form 241 

justification;  effect  of  fail- 
ure to  justify 217 

failure  to  justify 217 

trustee;  removing  on  failure 
to  file  new  bonds;  form.  .  .     242 

Bridge 

destruction  of;  who  may  sue     594 
mandamus;  compelling  build- 
ing of 1358 

Bringing  a  Case  to  Trial 

contents  of  chapter 1901 

See  Notice  of  Trial;  Note  of  Issue; 
Calendar. 

Building  Department 

approval  of  plans;  manda- 
mus   1359 


Calendar 

fee;  N.  Y.  City  Court;  not  re- 
turned     1913 

preference 1907 

aged  woman;  plaintiff. . . .   1910 

Code   provisions 1909,1912 

discretion  in  granting. . .  .   1910 
divorce 1910 


I  at  page  87S. 
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excise  comfnissioner;  in  ac- 
tion by  entitled  to  abso- 
lute preference.  Clement 
V.  Mast,  119  App.  Div. 
485. 
executrix    as    party. . . .  1909,  n. 

general  principles 1907 

illness  of  plaintiff  in  negli- 
gence action;  sufficiency 
of  affidavit.  Ortner  v. 
N.  Y.  City  Ry.  Co.,  54 
Misc.  83. 

libel  or  slander 1910 

life  insurance  policy;  "evi- 
dence of  debt  for  the 
absolute     payment     of 

money" 1909 

matrimonial  action;  hus- 
band in  default  in  pay- 
ment of  alimony 1911 

notice  of  motion 1910 

older     cases    noticed     for 

same  term 1908 

practice  in  procuring 1911 

putting  case  on  calendar; 

necessity  of 1913 

receiver  as  party 1909 

special  reasons  for  prefer- 
ring case 1909,  n. 

where  motion  made 1912 

restoring  cause 1913 

striking    a    case    from,    on 

court's  own  motion 1913 

two    actions    between    same 
parties;     preference     be- 
tween    1913 

Caption 

list  of  forms 243 

amendment 243 

appeal;  names  not  changed. .  244 

court  order;  form 368 

form 244 

identification  of  papers 243 

judge's  order;  form 370 

proceeding  before  action  be- 
gun;   form 245 

State  writ;  form 245 

Certificates 

list  of  forms 246 

acknowledgment;     authenti- 
cation   as    to    notary's 

handwTiting 171 

two  husbands  and  wives; 

form 178 

clerk;  copy  of  paper;  form  247-248 
document  cannot  be  found; 
form 248 


Vol.  II.  begins 
Certificates — Cont.  Page 

what  may  be  shown  by .  . .     246 

county  clerk's  authentication 
to  acknowledgment  by  no- 
tary; form 183 

evidence;  facts  proved  by.  . . 

deposit;  demand;  when  nec- 
essary  

marriage;  evidence;  copy 
filed 

public  officers 246,  n. 

reference     246 

Certiorari  to  Review 


246 


251 


academic  question;  when  re- 
viewed     1444 

administrative   acts 1429 

against  whom  issued 1429 

amendment;  order;  form.  ...     212 

amended  return;  form 1504 

appeal;  remedy  by  is  bar  to 

issuance  of  writ 1443 

attorney;  application  by.  . .' .   1443 

audits 1436 

public  officers 1432 

board    of    education;     New 

York   City 1439 

dismissing  school  principal  1434 
board  of  estimate;  providing 

bridge  approach 1438 

building  commissioners;  dis- 
missing inspector.  .1430,  1435 

removing  messenger 1436 

change  of  grade  awards  1432,  1437 
change  of  grade  damage  com- 
missioners; form ....   1479-1480 
change  of  grade  by  railroad; 

damages;   form 1481 

civil  service  classifications.  .  .   1438 
commissioner   of   correction; 
dismissal      of       deputy 

warden 1430 

dismissing  keeper 1435 

common-law    writ     adopted 

by  statute 1427 

contempt 1490 

contents  of  chapter 1427 

costs     1512,  2007 

counsel;  right  of 1508 

criminal  actions  and  proceed- 
ings      1427 

defect;  how  supplied 1470 

discretion   1429 

disorderly  person 1428 

election  law;  receiving  town 
votes  and  announcing  re- 
sults     1439 

election  notices;  publication.    1434 

enforcement 1490 

excise  commissioner;  revoca- 


INDEX.  2199 

at  pa?e  873. 
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tion  of    liquor  tax  certifi- 
cate      1438 

executive  acts 1429 

final  determinations  only  re- 
viewed    1443 

final  order;  what  to  contain.   1511 
fire   commissioner;    assistant 
fireman;  presumption  of 

innocence   1508 

dismissal  of  chief  engineer .   1430 

dismissing   engineer 1435 

dismissing  member  of  force  1430 
function  of;  reviewing  deter- 
mination of  inferior  courts 
and  officers  exercising  ju- 
dicial powers 1427 

general  principles 1427 

grant  of  land  under  water.  .  .    1437 
health  board;  imposing  fine.  .   1439 
preventing     relator     from 

selling  milk 1439 

how  obtained;  list  of  forms.  .   1440 

intervention 1445 

order  allowing;  form 1460 

judicial  acts 1428 

kinds  of 1428 

legislative    acts 1429,1437 

limitation;      four      months; 

when  applicable 1444 

service  of  notice  of  motion 

within  four  months. . .  .   1444 
when  time  begins  to  run.  .   1444 
mayor;     dismissing     school 

commissioner 1434 

ministerial  acts 1429 

municipal  corporation;  an- 
nulling contract  for  viola- 
tion of  labor  laws 1439 

national  guard  trials.    1431,  1436 
notice  of  application;  form. .   1451 

notice;  when  required 1443 

order  confirming  proceed- 
ings reviewed  by  writ;  form  1512 

other    remedy 1429 

park      department;      bridge 

across  Harlem  River 1438 

parties;  municipal  corpora- 
tion; when  necessary 1446 

people;  issued  in  the  name  of  1429 

petition 1442 

amendment 208, 1442 

affidavit;   form 211 

form 1452 

insufficiency;   waiver 1442 

national  guard;  board  of 
examination;  determi- 
nation of;  form 1458 

policeman;  dismissed;  form 

1452-1455 
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tax  assessment;  form 

New  York  City;  form. . 
village  trustees  levying  as- 
sessment for  sewer;  form 
police  commissioner;  deputy 
commissioner;  trial  by. . 

dismissing  inspector 

dismissing  patrolman 

refusing     application     for 

theatrical    license 

police  surgeon;  physical  qual- 
ifications of  applicant .... 
policeman;  dismissed;  appeal 
to  Court  of  Appeals. . 
knowledge  of  trial  com- 
missioner of  facts   in 
addition    to    evidence 

produced 

proceedings  under  writ;  list 

of  forms 

public   safety   commissioner; 
dismissing  chief  of  police 

dismissing  policeman 

dismissing  police  surgeon. 

quashing 

quashing   writ;    order   deny- 
ing motion  to  quash;  form 

questions  determined 

railroad    commissioners'    de- 
termination  

rehearing  before  original  offi- 
cer; bar  to  issuance  of  writ 

restitution 

return;  list  of  forms 

affidavit  in  place  of;  when 

allowed 

allegations  not  denied  in. . 

amendment 

building    department;    re- 
moval of  inspector;  form 

defective;  remedy 

denials  and  allegations  in 

must  be  deemed  true. . . 

denial;  should  be  specific.  . 

false  return;  action  for.  .  .  . 

fees  for  making 

fire    department;    removal 

of  engineer;  form 

forms 461, 

further   return;    when    di- 
rected  

making  and  filing 

order  requiring  further  re- 
turn; form 

policeman  dismissed;  form 

presumed  to  be  true 

supplemented  by  affidavit 

tax  assessment;  form 

what  to  include 


1461 
1464 

1456 

1509 
1430 
1430 

1439 

1428 

1510 


1507 

1505 

1431 
1435 
1434 
1470 

1486 
1506 

1433 

1444 
1511 
1491 

1493 
1506 
1493 

1497 
456 

1506 
1493 
1494 
1490 

1496 
1494 

1492 
1491 

1503 
1494 
1441 
1492 
1498 
1492 


Certiorari  to  Review — Cont.     Page 
school  board;  removal  of  jan- 
itor    1434 

secretary  of  State;  filing  cer- 
tificate of  corporation. . . .   1439 

service 1469 

affidavit;    form 1486 

special  statutory  provisions.   1430 
State  comptroller;  audit  by; 

when  reviewed 1610 

statutory  bars  to  issuance  of 

writ 1443 

statutory  or  common  law. .   1440 
stay  of  proceeding;   bias  of 

trial  commissioner 474 

does  not  act  as 1470 

street  cleaning  commissioner; 
dismissing         employee 

1430,  1431 
dismissing  member  of  force  1435 

streets;  laying  out 1433 

tax    assessments 1431,  1436 

additional  proof 1447 

franchise   tax   of   corpora- 
tions    1450 

New  York  City  charter.  .  .    1449 
New  York  City;  real  estate; 

writ;  form 1489 

petition  presented  to  com- 
missioners;    foundation 

of  proceedings 1448 

practice 1446 

procedure        after       issue 

joined 1448 

proceedings  in 1509 

proceedings  in  nature  of  a 

new   trial 1447 

order  that  writ  issue;  form  1471 

return   1448 

denial    that    assessment 
as  erroneous  merely. .    1449 

special  franchise  tax 1451 

street  railroad;  form 1484 

void    determination 1449 

time  within  which  writ  can 

be  issued 1441 

town  board  rejecting  claim; 

order  granting  writ;  form.    1472 
town     board's    rejection    of 

claim;  form 1484 

towns;  bonding  in  aid  of  rail- 
roads  1440 

unverified  charges  against  re- 
lator    1508 

water  commissioner;  dismis- 
sing financial  clerk 1430 

when  granted 1430 

when  refused 1434 

where  application  made.  . .  .   1445 
where  heard 1441 


Tol.  11, 
Certiorari  to  Review — Cont. 
who  may  make  .application 
where  proceedings  heard. .  . 

writ;  list  of  forms 

election  law;  publication  of 

notices;  form 

form 

national  guard  court-mar- 
tial ;  form 

policeman  dismissed;  form 
supplying  defective  record; 

form 

tax  assessment;  form. . . . 

to  whom  directed 

village    trustees;     levying 
assessment     for     sewer; 

form 

when  returnable 

Change  of  Name 

list  of  forms 

notice  of  presentation  of  pe- 
tition; form 

order;  corporation;  form.  . .  . 

natural  person;  form 

petition  by  person  of  full  age; 

form 

corporation 

infant;  form 

wife  of  petitioner  must  as- 
sent in  writing  or  make 
concurrent  application, 
publication    of    order;    peti- 
tion;  form 

Chattel  Mortgage 

assignment  of;  form 

Children 

jurisdiction;       custody       of 

county  judge  over 

See  Matrimonial  Actions; 
Incompetents. 

Christmas 

summons;  service  on 

City  Court  of  New  York 
affidavit,     undertaking    and 
order   shortening   time   to 

serve  answer;  forms 

reference  in 

summons;  where  may  be 
served  

Civil  Service  Law 

classifications;  certiorari  to 
review 

mandamus;  compelling  cer- 
tificate  as   to   increase   of 

salary;  form 

VOT..  Tl— 84 


INDEX, 
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Page 
1445 
1505 
1468 

1483 
1473 

1474 
1473 

1485 
1487 
1468 


1476 
14^9 

1754 

1757 
1758 
1757 

1754 
1756 
1755 


1759 
14 

342 
107 


91 
1920 

98 


1438 
1418 


Clerk  Page 
mandamus;  inspection  of  rec- 
ords     1358 


Common  Law 

when    action    deemed 
menced  under 


82 


Comptroller 

State;  mandamus;  drawing 
warrant  for  money;  order; 
form 1409 

Conflict  of  Law 

injunction;  State  and  Federal 
courts 876 

refusal  of  .State  court  to  rec- 
ognize order  of  removal  to 
Federal  court;  remedy. . . .   1802 

Contracts 

demand,  when  necessary 6 

Conversion 

action  for 607 

demand;  when  necessary. . .         6 

Complaint 

corporation;  fraudulent  dis- 
position of  stock;  in- 
junction;   form 947 

reorganization;  minority 
stockholders;  restraining 
sale;  injunction;  form.  .     957 

injunction;  action  on  under- 
taking; form 1056 

partnership;  fraudulent  rep- 
resentation as  partner;  in- 
junction;   form 947 

police;  injunction;  form.  . . .     941 

prosecution;  action  in  another 
State;  injunction;  form.  . .     950 

removal  of  fruit  stands;  in- 
junction;   form 956 

theatrical  litigation;  injunc- 
tion;  form 938 

unfair  trade;  injunction;  form    937 

water  supply;  stopping;  in- 
junction;   form 952 

Condemnation  Proceedings 

jurisdiction;  Federal  court..  1796 

Confession  of  Judgment 60 

account  stated;  form 66 

amendment 62 

bill  of  costs;  form 71 

borrowed  money  and  pur- 
chase of  horse;  form 66 

borrowed  money,  notes  and 

contingent  liability;    form  67 
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claims  which  may  be  secured 

by 62 

Code  rule 60 

comiaon-law  rule 60 

contingent   liability 62 

enforcing 63 

executors  or  administrators.  61 

fraudulent  grantees ,  63 

goods    furnished;     advances 

and  loans;  form 69 

goods  sold;  form 66 

history    of    statute    relating 

thereto 60 

how  attacked 63 

infant 61 

incompetent  person 61 

insufficient  statements 62 

joint  debtors;  confession  by 

one 61 

judgment  entered  on;  form. .  70 

loan;  form 64 

prisoner 61 

promissory  note 62 

promissory  note  and  costs  of 

suit;  form 68 

promissory  notes,  borrowed 
money  and  contingent  lia- 
bility; form. 68 

promissory    note    to    secure 

loan;  form 65 

public  officer 61 

sale  of  boat;  form 67 

statement  of;  form 64 

tort 62 

trustee 61 

verification;  form 69 

who  may  confess 61 

Constable 

execution;  failure  to  return; 

liability 458 

return;  indorsement  of  action 

taken 458 

Constitutional  Law 

physical  examination  before 

trial 1689 

substituted  service  of  sum- 
mons   117 

Contempt 1859 

acts  constituting 1860 

advice  of  counsel;  injunction 

order;  violating 1865,  n. 

affidavit;   delivery  of  execu- 
tion to  sheriff;  form.  ...  1891 
discharge  of  offender;  form  1897 
examination    before    trial; 
failure  to  produce  books; 
form 1884 


at  page  873. 

Contempt — Cont.  Page 
false    justification    on    re- 
plevin bond;  form 1875 

search  for  mandate 1892 

alimony;  enforcing  payment 

by 1867 

nonpayment;    bankruptcy 

of  husband 1864 

reducing;  motion  will  not 
be  heard  if  husband  in 

contempt 1873 

assignee;  failure  to  produce 

books 1865 

service  of  order  by  mail. .   1867 
attachment;  affidavit  to  pro- 
cure      1870 

fictitious  surety 745 

when  may  issue 1870 

attorney;  satisfaction  of  de- 
cree; fraudulently  pro- 
curing    1866,  n. 

withdrawing  from  criminal 

case 1861 

bond;  justifying;  false  state- 
ments    1861 

bringing  party  before  court; 
attachment  or  order  to 
show  cause.  Matter  of 
Nejez,  54  Misc.  38. 
certiorari  to  review;  enforce- 
ment    1490 

civil;  defeating  and  hindering 

right  of  party 1860 

injunction  order;  violating  1016 

Code   provisions 1859 

contents  of  chapter 1859 

costs;  payment  of;  guardian  1867 
receiver  in  supplementary 
proceedings;  payment  to  1863 
criminal;     injunction    order; 

violation 1014 

mandate;        commitment; 

form 1899 

return  on  certiorari 457 

decree;    disobedience 1862 

enforcement  of 1866 

demand;  when  necessary  1867 
demand;  when  necessary.  ...  7 
deposition;   examination  be- 
fore   trial 1688 

discharge;  notice  of  applica- 
tion;  form 189§ 

order  discharging  offender; 

form 1898 

undertaking;   form 1893 

distinction  between  civil  and 

criminal  contempt 1859 

entering  order  denying;  acts 
committed  before  formal 
entry 1876,  n. 
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examination  before  trial;  re- 
fusal to  produce  books  of 

corporation 1861 

xecution;     issuing     against 
judgment  debtor  of  whom 
receiver  has  been  appointed  1868 
executor;  discharge;  mabiUty 

to  pay  amount  adjudged  1874 
failure  to  file  an  account. .   1863 
refusal  to  answer  questions 
on  transfer  tax  proceed- 
ings  , 1866 

injunction;  aiding  and  abet- 
ting others  in  violation  1866,  n. 
engaging  in  business;  vio- 
lation of  decree 1866 

order;  punishing  defendant  1021 
third  party's  knowledge 

of  order 1865,1866 

order  to  show  cause;  form 

1019, 1020 
proceedings;    disobedience 

of  order 1862 

violation  by  person  not  un- 
derstanding English  lan- 
guage    1866 

interrogatories;  answer  of  ac- 
cused; form 1895 

judgment  creditor's  action; 
receiver;  enforcing  pay- 
ment to 1867,  n. 

judgment;    enforcement    by 

execution 1866,  n. 

judicial  sale;  purchasers  com- 
pleting purchase 1867 

mandamus;    disobedience   of 

writ 1420 

municipal  corporation;  ap- 
peal from  by  fire  com- 
missioner;     constitutes 

stay 1866,  n. 

order  punishing;  form.  . . .   1421 
seeking  to  enforce  writ  be- 
yond terms  thereof;  order 
denying  motion;  form . .   1421 
matrimonial  action;  nonpay- 
ment of  alimony 1602 

urging    woman    to    settle 

separation  suit 1868 

negligence     action;     inciting 

bringing  of 1865 

order;  convicting  defendant 
and  directing  punish- 
ment  : 1896 

court;  payment  of  money  1863 
default  of  accused  to  ap- 
pear; form 1899 

directing  interrogatories  to 
be  filed;  form 1894 


at  page  87S. 

Contempt — Cont.  Page 

directing    warrant    of    at- 
tachment to  issue;  form  1890 
ex  parte  order;  act  done  in 

presence  of  court 1869 

for  warrant;  form 1889 

punishing;    false    justifica- 
tion on   replevin   bond; 

form 1879 

return  of  mandate  by  sher- 
iff; form 1892 

order  to  show  cause;  exami- 
nation before  trial;  fail- 
ure  to   produce    books; 

form 1887 

false    justification    on    re- 
plevin bond;  form 1878 

form 1890 

parent  and  child;  failure  of 
son  to  obey  order  to  sup- 
port mother 1863 

partnership;    failure    to    de- 
liver formulas  to  receivers  1863 
public  officers;  failure  to  per- 
form duties 1864 

punishment;  how  determined  1872 
obeying  order  before  return 
of  order  to  show  cause 

1872,  n. 
striking    out    defendant's 

answer 1872 

procedure  to  punish;  list  of 

forms 1868 

appeal 1871 

certiorari;  review  by 1872 

commitment;    contents   of  1873 
deposition  of  witness.  . . .   1874 
discharge    of    person    im- 
prisoned    1874 

general  principles. ...'....   1869 

order;  amending 1871 

order;  contents  of 1871 

order  to  show  cause 1870 

order  to  show  cause;  time 

of  return 1870 

order  to  show  cause;  serv- 
ice must  be  personal. . .   1870 

reference 1874 

second  motion 1871 

receiver;  exhibition  of  order 

merely 1866,  n. 

foreclosure;  summary  pro- 
ceedings   instituted    by 

owner  of  equity 1864 

interference    with    posses- 
sion  of 1864 

order  appointing;  disobedi- 
ence     1132 

rent;  compelling  payment 
to 1868 
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reference 1920 

punishment 1935 

restitution;  failure  to  make. .    1863 
supplementary     proceed- 
ings     1862 

return;    warrant    of    attach- 
ment;  form 1894 

sheriff;  discharging  civil  debt- 
or; order  made  without 

notice 1864 

refusal  to  receive  warrant 
of  attachment  on  Sun- 
day    1864 

supplementary    proceedings; 

failure  to  produce  books  1861 

false  swearing 1865 

subtenant  paying  owner  of 
property     money     due 

debtor 1862 

third  person;  payment  of 

money  to  sheriff 1868 

surety;  infant  as 1865 

surreptitiously  secreting  pa- 
pers at  trial 1861 

surrogate;  testamentary  trus- 
tee's failure  to  turn  over 
moneys  to  chamberlain . . .  1863 
tax  commissioner;  failure  to 
make  return  to  writ  of  cer- 
tiorari     1864 

void  and  irregular  orders.  .1867,  n. 
warrant  of  attachment;  form  1890 
warrant  of  commitment  pur- 
suant to  order 1897 

warrant;  form 1889 

willful  disobedience 1859 

witness;    compelling   attend- 
ance     1875 

order*  requiring  him  to  ap- 
pear after  first  contempt; 

form.  .  . 1888 

refusal   to   promise   as   to 

future  conduct 1865 

refusal  to  testify 1860 

Conversion 

cause  of  action  does  not  abate 
on  the  death  of  defendant. 
Mulligan  v.  O'Brien,  119 
App.  Div.  355. 

Copy 

list  of  forms 249 

bill  of  sale  of  vessel;  evidence  253 
certificate  of  clerk;  form.  .  247,  248 
certificate   of  marriage;   evi- 
dence    251' 

certificate;  what  to  contain.  .  253, 


Copy — Cont.  Page 

civil-service  regulation 252 

conveyance   of   land   in   an- 
other State;  evidence 253 

court  order;  serving 250 

effect  of;  as  evidence 252 

exemplified;  judgment;  form  250 
foreign    corporation;    entries 

in  books 251 

foreign    court;    record;    evi- 
dence    253 

foreign    judgment;    evidence  253 
exemplification;,  forms   257,  263 
foreign  justice's   authentica- 
tion of  judgment;  evidence 

form 256 

foreign  justice's  docket;  evi- 
dence    252 

foreign  law;  evidence 262 

justice's  docket 252 

authentication;  form 255 

municipal  corporation;  ordi- 
nances; evidence 252 

patent;  evidence 253 

public  record;  evidence 251 

proving 250 

serving;  complaint,  etc. ,  in  ac- 
tion    249 

signatures;  filling  in 249 

town  clerk's  record j  252 

U.  S.  departments  and  courts; 

evidence   252 

Corporations 

accounting  by  directors;  par- 
ties defendant 600 

acknowledgment 182 

annulling;  injunction 921 

judgment 34 

leave  to  sue 33 

notice 34 

receiver 1084 

arresting  business  of  unnec- 
essarily; injunction;  mod- 
ifying    1029 

assignment;  mortgage;  form       19 

balance  stock  subscription; 
parties  defendant 601 

change  of  name;  petition; 
form 1756 

creditor's  action;  injunction.     921 

directors;  removal  of  for 
misconduct.  People  v.  Ly- 
on, 119  App.  Div.  361. 

directors  seeking  inspection 
of  books;  mandamus;  pe- 
tition; form 1389 

dissolution;   final   judgment; 

form 2093 

injunction 892,  903,  920 


Vol.  II.  begins 
Corporations— Cont.  Page 

order  against  disposal  of 

property;  form 1002 

misconduct    of    directors; 

receiver 1085 

order  appointing  receiver; 

form 1149 

parties  defendant 601 

receiver 1065,  1083 

receivers;  officer  of  court.  .   1058 
restraining   legal   proceed- 
ings; order;  form 998 

domestic;  summons;  service.     110 

examination  of  books;  man- 
damus     1344 

ex-director;  compelling  sur- 
render of  books;  mandamus  1344 

exercising  corporate  rights; 
injunction;  order;  form.  .  .    1000 

expiration  of  charter;  injunc- 
tion      923 

foreign;    receivers. . . .   1064,  1086 
summons;  service Ill 

franchise  tax;  certiorari  to 
review 1450 

injunction;  service  on 1009 

insolvent;  meaning  of;  re- 
ceiver    1088 

inspection  of  books;  manda- 
mus     1359 

leave  to  sue;  annulling;  form      35 

leave  to  sue  to  annul;  order; 
form 36 

misconduct  of  officers;  re- 
ceiver    1076 

order;  leave  to  sue;  form.  ...       39 

parties  defendant  in  various 
actions     against 600-602 

parties;  intervention  by- 
stockholder 612 

petition;  creditor  or  stock- 
holder; leave  to  sue;  refusal 
of  attorney  general  to  bring 
action;   form 37 

public  service;  injunction.  . .     886 

receivers;  jurisdiction  to  ap- 
point wholly  statutory. .   1058 
notice  to  attorney  general.   1083 
when  not  appointed 1070 

refusal  to  exhibit  stock  book; 
parties  defendant ........     601 

reorganization;     injunction; 

order;  form 994 

parties  defendant. 601 

replevin;    adverse    claimants 

.  to  stock  certificate;  parties 
defendant 601 

request  to  attorney  general 
to  sue  to  annul  charter; 
form 601 
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request  to  attorney  general 

to  sue;  form 37 

service  of  papers  on 1772 

sequestration;  parties  defend- 
ant       601 

receiver 1081 

stockholder;  enjoined  from 
voting    on    stock;     order; 

form 995 

stock;  forfeiture  for  nonpay- 
ment of  assessment;  injunc- 
tion; order;  form 1004 

stock  held  as  collateral;  re- 
ceiver    1071 

stock  subscription;  recover- 
ing balance 601 

summons;  service;  different 
rules  in  Federal  and 
State  courts  compared     115 

Federal  courts 115 

nonresident         director 

temporarily  here 112 

who        is         managing 

agent. 112 

tax  law;  special  franchise  tax; 

certiorari  to  review 1451 

unlawful    acts    of    trustees; 

parties  defendant 601 

voluntary    dissolution;     in- 
junction      922 

receiver 1087,  1088 

appointment  of  in  final 

order 1088 

insolvency;  proof  of .  .  .  .    1089 
wrongful  alienation  of  prop- 
erty; parties  defendant.  .  .     600 

Costs 

list  of  forms 2000 

after  notice  of  trial;  note  of 

issue  must  be  filed 2001 

amendment;  amount  allowed 

upon  trial  after 2003 

amount   recovered;    depend- 
ing  upon 2001 

special  provisions  in  New 
York  and  Kings  coun- 
ties    2001 

appeal 2008 

bill   of;   confession   of   judg- 
ment;  form 71 

form 2016 

certificate  entitling  party  to 

increased  costs;  form 2016 

certiorari     1512,  2007 

charging  person   beneficially 

interested  2003 

City  of  New  York;  action 
against;  amount  recovered 
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as    determining    right    to 
costs 2002 

counterclaim;*  amount  re- 
covered; plaintiff  recovers 
nothing,  defendant  less 
than  $50 2002 

defaults;   co-respondent 2005 

demurrer 2007 

extra   allowance 2009-2013 

notice  of  motion;  form ....   2018 

order;  form 2018 

submission  of  controversy .        76 

guardian;  contempt;  enforc- 
ing payment  by I,8p7 

judgment;  entering  on  award  2004 


mandamus   1376 

minutes   of  trial  to  prepare 

case  on  appeal 2006 

mistrial 1971,  2005 

motion;    stay;    nonpayment 

of 321 

what  is 323 

municipal  court  of  New  York  2005 
negligence  action;  verdict  of 

six  cents 2001 

notice  as  affecting;  municipal 

corporation 5 

order;  recitals  as  to;  form.  .  .     385 

prohibition;  writ  of 1521 

public  officer;  action  against  2005 

receiver;  action  against 1196 

action  by 1189 

referee's  fees 2006 

replevin 2005 

security 2015 

affidavit;    form 2020 

foreign  plaintiff;  motion 
must  be  made  before 
service  of  answer.  Fab- 
rik  Schiller'  scher  Versch- 
luesse  V.  Nease,  117  App. 
Div.  379 

order;  form 2021 

poor  person  need  not  give 

security.     Buccolo  v.  N. 

Y.  lAfe    Ins.     Co.,  117 

App.  Div.  423. 

undertaking;    form..   234,  2021 

several   causes   of   action   in 

one  complaint;  success  as 

to  one 2002 

several  defendants  appear- 
ing by  same  attorney 2002 

several  defendants;  discre- 
tion as  to  costs  when  plain- 
tiff recovers  against  one 
defendant.  Ljungquist  v. 
Hartmetz,  54  Misc.  87. 


Costs — Cont.  Page 

special   proceeding 2004 

statute;  created  by 2000 

stay   for    nonpayment    321, 

468,  2013-2014 
action  dismissed  "without 

prejudice" 470 

stenographer's    fees    on    ref- 
erence     2006 

striking  a  case  from  the  short 

cause  calendar 2004 

submission  of  controversy ...        76 

rules  of  court 72 

summons    served    on   wrong 

person 2001 

taxation;  affidavit  as  to  dis- 
bursements; form 2018 

notice 2013 

notice  of  re-taxation;  form  2018 
witness  fees;  affidavit  of  at- 
tendance    and     travel; 

form 2019-2020 

tender  as  affecting 2003 

term  fees 2007 

withdrawal  of  motion 2008 

witness's  fees 2006 

County  Court 

summons;  served  in  any  part 
of  the  State 98 

County  Judge 

order   in   action   in   another 

court 340 

surrogate;  when  to  act 342 

Criminal   Law 

certiorari  to  review  proceed- 
ings      1428 

D. 
Date 

admission;  amending 189 

bond  or  undertaking 214 

Death 

party;    publication;   pending 

440,  441 
suggestions  on  the  record. . .     510 

Decision 

amendment 209 

Deeds 

quit-claim  deed;  from  mayor 
of  New  York  to  United 
States;   form 1545 

sheriff's;  sale  xmder  execu- 
tion; form 2059 

unrecorded;  attachment; 
prior  to  lien  of  levy  under     675 


Index. 
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Default 

absence  of  counsel 272 

absence  of  material  witness     271 

affidavit  of  merits 269 

form 273 

appearance  by  defendant  af- 
ter; notice  of  subsequent 

proceedings 160 

assessment  of  damages 268 

attachment;  proof  of  taking 

property 266 

attorney;  negUgenoe  of ....  ,     272 
considering  merits  on  motion 

to  open 270 

divorce 270 

endorsement  on  papers;  form     275 

engagement^  of  counsel 272 

Federal  courts 267' 

how  evidenced 264 

infant 266 

justification  of  bail 270 

laches 272 

limitations;  effect 271 

mechanic's    lien;    failure    of 

lienor  to  appear 1555 

misnomer  of  defendant;  sum- 
mons; amendment 86 

motion 267 

opening 269 

aflidavit;   form 275 

conditions;  trustee  in 
bankruptcy  giving  per- 
sonal undertaking.  Mc- 
Lotughlin  v.  Collins  Bldg. 
&  C.  Co.,  119  App.  Div. 
300. 
service  by  pubUcation;  ir- 
regularity need  not   be 

shown 158,  n. 

substituted  service  of  sum- 
mons; defendant  resi- 
dent of  State.  Bishop  v. 
Hughes,  117  App.  Div. 
425. 

order 256 

appeal 329 

form 377 

moving  party;  form 378 


openmg 


329 


relief  granted 329 

pleading 271 

receiver 270 

repeated  adjournments 271 

security  on  motion  to  open  271 

submission  of  controversy. .  266 

substituted  service 266 

taking  and  opening;  list  of 

forms 264 

time  in  relation  to  pleading  562 

what  is  admitted  by 268 


Page 
7 
7 

1867 
6 


alimony 

contempt 

decree;  enforcement  of. 

contracts 

certificate  of  deposit 6 

conversion;    when  necessary        6 

joint  defendants 6 

replevin 6 

proof  of;  when  necessary. .   1219 

when  necessary 1218.' 

unavailing;  when  not  neces- 
sary           5 

undertaking  on  arrest 7 

Demurrer 

amendment 208 

costs 2007 

judgment;  interlocutory; 

form 2089,  2090 

order  for  final  judgment; 

form 2091 

leave  to  plead  over;  motion 

for;  where  heard 313 

mandamus;  form 1402 

motion  for  judgment  on  as 
frivolous;  entering  judg- 
ment overruling  on  de- 
cision of  motion.  Pea- 
hody  V.  West,  119  App. 
Div.  103. 
order;    amending    nunc    pro 

tunc 335 

sustaining    or    overruling; 
form 1988 

Deposit  in  Court 276 

fraud  in  securing  payment; 

remedy 279 

investment  of  funds 278 

order    for    payment    out    of 

court;  form 280 

payment  out  of  court 279 

payment;  when  officer  pro- 
tected by  order 280 

property  subject  to 278 

when  authorized 278 

with  whom  made 278 

Depositions 

books  and  papers;  when  pro- 
duced  • 1666 

combining  depositions  on 
commission  with  examina- 
tion before  trial 1667 

comparison  of  different  rem- 
edies     1664 

contempt;    proceedings    to 
punisn  for 1874 

contents  of  chapter 1664 
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de  bene  esse 1673 

affidavit  to  procure;  form  1678 
after  service  of  complaint 

and  before  answer 1675 

danger  of  losing  testimony 

must  appear 1675 

definition 1673 

formal  parts  of  application  1675 
name  of  proposed  defend- 
ant    1676 

notice  of  application;  time  1676 

objections  to  questions.  .  .  1677 
party  examined  at  his  own 

instance 1674 

practice;  all  questions  to  be 

inserted 1676 

producing     witnesses     at 

trial;  necessity  of 1677 

suppressing  deposition. . . .  1677 

when  refused 1676 

witness  not  party 1674 

discovery  and  inspection.  .  .  1667 

list  of  forms 1801 

application  must  be  based 

on  petition 1705 

attempt  to  secure  inspec- 
tion by  examination.  .  .  .  1707 

attorney's  privilege 1707 

books  and  papers  only  can 

be  produced 1701 

certificate  of  inspection  by 

referee 1713 

demand;  when  necessary. .  1705 

description  of  papers 1706 

foreign    corporation 1706 

general  principles 1701 

laches 1706 

merits  of  defense;  not  con- 
sidered   1706 

order;  contents 1707 

form 1612,  1710 

order  on  return  of  order  to 

show  cause;  form 1713 

petition;  form 1708 

verification 1706 

practice  on  obtaining  order  1705 
reason  for  inspection  must 

be  stated 1705 

service  of  notice  of  motion  1705 
testamentary  trustee  re- 
quired to  exhibit  ac- 
counts. Muller  v.  Phil- 
adelphia, 118  App.  Div. 
276. 

when  granted 1702 

when  motion  made 1705 

,        when  refused 1704 

examination  before  trial;  list 

of  forms 1679 
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affidavit;  forms 1691,   1693 

annulment  of  marriage.  .  .   1690 
application  made  to  judge, 

not  court 1684 

attendance   of  witness   at 

trial 1688 

bill  of  discovery;  distinc- 
tion between 1680 

codefendant;  securing  in- 
formation for  service  on. 
Grant  v.  Greene  Cons. 
Copper  Co.,  118  App. 
Div.  853. 
contempt;  refusal  to  pro- 
duce books  of  corpora- 
tion    1861 

corporation;  affidavit; 

prayer  in  form  that  offi- 
cers be  required  to  ap- 
pear. Donaldson  v. 
Brooklyn  Heights  R.  Co., 
119  App.  Div.  513. 

expected  party;  form 1700 

Federal  courts 1690 

grounds  for  resisting  ex- 
amination   1684 

inspection;  distinction  be- 
tween    1680 

libel;  showing  bad  char- 
acter of  plaintiff.  Oakes 
V.  Star  Co.,  119  App. 
Div.  358. 

malpractice  action 1690 

motion  papers 1685 

waiver  of  defects  in.  . . .   1686 

notice 1686 

order;  after  motion  to  va- 
cate   has    been    denied; 

form 1698 

officer's  certificate  to  de- 
position     1688 

order  before  action  brought; 

form 1697 

order;    corporations 1686 

defendant;  form 1697 

form 1696 

physical  examination;  affi- 
davit     1689 

breach    of    promise    of 
marriage.        Pitt      v. 
Dunlap,      54      Misc. 
115. 
further  examination. .. .   1690 

of  plaintiff 1689 

of    woman 1690 

procedure 1691 

practice 1682 

prisoner 1688 

production  of  books 1683 
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punishment  of  witness  for 

contempt 1688 

referee     cannot     rule     on 

relevancy  of  questions . .  1688 
reinstatement  of  order...  1687 
service  of  order 1686 

affidavit;    form 1699 

stipulation  for  taking  de- 
position; form 1696 

stnngent  rules  modified.  .   1679 
subpoena  duces  tecum;  when 

granted.     Crompton     v. 

Dobbs,  119  App.  Div.  331. 
unverified     complaint     as 

part  of  moving  papers. 

Grant    v.     Greene,     118 

Div.  850. 

vacating   order 1687 

when  allowed 1680,  1681 

when  not  allowed 1682 

where  examination  held . .   1687 
examination  to  frame  plead- 
ing; list  of  forms 1668 

after  action  brought 1669 

affidavit;    form 1672 

answer 1670 

before  action  brought. . . .   1668 
complaint;    before    action 

brought;  affidavit;  form  1671 
how  examination  taken.  .   1670 

order;  form 1673 

witness  not  party 1670 

interpleader     action;     testi- 
mony   limited , 1654 

motion;  affidavit  to  procure; 

form 349-355 

notice    of    hearing    before 

referee;  form 358 

order  for;  form '.     355 

report  of  referee;  form. . . .     358 
suDpoena  to  witness;  form     357 

use  on 324 

order  for  commission;  stay; 

form 479 

stay  of  proceeding  pending 

return  of 467 

taken  in  the  State  to  be  used 

out  of  the  State;  list  of 

forms 1734 

appeals  to  Court  of  Ap- 
peals    1737 

does  not  issue  as  of  course  1734 
foreign  court  lacked  juris- 
diction    1735 

forms  of  commission  from 

foreign  States 1736 

notice  of  taking  commis- 
sion under  laws  of  Con- 
necticut; form 1737 
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Page 

pertinency  of  questions .  . . 

1736 

petition  for  subpoena  duces 

tecum;  form 

1738 

practice 

1737 

statutory  power 

1734 

subpoena  duces  tecum 

1735 

1741 

taken  out  of  the  State  to  be 

used  in  the  State;  Ust  of 

forms 

1713 

affidavit;  after  judgment; 

form 

1723 

form        

1724 

open  commission;  form. 

1729 

witness  expected  to  die; 

form 

1725 

appeal;  affidavit;  form... 

1725 

commission;  form 

1726 

open;  form 

1730 

comnjission  rogatory 

commission;  wnat  to  con- 

1722 

tain 

1716 

wholly    or    partly    oral 

questions;  form-. 

1729 

cross-interrogatories;  form 

1727 

default  of  defendant;  affi- 

davit; form 

1724 

deposition;  filing 

1721 

foreign    witness ;    affidavit 

for  commission;  form. 

1733 

order    for     commission; 

form 

1733 

how  obtained 

1715 

interrogatories;  form 

1727 

settlement  of 

1717 

letters  rogatory;  form .... 

1733 

notice    of    examination; 

form 

1730 

notice  of  motion;  form. . . 

1725 

open   commission 

1720 

order;    open    commission; 

form 

1729 

wholly    or    partly    oral 

questions;  form 

1728 

order  for  commission;  form 

1726 

party  may  be  examined  on 

written    interrogatories. 

Oakes  v.  Riter,  118  App. 

Div.  772. 

return  of  commission;  affi- 

davit; form 

1730 

settlement     of     interroga- 

tories; notice  of;  form.  . 

1728 

stipulation    that    commis- 

sion issue;  form 

1731 

suppressing  deposition;  no- 

tice of  motion;  form. 

1732 

order;  form 

1732 

suppression  of  commission 

1719 
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use  of  commission. 

when  granted 

when  refused 
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Discontinijance 

formal  order  of  discontinu- 
ance advisable 

general  principles 

pending  motion  to  vacate  an 
attachment 

replevin;  undertaking;  habil- 
ity  of  surety 

See  Dismissal  and  Discon- 
tinuance. 

Discovery  and  Inspection 

See  Deposition. 
Dismissal 

list  of  forms 

case  on  wrong  calendar .... 

conditions    imposed 

costs  not  always  allowed .... 
counterclaim  interposed. . .  . 
depriving  attorney  of  costs . . 

divorce  action 

ejectment;  action  of 

failure  to  prosecute 

adjournment  at  instance  of 
defendant 

affidavit;   form 

counterclaim  interposed.  . 

delay  in  serving  codefend- 
ants 

delay  in  making  motion.  . 

inability  to  pay  counsel.  . 

judicial  notice  by  court  of 
its  own  calendar 

motion  by  one  or  more  of 
several  defendants 

Municipal  Court  of  N.  Y. 

order;  form 

replevin  action 

when  motion  granted.  .  .  . 
failure  to  serve  summons  on 

all  defendants;  order;  form 
judgment  creditor's  action. .  . 

lunacy  proceedings 

marking  case  settled  is  equiv- 
alent to 

objection  by  attorney 

opening  of  counsel. 

Dismissal  and  Discontinuance 

order;  permissive  in  form. . . 

pleadings  and  openings 

prejudice  to  rights  of  parties . 

removal  from  municipal 
court;  order  entered  after 
removal 


Page 
1722 
1714 
1715 

1765 

1765 
1765 

1765 

1226 


1760 
1763 
1768 
1768 
1766 
1768 
1766 
1767 
1760 

1761 
1763 
1760 

1761 
1762 
1761 

1761 

1762 
1762 
1764 
1760 
1761 

1764 
1767 
1767 

1769 
1767 
1968 

1760 
1766 
1967 
1767 


1767 


Dismissal,  etc.^Corit. 

restoring  case 1769 

setting  aside  by  judge  who 

dismissed  case 1763 

striking  out  supplemental 
complaint;  remedy  by  de- 
murrer    1762 

when  granted  or  denied 1766 

without  prejudice 1768 

Divorce 

default 270 

order  of  foreign  court;  en- 
forcing      338 

See  Matrimonial  Actions. 

Dower 

attachment  of 644 

commissioners;  oath  of;  form  2103 

consent  of  plaintiff  to  take; 
distinct  parcel;  form 2101 

final  judgment  upon  report  of 
sale  by  referee;  form 2101 

final  judgment  that  amount 
be  paid  in  lieu  of;  form ....  2107 

form,  interlocutory  judg- 
ment for  admeasurement.   2103 

judgment;  final  order  of  ad- 
measurement; form. ...   2105 
interlocutory;   form 2100 

order  for  final  judgment  of 
admeasurement;  form.  ...   2104 

order  for  interlocutory  judg- 
ment for  admeasurement; 
form.  . ^ 2102 

ord^r  of  reference  upon  re- 
port that  admeasurement 
is  not  practicable;  form.  .  .   2106 

orde.r  that  sum  be  paid  in 
lieu  of;  form 2107 

receiver  in  action  for 1064 

report  of  referee  or  commis- 
sioners; form 2103 

report  of  sale;  form 2101 

submission  of  controversy ...        75 

E. 
Easement 

injunction;  right  of  way 887 

Ejectment 

injunction 918 

parties;   intervention 614 

receiver 1071 

See  Judgments  and  Decrees. 

Election  Law 

convention;  certifying  nom- 
ination; mandamus 1357 


Vol.  II.  bogli 
Election  Law — Cont.  Page 
mandamus;  disobeying;  con- 
tempt; order;  form 1421 

re-canvassing  ballots. 

People  ex  rel.  March  v. 
Beam,  188  N.  Y.  266. 

remedy  by 1355,  1356 

State  board  of  canvassers; 
compelling  issuance  of 
certificate     of     election; 

form 1418 

parties  defendant 600 

publication  of  notice;  cer- 
tiorari    to    review;     writ; 

form 1483 

recoimting  ballots;  manda- 
mus     1355 

town  board;  receiving  votes 
and     announcing    results; 

certiorari  to  review 1439 

town  canvassers;  compelling 
canvass  of  votes;  manda- 
mus     1343 

Eminent  Domain 

injunction 892 

Employers'  Liability  Act 
dismissal    of    action;    when 

proper 1968 

notice  by  executor,  trustee, 

etc 4 

notice  of  injury;  form 11 

notice  thereunder 4 

Entry 

order;  prematiire  notice 339 

See  Motions  and  Orders;  Judg- 
ments; Orders. 

Equity 

attachment  where  sum  of 
money  only  demanded. 
Avery  v.  Avery,  52  Misc. 
297;  overruling  statement 

in  text 636 

offer  of  judgment 411 

reference;    appeal 1916 

Evidence 

bill  of  sale  of  vessel;  copy. . .  .     253 
certificate  of  marriage;  copy 

filed 251 

certificate  as  to  record;  what 

to  contain 253 

copy ■ 252' 

conveyance  of  land  in  another 

State;  copy 253 

copy  of  record;  efifect  of. ...  .     252 
exemplified   copy  of  foreign 

judgment;    forms 257-263 


INDEX.  2211 
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foreign  corporation;  books.  .  251 

foreign  court;  copy  of  record  253 

foreign  judgment;  copy 253 

foreign   justice's   authentica- 
tion of  judgment;  form . . .  256 
foreign  justice;  copy  of  dock- 
et   252 

foreign  law;  copy 252 

justice's  docket;  authentica- 
tion;  form 255 

copy '252 

municipal    corporations;    or- 
dinances copy; 252 

patent;  copy 253 

public  record;  copy  of 251 

proving 250 

striking    out    testimony    on 

motion 1970 

town  clerk's  records 252 

trial;  objections  to  admission 

of  evidence;  how  taken. .  .  1969 

U.S.  departments  and  courts  252 


Excise  Law 

rebate;  mandamus.  . .   1340,  1341 
revocation  of  liquor  tax  cer- 
tificate;   certiorari    to    re- 
view    1438 

Execution 

list  of  forms.  . 2025 

chattel;  possession  of  to  sat- 
isfy     sum      contingently 

awarded;    form 2032 

contribution;  preserving  lien 
of     judgment;     affidavit; 

form 2060 

constable;  liability;  failure  to 

make   return 458 

endorsement  on;  form 2031 

executor;     against    personal 

property  in  hands  of;  form  2030 
exemption;  burial  lot;  notice; 

form 2040 

canceling  notice;  form....   2040 
homestead;  notice;  form. .   2040 
fine;   collection  of;  warrant; 

,  form 2068 

joint  debtors;  all  not  served; 
indorsement  on  execution; 

form 2068 

leave  to  issue;  deceased  judg- 
ment debtor;  affida- 
vit; form 2036 

noticeof  motion;  form.  .   2036 

order;  form 2037 

petition    to'  surrogate's 

court;  form 2038 

surrogate's  decree;  form  2038 
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affidavit  on  motion;  form.  2034 
notice  of  motion;  form.  .  .  .  2035 
order  to  show  cause;  form .  2035 
order      granting        leave; 

form 2036 

levy  on  real  property  after 

ten  years;  notice;  form. . . .  2127 
lien  of  judgment;  appeal;  af- 
fidavit on  motion  to  ex- 
empt real  property;  form. . 
mortgage  foreclosure;  writ 
of     assistance;     affidavit; 

form 

partnership  property;  levying 
against  one  partner; 
discharge;  affidavit; 

form 

notice      of      motion; 

form 

order  to  show  cause; 

form 

order;  form....   2042, 
undertaking;  form. . . 

person;  form 

jail  liberties;  penalty  for  vio- 
lating Forest,  Fish  and 
Game  Law.  People  v. 
Monaco,  54  Misc.  25. 

property;  form 

after  attachment;  form. . . 
justice's    judgment    dock- 
eted with  county  clerk; 

form 

real  property;  possession  of; 

form 

waste;  affidavit  to  obtain 
order  to  prevent;  form 
order   superseding   war- 
rant and  discharging; 

wrongdoer;  form 

undertaking    to    super- 
sede warrant  to  arrest; 

form , 

redemption;  affidavit  of 
amount  due  on  judg- 
ment;  form 

assignment  of  judgment  or 
mortgage;     verification; 

form 

mortgage;       affidavit      of 

amount  due;  form 

certificate;         mortgagee; 

form - 

entry  by  clerk  upon  docket 

to  preserve  lien;  form. . 

heir-at-law;  affidavit;  form 

mortgage;     certificate     of 

satisfaction;  form 

sheriff's  certificate;  form. . 
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2066 


2041 

2041 

2042 
2043 
2043 
2033 


2028 
2029 


2029 
2034 
2050 


2053 


2053 


2055 


2055 
2056 
2058 


2062 
2061 

2054 
2056 
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junior    judgment   credi- 
tor; form 2057 

senior  judgment  creditor 

form 2058 

replevin;  form 2031 

salary,  trust  fund,  etc.;  affi- 
davit on  application 
for  permission  to  issue; 

form 2069 

execution  against;  form .   2073 
sale;    mortgage    foreclosure; 
indorsements  on  execu- 
tion;  form 2048 

mortgage   foreclosure;    re- 
port of  sale;  form. . .  .  2063 
writ  of  assistance;  form.   2067 
notice;  real  property;  de- 
scribed     in      judg- 
ment; form 2049 

form 2048 

sheriff;  personal  prop- 
erty;; form 2048 

publication;  time  of 441 

sheriff's  certificate;  real  es- 
tate;  form 2049 

sheriff's  deed;  form 2059 

sheriff;  against;  bond  of  per- 
son to  whom  execu- 
tion issued;  form 2027 

clerk's  certificate  of  fil- 
ing bond  of  party  to 
whom  execution  is- 
sued; form 2028 

order  directing  issue  to 
person  other  than  cor- 
oner; form 2027 

death  of;  order  appointing 
person  to  proceed;  form.   2039 
sheriff's  liability  in  secxu-ing 
extension     to     make     re- 
turn      458 

substitution     of     attorneys; 

may  be  issued  without. . . .     576 
survivor  of  several  judgment 
debtors;    indorsement    on 

execution;   form 2039 

third    party    claim;    inquisi- 
tion of  jury;  form 2043 

substitution  of  indemni- 
tors for  sheriff;  affida- 
vit;  form 2045 

notice  by  sheriff  of  com- 
mencement of  action; 

form 2047 

order;  form 2046 

order  striking  out  name 

of  sheriff;  form 2047 

part  of  property  only 
claimed;  order;  form.   2046 


Vol.  II 
Execution— Cont. 

undertaking  by  judgment 
creditor;  form 

Executors    and   Administra- 
tors 

appearance  by  one  binds  both 

attachment;  action  for  in- 
juries causing  death  of  in- 
testate   

confession  of  judgment  by. . . 

contempt;  discharge;  ina- 
bility to  pay  amount  ad- 
judged   

failure  to  file  account 

notice  under  employers'  lia- 
bility act 

safe  deposit  boxes;  access  to; 
mandamus   

Exemplified  Copy 

judgment 

Exemption 

attachment;      when   claim 

made 

burial  lot;  notice;  form 

canceling;  notice;  form 

homestead;  notice  of;  form.  . 
See  Execution;  Supplemen- 
tary Proceedings;  Arrest. 

Extension  of  Time 

list  of  forms 

affidavit  to  procure;  forrn.  . . 

beginning  thereof 

distinction  between  exten- 
sion and  stay 

ex  parte  stay 

how  procured 

justice  of  the  peace;  time  to 
render  decision 

landlord  and  tenant;  sum- 
mary proceedings 

motion;  stipulation;  form.  .  . 

notice  of  application 

notice  of  trial 

order;  not  an  appearance.  .  .  . 

statutory  construction  law. . 

stipulation;   form. 

summary  proceedings 

summons;  service  of;  after 
attachment 

"years;"  statutory  construc- 
tion law 

F. 
Federal  Court 

attachment;  summons  must 
be  served  prior  to  granting 
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default 267 

eq^uity;  writ  of  subpoena. ...       81 
injunction  against  parties  to 

action  pending  in 892 

injunction;      conflict      with 

State    courts 876 

jurisdiction;  alien  party„  . . .   1788 
amount  in  controversy. . .   1793 
amount     in     controversy; 
cross       bill       reducing 

amount;    effect 1794 

condemnation  proceed- 
ings    1796 

corporation;  citizenship  of  1790 
corporation  organized 
under    laws    of    United 

States   1792 

defect  of;  motion  after  re- 
moval    from     State     to 

Federal   court 638 

diversity     of     citizenship; 
Circuit    Court    of    Ap- 
peals finally  determines .  1791 
diversity     of     citizenship; 

representatives;  suits  by  1790 
Federal  question;  com- 
plaint; must  appear.by  1792 
service  of  summons. . . .   1011 

what    is 1791 

homestead   laws 1792 

interpleader;  action  of . . . .   1791 

local   prejudice 1793 

national   banks 1792 

railroad  corporations;  citi- 
zenship  of 1790 

service  of  process 1788 

service  of  summons  on 
foreign  corporation;  ac- 
tion removed  from  State 

to  Federal  court 1801 

State  against  citizen 1788 

territory;    citizen    of    one 

party    1788 

tort    action 1795 

law  and  equity  cases;  dis- 
tinction   between 1788 

physical  examination  before 

trial     1690 

process  in  equity  suits;  ser- 
vice       115 

removal  of  cause  does  not 
waive  jurisdictional  de- 
fects         162 

removal   of    cause    to.     See 

Removal  of  Cause. 
service  of  summons;  power  of 

Congress     100 

substituted  service  of  sum- 
mons   therein 122 


INDEX. 
.  begins  at  page  878. 
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640 
61 


1874 
1863 


1355 


250 


685 
2040 
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283 
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Federal  Court — Cont.  Page 
summons  issued  by  clerk.  .  .  81 
summons;     jurisdiction;     di- 
versity of  citizensnip.  .  101 

service;  corporations 115 

service    where    one    State 
contains    two    or    more 

districts    100 

where  serVed 99 

who  may  serve 104 

Fees 

certiorari  to  review;  return. .   1490 
summons;  publication  of . . .     451 
See  Receivers;  References; 
Costs. 


Fiduciary 

removing  trustee,  etc.;  order; 
failure  to   file  new   bond; 

form 

surety;   discharge  from  fur- 
ther   liability;    affidavit; 

form 

discharge  of;  order  re- 
quiring accounting  after 
filing  new  bond;  form. . 


Final  Judgment 

meaning  of  in  stipulation. . . 


242 


240 


242 


488 


Filing 

list  of  forms 286 

bond  and  undertaking 286 

ex  parte  order 288 

judgment   288 

notice    of 288 

order  appointing  receiver.  .  .  1127 
papers  which  must  be  filed  286-288 
pleading;  affidavit  to  compel; 

form 291 

order  compelling;  form.  .  .  291 
receiver;    necessity   of   filing 

order 1067 

removing  or  altering  papers 

on  file 290 

summons;   affidavit  to  com- 
pel; form 291 

order  compelling;  form.  .  .  291 
supplementary  proceeding; 

affidavit 288 

when  and  where  papers  filed 

288-290 

who  should  file 290 

Findings 

amendment    209 

correcting;   affidavit  on  mo- 
tion; form 365 


Findings — Cont.  Page 

resettling;  notice  of  motion; 

form    366 

See  Trials,  Judgments  and 

Decrees. 

FoUoing 292 

affidavit  and  order  extend- 
ing time 293 

judgment   293 

notice  endorsed  on  paper  re- 
turned;    form 294 

papers  which  must  be  folioed  293 

penalty  for  failure 293 

pleading;  denying  matter  be- 
tween folios 293 

verification  not  part  of  plead- 
ing    294 

Foreign  Corporations 

books;   evidence 251 

designation  of  person  upon 
whom   summons   may   be 

served;  form 141 

discovery  and  inspection.  .  .  .    1706 
notice  of  change  of  residence 
of  person  designated  to  re- 
ceive summons;  form 145 

receivers 1064 

revocation  of  designation  of 
person   upon   whom   sum- 
mons may  be  served;  form     143 
service;  summons;  action  re- 
moved from  State  to 

Federal   court 1801 

meaning  of  "property  in 

the  State" 112 

officer  temporarily  here     111 
See    Federal     Courts;    Attach- 
ment. 

Foreign  Executors 

when  may  sue  in  N.  Y 590 

Foreign  Judgment 

evidence;   copy 253 

exemplified  copy;  form 250 

Fraternal  Association 

interpleader  of  various  claim- 
ants to  fund 1647 

mandamus;  reinstating  mem- 
ber     1349 

Fraud 

contract;  action  to  set  aside; 

receiver 1062 

false    representations    as    to 

financial  ability;  repleWn  1215 
rescission  of  sale  for;  replevin  1213 


INDEX. 
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Tol.  II.  begins 

Fraudulent  Conveyance  Page 
confession  of  judgment;  can- 
not be  attacked  by  fraudu- 
lent grantee 63 

injunction 900,  901 

offer  of  judgment  to  creditor 

bringing  last  action 417 

parties     defendant;     subse- 
quent grantee 605 

Freeholder 
who  is 


215 


G. 


Guardian 


costs;     contempt;    enforcing 

payment  by 1867 

general;  action  by 46 

infant;   bond;   form 57 

jurisdiction  to  appoint 46 


Guardian  ad  Utem 


48 


appointment  nunc  pro  tunc.  . 
failure  to  appoint;  irregular- 
ity        48 

infant;  affidavit  of  financial 

ability;  form 52 

defendant;  order;  form. .  .       54 

petition;  form 52 

temporarily  absent;   or- 
der; form 56 

nominated     by     adverse 

party 50 

petition  by  friend  or  rela- 
tive;  form 53 

plaintiff;  petition;  form. . .       51 

security 50 

verification  of  petition. . .       50 

who  appointed 49 

who  may  make  application       48 
plaintiff  or  defendant;  list  of 
forms 45 

Grand  Jury 

oath;  form 401 

oath  of  foreman;  form 401 


Habeas  Corpus  and  Certiorari 
to  Inquire  into  the  Cause 
of  Detention 1251 

Habeas  Corpus  and  Certiorari 

appeal  or  review  not  allowed 

by 1252 

appeal;  proceedings  on 1310 

application;  issued  without. .   1269 
arrest;  civil;  exemption  from  1264 

arrest  by  wrong  person 1261 

arrest  without  warrant.  .....   1260 


at  page  873. 

Habeas  Corpus,  etc. — Cont.      Page 
attachment  for  not  obeying 
final    order    of    discharge; 

form 1324 

attachment  for  not  obeying 

writ;  form 1311 

bail 1309 

fixing  and  granting  stay; 

order;  form 1320 

order;    admitting   prisoner 

to;  pending  appeal;  form  1325 
order  for;  on  return  of  cer- 
tiorari;  form 1323 

stay  after  conviction 1260 

both  writs  issued  simulta- 
neously     1266 

children  detained  by  parent  1269 
children  detained  by  Shakers  1270 
children;     parents'     dispute 

over 1258,  1264 

commitment  upon  return  of 

warrant;  form 1321 

contagious  disease;  person 
isolated    by   order   of   the 

health   conjmissioner 1258 

contempt 1256,  1262 

service  of  order  on  attorney  1256 
county  judge's  authority. . .     342 
crime   not   stated   with   cer- 
tainty    1255 

custody  of  daughter;  mar- 
riage of  daughter;  effect  on 
proceedings.  People  ex 
rel.  Bishop  v.  Bishop,  117 
App.    Div.    445. 

defective  commitment 1255 

defective   indictment 1261 

discharge;  when  made 1309 

discretion  of  magistrate;  can- 
not be  reviewed. ; 1259 

dismissal  of  writ;  when  proper  1258 

disorderly  person 1261 

evidence;  absence  of 1255 

execution  against  person. . .   1262 

extradition 1267,  1264 

Federal  jurisdiction 1253 

Federal  prisoners;  State  juris- 
diction over 1254 

filing. 1269 

former    adjudication;    when 

doctrine  applicable  to. . . .   1270 
habeas  corpus;  definition. . .   1251 

habitual  drunkard 1257 

how  obtained;  list  of  forms. .  1266 
husband  seeking  custody  of 

wife 1265 

insane  person _.  .1257,  1269 

impossible  to  obey  writ 1258 

judge's  certificate  of  com- 
pliance; form. 1323 
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judgment  that  writ  be  dis- 
missed;  girl   of   seventeen 
not  restrained  of  her  lib- 
erty; form 1318 

jurisdiction  may  be  inquired 

into 1260 

kidnapping  own  child 1257 

larceny;  insurance  company; 
money  used  by  director  for 
political  purposes.  People 
ex  rel.  Perkins  v.  Moss,  187 
N.  Y.  410. 
minors  convicted  of  crime.  .  1263 
minors;     danger     of     being 

morally  depraved 1263 

notice  to  persons  interested 

in  detention;  form 1312 

order;  bail;  pending  appeal; 

form 1325 

bail;  return  of  certiorari. .   1323 

discharge 1309 

discharge  of  prisoner;  form  1313 
discharging  or  bailing  pris- 
oner; form 1313 

discharge  of  prisoner  or  dis- 
missing        proceedings; 

form 1312 

discharging  relator  condi- 
tionally; habitual  drunk- 
ard; form 1314 

dismissing     writ;     girl     of 

seventeen  not  restrained 

of  her  liberty;  form.  . . .   1319 

final;  of  Court  of  Appeals, 

discharging      relator; 

form 1316 

remanding   prisoner;   form  1314 
sheriff;   contempt  for  dis- 
charging     prisoner      on 
habeas  corpus;  void  or- 
der; form 1316 

stay;  fixing  bail;  form. . .  .  1320 
penalty  for  failure  to  issue.  .  1268 
penalties    for    violating    the 

statute 1310 

perjury 1256 

person    detained   outside    of 

State 1271 

person  must  be  produced  un- 
less ill,  etc 1309 

petition;    bookmaking;    per- 
sons   held    on    charge    of; 

form 1275 

contents 1268 

extradition;  persons  held 
on  charge  other  than  that 
for  which  he  was  extra- 
dited;  form 1276 

form 1271 


at  page  878. 

Habeas  Corpus,  etc. — Cont.      Page 
habitual  drunkard  in  cus- 
tody of  committee;  form  1287 
mother  seeking  custody  of 

child  from  father 1283 

national     guardsman     im- 
prisoned for  nonpayment 

of  fine;  form 1282 

prisoner  not  a  fugitive  from 

justice 1280 

to  whom  addressed 1267 

woman    sentenced    to    re- 
formatory; form 1273 

precept  by  judge  to  bring  up 

prisoner;  form 1311 

prisoner  about  to  be  removed  1310 

prisoner  illegally  held 1255 

prisoner  on  bail;  not  allowed  1251 
prisoner  serving   time,   once 
commuted   but   commuta- 
tion forfeited;  form 1295 

proceedings  to  execute  writ; 

list  of  forms 1307 

recognizance  of  prisoner  for 

his   appearance;   form.  .  .  .   1322 
recognizance  of  prisoner  on 
appeal  from  final  order  dis- 
missing proceedings;  form  1326 

remanding 1309 

restraint;  must  be  physical. .   1251 

return;  list  of  forms 1291 

child    in    custody   of   pro- 
tectory;   form 1303 

contents   of 1292 

demurrer 1293 

extradition;   prisoner  held 
by  virtue  of  warrant  in 

extradition;  form 1298 

forms 462,  464 

,    girl  of  eighteen  not  under 

restraint;   form 1304 

girl  under  bad  influence.  .  1304 
impossible  to  obey;  form .  .  1296 
infant  girl  whose  welfare  is 

threatened;   form 1300 

inmate     of     penitentiary; 

form 1299 

inmate  of  workhouse;  form  1300 

ofiicial;  form 1294 

other  than  official;  form. .  1293 
prisoner  out  on  bail;  form  1305 
traverse  of;  by  relator. . .  .   1292 

traverse  of;  form 1306 

statutory  writ 1252 

stay;  jurisdiction  over  Fed- 
eral prisoner 1254 

order  granting  and  fixing 

bail;    form 1320 

unconstitutional  statute.  . .  .    1255 
usury 1262 


INDEX. 
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Yol.  II.  begins  at  page  S73. 
Habeas  Corpus,  etc.— Cont.      Page 
warrant  to  bring  up  prisoner 
about  to  be  removed;  form  1324 

when  authorized ■ . .  .   1255 

when  not  allowed 1266 

woman  in  reformatory 1256 

writ;  list  of  forms 1288 

certiorari;  allowance;  form  1290 
defects;    not    to    be    dis- 
obeyed for 1288 

habeas  corpus;  allowance; 

form 1290 

form 1289 

introduction;  form 1291 

statutory  form 1288 

Sunday;  may  be  issued  on  1289 


Habeas  Corpus  to   Bring  up 
a  Person  to  Testify 

list  of  forms 1241 

affidavit     to     obtain     writ; 

form 1246 

enforcement 1244 

escape l 1245 

fees;  undertaking.  I 1244 

how  obtained 1242 

order;  requisites 1243 

return 1245 

form 1249 

service;  how  made 1243 

undertaking 1244 

undertaking;  form 124:8 

person  in  whose  behalf  is- 
sued    1241' 

writ;  form 1247 

Health  Law  ' 

fine  imposed  on  relator;  cer- 
tiorari  to   review 1439 

New  York  City;  selling  milk; 
prevention  by  department; 
certiorari  to  review 1439 

Highway  Law 

removing  stand;  mandamus  1359 
reopening  highway;   manda- 
mus     1342 

Holiday 

school  examination  on;  in- 
junction       903 

service  of  process  on  Sunday     106' 

service  of  summons  on  La-     "• 
bor  Day :  ■  ■     107 

summons;  service  on  Christ- 
mas, Labor  Day,  Saturday 
afternoon,  Lincoln's  Birth- 
day and  Fourth  of  July.  .  .     107 

Vol.  11—85 


Householder  Page 

who  is 215 

Husband  and  Wife 

summons;  service  on  husband 

for  himself  and  wife 110 

See  Matrimonial  Actions. 


I. 

Incompetent 

annulling  marriage;  order  ap- 
pointing guardian;  form  1815 
petition    for    appointment 

of  guardian;  form 1814 

coBomission  to  inquire;  final 
order  on  return  of  com- 
mission;  form 1828 

as  to  lunacy;  etc.,  form.  . .   1823 

inquisition;    form 1826 

notice    of    application    to 
confirm  finding  of  jury; 

form 1827 

notice  to  lunatic;  form. .  . .    1825 
notice  to  produce  lunatic; 

form    1826 

oath     of     commissioners; 

form ,..; 1824 

oath  to  jurors;  form 1824 

oath;  witness;  form 1825 

precept  to  sheriff  to  sum- 
mon jury;   form 1824 

sheriff's  return  to  precept; 

form 1824 

subpoena  for  witness;  form  1825 
committee;  adverse  interests; 

service  of  summons  on.  .     110 
annual  account  of  commit- 
tee; form 1832 

appointment    of;    list .  of 

forms    1819 

appointment   of;    affidavit 
annexed  to  petition;  form  1820 

bond 1829 

notice  of  presentation  of 

petition;     form 1821 

petition;  form 1820 

petition  by  overseers  of 

the  poor;  form 1821 

order  for  commission  or 

jury  trial;  form 1821 

commission  of;  form 1829 

discharge;      affidavit     an- 
nexed     to      petition; 

form 1831 

affidavit    of    physician; 

form 1831 

order;  form 1832 

petition;  form 1830 
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Incompetent — Cont.  Page 

order  for  inventory  or  ac-. 

count;    form 1835 

confession  of  judgment  by. .       61 
infant;  surety  on  undertak- 
ing on  appeal;  contempt. .   1865 
insane     defendant;     attach- 
ment; intent  to  defraud. .     657 
leave  to  sell  property;  list  of 

forms;    form 1836 

bond  of  committee  or  spe- 
cial   guardian 1841 

final  order  on  referee's  re- 
port; form 1845 

final  report  of  special 
guardian;  form 1849 

order  appointing  referee 
to  inquire  into  merits  of 
application;  form 1843 

order  appointing  special 
guardian;  form 1840 

order  confirming  final  re- 
port of  special  guardian; 
form 1850 

order  confirming  guard- 
ian's report  and  directing 
conveyance;    form 1847 

order  confirming  guard- 
ian's report,  where  pro- 
ceeds are  retained  by 
special  guardian;  form.    1848 

order  for  judgment  of  spe- 
cific performance  by  in- 
fant; form 1837 

order  for  judgment  that 
trustee  convey;  form. . .   1836 

order  requiring  committee 
to  file  bond;  form 1842 

order  to  show  cause  why 
^      committee  should  not  file 

bond;   form 1842 

petition  by  committee  of 
lunatic  for  sale  of  real 
estate  to  pay  debts; 
form 1839 

petition  for  sale  of  real 
property  of  infant 1837 

referee's  report  on  applica- 
tion;  form 1843 

report  of  special  guard- 
ian or  committee,  of 
agreement  to  sell;  form  1846 
partition;  affidavit  on  ap- 
plication for  leave  to 
bring;  form 1816 

bond  of  guardian;  form.  .  .    1817 

order  directing  partition 
suit  to  be  brougnt;  form  1817 

order  granting  leave  to 
agree  to;   form 1817 


Incompetent — Cont. 

Page 

order  on  referee's  report  as 

to  merits  of  application; 

.     form    

1818 

petition  of  general  guard- 
ian for  authority  to  agree 

to;  form 

1816 

referee's  report  on  merits 

of  application;  form.  . . . 

1818 

prisoner;      appointment      of 

committee;    order   upon 

return  of  order  to  show 

cause;     form 

1852 

appointment     of    trustee; 

order    to    show    cause; 

form » 

1851 

appointing    trustee;    peti- 

tion;  form 

1850 

taking    care    of    property; 

list  of  forms 

1850 

109 

Indian  Nation 

constitutes  municipal  corpo- 

ration     

1040 

Indian  Tribe 

party  defendant 

600 

when  may  sue 

594 

Indorsement 

295 

attorney's    name     and     ad- 

dress    

295 

summons 

297 

title 

295 

two  papers  bound  together. . 

297 

Infant* 

action;  how  brought 

45 

attainment  of  majority;  sug- 

gestion on  the  record 

511 

bond;  guardian;  form 

57 

confession  of  judgment 

61 

266 

defendant;  guardian  ad  litem; 

order;  form 

.54 

petition;     form 

52 

temporarily  absent;  guard- 

ian ad  litem;  affidavit; 

form ; 

56 

guardian  ad  litem;  order; 

form 

56 

domicile  of;  service  by  publi- 

cation  

441 

guardian;  general;  action  by 

46 

jurisdiction  of  court  to  ap- 

point   

46 

guardian  ad  litem;  affidavit  of 

financial  ability;  form.  . 

.52 

by  whom  application  made 

48 

INDEX. 
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person  whose  interests  are 

adverse . . '. 49 

petition;  form 51 

petition  by  friend  or  rela- 
tive;   form S3 

petition;   verification 50 

security 50 

who   appointed 49 

nonresident;    summons;    ap- 
pointment   of    person    to 

receive 47 

over  fourteen;  service  of  simi- 

mons    on 108 

submission  of  controversy.  .46,  74 

summons;  service  of  by  pub- 
lication   47 

under    fourteen;    service    of 

summons  on 108 

Injunction 873 

academic   questions 910 

action  on  undertaking;  list  of 

forms 1036 

actress 880,  979 

affidavit;    depending  on  na- 
ture of  action;  form.  .  .  .  924 

filing   913 

information  and  belief ... .  913 
names  of  plaintiff's  custom- 
ers   surreptitiously    ob- 
tained;  form 925 

opposition  to  motion;  form  965 
right  depending  upon  ex- 
trinsic facts;  form 949 

agents  of  defendant 977 

alterations  of  buildings.  .  .  .  895 
appeal  from  order  refusing; 
when  reversed  and  injunc- 
tion granted.  Dutton  & 
Co.  V.  Cupples,  117  App. 
Div.  172. 

attorney  for  party 977 

baseball   club's   agreement.  .  885 

blasting    894 

order;  form 984 

boxers 880 

building   contracts 893 

violation;  affidavit;  form.  964 

business    agreements 896 

calendar;    condition   of   con- 
sidered      916 

classes  of  compared 905 

city  ordinances 879 

collecting  judgment 879 

color  of  package;  unfair  trade  980 
comparison   of  with  attach- 
ment, etc 907,  908 

complaint;  affidavits  in  sup- 
port of 906 
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depending  on  nature  of  ac- 
tion       906 

importance  of 913 

when  treated  as  affidavit.     912 

conditional   order 978 

conflict   between   State   and 

Federal    court 876 

continuing;  after  hearing;  re- 
lief from 1024 

continuing  and  vacating;  list 

of  forms. 1022 

constitutional     convention. .     889 

construction;  works  of 879 

construction  of  order;  it  will 
not  be  construed  to  restrain 
acts  beneficial  to  the  party 
in  whose  behalf  it  was  ob- 
tained unless  the  words 
clearly  have  that  effect. 
Maine  Products  Co.  v. 
Alexander,  115  App.  Div. 
475. 
contempt;     disobedience     of 

order 1862 

violation  of  order 1865,  1866 

contract;    enforcing;    "clean 

hands" 923 

corporation;  annulling *921 

creditor's  action 921 

dissolution 892,  903,  920 

expiration  of  charter 923 

fraudulent  disposition  of 
stock;  complaint;  form.     947 

notice 920 

public  service 886, 

reorganization;  minority 
stockholders ;  restrain- 
ing  sale;  complaint;  form     957 

trustees  voting  stock 888 

voluntary    dissolution.  .  .  .     922 

corpse 886 

crime 903 

county  judge's  order  in  an  ac- 
tion in  another  court 341 

county  judge;  special 911 

when  may  grant 911 

degree  of  proof  required ....     915 
depending  on  nature  of  action     906 
complaint;  necessity  of . . .     906 
depending     upon     extrinsic 

facts 907 

discretion  in  granting  order     914 

disposal  of  property 903 

dispossess  proceedings.  .  .  878,  891 

dispossess  warrant 915 

disputed  question  of  fact.  .  .     914 
distinction   between   manda- 
mus,   mandatory    injunc- 
tion and  injunction 875 
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easement;  right  of  way 887 

ejectment 918 

eminent  domain 892 

erection  of  buildings 895 

excavations 894 

exclusive  agency  created  by 

contract;    fortn 984 

ex  parte;  vacating 1025 

Federal  court  action 892 

filing  affidavits 287 

fraudulent  transfer  of  prop- 
erty      901 

holiday;  school  examinations 

on 903 

how  obtained;  list  of  forms.  .     904 

ice  cutting 887 

insurance  companies'   agree- 
ment; restraint  of  trade.  .     897 
insurance;  co-operative  com- 
pany    declaring     policies 

void 903 

judge  of  court 889 

judgment;    collecting 891 

judgment  creditor's  action. .     919 
jurisdictional  facts  must  be 

shown 909 

jurisdiction;  stipulation 976 

labor  troubles 979 

affidavit     and     complaint; 

form 933 

affidavit;  form 927 

against  strikers 917 

agreement  to  employ  none 
except    members    of    a 

union 896 

striking  employees ....   877,  890 
landlord  and  tenant;  supply 

of  power 886 

lease  of  street  railroad 900 

legal   proceedings 877 

libel 876,  902,  917 

literal  enforcement  of  order     980 
mail;  receipt  of;  unfair  trade     980 

mandatory 874 

preliminary 915 

modifying 1029 

corporation;   unnecessarily 

arresting  business  of . .  .    1029 
discretion  of  court  below.  .    1029 

order 979 

on  appeal 1030 

order  to  show  cause;  form  1035 
releasing  part  of  property  1029 

monument. 894 

mortgage  foreclosure.  .  .  .   879,  891 
motion  to  vacate;  affidavits  in 

reply 1023 

corroborating  affidavits ..  .    1023 
upon  what  heard 1023 
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municipal  corporation;  com- 
mon council 977 

name  of  corporation;  unfair 

trade 882 

names     of     plaintiff's     cus- 
tomers surreptitiously  ob- 
tained; affidavit;  form. . . .     925 
New  York  Building  Code. . .     894 
New    York    City;    lease    of 
waterfront  for  bath  house; 
termination  of  lease.    Doiv- 
ohue  V.  Bensel,  N.  Y.  Law 
J.,  May  9,  1907. 
New  York  subway;  advertis- 
ing in 887 

notice  of  application ....   968,  969 

notice;  when  necessary 912 

nuisance;  tenement  house  act     887 

obstructing  city  streets 879 

order;  assignee  disposing  of 
proceeds  of  sale  claimed 

by  another;  form 999 

bill  of  sale;  declaring  to  be 
collateral  security;  form     998 

blasting;  form 984 

building;  erection  of;  form     991 
changed  status  of  defend- 
ant;   remedy 1010 

-  conditional 978 

conspiracy  to  injure  plain- 
tiff's business;  form. . . .     993 
construction    of    building; 

interference  with;  form.     992 
contract  creating  exclusive 

agency;  form 984 

corporation;      dissolution; 
disposal  of  property; 

form 1002 

exercising     corporate 

rights;  form 1000 

reorganizing;  form 994 

definite  and  certain 976 

depending     on     extrinsic 

facts;  form 996 

depending  on  nature  of  ac- 
tion;  form 981 

disposal       of       property; 

forms 997,  999 

dissolution;         agreement; 

form 990 

exclusive   right   to   sell    a 

book;    form 984 

interference  with  another's 
business  under  claim  of 

partnership;  form 992 

interpretation  of 979,  980 

labor  union;  intimidation; 

form 983 

legal  proceedings  in  action 


INDEX. 


2221 


Tol.  II.  begin 
Injunction— Cont.  Page 

to  dissolve  corporation; 

form 998 

mortgage  foreclosure;  form     995 
nuisance;   railroad  switch; 

form 1007 

nuisance;    railroad    turn- 
table;   form 1007 

police;  form 984 

private  road;  use  of;  form  1007 
prosecution  of  action;  form 

996,  997 
prosecuting  action  at  law; 

form 1004 

punishing     defendant     for 

contempt;    form 1021 

qualifying  clause;  form.  .  .    1003 
railroad;    construction    of; 

form 991 

recitals   of   acts   enjoined; 

form 982 

recitals  when  right  depends 
on  extrinsic  facts;  form     996 

reciting  grounds 976 

removal    of    fruit    stand; 

form 997 

requisites;  list  of  forms  973-975 
resettled     and     amended; 

form 1002 

restraint    of    trade;    form 

1004-1006 
restraint  of  trade;  form  986,  987 
scope  of;  modification.  . . .  979 
secret  processes;  disclosure 

of;  form 985 

service;  copies  of  papers.  .   1010 

managing   agent 1009 

service  on  corporation.  .  .  .    1009 
service  on  municipal  cor- 
poration     1009 

serving  and  enforcing;  list 

of  forms 1008 

serving;  parties  bound  al- 
though not  served 1010 

serving  when  granted   by 

court 1008 

serving    when    made     by 

judge 1008 

setting      aside       transfer; 

form 998 

signs;    removal    of;    from 

New  York  subway;  form     991 
specific     things     enjoined 

should  be  stated 975 

State  officers;  restraining 
from  performing  duty 
imposed  by  statute;  form  1000 
stock;  forfeiture  of,  for  non- 
payment of  assessments; 
form 1004 


Page 
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stockholder;      voting      on 

stock;  form 995 

student;  expulsion  of;  form     994 
supplementary  proceedings  1001 
third  party  disposing  of 

property;   form 1001 

trade-mark;  form 1004 

trade-mark  or  unfair  trade; 

form 988 

unfair  trade;  form.  .    1004-1006 
unincorporated        associa- 
tion;   suspension    from; 

form 994 

water  supply;  disconnect- 
ing pipes;  form 997 

order  to  show  cause;  contain- 
ing preliminary  injunc- 
tion;  form 970 

contempt;  form 1019,  1020 

leave   to   serve   additional 

papers;  form 972 

without  preliminary  in- 
junction; form 970 

papers  upon  which  granted .  .     912 
parties;  taxpayer's  action.  .  .     916 
partnership;  fraudulent  rep- 
resentation    as     partner; 

complaint;  form 947 

pending  determination  of  an- 
other action 878 

perishable  property 876 

police;  acts  of 877,  889 

complaint;  form 941 

portrait 887 

preliminary;  office  of 87 

principles  on  which  founded    9'^ 

proof;  degree  required 91' 

prosecuting  action  in  another 
State;  complaint;  form.  .  .     950 

provisional   remedy 873 

public  officer;  removal  or  ap- 
pointment      901 

railroads;  action  by  or  against    885 

construction 899 

real  estate;  agreement  as  to 

the  occupancy  of 879,  880 

reinstating  after  appeal.  .  .  .    1030 
removal  of  fruit  stands;  com- 
plaint; form 956 

resettling;  notice  of  motion; 

form 1035 

restraint  of  trade;  agreements 

881,896 

fixing  prices.' 897 

agreement  not  to  engage  in 
certain  business;  affi- 
davit; form 935 

salesman    under    exclusive 

contract 895 


ilf 
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security;  in  general 1036 

servants   and   agents   of   de- 

fendant^ .'     977 

service;     affidavit;     corpora- 
tion; form 1017,  1018 

affidavits  of;  form..  1017,1018 
service  of,  before  summons. .  910 
service  of  papers;  injunction; 

order;   corporation 1009 

sheriff;  trying  title 892 

sign;  maintaining 903 

special    proceeding;    prelimi- 
nary      905 

"special,  unique  and  extra- 
ordinary ' '  services 895 

State    officer;    against;    who 

may  grant 911,  912 

restraining;  duty  imposed 

by  statute 968 

statue 894 

statue    in    memory    of    de- 
ceased  person 917 

statute;  repeal  of,  after  in- 
junction issued 923 

staying    proceeding    in    an- 
other action 919 

stay  of  proceeding  contained 

in;  form 478 

stipulation;      discontinuance 
without  prejudice;  form. .     973 

stranger  to  action 977 

submission  of  controversy.  .     917 
simimary  proceedings . . .   910,  915 

summons;  when  issued 83 

supplementary    proceedings.     918 
affidavit     on     information 

and  belief 919 

surrogate's    court 923 

surrogate;  special 911 

taxpayers'  action. .  .   879,  893,  916 
when   granted.      Beresford 
V.   Donaldson,  54   Misc. 
138. 

telephone  line 893 

temporary  distinguished  from 

permanent 873 

temporary;      submission     of 

controversy 75 

theatrical  contract 880,  902 

theatrical     litigation;     com- 
plaint; form 938 

theatrical    performance;    re- 
straining  use   of  name  of 
another.     Fay  v.  Herbert, 
N.  Y.  Law  J.,  May  11, 1907. 
third  parties;  when  enjoined 

977,  978 

ticket  scalper 900 

tips  on  horse  races 902 
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trade-mark  and  unfair  trade 

883-885,  897-899 
trade-mark;  color  of  package     980 

trade  secrets 881 

transfer  of  property 886,  900 

trustee;  resignation  of 892 

trespass 902 

undertaking;  list  of  forms. .   1036 
academic  questions;  when 

considered 1046 

action  on;  additional  dam- 
ages recoverable  from 

plaintiff 1046 

damages  which  may  be 

recovered 1043-1045 

other  relief 1045 

referee's    report;     judg- 
ment on 1045 

reference;     motion    for; 

where  made 1043 

reference     to     ascertain 

damages 1041, 1042 

when  right  to  issue  ac- 
crues    1041 

amount 1040 

complaint  in  suit  on;  form .  1056 

form 1046 

Indian  nation  is  municipal 
corporation;   need   not 

give  security 1040 

labor  troubles;  form 1047 

payment    of    money    into 

court;  form 1050 

people  need  not  give  se- 
curity    1039 

recital  in  order  as  to;  form .   1048 
recital  in  order  as  to  stay- 
ing   proceedings     after 

verdict;  form 1050 

reference  order  of;   ascer- 
taining damages;  form.  .    1052 
reference  to  ascertain  dam- 
ages; notice  of  motion; 

form 1050 

references  to  ascertain 
damages;  notice  of  sure- 
ties; form 1054 

staying   proceedings    after 

judgment 1037 

staying  proceedings  in  ac- 
tion after  trial 1037 

staying  proceedings  in  an 

action  before  trial 1037 

staying  proceedings  after 
verdict  in  ejectment  or 

dower;    form 1051 

staying  proceedings  after 
verdict;  ejectment  or 
dower 1038 


931 


888 
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form 1049 

staying    trial     of    action; 

form 1048 

waiver  of  security 1039 

when  dispensed  with 1039 

writ  of  inquiry;  inquisition 

pursuant  to;  form ....  1055 
oath  of  jurors;  form.  .  .  .  1054 
oath  of  witness;  form.  .  .  1064 
sheriff's  return;  form.  .  .  1055 
writ  of  inquiry  to  ascertain 
damages    sustained    by 

injunction;  form 1053 

unfair     trade.  .   897-899,  883-885 

complaint;  form 937 

corporate    name;    use    of; 

affidavit;    form 

reproducing  uncopyrighted 
boolis  by  photographic 
process.  Button  &  Co. 
V.  Cupples,  117  App. 
Div.  172;  102  Supp.  309 
subscription  to  cyclopedia . 
unincorporated     association; 

expulsion 887 

reinstatement 902 

usurper  of  public  office 922 

vacating;  affidavit;  form. . . .   1032 

conditional 1030 

deception 1027 

decision    on    motion;    not 

final 1027 

defendant  in  contempt. .  .   1028 
defendants     not     all     an- 
swered     1028 

disputed  question  of  fact . .   1028 

ex   parte 1023 

ex  parte;  who  may  vacate.    1024 

final   judgment 1026 

grounds  of 1027 

insufficient  grounds  for .  .  .   1028 
irreparable      injury      not 

shown 1027 

limitation;  statute  of 1028 

misjoinder 1028 

notice  of  motion;  form.  .  .  .   1031 
motion  to  punish  for  con- 
tempt    1028 

or  continuing;  discre- 
tionary    1026 

order;  form 1032 

on  notice;  form 1033 

order  to  show  cause.  .....   1022 

order;       without      notice; 

form 1033 

remedy  at  law 1027 

should     not     have     been 

granted  in  first  instance .    1027 
three  separate  motions.  .  .   1025 
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vagueness  '. 1027 

who  may  move 1026 

violation;  advertisements. .  .  1011 

advice  of  counsel 1013 

aiding,  countenancing  and 

abetting  others 1012 

appeal  from  refusal  to  pun- 
ish   1016 

attorneys  advising  clients.  1012 
books  and  documents;  in- 

•  terferenoe  with 1012 

contempt;  civil 1016 

criminal 1014 

criminal  contempt 1014 

earnings;  distinction  be- 
tween and  profits  of  bus- 
iness   1012 

engaging  in  business 1012 

fence   1011 

husband  and  wife;  claim- 
ing children 1012 

improvidently   granted. . .  1014 

mercantile  agency  book. . .  1011 

mistake  of  fact 1013 

municipal    common   coun- 
cil; granting  of  right  to 
construct  street  railroad 
must  be  respected  until  set 

aside 

order  must  state  facts.  .  .  . 
poverty  of  person;  fine .... 
relief    not     demanded    in 

complaint     1014 

repairing  damage  done  by; 

discharging  liability.  ...  1 

sale  of  property 1' 

system  of  numbers lOTl 

third  person;  punishing  de- 
fendant    1012 

unauthorized  injunction.  .  1014 

unconstitutional  statute.  .  1013 

vagueness  of  order 1014 

void  order 1014 

what  constitutes 1011 

waste 917 

water  supply;  stopping;  com- 
plaint; form 952 

wedding  presents;  sale 888 

when   allowed 875 

when    granted 909,  910 

when  not  allowed 888 

who  enjoined 977 

who  may  be  enjoined . . .   876,  889 

who  may  grant 911 

Insurance 

attachment;  when  interest 
in  policy  may  be  levied 
upon 642-644 


1011 

1014 
1016 
1014 
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corporation;   dissolution;  re- 
ceiver;   order    to    show 

cause;  form 1124 

receiver 1085 

petition      by     attorney 

general;    form 1123 

nomination  of  directors; 
changing  record;  man- 
damus     1355 

interpleader  of  various  claim- 
ants to  fund 1644^1646 

parties  plaintiff;  "as  interest 

may   appear'' 595 

railroad  company  that  has 

paid  loss  by  fire 595 

State  superintendent;  filing 
declaration  of  beneficiary 
order;  mandamus 1343 

Insolvent 

definition  of  on  application 
for  appointment  of  re- 
ceiver of  corporation 1088 


Interpleader 

list  of  forms 1635 

action;  procedure 1649 

admitting    smaller    amount 

than  that  claimed 1636 

affidavit;  third  person 1651 

attachment   lien 1640 

bailee 1648 

bank  deposit 1643 

bank  holding  collateral 1644 

bare  claim  insufficient  to  jus- 

I    tify. 1637 

beneficial    interest    in    fund; 

claim'  of  defendant 1641 

bond  and  mortgage 1647 

bringing  amount   in  contro- 
versy into  court;  necessity 

of 1636 

broker's         commissions; 

claimed  by  two 1641 

cancellation  of  instrument  ob- 
tained by  fraud 1637 

certificate  of  deposit 1644 

complaint;  affidavit  of  non- 
collusion  to  be  annexed .    1636 

material  allegations 1635 

contractor    and    subcontrac- 
tor    1640 

conversion;  not  allowed 1648 

deaf  and  dumb  witness;  oath;     404 
defendant   m'lst   be   entirely 

disinterested 1642 

defendant    must    be    stake- 
holder merely 1641 

deposition;  testimony  limited  1654 


at  page  873. 
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distinction     between     inter- 
pleader and  action  in  na- 
ture of  interpleader 1636 

evidence;  claims  in  answers.   1650 

executor   1647 

findings  of  fact  and  conclu- 
sions of  law;  form 2097 

fraternal  order;  benefit  cer- 
tificate    1647 

general  principles 1635 

injunction    order;    action    of 

interpleader;  form 1663 

insurance  policy;  fire 1646 

life 1644-1646 

judgment;  after  trial;  form.  .   2086 
judgment     debtor;     assignee 

of   judgment 1642 

judgment;   two  claimants  to 

contents  of  safe  deposit  box  2087 
landlord  and  tenant;  tenant 
interpleading  heir  of  dece- 
dent       1640 

money  had  and  received. . .  .   1648 

motion  for 1650 

action     becomes     one     in 

equity 1652 

affidavit    1650 

brokers;   various   claims 

to  fees;  form 1655 

form 1654 

life  insurance  company; 

form 1656 

brokers;  sale  of  real  prop- 
erty.    Tremhley  v.  Mar- 
sh/ill, 118  App!  Div.  839. 
in  action  first  commenced  1651 
making  claimant  defendant 
instead  of  interpleading 

him 1653 

notice    of    application    to 
person  to  be  brought  in  1651 

notice  of;  form 1659 

order;  brokers;  form 1661 

practice 1652 

supplemental  complaint. .  .    1653 

title 1651 

when  made 1652 

order;   form 1660 

order  to  show  cause;  form  1660 
municipal  court  of  New  York; 

jurisdiction     1654 

New  York  City  as  defendant  1639 
New  York  City  court;  juris- 
diction        1653 

part  of  fund  claimed  by  third 

party 1637 

payment  must  be  hazardous  1638 
pleading;    alternative    state- 
ment of  facts 1649 


Vol.  II. 
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privity  between  claimants.  . 

promissory  note 

public  officer;  salary  of 

purchase  of  merchandise;  in- 
terpleading one  holding 
draft  with  seller 

removal  of  cause  to  United 
States  court 

replevin    

safe  deposit  company 

savings  bank 

stock  of  corporation;  depos- 
ited in  court 

surety;  undertaking  on  ap- 
peal; attachment  lien.  .  .  . 

taxes;  land  situated  in  two 
counties    

titles  derived  from  common 
source   

United  States  as  defendant. 

warehousesman 

Interpreter 

oath  of;  form 

Intervention 

attorney;  right  of  interven- 
ing party  to  select 

condition  requiring  party  to 

employ    attorney 

See  Parties. 
Irregularity 

motion  for;  how  specified. . . 

J. 

Joint  Debtors 

limitations;  service  of  sum- 
mons on  one 

Judge 

substitution  of;  notice;  form 

Judgments   and  Decrees 

list  of  forms 

Judgment 

after  trial;  list  of  forms 

charging    defendants    not 

personally  summoned . . 

decision  of  court  or  report 

of  referee;  form 

demurrer;  final  judgment; 

form    

interlocutory;  forms  2089 
order  for  final  judgment;. 

form    

dissolution  of  corporation; 

form    

form    


INDEX. 
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1638 
1640 
1642 


1640 

1654 
1648 
1644 
1643 

1639 

1642 

1639 

1638 
1639 
1649 


403 


580 
581 


303 


84 


392 


2075 


2084 

2085 

2092 

2092 
2090" 

2091 

2093 
2085 
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general  form 2084 

interpleader;     findings     of 
fact  and  conclusions  of 

law;    form 2097 

form    . 2086 

two    claimants    to    con- 
tents  of  safe   deposit 

box    2087 

.  joint  debtors  not  all  served 

form 2085 

judgment  creditor's  action; 

form    2094-2097 

amending    209,  2123 

Code  provisions 2123 

who  may  hear  motion.  .  .  .   2124 
annulling    corporation;    con- 
fiscating   property 34 

appeal;  divorce;  affirming  in- 
terlocutory decree;  form  2094 
real   property;    order   sus- 
pending lien  on;  form.  .   2129 
cancellation;        bankruptcy; 
affidavit      on      motion; 

form 2126 

bankruptcy  of  defendant; 

notice  of  motion;  form.   2125 
bankruptcy;  order;  form.  .   2126 
complaint;  indispensable  part 

of 2122 

confession;  enforcing 63 

form 70 

contents    of 2122 

Code  provisions 2122 

complaint     2122 

execution  against  person.   212|B 

order  of  reference 212" 

notice  of  trial 2123 

contribution;  preserving  lien; 
notice  of  county  clerk; 

form    2061 

preserving  lien  of;  affidavit; 

form    .  .  ; 2060 

costs;  entering  on  award  of .  .  2004 

default;  affidavit;  form 2075 

assessment     of     damages; 

clerk;   notice;   form.  .  .  .   2076 
complaint;   indispensable 

part  of 2122 

form 2076 

inquisition  on  writ  of  in- 
quiry;    form 2078 

notice  of  application;  form  2076 
notice    of    assessment    by 

referee;     form 2079 

notice  of  execution  of  writ 

of  inquiry;  form 2079 

notice  of  reference  or  writ 
of  inquiry;  demand  for; 
form 2079 
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opening;    statutory    reme- 
dies not  exclusive 158,  n. 

order  for;  on  application  to 

court;  form 2077 

reference;  order  for;  after 
service    by   publication; 

form 2080 

service  by  publication;  affi- 
davit on  motion  for; 

form    2081 

form    2083 

order;  form 2083 

referee's  report;  form. .   2082 
undertaking    by    plain- 
tiff; form 2082 

upon  application  to  court 

or  judge;  form 2080 

writ  of  inquiry;  form 2078 

defective  designation  of  de- 
fendant          598 

dower;  final;  amount  be  paid 

in  lieu  of;  form 2107 

final  judgment  of  admeas- 
urement;   form 2106 

final  judgment  upon  report 
of  sale  by  report  of  ref- 
eree  2101 

interlocutory;    form 2103 

interlocutory  judgment  of 

sale;    form 2100 

oath  of  commissioners.  .  .  .   2103 
order  for  final  judgment  of 

admeasurement;  form.  .   2104 
order      for      interlocutory 
for        admeasurements; 

form 2102 

order  of  reference  upon  re- 
port that  admeasure- 
ment is  not  practicable; 

form 2106 

order  that  sum  be  paid  in 

lieu  of;  form.  . 2107 

report  of  referee  or  com- 
missioners;    form 2103 

report  of  sale;  form 2101 

entry;  notice;  time  to  appeal; 

form 2151 

filing 288 

folioing 293 

foreign;    exemplification   on; 

forms    257-263 

leave  to  sue;  form 24 

levy  on  real  property  after 

ten  years;  notice;  form.  .  .   2127 
lien  on  real  property;  appeal; 
notice    of    motion    to    ex- 
empt;  form 2128 

mechanic's  lien;  foreclosure; 

form    1586 


Judgment — Cont.  Page 
public  improvements;  fore- 
closure;   form 1582 

money;  submission  of  contro- 
versy; form 79 

mortgage    foreclosure;    defi- 
ciency;  fo^m 2113 

final  judgment;  form 2110 

redemption;     action     for; 

form    2109 

strict  foreclosure;  form.  .  .   2110 
municipal     court     of     New 

York;  arrest;  recitals  as  to  2124 
notice  of  entry  after  publica- 
tion of  summons;  form.  . .     158 
offer  of  judgment  favor  of  de- 
fendant; form 426 

forms 425 

order  for  payment  of  money; 

docketing  336 

partition;     actual    partition; 

final  judgment;  form.  .  .   2116 

final  judgment;  form 2114 

interlocutory;    form 2119 

order  modifying;  form.  .   2118 
partial  partition;  form.  .   2122 
real  property  actions;  list  of 

forms 2099 

ejectment;  form 2108 

referee's  report;   form 2109 

reforming;   motion 2124 

relief  demanded  in  com- 
plaint     2123 

replevin;  contents  of 1225 

satisfaction;  discharge  of  lien; 

list  of  forms 2125 

joint  debtors  compounding 

separately;     form 2129 

partner;  person  compound- 
ing separately;  form...   2130 
satisfaction  piece;   form....   2125 
submission    of    controversy; 

form 78 

substituted  service;  effect  as 
against  residents  and  non- 
residents           122 

substituted  service  of  sum- 
mons       119 

vacating;  list  of  forms 2130 

notice  of  motion;  form.  .  .   2130 
order;    setting    aside    and 
directing  restitution; 

form 2132 

order  to  show  cause;  form  2131 
waste;  treble  damages;  form  2100 

what  should  contain 2122 

without   process 60 

Judgment  Creditor 

bankrupt;  parties  defendant    607 


Vol.  11 
Judgment  Creditor's  Action 

bankruptcy;   substitution   of 

parties 

injunction 

judgment;   form 2094- 

receiver 

appointment    of 

when  appointed 

when  not  authorized 

Judicial  Notice 

attorneys;     signatures 

calendar;  condition  of;  dis- 
missal for  failure  to  prose- 
cute   

population  of  cities 

Jurisdiction 

answer  alleging  non-service 
of  summons  only 

appearance;  subsequent  ser- 
vices of  answer,  pleading 
lack  of  jurisdiction 

attachment;  foreign  corpora- 
tion against  foreign  cor- 
poration    

nonresident  plaintiif; 
against  nonresident 
defendant 

City  Court  of  City  of  New 
York;  receiver  in  bank- 
ruptcy; action  against. 
Orr  Co.  V.  Cushman,  54 
Misc.    121. 

Federal  court;  attachment.  . 
condemnation  proceeding 
diversity  of  citizenship.  .  . 
removal  of  cause;  defects- 
in  service  of  summons.  . 
service  of  summons;  Fede- 
ral question 

guardian;  infant 

injunction;  stipulation 

serving  answer;  pleading  lack 
of;    effect 

submission  of  controversy.  . 

substituted  service  of  sum- 
mons on  resident  of 
State;  personal  judgment. 
Bishop  V.  Hughes,  117  App. 
Div.  425. 

summons;  substituted  ser- 
vice on  residents  and  non- 
residents      

tort  action;  Federal  courts  .  . 

Jury  Trials 

list  of  forms 

communication  between 
judge  and  jury 
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624 
919 
2097 
1090 
1075 
1062 
1066 


189 


1761 
2 


161 
161 
640 
639 


638 

1796 

101 

162 

101 

46 

976 

160 
72 


122 
1795 


1963 
1972 
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mandamus-    procedure 1371 

See  also  Trials ;  Jury. 

Justice's  Court 

summons;  where  served. ...       99 

Justice  of  the  Peace 

affidavit  by;  presumption  of 
appointment 192 

Justification 

bail     default 270 

L. 

Labor  Day 

summons;  service  on 107 

Labor  Law 

municipal  corporation;  an 
nulling  contract  for  viola- 
tion of;  certiorari  to  review  1439 

notice  under 4 

union  label;  compelling  use  of 
all  supervisors;  mandamus  1343 

Landlord  and  Tenant 

dispossess    proceedings;     in- 
junction       891 

injunction;  supply  of  power.     886 

Law  School 

mandamus;  awarding  degree  1361 

Lease 

assignment  of;  form ^^ 

Leave  to  Sue 23 

bond;  public  officer;  petition; 

form 44 

corporation;  action  to  annul; 

form 35 

forfeiture  •  of    franchise;    quo 

warranto 33 

judgment;   form 24 

notice  of  motion;  form  ...       25 

order;  form 26 

mechanic's       lien;        action 

against    surety    on'   bond 

discharging    lien.      Pierce 

B.      &    P.    Mfg.    Co.    V. 

Wilson,  118  App  .Div.  662. 
National   banks;   liquidating 

agent    of     as      defendant 

in  State  court.     Ingold  v. 

Gilmore,    118    App.    Div. 

727. 
receiver 27,  1190 

order;  form 31 

form 32,  1198 
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permission  given  nunc  pro 

tunc 1190 

petition;  form 29,  31 

trustee;    bankruptcy 29 

Libel 

injunction 876,  902,  917 

Limitations 

amendment;  as  affecting. . .  .     210 

attempt  to  commence  action      84 

certiorari  to  review 1444 

tax    assessment;    New 

York  City 1450 

default;  motion  to  open. . .  .     271 

joint   defendants;    when   ac- 
tion   commenced 83 

mechanic's  hen;  time  to  begin 

action   1554 

time  within  which  notice 
may  be  filed 1552 

municipal  court  of  New  York; 
when' action  commenced. .       84 

notice  of  intent  to  sue  muni- 
cipal  corporation 2 

replevin;    attempt   to    begin 
action 85 

supplementary    proceedings; 

receiver 1095 

when  time  begins  to  run. .     458 

time  limited  by  contract;  at- 
tempt to  begin  action ....       84 

Lincoln's  Birthday 

^^ummons;  service  on 107 

Vr  Pendens 

list  of  forms 1742 

complaint  must  be  filed. . . .  1745 

complaint;    amending 1745 

cancellation;  affidavit;  action 
for     money     judgment; 

form 1760 

affidavit  by  attorney;  form  1751 
affidavit;  where  action  has 

abated;  form 1752 

filing  new  notice 1747 

filing    undertaking 1747 

notice  of  motion;  form.  .  .  1750 
order  directing  service  of 

notice  of  motion;  form.  1750 

order;  form 1753 

when  allowed 1745,  1746 

Code  provisions 1743 

corporate  stock 1743 

definition 1742 

estates  to  which  applies. . . .  1742 

general  principles 1742 

how   obtained 1745 

mdexing;  failure  to 1748 
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mechanic's  lien;  form 1563 

notice  by  defendant;  form. .   1749 
notice;  mortgage  foreclosure; 

form    1749 

notice  of  by  plaintiff;  form. .  1748 
vendee  under  contract  to 
purchase.  (Contra  to 
statement  in  text  at  page 
1743.)  Krainan  v.  Coffey, 
119  App.  Div.  516. 

when  authorized 1743 

when  not  authorized 1744 

when  unnecessary 1748 

M. 

Mandamus 1328 

affidavit;    form 1391 

information  and  belief. .  .   1368 

legal    conclusions 1367,  n. 

municipal  corporation;  com- 
pelling city  to  issue  quit- 
claim deed;  form 1391 

opposition;  commissioner 
of  water  supply,  etc.; 
reinstatement  of  sub- 
ordinate; form 1393 

commissioner  of  water 
supply,  etc.;  tele- 
phone   company;    use 

of  streets;  form 1397 

mayor;  warrant  for  pay- 
ment of  money;  form  1395 
policeman;  appointment  as 

detective  sergeant;  form  1386 

specific  allegations  of  facts  1367 

alternative  writ;   contents.  .   1403 

granted   upon   application 

for  peremptory  writ. . .   1366 

nature  of  pleading 1369,  n. 

proof  required 1366 

appeal 1376 

alternative   writ 1366 

Court  of  Appeals 1336,  n. 

remedy  by 1333. 

weight  of  evidence 1336 

Appellate  Division;  when  to 

grant  writ 1364 

appointment   of   public   offi- 
cers; compelling 1350 

attorney;  counsel  engaged  by 
district  attorney;  payment 

of  fee;  mandamus 1353 

attorney  general;   approving 

contract  with  receiver.  .  . .   1354 
board  of  estimate;   salaries; 

fixing  of 1353 

borough  president;  appoint- 
ment of  superintendent 
of  baths 1350 


Vol.  II.  begins 
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appointment    of    superin- 
tendent of  incumbrances  1350 
bridge;  compelling  erection  of  1358 
building  code;  violation  of.  .   1331 
building    department;    com- 
pelling superintendent  to 
pass  on  plans;  notice  of 

motion;  form 1380 

reinstating  inspector 1338 

building  superintendent;  ap- 
proval of  plans 1359 

educational    board;    janitor; 
placing  name  of,  on  payroll  1353 

who  may  grant 1364 

certiorari;  proper  remedy. . .   1334 
chamberlain   of   New   York; 
payment   to   State  Treas- 
urer    1341 

charity  commissioner;  rein- 
statement of  superin- 
tendent of  hospital 1'346 

reinstating  superintendent 

of  outdoor  poor 1337 

church;   defendant 1332 

'     civil   service;    acceptance   of 

papers 1349 

certifying  appointment. . .   1349 
certifying  increase  of  salary  1338 

classification 1334 

compelling    favorable    re- 
port     1349 

confidential    position 1339 

municipal;  certifying  police 

captain 1339 

setting  aside  determination  1349 

veteran 1375 

clear  legal  right 1330 

clerk  of  court;  inspection  of 

complaint 1358 

collection  of  debt 1352,  n. 

college;    defendant 1332 

commissioners     of    account; 

reinstating  examiner 1338 

commissioner  of   jurors;   re- 
instatement;   demand    on 

successors 1374 

compels  action  merely 1328 

comptroller;     acceptance    of 

^raft 1351 

asphalt  company;  payment 

of 1352 

grading   streets;    payment 

for 1352 

New  York;  auditing  claim 

of  surgeon  for  services  1342 
compelling  payment  for 

■  grading  street 1341 

payment  of  counsel  de- 
fending capital  case. .   1342 
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payment;  erecting  a  pier  1351 
salary  of  school   jan- 
itor    1353 

street  improvements.    1351 
reinstating   messenger. .   1338 
removing  reservoir;  pay- 
ment   for 1352 

condemnation     commission- 
ers; signing  report 1354 

conditions  upon  granting. . .    1406 
coroner;    reinstatement    of 

clerk 1335 

corporation;  books;  inspec- 
tion     1359 

compelling  ex-directors  to 

surrender  books 1344 

defendant 1332 

examination  of  books....   1344 

costs 1376 

damages;  when  awarded. . .  .   1375 

defenses 1372 

demurrer;  form 1402 

directors  of  corporation;  de- 
fendants    1332 

discretion;  arbitrarily  exer- 
cised    1336 

granting  or  refusing  writ.  .   1336 

granting  of  writ 1367 

noninterference  with 1329 

disobedience;  contempt;  or- 
der denying  motion  to 
punish;  seeking  to  en- 
force writ  beyond  terms 

thereof;  form 

excuse;  when  sufficient. . . 

insufficient   excuse 

punishment;  order;  form. . 

writ  not  entered 

writ;  punishment 

district  attorney;  counsel  for; 

payment  of  fee 

dock     commissioners;     rein- 
stating inspector 

doubtful  case;  not  issued  in 
drainage  commissioners;  levy- 
ing assessments  to  pay  for 

bonds 

election    canvassers;    com- 
pelling canvass  of  votes. . 

election  disputes 1355, 

election     law;     nomination; 
certifying  by  convention 
re-canvassing  ballots.  Peo- 
ple   ex    rel.    March    v. 
Beam,  188  N.  Y.  266. 
recounting  ballots;  special 

election 

enforcement   of   peremptory 
writ;  list  of  forms 
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m 
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1352 

1343 
1366 

1357 
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excise   commissioner;   rebate 

1340,  1353 
executive  officer;  defendant.  1331 
executors  and  administrators; 

safe  deposit  boxes;  access  to  1355 
false  return;  damages;  coun- 
sel fees 1376 

damages;  village  trustees.   1375 

filing   petition 1365 

fire   commissioner;    payment 

from  relief  fund 1351 

reinstating  clerk 1345 

reinstating  medical  officer  1338 
fraternal    association;     rein- 
stating   member 1349 

general  principles 1328 

governor;    defendant 1331 

health   commissioners;    com- 
pelling appointment  of .  .  .   1350 
health  officer;  defendant.   1332,  n. 
highway  commissioner;  com- 
pelling delivery  of  list  of 
taxpayers  to  supervisor  1340 
reinstatement  of  assistant 

foreman 1346 

removing  obstructions;  im- 
proper abandonment  of 

road 1373 

removing  stand 1359 

reopening  highway 1342 

highway  superintendent;  re- 
instatement of  employee.  .   1346 
how  obtained;  general  prin- 
ciples     1362 

list  of  forms 1361 

injunction;  when  proper  rem- 
edy    1334 

insurance  company;  nomina- 
tions; sending  out  state- 
ments    1355 

insurance  superintendent; 
changing  records  of  nom- 
,        ination  for  directors ...  .   1355 
filing  declaration  of  bene- 
ficiary order 1343 

judge;  chambers;  void  act  at  1365 

defendant 1332 

judicial     action;     compelling 

1329,  1405 

judicial  determination 1358 

jury  trial;  procedure 1371 

verdict;  effect 1371 

king's  writ 1328,  n. 

laches 1372 

law  school;  awarding  degree  1361 

legal  remedy 1333 

legislature;   defendant 1331 

lieutenant-governor;  defend- 
ant; ministerial  duty 1331 


at  page  873. 

Mandamus— Cont.  Page 

mayor;  appointment  of  city 

magistrate 1339 

appointment  of  examining 

board  of  plumbers 1350 

compelling  him  to  put  mo- 
tion in  common  council  1343 
contract   for   purchase    of 

real  estate 1354 

medical  society;  defendant.  .   1332 
membership  corporation;  de- 
fendant     1332 

reinstating  member. .  1337,  1349 
ministerial  duty;  compelling 

performance  of 1329 

municipal  corporation;  com- 
pelling issue  of  quit-claim 
deed;noticeofmotion;form  1379 
municipal  council;  New  York; 

issuing  corporate  stock  1341 ,  1342 
municipal  officer;  defendant  1332 
notary  public;   certificate  of 

acknowledgment 1343 

defendant .   1332 

notice  of  motion;  form 1376 

nuisance 1355 

oath;  compelled  by 1372 

order;  reversing  order  deny- 
ing writ;  school  teacher 
seeking   place   on  list  for 

appointment;  form 1408 

order  reversing  order  grant- 
ing peremptory  writ;  form  1409 
order;  State  comptroller  draw- 
ing   warrant    for    money; 

form 1409 

order  that  writ  issue;  form. .   1406 
secret     order;      reinstate- 
ment;  form 1407 

order;  reinstatement;  form  1407 
order  to  show  cause;  form.  .   1376 
subway;     electrical     com- 
pany; seeking  space  in; 

form 1379 

origin  and  definition 1328,  n. 

other   remedy 1332 

papers  on  which  granted.  . .   1365 
park  conmaissioner;  compell- 
ing issue  of  permit  to  lay 
railroad  tracks;  petition; 

form 1382 

permit  for  construction  of 

railroad 1343 

reinstatement   of   superin- 
tendent     1347 

parties 1362 

appeal;  municipal  council; 

action  against  city 1363 

board  of  aldermen;  naming 
them  individually 1364 


Vol.  II 
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building    code    violations; 

owners  of  buildings .... 

public  officer;  successor.  . 

relators 

payment  of  money 

by    city;    right    must    be 

clear 

by  public  officers 

people;  writ  in  name  of . . .  . 

peremptory  writ;   answering 

affidavits  must  be  taken 

as  true ■ .  . 

when    issued    in    first    in- 
stance  

performance  according  to  the 

specific  terms  of  the  writ 

performance     by     municipal 

corporation 

petition;  corporation;  direct- 
ors seeking  inspection  of 

books;  form 

general    form.      (See    also 
under   title   Mandamus, 
specific  cases  such  as  po- 
lice, railroads,  etc.).  . .  . 
voluntary     fireman;     nec- 
essary      allegations. 
People  ex  rel.  Fogarty  v. 
Cassidy,  118  App.  Div. 
693. 
police    board;    theatrical    li- 
cense; granting  of 

police     commissioner;     rein- 
stating detective  sergeant 
police  department;  complaint 
clerk;    reinstatement.  .  . 
reinstatement  of  captain.  . 
reinstatement  of  complaint 

clerk 

reinstatement  of  inspector 

reinstatement  of  policeman 

requiring  commissioner  to 

advance  relator  to  grade 

of  sergeant 

policeman;  appointment  of.  . 

dismissed  after  trial 

political  committee;  defend- 
ant   

political  party;  county  com- 
mittee   restoring    expelled 

member 

prison  superintendent;  photo- 
graphs of  prisoners  ac- 
quitted  • 

produce  exchange;  reinstat- 
ing member 

proof  required 

public  office;  title  to 

public  officer;  fine 
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inspection  of  minutes  and 

documents 

insufficient     appropriation 

to  perform  act  required 

public    service    commission; 

enforcement  of  order  of. . 

public    service    corporation; 

compelling  railroad  to  build 

fences 

public   works   commissioner; 
reinstatement  of  assistant 

engineer 

quashing  writ 

quo   warranto;    when   proper 

remedy 

railroad;  bridge  across  tracks 
railroads;     carrying    passen- 
gers for  one  fare 

defendants 

grade  crossing 

restoring  culvert 

restoring    highway 

subway;  allotting  space  to 

electric   company 

reference  on 

register;  search  without  ad- 
ditional charge 

reinstatement;     remedy     by 

appeal  not  exhausted.  . . . 

relator;    people;    represented 

by 

representating  community 

who  may  be 

return 

form 

notice  of  filing;  form 

proceedings  on 

review;  not  secured  by 

safe  deposit  box;   access  to 
salaries;  fixing  by  public  offi- 
cers  

schools;  successors  of  board; 
enforcing     writ     against. 
People  ex  rel.  B.  C.  A.  Soc. 
V.    Hendrickson,   54   Misc. 
337. 
school  superintendent;  eligi- 
ble list;  placing  relator  on 
placing  names   of   eligible 
persons  on  list  for  pro- 
motion   

school  teachers;  lists  for  ap- 
pointments;    order     to 

show  cause;  form 

reinstatement;    appeal    to 
superintendent  of  public 

construction 

service;  affidavit;  form 

alternative 
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New  York  City;  president 
of  council  and  aldermen 

1867,  n. 
setting  aside  alternative  writ  1369 
sewer     commissioner;     rein- 
statement of  inspector. .  .   1346 
speaker  of  assembly;  defend- 
ant; ministerial  duty 1331 

special  term;  when  to  grant 

writ 1364 

state  officers;  defendants...    1332 

staying  proceedings 1376 

stock   exchange;    reinstating 

member 1348 

street  cleaning  commissioner; 

reinstatement  of  driver.   1346 

removal  of  garbage 1373 

street  incumbrance 1331 

substituting  successor  in  of- 
fice; appeal;  notice;  form.  .   1401 
subway;   electrical   company 
seeking  space  in;  order  to 

show  fiause;  form 1379 

Sunday    laws;     enforcement 

of 1355 

superintendent  of  aquarium; 

reinstatement;  demand. . .   1374 
supervisors;  approving  bond 
of  highway  commission- 
ers   .   1342 

borrowing  money  for  pub- 
lic  building 1343 

compelling  audit  of  sheriff's 

claim 1340 

paying  money  upon  audit 

of  town  board 1 340 

raising  money  to  pay  judg- 
ment    1340 

union  label;  compelling  use 

of 1343 

surrogate;     appointment     of 

transfer  tax  appraiser. .    1339 

defendant 1332 

execution;    compelling    is- 
suance of 1354 

tax  assessment 1334,  1357 

commissioners  making  oath 

to  assessment  roll 1354 

tax  commissioner;  reinstate- 
ment of  clerk 1345 

telephone   company;   furnish 

services 1361 

title  of  writ;  name  of  people  1362 
town     auditors;     compelling 

audit  of  claim 1351 

town  board,  payment  of  claim 
incurred  contrary  to  stat- 
ute      1352 

town  officers;  defendants.  .  .  .    1332 


at  page  873. 

Mandamus — Cont.  Page 
treasurer;     compelling    pay- 
ment of  draft 1342 

unincorporated     association; 

defendant 1331 

useful     piu-pose     must     be 

shown 1372 

veteran;  civil  service  law. .  .    1375 

reinstatement 1337 

demand;  when  must  be 

proved 1373 

demand;  when  not  nec- 

esssary 1374 

village;  injuries  to  property; 

payment   for 1352 

reinstatement  of  policeman  1348 
reinstatement     of     street 

commissioner 1347 

trustees;  telephone  com- 
pany; permit  to 1358 

void  act;  correcting  proceed- 
ings under 1373 

volunteer  fireman;   reinstat- 
ing  1338 

water  supply   commissioner; 
reinstatement     of     steam 

cleaners 1346 

when  granted 1337 

when  refused 1345 

where  granted 1364 

where  returnable 1370,  n. 

works  of  public  construction; 

compelling 1358 

writ;  list  of  forms 1402 

alternative;   form 1410 

alternative    granted    upon 

refusal  of  peremptory.  .   1404 
alternative;  insufficient  al- 
legations    supplied     by 

evidence  at  trial 1404 

amendment 1404 

civil  service  commissioner 
certifying  to  increase  of 

salary;    form 1418 

comptroller  of  New  York 
City;  payment  of  de- 
fendant's counsel  in 
capital  case;  form. .  1417 
reinstatement  of  mes- 
senger;  form 1413 

corporation;    director    in- 
specting books;  form.   1415 
stockholders    examining 

books;  form 1416 

deed  of  land  sold  under 
execution;  seeking  exe- 
cution of 1403 

election  law;  county  can- 
vassers correcting 
errors;  form 1213 


Tol.  II. 

Mandamus — Cont. 

State  board  of  canvas- 
sers; issuing  certificate 
of  electioir,  form 

excise  commissioner;  pay- 
ing tax  rebate;  form. .  . 

fire  department;  reinstate- 
ment of  medical  officer 

municipal  court  of  New 
York;  compelling  clerk 
to  deliver  transcript  of 
judgment 

notary  public;  making  new 
certificate  of  acknowl- 
edgement; form 

park  commissioner;  issuing 
permit  to  lay  railroad 
tracks;   form 

payment  of  relator's  salary 

peremptory;  form 

quashing 

secret  order;  reinstate- 
ment;  form 

too  broad;  remedy 

railroads;  building  fences; 
form 

statements  of  acts  com- 
manded to  be  done; 
forms 

subway;  compelling  rental 
of  space  to  electrical 
company;  form 

supervisors  allowing  claims; 
form 

tax  assessment;  exempting 
education     institution; 
form 

when  returnable 

Matrimonial  Action 

abandonment;   what   consti- 
tutes  

alimony  and  counsel  fee;  list 

of  forms .  . ; 

remarriage  of  wife 

affidavit;  attorney;  motion 
for  additional  counsel 

fee;  form 

order  to  show  cause  why 
husband  should  not  be 
required  to  pay;  form 

amount  of 

annulment  proceedings.  .  . 
annulment    suit    by    hus- 
band  

appeal;  expenses  of 

articles  of  separation  de- 
feat  

children;  maintenance  of . . 

Code  provisions 

Vnr     TT— 86 
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Page 
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Page 

conditions  as  to  granting .  . 

1597 

contempt;   enforcing  pay- 

1418 

ment   

1867 

contempt  for  nonpayment 

1602 

1412 

contempt;   order  to   show 
cause  why  defendant 

1404 

should   not   be    pim- 

ished;  form 

1613 

reducing;     husband     in 

contempt 

1873 

1404 

counsel  fee  may  be  granted 
although     alimony     re- 

fused   

1600 

1417 

death  of   husband;   effect 

on  order 

1597 

disagreement  of  jury;  ad- 

1412 

ditional  counsel  fee 

1601 

1404 

enforcing    payment;    hus- 

1410 

band  twice  imprisoned . . 

1603 

1405 

execution  to  enforce  pay- 

ment   

1603 

1411 

husband's  ability 

1593 

1405 

judgment;  entering;  list  of 

forms 

1613 

1414 

judgment  in  separation  ac- 

tion    

1595 

marriage;  existence  of; 

1412 

must  be  shown 

1594 

modifying  order;  appeal.  . 

1599 

modifying     order     as     to 

1416 

amount  

modifying  order;   grounds 

1598 

1412 

of 

1599 

new  reference 

16^ 

order;    annulment    action 

1419 

by  husband;  form 

1606 

1405 

order  awarding  additional 

counsel  fee;  form 

1610 

order  of  reference  as  to  ali- 

mony and   counsel  fee; 

1634 

form.  .  , 

order  awarding  on  return 

1607 

1591 

of  referee's  report;  form . 

1608. 

1.598 

petition;  annulment  action 

by  husband;  form .... 

1605 

form 

1604 

1609 

pohce  court  application . .  . 
prima  facie  case  must  be 

1596 

shown   

1592 

1610 

prior  invalid  divorce 

1596 

1597 

remarriage  of  husband .... 

1598 

1592 

report  of  referee  as  to  ali- 
mony and   counsel  fee; 

1600 

form 

1608 

1601 

sequestration;  affidavit  to 

obtain;  form 

1611 

1594 

notice  of  application  for; 

1601 

form . 

1611 

1592 

order;  form 

1612 
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Matrimonial  Action — Cont,       Page 
sequestration  proceedings.    1602 
striking    out    defendant's 

answer 1603 

supplementary  proceedings 

to  enforce  payment.  .  .  .   1603 
support  and  maintenance.   1592 

when  granted 1592 

when  refused 1593 

wife's  inability  to  support 

herself 1594 

wife   sues   to    annul   mar- 
riage   because    husband  " 

is  lunatic 1600 

annulment;  age  of  legal  con- 
sent of  wife 1634 

physical   examination    be- 
fore  trial 1690 

antenuptial  agreement;  re- 
lease from  claims  for  sup- 
port;  void 1633 

contempt;  urging  woman  to 

settle  separation  suit 1868 

counterclaim;  annulment  for 
fraud  in  separation  action .   1634 

collusion  1633 

condonation;  how  shown.  .  .  .   1633 
co-respondent;  intervention.   1631 

children;  custody 1617 

appeal  from  order 1618 

moral  qualifications.  ...   1617 
permission  to  divorced 
wife  to  see  children  de- 
nied. Powers  v.  Powers, 
119  App.  Div.  436. 

stepson   1618 

divorce;    costs;    co-respond- 
ent    2005 

judgment  affirming  inter- 
locutory decree;  form.  .  .   2094 
jury  trial;  verdict;  form.  .  .   1985 

settling  special  issues 1989 

order;  form 1992 

domicile 1588 

evidence;  sufficiency  of..   1630,  n. 
impeaching    decree    secured 

by  complainant  party.  .  .  .  1633 
judgment;  annulment  of  mar- 
riage; affidavit  of  at- 
torney on  motion  for 
final  decree;  form.  .  .  .  1628 
certificate  of  clerk  on 
motion  for  final  decree ; 

form 1629 

final  decree;  plaintiff  un- 
der   sixteen     years; 

form 1629 

interlocutory  decree  on 
ground  of  nonage  of 
wife;  form 1627 


at  page  873. 

Matrimonial  Action — Cont.       Page 
notice  of  application  for 
final  decree;  form.  .  .  .    1628 
entering;  affidavit  of  attor- 
ney   on     motion     for 

final  decree 1620 

amending  as  to  support 

of  children 1616 

certificate  of  clerk  on 
motion  for  final  de- 
cree; form 1621 

default 1615 

final  decree  of  divorce; 

form 1621 

final  decree;  entering  as 

of   course 1615 

interlocutory    decree    of 

divorce;   form 1618 

interlocutory        decree; 

filing  nunc  pro  tunc.  .  .    1614 
limitations ;  three  months 
period;  when  it  begins 

to  run 1614 

motion  for  judgment  on 
pleading;     when    im- 

authorized 1616 

notice  of  motion  for  final 

decree;  form 1619 

recital  in  judgment  dis- 
solving marriage  after 
jury  trial  of  special  is- 
sue; form 1623 

referee's  report 1614 

remarriage  of  defendant; 

motion  for  leave . . .   1616 
petition  to  amend  de- 
cree permitting; 

form 1623 

short  form  of  decision. .   1614 
order  revoking  on  appUca- 
tion  of  parties  to  action 
for  separation;  form ....    1626 
petition  by  parties  for  rev- 
ocation   in    action    for 

separation;  form 1625 

separation;  recitals  in  judg- 
ment; form 1626 

jurisdiction 1586 

statutory  only 1586 

jury  trial 1632 

preference  on  calendar;  hus- 
band in  default  on  pay- 
ment of  aUmony 1911 

procedure  peculiar  to;  con- 
tents of  chapter 1586 

public  is  to  be  treated  as  a 

party 1630 

receiver 1097 

receiver  in  action  enforcing 
payment  of  ahmony 1063 


Tol.  II 
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reference      order;      divorce; 

form 

separation ;    form  ..1945, 

report;  divorce;  form 

reopening   

remarriage  of  defendant;  af- 
fidavit in  support  of  pe- 
tition; form 

order  amending  decree  so 

as  to  allow;  form 

residence;    matter   of   inten- 
tion    

separation;    receiver    in    ac- 
tion for 

service    of    process    witiiout 

the  State 

stay;  motion  for  alimony.  .  .  . 
summons;      indorsement 

thereon;  form 

indorsements;  where  com- 
plaint not  served;  form . 
service  of;  list  of  forms. . . . 

affidavit  of;  form 

how  proved 

Mechanic's  lien 

list  of  forms 

amount      due;      overstating 

claim 

statement  of 

assignment  of  amount  due; 

fiUng 

pubHc  improvements;  need 

not  be  filed 

assignment  of  lien;  form.  .  .  . 
bankruptcy;  trustee  may 'file 

canceling;   order;  form 

codefendants;     determining 

rights   between 

death  of  owner 

defaults  of  defendant  henor. 

description  of  property 

discharge;  acceptance  of 
plaintiff's  offer;  form .  .  . 
■  action  against  surety; 
leave  to  sue.  Pierce  B. 
&  P.  Mfg.  Co.  V.  Wilson, 
118  App.  Div.  662. 
certificate   of  payment  of 

county  clerk;  form 

deposit.      See    Code    Civ. 
Pro.  §  3413,  as  am'd  by 
L.  1907,  c.  395. 
notice    of    justification    of 

sureties;  form 

order;  form 

order  upon  acceptance  of 

offer;  form 

receipt  of  county  treasurer 


INDEX. 
begins  at  page  873. 


Page 

1943 
1946 
1944 
1617 


1624 

1624 

1589 

1065 

1586 
475 

96 

1591 
1589 
1590 
1589 
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1553 

1554 
1562 
1553 
1575 

1555 
1552 
1555 
1551 

1571 
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1577 
1577 

1571 
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for    money    paid     into 

court;  form 1574 

undertaking;  form 1576 

first  and  last  items  of  work; 

statements   of 1552 

foreclosure;  procedure 1564 

judgment  on  default;  form.  .   1568 
jurisdiction;  municipal  court 

of  New  York 1556 

labor  performed   and  to   be 
performed;    statement    of 

1557,  n. 
labor    performed    and    ser- 
vices rendered;  statement 

of 1551 

lienor   filing   notice    of    hen 
after  lis  ■pendens   filed   in 

another  action . : 1748,  n. 

materials   furnished    and   to 

be  furnished 1552 

materials   furnished    and   to 
be  furnished;  statement  of 

1557,  n. 
name   of    owner;   deed   exe- 
cuted as  security 1551 

defective      statement      in 

prior  lien;  effect 1551 

name  of  owner  in  notice 1550 

name  of  owner;  tenant  named 

instead  of  owner 1551 

nature  of  remedy 1549 

notice  of;  form 1556 

notice  of  pendency  of  action; 

deposit  in  court 1^^: 

form 1563-l^H 

notice   requiring   commence- 
ment of  action;  form 1574 

offer  of  judgment 411 

offer  to  pay  into  court;  form .    1670 
parties;  action  to  foreclose. .   1554 
personal      judgment      upon 
failure  to  establish  lien. . .  .   1555 

place  of  filing  notice 1553 

pubUc     improvements;     dis- 
charge; certificate;  form  1580 
discharge;  order;  form.  .. .   1580 
execution     on    judgment; 

form 1584 

judgment;   form 1582 

notice  of  pendency  of  ac- 
tion; filing    complaint 

1579,  n 

form 1579 

notice  of;  form 1678 

notice  of  object  of  action; 

form 1581 

place  of  filing  notice 1553 

verification 1550 

reference;  order  of;  form. . . .   1565 
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Mechanic's  lien — Cont.  Page 
reference  to  compute  on  de- 
fault; affidavit;  form 1566 

reference;  return  of  referee's 

report  as  to  amount  due; 

form 1566 

residence  of  lienor 1560 

satisfaction;     certificate     of; 

form 1672 

service;  affidavit  of;  form.  .  .  1575 
signature  of  lienor  to  notice .  1550 
substantial  compliance  with 

statute 1549 

successive  liens 1653 

time  to  begin  action 1554 

time    within    which    notice 

may  be  filed 1562 

value  of  materials  and  labor; 

statement   of 1558,  n. 

verification  of  notice 1550 

partnership 1550 

Membership  Corporation 

mandamus;  reinstatement  of 
member 1349 

Mortgage 

assignment;   corporation; 

form 19 

New  York  and  kings  coun- 
ties; form 17 

outside  of  New  York  and 
Kings  counties;  form.  .  .        18 

Mortgage  Foreclosure 

advertisement;    affidavit    of 
publication;  form 454 

appearance;   notice   of   with 
waiver;  form 164 

corporate    mortgage;    re- 
ceiver    1086 

execution;  indorsements  on; 
form 2048 

final  judgment;  form 2110 

injunction 879,  891 

order;  form 995 

intervention    of    creditor    of 
defendant 614 

judgment;  deficiency;  form.  .   2113 

judgment   of   strict    foreclo- 
sure; form 2110 

notice  of  object  of  action  and 
no  personal  claim;  form ...        94 

offer  of  judgment 411 

parties  defendant 603 

receivers  1096 

affidavit;    form 1121 

after  judgment;   affidavit; 

form 1117 

degree  of  proof  required .  .  .    1096 


Mortgage,  etc. — Cont.  Page 

motion  where  made 1096 

notice 1096 

property  in  two  counties .  .  1097 

when    appointed...   1060,  1061 

when  not  authorized 1065 

rents;  disposition  of 1130 

redemption;  judgment  in  ac- 
tion for;  form 2109 

reference;  order  of;  form.  .  .  .  1940 
report     of     amount     due; 

form 1940 

report  of  sale;  form 2063 

writ  of  assistance;  form 2067 

Motions  and  Orders 

list  of  forms 297 

Motion 

absence  of  judge;  remedy. . .  312 

adjournments 316 

affidavit;    previous    applica^ 

tion;  statement  of 304 

altering 321 

striking  out  averments. .  .  315 
affidavits    which    have    not 

been  served 315 

affidavit  in  support  of;  form.  346 
affirmative    relief;    party 

moved    against 330 

amending  or  resettling  order; 

form 367 

bringing  on  motions 301 

caption* court  order;  form.  . .  368 
change  of   venue  of;  order; 

recital;  form 379 

confession  of  judgment;  mo- 
tion to  vacate 63 

correcting    findings;     affida- 
vit;  form 365 

court  order;  general  form '371,  372 

default . .  .  .  ■ 267 

opening 304 

relief   granted 321 

definition  of 299 

deposition  for  use  on 324 

deposition;  report  of  referee; 

form 358 

subpoena  to  witness;  form.  357 
deposition  of  witness;  affida^ 

vit  to  procure;  form  349-355 
notice    of    hearing    before 

referee;  form 358 

determination    that   will   be 

made   thereon 314 

dismissing  without  prejudice; 

form 378 

enumerated   and   non-enum- 
erated; defined 300 

enumerated;  papers 315 
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extending  time  for  hearing; 

stipulation;   form 367 

hearing  at  special  term  in  con- 
nection   with    trial    term 

Rule   38.... 306 

irregularity;  how  specified.  .  303 

judge's  order;  caption;  form  370 

new;  after  refusal 313 

new  trial;    newly  discovered 
evidence;     deposition     to 

procure  affidavit 326 

note  of  issue;  form 368 

notice;  additional  affidavits; 

permission  to  serve;  form    345 

alternative  time  of  return  303 

appearance;   special;   form  346 

"as     soon     thereafter     as 

counsel  can  be  heard  ". .  303 

clerical   errors 303 

countermotion;  form 362 

form 344 

indefinite    adjournment; 

how  brought  on;  form.  .  345 

place  of  return 303 

rehearing;  form 365 

service;  mail 301 

on  whom  served 309 

after  judgment 309 

signature  of  attorney 304 

striking     from     calendar; 

form 363 

time 301 

vacating 316 

waiver 303 

opinion  of  other  court  on  un- 
disclosed facts  as  affecting  314 

order;  consent;  form 375 

court;  general  form  when 

made  on  notice;  form  371,  372 
denying;  because  of  inter- 
lineations   and   erasures 

in  moving  papers;  form  381 

ex  parte;  form 372 

made  on  notice;  form 373 

made  in  open  court;  with- 
out notice;  form 374 

"other  and  different  relief"; 

what  relief  granted 329 

papers  secretly  submitted . .  331 
papers;  upon  which  heard..  314 
papers  used  on  previous  mo- 
tion   315 

rehearing  and  renewal. . .  .318-321 

reference  of 326 

relief  demanded  only  will  be 

granted 316 

renewal;  form 365 

order;  recital  of  compliance 

with  condition;  form.  . .  379 


i  at  page  873. 

Motion — Cont.  Page 

resettling;  findings;  form.  . .  365 
returnable  before  judge,  not 

court;  effect 313 

stay;  nonpayment  of  costs.  .  321 
preliminary   objection.  . . .  321 
supplemental  affidavits;   an- 
swering   314 

transferring  to  another  judge; 

form -. 364 

stipulation 364 

.   where  heard 309-314 

withdrawing 315 

costs 2008 

Municipal  Corporation 

annulling  contract  for  viola- 
tion of  labor  laws;  certio- 
rari to  review 1439 

bonding  town  in  aid  of  rail- 
road; certiorari  to  review  1440 
building    department;    com- 
pelling   superintendent    to 
pass  on  plans;  mandamus; 
notice  of  motion;  form.  .  .    1380 
city  ordinance;  injunction.  .     879 
commissioner  of  water  sup- 
ply, etc.;   telephone   com- 
pany; permit  to  use  streets; 
mandamus;  affidavit  in  op- 
position; form 1397 

compelling  issuance  of  quit- 
claim   deed;     mandamus; 
notice  of  motion;  form. . .   1379 
contract  with  water  commis-       ^ 

sioners;  notice a 

Indian  nation  is 1040 

injunction;  service  on 1009 

mandamus;  appeal  from  by 
fire    commissioner;    acts 

as  stay 1866,  n. 

compelling  issuance  of  quit- 
claim    deed;     affidavit; 

form 1391 

mayor;    warrant   for   pay- 
ment of  money;  affidavit 
in  opposition;  form. . . .   1395 
payment  of  relator's  salary  1404 

performance 1420 

service    on    president    of 
council    and    aldermen; 

contempt 1867,  n. 

negligence;   notice  of  intent 

to  sue , 3 

notice  of  claim,  as  affecting 

costs 5 

notice  of  intent  to  sue 1 

commencement  of  action .  .         2 
copy  of  claim  filed  instead 
of  original;   when  suffi- 
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cient.  Scheer  v.  Village 
of  Perry,  119  App.  Div. 
606. 

form 8,  9 

must  be  pleaded 2 

negligence;  infant  plain- 
tiff; time  of  filing  notice. 
Winter  v.  City  of  Niagara 
Falls,  119  App.  Div.  586. 

on  whom  served 2 

served  by  mail;  insufficient        2 

service 2 

sufficiency  of  claim  against.  .         5 
summons;  service 110 

Municipal  Court  of  Buffalo 

attorney's  lien 571 

Municipal  Court  of  New  York 

attorney's  lien 571 

costs 2005 

dismissal;  restoring  case  to 
calendar    1762 

jurisdiction;    interpleader.  .  .    1654 
mechanic's  lien 1556 

limitations;  attempt  to  begin 
action    84 

mandamus;       compelling 

amendment  of  judgment  1358 
compelling   clerk  to   issue 
transcript 1404 

nonjoinder  of  parties  de- 
fendant      632 

reference  not  authorized.  .  .  .    1917 
©reference;  stipulation  for.  .  .     483 

removal  of  action  to  city 
court;  undertaking;  form.     235 

replevin;  undertaking;  justi- 
fication      1225 

summons;    form 96 

where  served 99 

transferring  action;  manda- 
mus     1358 

trials;   adjournments 1962 

N. 
Name 

change  of.  (If  the  appHca- 
tion  is  made  by  a  married 
man  the  petition,  Form 
No.  1004,  should  have 
added  to  it  a  consent  by 
the  wife,  duly  acknowl- 
edged, or  a  concurrent  pe- 
tition changing  the  wife's 
name.) 1754 

defendant;  summons;  chang- 
ing ex  parte  after  default .  .     627 

defendants;  summons;  chang-  | 


Name — Cont.  Page 
ing  from  individual  to  rep- 
resentative   capacity 87 

partners;    summons 88 

spelling  as  pronounced;  when 
sufficient.  Sporza  v.  Ger- 
man Sav.  Bk.,  119  App 
Div.   172. 

See  Change  of  Name. 
National  Bank 

Federal  courts;  jurisdiction 
of  actions  by  and  against.   1792 

liquidating  agent  may  be 
sued  in  State  court,  /n- 
gold  V.  Gilmore,  118  App. 
Div.  727. 

Naturalization 

amendment  of  certificate . .  .     209 
Negligence 

action  for;  showing  defend- 
ant is  insured 1981 

administrator's  action  for 
injuries  causing  death  of 
intestate;  attachment.  . .  .     640 

Employers'  Liability  Act; 
notice    4 

two  railroads;  parties  de- 
fendant        602 

Newspaper 

definition;  (supplement) ....     449 
New  Trial 

newly    discovered    evidence; 

affidavit;   form 2175 

deposition  to  take  affidavit 

on  motion  for 326 

notice  of  motion;  form 2174 

order   granting   or   denying; 

form 2174 

surprise;  affidavit;  form.  .  .  .   2174 

New  York  City 

appointment  of  various  offi- 
cers;    mandamus 1330 

board  of  education;  certiorari 
to  review 1439 

board  of  estimate;  providing 
bridge  approach;  certiorari 
to     review 1438 

building  code;    injunction..     894 

commissioner  of  water  sup- 
ply; mandamus;  reinstate- 
ment of  subordinate;  affi- 
davit in  opposition;  form.   1393 

comptroller;  auditing  claim 
for  services  as  surgeon; 
mandamus 1342 


New  York  City— Cont.  Page 
compelling    payment     for 
street   grading;   manda- 
mus    1341 

compelling     payment     of 
counsel  defending  capi- 
tal case;  mandamus ....   1342 
payment     of     defendant's 
counsel  in  capital  case; 

mandamus;   form 1417 

reinstatement    of   messen- 
ger; mandamus;  form.  .   1418 
county      clerk;      expunging 
name  of  dentist  improperly 

registered   1354 

fire  commissioner;  reinstate- 
ment of  clerk;  mandamus  1345 
injunction  against  terminat- 
ing lease  to  waterfront 
used  as  bathhouse.  Dona- 
hue V.  Bensel,  N.  Y.  Law 

J.,  May  9,  1907 

mandamus;    appeal    by    fire 
commissioner  acts  as 

stay  1866,  n. 

appeal  by  municipal  coun- 
cil   

municipal     council;     issuing 
corporate    stock;    manda- 
mus  1341, 

necessary  party  defendant. . 
notice  to  controller  on  con- 
tract claim;  see  amend- 
ment to  §  261  of  New 
York  City  Charter  made 
by  L.  1906,  c.  650,  in  effect 
May  22,  1906,  amending 
§  261,  printed  in  note.  ...  9 
notice  to  controller  on  con- 
tract claim;  form 9 

notice  of  intent  to  sue;  must 

be    pleaded 3 

on  whom  served 2,  3 

park  commissioner;  issue  per- 
mit for  construction  of  rail- 
road    1343 

park  department;  bridge 
across  Harlem  River;  cer- 
tiorari to  review: 1438 

payment  by  public  officers; 

mandamus 1351 

police  department;  reinstate- 
ment  of   men   in    various 
positions;  mandamus.  1347, 1348 
quit-claim  deed  by  mayor  to 

United  States;  form 1545 

salaries  of  employees  and 
public  officers;  fixing;  man- 
damus     1353 

street    improvements;    com- 
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1342 
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New  York  City — Cont. 

pelling  payment  for;  man- 
damus  

tax  assessment;  certiorari  to 

review 

certiorari  to  review;  writ; 

form 

theatrical  license;  compelling 
granting  of;  mandamus. . 

Nonsuit 


2239 

Page 
1351 
1449 
1489 
1355 
1978 


Notary  Public 

making  new  certificate  of 
acknowledgment;  manda- 
mus   

Note  of  Issue 

amended  pleadings;  new  note 
of  issue;  necessity  of 

Code   provisions 

erroneously  placing  case  on 
special  term  calendar;  rem- 
edy     

failure  to  file;  remedy 

form 

motion;    form 

notice  of  trial;  served  for 
same  term 

second  step  in  bringing  case 
to  trial 

time  within  which  to  serve .  . 

Notices  and  Demands 

list  of  forms 

Notices 

list  of  forms 

attorney;  binds  client 

attorney's     death;     appoint 

new  attorney;  form 

bankruptcy;  given  to  copart- 
ner;  effect 

promissory  note 

corporation;    leave    to    sue; 

annulling 

general  remarks;  form 

injury;  Employers'  Liability 

Act;    form 

intent  to  sue;  municipal  cor- 
poration; form 

village;  form. 

mortgage  foreclosure;  object 

of  action  and  no  personal 

claim;  form 

motion;  additional  affidavits; 
permission  to  serve;  form 

appearance;  special;  form 

form 

indefinite  adjournments; 
form 


1343 
1905 

1906 
1905 


1907 

1906 

1907 

368 

1906 

1905 
1906 


388 
389 

393 

389 
391 

34 
388 

11 

8,9 
.  40 


94 

345 
346 
344 

345 


2240      Bradbury's  Lansing's  forms  and  practice. 

Vol.  II.  begins  at  page  873. 


Notices— Cont.  Page 
leave    to    sue;    judgment; 

form 25 

rehearing;    form 365 

renewal;     form 365 

resettling  findings;  form. .  366 
striking  from  calendar; 

form    363 

object  of  action;  form 94 

payment  of  money  into  court; 

form 393 

pendency  of  action.     See  Lis 

Pendens 1742 

return  of  paper;  form 391 

right  to;  form 389 

signature  and  address 390 

statutory;  before  action.  ...  1 

substitution  of  judge;  form. .  392 
summons;    when    complaint 

not  served;  form 93 

written;  when  should  be  given  389 

Notice  to  Produce 1853 

attorney  for  nominal  party; 

service   on 1854 

definition 1853 

failure  to  use  documents  as 

to  which  notice  given.  .  . .   1854 

forms 391,  1855 

given  at  trial 1853 

paper  in  possession  of  third 

person 1854 

possession  of  papers  must  be 

shown  to  be  in  party  to 

whom  notice  is  given.  . . .   1854 
Refusal  to  produce;  bars  sub- 
•  sequent  use  of  documents  1854 
when  not  necessary 1853 

Notice  of  Trial 

list  of  forms 1901 

case  not  reached;  serving  new 

notice    1904 

Code   provisions 1901 

defendants;  form 1905 

extension  of  time 284 

first  step  in  bringing  case  to 

trial     1901 

form  of  notice 1903 

joinder  of  issue  before   ser- 
vice of  notice 1901,   1902 

note  of  issue;  must  be  served 

for  same  term 1904 

plaintiffs;  form 1904 

referee;  hearing  before;  form  1905 
service;   affidavit;  defective; 
effect;    judgment    by    de- 
fault       1904 

service  by  mail;  registering; 
effect 1904 


Notice  of  Trial — Cont.  Page 

short  notice;  when  may  be 

served    1902,   1903 

time  of  service 1903 

waiver  of  notice 1903 

Nuisance 

abatement;  mandamus 1355 

injunction;     order;     railroad 

switch;  form 1007 

railroad  turntable;  form  1007 
Tenement  House  Act.  .  .  .     887 
soft  coal;  who  may  sue  to 
abate 594 


O. 

Oaths 

list  of  forms 394 

affidavit;  how  taken 198 

signed  but  not  sworn  to . .     397 

.    affirmation;  form 401 

when  to  be  made 396 

commission  to  inquire  as  to 

lunacy,  etc.;  form 1825 

commissioners  to  inquire  as 

to  lunacy,  etc.;  form 1824 

constable  to  keep  jury  on  ad- 
journment;   form 406 

constable;  retiring  with  jury; 

in  criminal  action;  form     406 
retiring  with  jury;  form.  .      406 
retiring  with  jury  in  jus- 
tice's court;  form 407 

constitutional  oath  of  office; 

form 398 

constitutional   provision.  .  .  .      394 
dower;  commissioner  or  ref- 
eree; form 400 

false  swearing  in  any  form  is 

perjury   397 

general  mode  of  swearing.  .  .     396 
Gospel  dispensed  with;  form     400 

Gospel  used;  form 401 

grand  jury;  foreman;  form.  .     401 

form    401 

interpreter  to  deaf  and  dumb 

witness;   form 404 

interpreter;   form 403 

juror;    application    for    dis- 
charge  from  attendance; 

form 405 

application  for  remission  of 

fine;    form 405 

juror  in  civil  causes ;  form .  .  .     402 
jurors  on  commission  to  in- 
quire   into    lunacy,    etc.; 

form 1824 

juror;  proclamation  on  swear- 
ing;    form 402 


Vol.  n, 
Oaths — Cont. 

trial      for     misdemeanor; 

form 

criminal  causes;  form.  . .  . 

laying  the  hand  on  the  Gos- 
pel; when  dispensed  with. 

mandamus;  compelled  by . . 

party  or  witness;  contents  of 
papers  not  produced;  form 

party  interested;  proving 
handwriting  of  subscribing 
witness;   form 

poor  witness;  apphcation  for 
expenses;  form 

public  officer;  Constitutional 
provision;  oath  of  office.  . 

referee;  form 

subscribing  witness  to  con- 
veyance;   form 

substantial  compliance  with 
prescribed    form 

swearing  persons  not  Chris- 
tians   

witness  before  arbitrators; 
form 

witness;  civil  action;  form. . 
court  may  examine  as  to 
.  capacity  to   understand 

felony  trial;  form 

misdemeanor  trial;  form.  . 

Offer  of  Judgment 

list  of  forms 

acceptance;  affidavit  of  at- 
torney's authority;  form. . 

acceptance  by  defendant  of 
plaintiff's  offer;  form 

acceptance  by  plaintiff;  form 

acceptance;    time 

acknowledgment 

affidavit  of  authority  of  at- 
torney   

amendment    

ambiguous  offer _. . . 

amendment  of  complaint; 
procedure     thereupon.  .  .  ; 

appeal  from  justice's  court  to 
county     court 

assignee's  rights  as  to  set-off 

attorney's  affidavit  of  au- 
thority as  against  joint  de- 
fendants;  form 

attorney's  affidavit  of  au- 
thority;   form _.  . 

costs;  discretionary;  equit- 
able action 

extra    allowance 

costs  to  be  included 

"costs  to  date" 

costs;  when  included 
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Page 

402 
402 

396 
1372 

404 


404 

405 

395 
399 

187 

397 

396 

404 
403 

397 
403 
403 


407 

424 

425 
424 
414 
414 

413 
415 
410 

415 

413 
417 


423 

423 

411 
416 
410 
410 
416 


Offer  of  Judgment — Cont.  Page 
counterclaim  arising  out  of 

the  same   transaction.  .  .  .  419 
counterclaim     contained     in 

answer  served  after  offer .  .  418 
counterclaim     contained     in 

answer  served  before  offer  418 
counterclaim       in       answer 
served    the    same    day   as 

offer 418 

counterclaim;  defendant's  of- 
fer;  form 422 

extinguishing  as  affecting 

amount  of  recovery.  . . .  417 

plaintiff's   offer 419 

creditors  procuring  prefer- 
ence  by 417 

defendant's  offer;  form 421 

defendant's  offer  to  compro- 
mise; proceedings  thereon  408 

equitable  action 411 

foreclosure 411 

"full  sum  sued  for" 416 

interest  to  be  added 415 

judgment   for   defendant  on 

plaintiff's  offer;  form 426 

judgment  for  plaintiff  on  fil- 
ing offer  and  acceptance; 

form  ." 425 

jury  informed  of  unaccepted 

offer;  effect 417 

liquidating    damages    condi- 
tionally    408 

form    420 

mechanic's  .  lien 411 

form    421 

with  additional  offer  of  de- 
ficiency judgment;  form  422 
partnership;    offer    by    one 

partner   409 

reduction     of    recovery    by 

appellate  court 416 

refusal  of  offer;  effect 408 

replevin 410 

retraction 415 

second    offer 415 

served    less    than    ten    days 

before  trial;  effect 414 

service  of  a  copy 413 

several  claims 410 

several  defendants 409 

severing  action 409 

signature 412 

unliquidated  damages 416 

Order 

accepting  favor  bound  by 
condition 338 

additional  affidavit;  recital; 
fornl 378 
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alternative 

amending  at  another  special 

term 

amending  and  entering;  nunc 

fro  tunc 

amending  or  resettling  ofder; 

form 

appealing  and  moving  to  va- 
cate   

attorney's  compensation; 
docketing;  judgment  there- 
on     

caption;    effect    on    judge's 

order  and  vice  versa 

change  of  venue  of  motion; 

recital;  form 

collateral  attack 

compliance  with  conditions; 

recital;  form 

consent;  amending  nunc  pro 
tunc     

incorrect  statement  as  be- 
ing on;  remedy 

form 

copy  to  be  exact 

serving    

costs;  recitals  as  to;  form.  .  . 
coimty  judge's  order  in  ac- 
tion in  another  court.  .... 

court;  caption;  form 

default    

appeal 

moving  party;  form 

opening 

•    recital;   form 

relief  granted 

definition  of 

denying  motion  on  condition; 

form 

denying  motion;  form 

deposition  of  witness  on  mo- 
tion;  form 

difference    between    judge's 

and  court  order 

dismissing    motion    without 

prejudice;  form 

documents  theretofore  filed; 

recital;   form 

duplicate  or  new  order 

entering 

as  to  term  when  submitted 

county  other  than  that  in 
which  made 

ex  parte;  filing  papers .... 

failure  to  enter;  new  mo- 
tion  

failure   of    clerk   to    tran- 
scribe  

nunc  pro  tunc :  .  .  . 


Page 
317 

336 

335 

367 

337 


336 

328 

379 
340 

379 

336 

333 
375 
339 
250 
385 

340 
368 
266 
329 
378 
329 
377 
329 
326 

380 
380 

355 

327 

378 

382 
333 
333 
335 

334 
335 

334 

334 
335 


Order — Cont.  Page 

premature  notice 339 

time  to  appeal;  form 2151  . 

wrong   district;    how   cor- 
rected      334 

ex  parte;  by  whom  made ....      306 

filing 288 

form 372 

vacating 337 

failure    to    disclose    all 

facts 337 

motion  on  informal  no- 
tice does  not  preclude 
subsequent  motion  on 
notice.  Grant  v.  Greene 
Cons.  Copper  Co.,  118 
App.  Div.  853. 

filing   papers 335 

foreign  court;  enforcing.  . .  .     338 
guardian  ad  litem;  infant;  de- 
fendant; form 54 

injunction;  assignee  disposing 
of  proceeds  of  sale  claim- 
ed by  another;  form.  .  .  .     999 
bill  of  sale;  declaring  title 
collateral  security;  form     998 

blasting;  form 984 

building;  erection  of;  form     991 
contract  creating  exclusive 

agency;  form 984 

conspiracy    to    injure    an- 
other's business;  form. .     993 
construction    of    building; 

interference   with;   form     992 
corporation;   exercising  of 

corporate  rights;  form  1000 

reorganizing;  form 994 

depending    on    extrinsic 

facts;  form 996 

disposal  of  property;  form     999 
dissolution    agreement; 

form 990 

exclusive   right    to    sell   a 

book;    form 984 

interference  with  another's 
business  under  claim  of 

partnership;  form 992 

legal  proceedings  in  action 
to  dissolve  corporation; 

form 998 

mortgage  foreclosure;  form     995 
nuisance;  railroad  switch; 

form 1007 

nuisance;     railroad     turn- 
table;   form 1007 

police;  form 984 

private     road;       use      of; 

form 1007 

prosecution  of  action;  form 

996,  997 


Order — Cont.  rage 

prosecuting  action  at  law; 

form 1004 

recitals   of   acts   enjoined; 

form 983 

removal    of    fruit    stand; 

form 997 

restraint   of   trade;    form 

986,987,  1006 
secret  processes;  disclosure 

of;  form 985 

setting  aside  transfer;  form     998 
signs;     removal     of     from 

New  York  subway;  form     991 
State    officer;     restraining 
from    performing    duty 
imposed  by  statute;  form  1000 
stock;   forfeiture  for  non- 
payment of  assessments; 

form 1004 

stockholder;     voting     on 

stock;  form 995 

student;  expulsion  of;  form     994 

trade-mark;  form 1004 

trade-mark  or  unfair  trade; 

form 988,  989 

unfair  trade;  form 1004 

unincorporated        associa- 
tion;   suspension    from; 

form 994 

water  supply;  disconnect- 
ing pipes;  form 997 

interlineations   and   erasures 
in  moving  papers;  recital; 

form 381 

irregular;  acting  under 338 

irregular  and  void 340 

judge's;  caption;  form 370 

judges  and  court;  distinction 

between 308 

judge's;  made  on  notice;  form     373 
leave   to   prosecute   as   poor 

person;  form 41 

leave  to  sue;  annulling  corpo- 
ration; form 36 

corporation;  form 39 

judgment;   form 26 

receiver;  form 32 

made  in  open  court  without 

notice;    form. 374 

modifying;  power  of -court.  .     337 
moving  papers;  recital;  form     382 

notice  of  entry;  form 386 

notice  of  settlement;  form.  .     386 
waiver  of;  form 386 
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openmg 


337 


oral  decision;  effect. 327 

oral  stipulations;  reciting.  .  .  332 
pa3anent  of  money;  docket- 
ing as  judgment 336 


Order — Cont.  Page 
entering  judgment  on. . . .     336 
poor  person;  leave  to  de- 
fend as;  form 43 

preliminary  objection;  over- 
ruling; recital;  form 377 

public  officer;  leave  to  sue  on 

bond;    form 44 

railroad;     injunction;      con- 
struction of;  form 991 

receiver;  leave  to  sue;  form       31 
reciting  papers;  appeal  from 

refusal 331 

recital    of    voluminous    and 

superfluous  papers 331 

rehearing  and  renewal  of  mo- 
tion    318-321 

res  adjudicata 338 

resettled;  injunction;  form. .  1002 
resettlement;  appeal;  should 
be  from  resettled  order. 
Dewsnap  v.  Matthews,  119 
App.  Div.  167. 
resettlement  on  consent;  ef- 
fect      333 

resettlement;  costs 331 

effect 333 

recital;   form 387 

showing  moving  parties. 
Dewsnap  v.  Matthews, 
118  App.  Div.  789. 

retroactive 336 

review  by  appeal  or  motion     316 
scandalous   and    impertinent 
matter;  expunging;  recital; 

form 383 

service;  sheriff's  certificate.  .     339 

how  service  made 339 

judge's  order;  exhibition  of 

signature 339 

when   resettled 339 

who  may  serve 338 

settling 332 

several  actions;  one  order. .  .     330 
signature  by  clerk  and  not 

by   judge 327 

special  appearance;  objection 

to  jurisdiction 376 

stay;  denying  motion;  form.  .480 
stipulation;      recital      when 

made  in  open  court;  form  375 
suppressing  affidavit;  form. .  383 
Supreme     Court     judge     in 

county  court  action 343 

title  when  made  by  judge  of 

another  court 343 

transferring    motion    to    an- 
other judge;  form 364 

vacating;  motion  of  successful 
party 338 
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vacating  stay;  recital;  form  380 

void;  vacating 337 

waiver  of  favor  granted ;  form  381 
waiver  of  objection  to  juris- 
diction; form 376 

waiver;  recital 332 

written 327 

entry  in  clerk's  minutes. . .  372 

Order  to  Show  Cause .... 


..  304 

altering 321 

amendment;  nunc  pro  tunc.  .  208 

application;  statement  as  to  309 

by  whom  made 306 

First  Judicial  District 307 

forms 359,  361 

further  papers;  recital  as  to; 

form 362 

injunction;    contempt;    form 

1019, 1020 

receivers;  appointment;  form  1100 
returnable  in  more  than  eight 

days 306 

rule  37 30S 

special  proceeding;  beginning  305 
substitution  of,  after  notice 

of  motion 305 

vacating 316 

when  allowed 305 

when  issued  by  court 308 

P. 

Park  Commissioner 

mandamus;  compelling  issue 
of  permit  to  lay  railroad 

tracks;  petition;  form. . . .  1382 


Parties 586 

action   against   receiver;    in- 
tervention    1191 

address   of 688 

aldermen;  mandamus;  nam- 
ing aldermen  individually  1364 

amendment 626 

list  of  forms 626 

affidavit;  as  to  true  name 
of    defendant    sued    by 

misnomer;  form 629 

changing  one  letter  in  sur- 
name       627 

default;  name  of  defendant 
in    summons;    ex    parte 

order 627 

defendants  sued  individu- 
ally      628 

defendant   sued   in   repre- 
sentative capacity 627 

limitations;  statute  of . . .  .     628 
mistake  must  be  shown. .     626 


at  page  S73. 

Parties — Cont.  Page 

order  granting  motion  to 
amend   summons;   form     630 

power  of  court 626,  627 

substitution  of  corporation 

for  individual 627 

summons;  affidavit  on  mo- 
tion to  correct;  form.  . .     628 
annulment  of  marriage;   in- 
fant; husband  or  wife. . . .     587 
"as"  following  title;  effect  of    586 
attorneys      holding     money 

against  adverse  claims ....  588 
attorney's  lien;  original  client 
should  be  party  to  action 
to  enforce  lien.  Oishei  v. 
Penn.  R.  Co.,  117  App. 
Div.  110;  102  Supp.  368. 
bringing  in;   condition  must 

be  observed 620 

joint  tort  feasor 621 

new  when  necessary 586 

order;  form 621 

when   ordered 620 

certiorari    to    review;    inter- 
vention    1445 

orporation;    refusal    to    ex- 
hibit stock  book 601 

relator;  action  to  dissolve     609 
defect    of;    parties    defend- 
ant       631 

waiver 632 

when  disregarded 631 

when  raised  at  trial 632 

defendant 598 

accounting 606 

assignee;  action  by 607 

attorneys;  lien;  foreclosure     603 

beneficiary  of  trust 602 

bringing  in  third  party  in 
action  for  conversion .  • ..     607 

chattel   mortgage 603 

city  as  necessary  party.  . .     599 

contract  under  seal : 699 

corporation;  accounting  by 

directors 600 

balance   of   subscription 

to  stock 601 

conversion   of   directors     600 

dissolution 601 

negligence;   against  two 

railroads 602 

penalty    for    refusal    to 

exhibit  stock  book. . .     601 
personal  liability  of  di- 
rectors       601 

prevent  unlawful  acts  by 

trustees 601 

reorganization 601 

replevin    action    to    re- 


Tpl.  II 

Parties— Cont. 

cover     stock     certifi- 
cates  

sequestration 

specific  performance  ; 
agreement  to  surren- 
der stock 

sued  for  accounting. . . . 

wrongful    alienation     of 

property 

defective     designation     in 
judgment 

election  law 

equitable  lien 

foreclosure  of  mortgage.  . 

fraud  in  purchase  of  per- 
sonal   property 

fraudulent        conveyance; 

subsequent  grantee. . 

trustee  in  ban&uptcy.  . 

husband  and  wife;  children 
beneficiaries  of  trust. . . 

Indian  tribe 

individual    or    representa- 
tive capacity 

insurance   litigation 

interested   in   property   in 
suit;  right  to  appear.  .  . 

joint-stock  association  dis- 
solved   

judgment    creditor    of    a 
bankrupt 

leases  

mechanic's  lien 

partition 

partnership  action 

right  of  way  over  leased 
land 

striking  out  on  motion.  . . . 

surety;  action  against.  . . . 

tax  deeds;  void;  State  as 
necessary   party 

undisclosed  principals .... 

who  may  be 

will;  action  to  construe. . . 

definition 

equitable   actions 

injunction;  taxpayer's  action 
intervention;  hst  of  forms.  . 

accounting  in  action 

action    for    money    judg- 
ment only 

affidavit  in  support  of  mo- 
tion;  form 

attorney;  right  to  select.  . 

corporation;     stockholder; 

contingently  liable . . . 

stockholder's  motion.  .  . 

defined 

ejectment 
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600 
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605 
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602 

607 
604 
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607 
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607 
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607 
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916 
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612 

616 
580 

613 
612 
611 
614 


2245 
Page 


Parties,— Cont. 

foreclosure    of    mortgage; 

creditor  of  defendant     614 
person      interested      in 

mortgage 614 

legal  and  equitable  suits. .     611 

legatees 614 

municipal       corporations; 

bondholder's  action. .     613 

negligence 613 

taxpayers;  teachep^  sal- 
ary       613 

order  bringing  in  person; 

form 615 

petition;  form 618 

when  court  must  grant. . .     611 
will;  action  to  construe. . .     614 
joint  defendants;  limitations; 

when  action  commenced      84 
not  served  with  summons 

may  appear 162 

insurance;  mortgagee 588 

mandamus;  against  city;  ap- 
peal by  municipal  council  1363 
mechanic's    lien;    action    to 

foreclose 1554 

codefendants;      determin- 
ing rights  between 1555 

principal    contractor..   587,588 
misjoinder  or  defect  of  par- 
ties plaintiff 630 

misjoinder  of  parties  defend- 
ant   

New  York  City  as  defendant 

in  interpleader  action. . . . 

nonjoinder;  Municipal  Court 

of  N.  Y 

requisites  of^  as  defense. . 
objection  to   and  waiver  of 

objections 630 

others;  when  necessary 587 

partners;  action  against  mar- 
shal for  conversion 588 

plaintiff;  administrator's  as- 
signee      596 

assignee   of   administrator     596 
assignee  of  foreign  execu- 
tors      590. 

bond    under    seal;    action 

on 589 

596 


631 

1639 

632 
631 


cashier  as  assignee  of  bank 
consideration  in  transfer  of 

note;  immaterial 589 

contract  with  three  parties; 

action  by  one 597 

corporations 589 

enforcing    personal    lia- 
bility of  directors.  . . .     591 

deceit  or  fraud 593 

destruction  of  bridge 594 
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.590 
591 
694 

595 

595 


595 
598 
593 

590 
591 


590 
595 
595 
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Parties — Cont. 

elevated  railroad  actions 
for  impairment  of  ease- 
ment  

foreign  executors 

heirs  at  law 

Indian  tribe 

insurance  policies;  "as  in- 
terest may  appear".  . .  . 
insurance  premiums;  broP:- 

ers  and  agents 

insurance;  railroad  com- 
panies   paying   loss    for 

damage  by  fire 

interest  of  party  terminated 

leases  

legal  capacity;  how  raised; 

demurrer 

legatees 

legatees  and  other  benefi- 
ciaries  

Lloyds  insurance  contracts 

mandamus 

married  woman  need  not 
show  separate  estate.  . .     589 

mechanic's  lien 594 

municipality 594 

negligence  action 593 

next  of  kin 591 

nuisance;  soft  coal 594 

nun 589 

promissory  note;   indorser 

of  payee 597 

real  party  in  interest 589 

test  as  to 589 

remainder-men 591 

taxpayer;  New  York  City    595 
telephone     company     de- 
fendant;  terms  of  sup- 
plying service 595 

third     person's     contract 
with    one    plaintiff    for 

benefit  of  another 597 

trustee  in  bankruptcy.  .  .  .     597 
trustee  of  express  trust. .  .     596 
trustees  who  are  only  de- 
positaries      597 

two  or  more  jointly  inter- 
ested in  same  cause  of 

action 596 

undertaking  on  arrest.  .  .  .     597 

who  may  be  joined 589 

relators   608 

corporation;  action  to  dis- 
solve      609 

mandamus 608 

public      officers ;     action 

against 609 

unnecessary,  when 610 

submission  of  controversy.  .        73 


begins  at  page  873. 

Page   Parties — Cont. 

substitution 

list  of  forms 

appeal 

devolution  of  interest.  . . . 
executor  of  deceased  party 

fictitious  party 

indemnitors 

judgment  creditor's  action; 
bankruptcy  proceedings 

petition  for;  form 

order  of;  form 

receiver;  successor  of 

undertaking    not    affected 

by 

trustee  under  separation 
agreement 

United  States  as  defendant 
in  interpleader  action.  .  .  . 

voluntary  association;  de- 
fendant; death  of  one  mem- 
ber   


Partition 

actual  partition;  final  judg- 
ment;  form 

final  judgment;  form 

incompetents;  list  of  forms.  . 

judgment;  interlocutory;  form 
interlocutory;  order  modi- 
fying;  form 

partial  partition;  form.  .  .  . 

receiver 1065, 

reference;  report  of  sale; 
form 

Partnership 

acknowledgment  by  one  part- 
ner; form 

fraudulent  representation  as 
partner;  complaint;  injunc- 
tion;  form 

insolvent;  receiver 

limitation;  action  against  one 

parties  defendant 

receiver;  when  not  appointed 
1068, 

submission  of  controversy  by 
one  partner 

summons;  how  partners  des- 
ignated   

Patent 

assignment;  form 

Payment  into  Court 

after  suit  brought  and  less 
than  ten  days  before  trial 

Code    provisions 

continuing  suit  after  accept- 
ance of  tender 


Pap-p 
622 
622 
623 
623 
623 
624 
623 

624 
625 
624 
623 

623 

587 

1639 

633 


2116 
2114 
1815 
2119 

2118 
2122 
1071 

1951 


183 

947 

1063 

84 

605 

1069 

74 

88 

21 

427 

430 
427 

431 


430 


95 


397 


184 
432 


Payment,  etc.— Cont.  Page 

courts  in  which  payment  can 

be  made 428 

distinction  between  payment 

and  deposit  into  court ....  427 
notice  of 428,  429 

form 393,  431 

pleading 429 

statutory  authority  necessary    427 

tender  conditional 429 

tender  kept  good  by  payment  428 
title  to  money  thus  paid .... 

Penalty  or  Forfeiture 

summons;  indorsement;  form 
Perjury 

false  swearing  is  in  any  form. 

Personal  Property 

possession;  presumptive  evi- 
dence of  ownership 1218 

Petitions 

list  of  forms 432 

acknowledgment;  subpoena  to 
compel  subscribing  witness 
to  prove  execution  of  con- 
veyance; form 

affidavit;  when  it  is  verified 

ancillary  proceeding 435 

bill  in  equity 435 

certiorari  to  review 1442 

amendment 1442 

form 1452-1460 

tax  assessment;  form  1461-1468 
Code  provisions  as  to  when 

petition  is  proper 433 

definition 432 

deposition  from  foreign  State     435 
discovery;  necessity  of  peti- 
tion      434 

Federal  court  action;  form.  .     437 

filing 287 

general  form 436 

general  guardian 434 

guardian  ad  litem;  infant  de- 
fendant; form 52 

guardian    ad    litem;    infant; 

verification 50 

habeas    corpus;    application 

for ., 434 

habeas  corpus  to  testify;  ap- 
plication   for. 434 

incompetent's  proceedings  to 

sell,  etc.,  real  estate 435 

infant's  maintenance  and  al- 
lowance       435 

insolvent   debtor   discharged     434 
leave   to   prosecute   as   poor 
person;  form 40 
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Petitions — Cont.  Page 
leave  to  sue;  annulling  corpo- 
ration; form 35 

corporation;  refusal  of  at- 
torney general;  form. .  .       37 

receiver;  form 29 

mandamus;   form 1381 

corporation  directors  seek- 
ing inspection  of  books; 

form 1389 

park  commissioner  compel- 
ling issue  of  permit  to 
lay  railroad  tracks;  form  1382 
policeman  seeking  appoint- 
ment as  detective  ser- 
geant; form 1386 

name  changed 434 

orders  to  recite 435 

parties;  intervention;  form. .  618 
poor  person;  leave  to  defend 

as;  form 42 

leave  to  prosecute  or  de- 
fend as 434 

public  officer;  leave  to  sue  on 

bond;   form 44 

receiver;  leave  to  sue;  form.  .  31 
recital  of  jurisdictional  facts  436 
statutory  authorization; 

when  necessary 432 

taking  judgment  or  order 
founded   on 43iB 

Pleading 

default;  motion  to  open. . . .     271 

denying  matter  between  fo- 
lios         293 

filing;  affidavit  to  compel; 
form    291 

notice  of  intent  to  sue  munici- 
pal corporation 2 

replevin;  demand;  when  nec- 
essary    1218 

time  in  relation  to  default. .     265 

time  to  serve 159 

Police 

deputy    commissioner;    trial 

by;  certiorari  to  review. . .   1509 
injunction;   complaint;   form     941 

Poor  Person 

certificate  of  the  attorney 
annexed  to  petition  to  sue 
as;     form 41 

leave  to  defend  as;  order. ...       43 

order;  annulling  leave  to 
prosecute  or  defend  as; 
form    42 

order  granting  leave  to  prose- 
cute as;  form 41 
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Poor  Person — Cont.  Page 

petition;  leave  to  defend  as; 

form    42 

petition  for  leave  to  prosecute 

as;  form 40 

Power  of  Attorney 

acknowledgment  by  one  con- 
veying under;  form 181 

Principal  and  Agent 

undisclosed  principal;  par- 
ties defendant 607 

Prison  Superintendent 

photographs  of  prisoners  ac- 
quitted; delivery  of;  man- 
damus     1358 

Process 

equity;  Federal  courts 115 

service;  special  proceeding. .       82 
surrogate's    court;    may    be 
served  in  any  part  of  the 
State 


Proceedings  Before  Action . . 
Produce  Exchange 

mandamus;  reinstating  mem- 
ber  


98 
1 

1348 


Prohibition 

■writ  of;  list  of  forms 1513 

absolute  writ  issued  in  the 

first  instance;  form....   1532 
absolute   writ   of   prohibi- 
tion; issued  after  hear- 
ing on  alternative  writ; 

form 1531 

affidavit  to  procure  alter- 
native writ;  form 1522 

alternative  writ;  form.  .  .  .   1527 

appeal 1521. 

appellate  division  may  is- 
sue to  special  term 1515 

bias  of  judicial  officer. . . .   1516 
civil    service    commission; 

restraining  investigation  1518 
common    council    of    city 
improperly     considering 

claim 1515 

collateral   questions 1516 

costs 1521 

court  which  may  grant.  .  .   1519 
criminal  court  improperly 
entertaining  motion  for 

a  new  trial 1514 

criminal   law;    remedy   by 

appeal 1515 

unconstitutional  statute  1516 


Prohibition — Cont.  Page 

dismissing;  motion  may  be 
made  on  ground  of  in- 
sufficiency of  papers. 
People  ex  rel.  West  Shore 
Traction  Co.  v.  Bauer,  54 
Misc.  28. 
district  attorney  acting  as 

surrogate 1517 

district  attorney  and  grand 

jurors  defendants 1521 

general  principles 1513 

incorrect     practice     when 

court  has  jurisdiction. .  1516 
John  Doe  proceedings. . . .  1515 
mayor     hearing     cnarges 

against  fire  commissioner  1518 
military  board  of  exami- 
nation     1518 

ministerial    act 1517 

order   that    absolute   writ 
issue  after  hearing  an  al- 
ternative writ;  form. .  .   1529 
order  to  show  cause;   di- 
recting that  alternative 

writ  issue;  form 1526 

practice  in  procuring  writ  1518 
prejudice  of  justice  of  the 

peace 1516 

punishing  judgment  debtor 

for    contempt 1517 

remedy  by  appeal 1516 

return;     alternative    writ; 

form 1533 

failure  to  traverse 1520 

necessity 1520 

return;    failure    to    make; 

effect 459 

objection  to  legal  suffi- 
ciency of  papers  in. 

service 

street  railroad  company; 
preventing  the  laying  of 
tracks  by  another  com- 
pany. People  ex  rel. 
West  Shore  Traction  Co. 
V.  Bauer,  54  Misc.  28. 
summary  proceedings.  . 
summons;  improper  ser- 
vice; proceedings  under  1515 

surrogate's    court 1517 

trial  of  issues 1521 

unconstitutional     statute; 

proceedings   under 1514 

vacating;   motion 1520 

void  decree;  enforcing.  . .  .   1515 

void  subpoena 1517 

when  granted 1514 

witness;  imprisoned  for  re- 
fusal to  answer 1514 


459 
1519 


1516 


INDEX. 


Promissory  Note  Page 

confession  of  judgment  on. .  62 

Provisional  Remedy 

when    action    deemed    com- 
menced   82' 

Publication 

list  of  forms 438 

affidavit;  compelling  pub- 
lisher to  make 452 

foreclosvu-e    by    advertise- 
ment;  form 454 

by  whom  made 453 

form 453 

affidavit  to  secure  order  for.  438 

calendar  day 443 

citation  in  surrogate's  court  439 
Code  provisions  as  to  time  of 

publication 447-449 

conflict    between    Code    and 

other  statutes 447 

creditors'  action 443 

"daily,  Sundays  excepted".  444 
days;  computing  certain  num- 
ber of 444 

death  of  party  pending.  .  .440,  441 

expense  of 452 

filing   affidavit   of,  nunc  pro 

tunc 453 

holiday   445 

"immediately        preceding" 

sale 442 

infant;  domicile  of 441 

last  day  of 439 

last  day  to  publish  falling  on 

Sunday 441 

monthly. 447 

newspaper;  definition  of . . . .  449 

newspaper  designated ......  450 

newspaper  most  likely  to  give 

notice 450 

newspaper;   name  of;   slight 

variation 450 

newspaper  not  published  in 

county 450 

newspaper;  supplement 449 

omission  to  publish;  jurisdic- 
tional defect 440 

order;  action  brought  for  col- 
lective benefit  of  credi- 
tors   443 

amending  nunc  pro  tunc . . .  335 

summons  by;  form 153 

period   of 445 

postponement  of  sale;  addi- 
tional advertising  expense  442 

proof  of 452 

reckoning  time  to  answer . .  .  439 
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Publication — Cont.  Page 
sale  under  execution;  time  of 

publication 441 

same  day  each  week 451 

splitting    week;     computing 

time 446 

successive    days;    Saturday 

and  Monday 445 

siunmons;  affidavit  for  order; 

form 150-152 

amendment;  nunc  pro  tunc  440 

amendment  of  during.  . . .  440 
death   of   defendant   after 

publication    begun. .....  83 

legal  fees 451 

notice  of  entry  of  judgment 

after;  form 158 

notice  to  accompany;  form  155 
proof  of  service  oy;  form. .  156 
publishing  longer  than  re- 
quired    441 

service 119 

Sunday 445 

Sunday  paper;  contracts  with  450 

two   newspapers 451 

weeks 445 

certain  number  of 446 

computing  number  of,  etc.  443 

Public  Officers 

confession  of  judgment  by. . .       61 

Constitutional  oath 395 

costs  in  action  against 2005 

fees    for    making   return    to 

writ  of  certiorari  to  review  1490 
leave  to  sue  on  bond;  order;     ' 

form 44 

petition;  form 44 

mandamus;  parties;  succes- 
sor in  office 1363 

removal  or  appointment;  in- 
junction      901 

salaries  of;  fixing;  mandamus  1353 
submission    of    controversy; 

authority 73 

unconstitutional  statutory 
test   oath 395 

Public  Records 

inspection;  records  and  doc- 
uments of  public  commis- 
sion; mandamus 1359 

Public  Service  Commission 

mandamus;  enforcement  of 
order  of 1374 

Public   Works 

mandamus;  compelling  by.  .   1358 
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Page 


Quo  Warranto 

attorney  general;  when  may 
sue  of  his  own  motion  to 
determine  between  lawful 
claimants  to  office.  People 
V.  McClellan,  119  App. 
Div.  416. 

forfeitm'e  of  franchise;  leave 
to  sue 


33 


Railroads 

bridge  across  tracks;  manda- 
mus   

change  of  grade;  damage 
commissioners;  certiorari 
to  review;  writ;  form 

construction  of;  injunction; 
order;  form 

fences;  compelling  building 
of;  mandamus 

grade  crossing;  mandamus.  . 

injunction;     action     by     or 

against 

construction 

tease  of;  injunction 

mandamus;  park  commis- 
sioner; compelling  issue  of 
permit  to  lay  tracks;  peti- 
tion;  form 

restoring  culvert;  mandamus 

restoring  highway;  manda- 
mus   

street;  carrying  passengers 
for  one  fare;  mandamus.  . . 

subway;  allotting  space  to 
electric  company;  manda- 
mus   

tax  assessment;  street  rail- 
"road;  certiorari  to  review; 
writ;  form 

Receivers 

list  of  forms 1057 

accounting;  allowances 1181 

appeal  from  confirmation.   1176 
commissions;     by     whom 

paid 1183 

property   on   which   al- 
lowed    1182 

when  due 1182 

confirmation  of  receivers' 

accounts  refused 1176 

counsel 1 179 

counsel  fees;  when  unau- 
thorized    1180 

expenditures 1177 

not   authorized 1177 


1345 


1481 

991 

1344 
1344 

885 
899 
900 


1382 
1360 

1344 

1361 


1345 


1484 


Receivers — Cont.  Page 
expenditures    and     allow- 
ances     1173 

necessity  for 1174 

neglect  of  duty 1183 

reference 1175 

return  of  property  undi- 
minished     1183 

surplus;  disposition  of . . . .   1183 
action     against;     after    dis- 
charge     1185 

costs 1196 

for  rents  and  profits 1184 

in  general 1189 

liability   for   unauthorized 

acts   1193 

order  to  deliver  property. .   1194 

parties;   intervention 1191 

personal  judgment 1191 

who  may  sue 1185 

action  brought  without  leave; 

remedy 1190 

action  by  or  against 1184 

affidavit;  action  by  father  to 
annul  transfer  of  proper- 
erty  to  children;  form. .  1108 
action  to  compel  transfer 
of  interest  in  corpora- 
tion;  form 1111 

equity  of  rederiiption;  form  1105 
mortgage  foreclosure  after 

judgment 1117 

used  on  motion  for  appoint- 
ment; mortgage  foreclo- 
sure; form 1112 

appeal  from;  order 1132 

appointment;  action  to  pro- 
cure; appointment  of  an- 
cillary     1184 

degree  of  proof  necessary. .   1081 

discretion  of  court 1080 

motion;  where  made 1082 

pending  appeal 1074 

property  in  possession  of 

administrator 1076 

reference  to  determine  ne- 
cessity of  order  to  make 

appointment 1081 

appointment  after  judgment 

1073,  1076 
appointment      before      final 

judgment 1074 

attachment  and  arrest  com- 
pared with  remedy  by. . . .   1078 

banks 1085 

priority  by;  proceedingo  by 

attorney  general 1090 

bill  of  peace;  insolvent  part- 
nership     1063 

bond   of 1078 


Receivers — Cont.  Page 
action  on  or  before  account- 
ing     1167 

acting  on  court  orders 1168 

and  action  thereon;  list  of 

forms 1166 

bond  should  usually  run  to 
the  people,  as  in  Form 
No.  677,  p.  1169;  and 
Form  No.  150,  Vol.  1, 
p.  229,  should  only  be 
used  when  specially  au- 
thorized by  statute. 
filing;  rights  relate  back  to 
time  of  appointment.  .  .   1166 

forms 1169,  1170 

irregularity 1167 

recitals  in;  sureties  bound 

by 1168 

sureties;  right  to  notice  of 

accounting  1167 

certificates   of   indebtedness; 

list  of  forms 1199 

collateral  attack;  power  to 

sue 1202 

form 1202 

issued  without  authority.  .   1202 
notice    of    application   for 

right  to  issue 1201 

order  allowing  containing 
forms;     Federal     court; 

form 1204 

order  allowing  issuance. .  .   1203 

when  authorized 1199 

when  not  authorized 1200 

clause  in  mortgage;  form.  ...   1112 

clerk 1127 

compensation;  stipulation.  .  .      484 
complaint  on  motion  for  ap- 
pointment; form 1112 

conflict  between  receivers.  .  .   1196 

contracts;  action  on 1070 

corporation;    annulment.  . .  .   1084 
attorney  general;  applica- 
tion by 1082 

notice 1083 

dissolution 1065,  1083 

fraud 1060 

misconduct  of  directors .   1085 

officer  of  court 1058 

effect  of  appointing;  ser- 
vice of  summons  on  man- 
aging agent 113 

insolvent;  meaning  of .  . .  .   1088 
jurisdiction     to     appoint, 

wholly  statutory 1058 

misconduct  of  officers.  . .  .    1076 

mortgage  foreclosure 1086 

notice  of  application 1086 

power  of  court 1085 
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sequestration  proceedings.   1081 
voluntary  dissolution  1087, 1088 
appointment  of  in  final 

order 1088 

conflict   of   jurisdiction; 
property    libelled     in 

U.S.  court 1131 

insolvency;  proof  of ... .   1089 

when  not  appointed 1070 

costs;  action  by 1189 

counsel;  change  of 1186 

creditor 1127 

death    of;    appointment    of 

successor 1077 

decedent's   estate 1098 

default 270 

delivery  of  papers;  contempt; 

note 1160 

demand  of  property  from  es- 
tate      1187 

discharge 1162 

disposal  of  property 1070 

dower 1064 

ejectment 1071 

Federal  court;  leave  to  sue. .       29 

fees  of  a  public  officer 1060 

filing  order 1()67 

foreclosure  of  mortgage  1060, 1061 

when  not  Authorized 1065 

foreclosure;  title  to  property.  1058 
foreign  corporation  .  .  .  1064,  1086 
foreign     corporation     doing 

business  in  this  State 1087 

foreign;  suits  by 1059 

fraud  and  duress;  action  to 

set  aside  contract 1062 

general  principles 1057 

insurance  corporation 1085 

petition  by  attorney  gen- 
eral;   form 1123 

dissolution;  order  to  show 

cause;  form 1124 

insurance  policies 1198 

judgment    creditor's    action 

1062,  1075,  1090 

when  not  authorized 1066 

leave  to  sue;  necessity 27 

order;  form 31,  32 

petition;  form 29,  31 

limitation  of  liability;  rents 

and  profits 1058 

matrimonial   action 1097 

alimony;     enforcing    pay- 
ment  of 1063 

money  had  and  received;  ac- 
tion for 1071 

mortgage  foreclosure 1096 

action  to  recover  rent 1186 

affidavit;    form 1121 
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degree  of  proof  required .  .  .  1096 

motion;  where  made 1096 

notice 1096 

power  to  appoint 1074 

property  in  two  counties . .  1097 

rents;  disposition 1130 

negligence;  liability  for 1197 

nomination  by  stranger;  pro- 
ceedings   1127 

nonresident 1127 

notice  of  application  for  ap- 
pointment. .  , 1077 

notice  of  application;  form.  .  1098 
mortgage  foreclosure;  form  1099 
supplementary       proceed- 
ings;  form 1104 

notice  of  intent  to  sue;  form .         9 
notice  of  motion;  nominating 

receiver;  form 1102 

report  on  facts;  form 1102 

order     appointing;      amend- 
ment    nunc     pro    tunc; 

form 1153 

amendment;  order 1129 

authority  to  operate  rail- 
road; form 1144 

dissolution;       corporation; 

form. .  1149 

dissolution  of  partnership; 

form 1141 

form 1133 

fraudulent   conveyance.  .  .  1133 
judgment     debtor's  prop- 
erty; form 1152 

mortgage  foreclosure;  form  1143 
numerous  replevin  actions 
against   same   property; 

form 1139 

sequestration   of   property 

of  corporation;  form.  .  .  .  1148 
transfer  of  stock  from  cor- 
poration;   form 1135 

order;  list  of  forms 1125 

confirming   report   of   ref- 
eree    on     appointment; 

form 1157" 

contempt  for  disobedience  1132 

contents    of 1125 

errors  and  irregularities ..  .  1129 
failure     to     direct     giving 

bond;   amendment 1129 

granting  leave  to  sue;  form  1198 
preservation  of  rights  and 

liens 1131 

prior   liens 1130 

who  may  be  appointed.  ...  1126 
order  to  show  cause;  form .  .  .  1010 
transfer  of  interest  in  cor- 
poration;  form 1100 


I  at  page  873. 
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participant  in  fraud 1127 

partition 1065,  1071 

partners 1068, 1069 

performance   of   contract   of 

principal 1188 

personal    liability 1171 

acceptance  of  draft 1173 

contract     with     principal; 
omission  to  carry  out .. .   1171 

conversion 1172 

goods  purchased 1171 

negligence 1173 

protection  of  court  order.  .   1172 

rent 1171 

stenographer's    fees    at    a 

reference 1173 

powers  and  duties  of 1186 

power   to   sue;    matrimonial 

action 1184 

sequestration    proceedings  1185 
supplementary  proceedings  1185 
preservation  of  property. . .  .   1057 
proceedings  to  obtain  order; 

list  of  forms 1072 

property  subject  to  receiver- 
ship    1059 

proposal  of  name  to  referee 

on  appointment;  form.  .  .  .   1155 
provisional  remedy  in  general  1073 
real  property;  action  to  re- 
cover rent 1186 

referee's  report;   nominating 

receiver;  form 1103 

referee's  report  on  appoint- 
ment;  form 1156 

reference;  order;  form 1154 

reference  to  appoint;  order; 

creditor's  suit;  form 1158 

■reference;  to  nominate;  order; 

form 1157 

removal 1162 

replevin;  against 1213 

separation;  action  for 1065 

statutory;  title  to  property. .   1058 

stock  held  as  collateral 1071 

suing  without  leave 1190 

summons    to    attend    before 
referee    on    appointment; 

form 1155 

supplementary     proceedings 

1062,  1091 
appointment  before  or  after 

return  of  execution 1093 

costs;  collection  of 1093 

death  of  receiver;  appoint- 
ment of  successor 1095 

form 1150 

leave  to  sue 27 

limitation 1095 
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municipal  court  judgment 

notice.' 

particular  debt 

real  property 

third  party  order 

when  not  authorized 

surety;  discharge  from  further 
liability;  affidavit;  form.. 

title;  judgment  creditor's  ac- 
tion   

■property  in  possession  of 
third  person 

title  to  property 

vacating  appointment;  affi- 
davit; by  owner  of  equity; 
form _ 

vacating  appointment;  order; 
form 

vacating  order;  appeal  from 

vacating  order  appointment; 
list  of  forms 

vacating  order;  delay 

ground  for 

motion;  papers  used  there- 
on  

notice  to  receiver 

order  to  show  cause;  form 

unauthorized  disposition  of 

'  property  

waste;  action  for 

when  authorized;  in  general 

who  may  apply  for  appoint- 
ment   

will;     action     to     determine 

validity  of 

action  to  establish 

Referee 

deposition;  examination  be- 
fore trial;  cannot  rule  on 
relevancy  of  questions. . . . 

fees;   stipulation 

oath;  action  for  dower;  form 

oath  of  office;  form 

proposal  of  name  on  appoint- 
ment of  receiver;  form .... 

receiver;  appointment  of;  or- 
der confirming  report;  form 

report  of;  appointment  of  re- 
ceiver; form 

Reference 

accounting;   interlocutory 
judgment 

affidavit;  annulment  of  mar- 
riage;   form 

compulsory;  form 

mortgage  foreclosure;  form 
opposition  to  motion;  form 


INDEX. 
begins  at  page  878> 


2253 


Page 
lOyS 
1094 
1093 
1092 
1093 
1067 

240 

1075 

1075 
1058 
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1160 
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1160 
1161 
1163 

1162 
1064 
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1079 

1077 
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1688 
484 
400 
399 

1155 

1157 
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1935 

1926 
1924 
1925 
1924 
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partition  suit;  form 1926 

surplus  moneys;  form.  .  .  .    1927 

amendment  by  referee 1934 

appeal;  settling  case  on 1935 

certificate  of  clerk  of  appear- 
ance of  parties  and  claims 
filed;  surplus  moneys;  form  1949 
certificate;   what  proved  by     246 

City  Court  of  N.  Y 1920 

Code   provisions 1914 

compulsory;  equitable  action  1916 

long  account 1916 

order;   form 1935 

compulsory  to  hear  and  de- 
termine;  when  authorized  1916 

consent  of  parties 1917 

consent;  written 1922 

contempt  proceedings 1920 

contempt;  referee  may  pun- 
ish    1935 

contents  of  chapter 1914 

costs 1932 

deposition;  motion;  report  of 

referee;  form 358 

use  on  motion 324  , 

divorce    action;    designating 

referee 1923 

dower;    admeasurement;    re- 
port of  referee;  form 2103 

equity  action 1920 

exceptions  to  ruling  of  ref- 
eree;  form 2151 

fees;  interest  on 1934 

fees  of  referee 1933,  2006 

fees;  remedy  for  nonpayment  1934 
request  by  referee  for  in- 
creased fees 1933,  n. 

how  obtained;  Code  provi- 
sions    1921 

list  of  forms 1921 

injunction;  action  on  under- 
taking; judgment  on  re- 
port     1045 

ascertaining    damages    on 

1041, 1042 
judgment  on  referee's  report; 

form 2109 

long  account;  attorney's  ac- 
tion for  services 1919 

complaint   determines.  . .  .   1918 
counterclaim;  allegations  of 
complaint  admitted. . . .   1918 

medical  services 1919 

partnership  accounting. .  .   1918 

quasi-partners 1918 

what  must  be  shown 1918 

when    involved 1917 

mandamus 1375 

motion 326 
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municipal  court  of  N.  Y. . . .  1917 
new  referee;  when  appointed  1922 
new  trial;  new  referee. . .  .  1934,  n. 
nominating   receiver;    prder; 

form 1157 

notice  of  motion  for  payment 

of  surpliis  moneys;  form. .   1951 
notice  of  motion;  form  1924, 1927 

oath  of  referee;  form 1937 

waiver;  form 1937 

order;    annulment    of    mar- 
riage;   form 1942 

physical  incapacity;  form  1942 
appointment    of    receiver; 

form 1154 

appointing  referee  pursuant 

to  stipulation;  form.  . . .   1935 
claim     against     deceased 

person;  form 1939 

clerk's  entry  in  minutes.  .   1929 

Code   provisions 1929 

default  of  defendant;  form  1952 

divorce  action;  form 1943 

entering;  nunc  pro  tunc.  . .     335 

ex  parte 1923 

foreclosure    of    mortgage; 

form 1940 

interlocutory  decree  direct- 
ing an  accounting 1929 

report  and  procedure;  list 

of  forms 1928 

separation      action;      de- 
fault; form ' 1946 

surplus  moneys;  form.  . .  .   1948 
question  of  fact  not  on  plead- 
ings    1919 

receiver;  appointment  of .  . .  .    1081 
appointment  of;  summons; 

form 1155 

order  to  appoint;  creditor's 

suit;  form 1158 

qualifications   of 1922 

removal  of  referee 1922 

report;    amount    due;    fore- 
closure    of     mortgage; 

form 1940 

annulment  of  marriage. . .   1938 
claim     against     deceased 

person;  form 1939 

confirming;  reviewing 1931 

confirming  or  setting  aside; 
independent     judgment 

by  court 1932 

contents  of 1930 

divorce  action;  form 1944 

filing 1931,  n. 

nominating  receiver;  form  1103 

notice  of  filing 1931 

sale;  partition  suit;  form.  .    1951 
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separation  action;  form.  .  .    1945 

settling  decree  upon 1932 

surplus    money 1950 

title;  form 1946 

trial  of  demurrer 1938 

trial  of  issues  of  fact 1937 

request  to  find;  form 1936 

resignation  of  referee. . . .  1922,  n. 

specific    performance 1920 

stenographer's  fees 2006 

stipulation 1933 

stipulation    that    they    be 
taxed;  form 1936 

stipulation   referring   action; 

form 1923 

referring  claim  against  es- 
tate;  form 1925 

summons  of  referee;  surplus 
moneys;  form 1948 

supplementary    proceedings; 

oath  of  referee;  form.  .  .   2142 
return  of  referee;  form. . .   2141 

surplus  moneys;  claim  of 
creditor;  form 1949 

time  for  making  report;  sur- 
rogate's court.  Matter  of 
Robinson,  53  Misc.  171. 

time  given  referee 1930 

transfer  tax 1920 

waiving  jury  trial 1922,  n. 

when  authorized  and  when 
not   authorized 1914 

when  questions  are  for  court  1G21 

Relator 

definition 


608 
1782 


Removal  of  Cause 

one  State  court  to  another; 

list  of  forms 1782 

certificate  of  county  judge; 
that  he  is  incapable  of 
acting;   form 1782 

change  place  of  trial;  aflB- 
davit;  form ,   1784 

change  place  of  trial;  order; 
form 1784 

incapacity  of  county  judge; 

affidavit;    form 1783- 

order;  form 1783 

stay    proceedings;    order; 

form 1785 

State  to  Federal  court;   list 

of  forms 1785 

amendment  of  plaintiff's 
pleading;  right  to  re- 
move thereafter 1797 

com-t;  amendment  of  re- 
moval  papers 1799 
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amount  in  controversy. .  .   1793 
several  plaintiffs  joined 

together 1794 

appearance  in  State  court; 

when    constitutes 162 

attachment  in  State  court.  1800 
attorney's  lien  in  State 
coxirt  not  affected  by. 
Oishei  v.  Penn.  R.  Co., 
117  App.  Div.  110;  102 
Supp.  368. 

bond 1800 

certiorari;  writ  of  on  behalf 

of  revenue  officer 1809 

"citizenship"  not  "resi- 
dence" determines  rfght 

to    removal 1800 

clerk's  certificate  to  trans- 
fer of  records;  form.  . . .   1806 
condemnation  proceeding.   1796 
diversity  of  citizenship  as 

ground  of  removal 1789 

diversity  of  citizenship; 
residence  of  applicant; 
power  of  State  court  to 
vacate  its  own  order  of 
removal.  National  Bank 
of  Battle  Creek  v.  How- 
ard, 54  Misc.  81. 
Federal   court   rule   as   to 

jurisdictional  defects. . .     162 
Federal  question  as  ground 

of  removal 1791 

general  principles  of  Fed- 
eral jurisdiction  in  re- 
moval cases 1786 

interpleader  action 1654 

local   prejudice 1793 

notice 1799 

order;  certiorari  on  behalf 

of  revenue  officer;  form.   1808 
order  made  by  State  court; 

form 1805 

petition;  bond;  form  1812, 1813 
certiorari    on    behalf   of 

revenue  ofiicer;  form.   1806 
citizen     against     alien; 

form 1804 

diversity  of  citizenship; 

form 1803 

Federal      question     in- 
volved; form 1805 

local  prejudice;  form.  . .   1810 
local  prejudice;  writ  of 

certiorari;  form 1811 : 

separable    controversy; 

form 1804 

verification 1799 

practice 1798 
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Removal  of  Cause — Cont.  Page 
refusal  of   State  court  to 
recognize    order    of    re- 
moval; remedy 1802 

separable  controversy. . . .  1794 
summons    served    on   for-   ■ 

eign  corporation 1801 

tort  action 1795 

waiver  of  irregularities. . . .  1799 
when  application  made.  .  1796 
who  may  make  application  1797 

Renewal  of  Motion 

order;  recital  of  compliance 
with  conditions;  form. . . .     379 

Replevin 

list  of  forms 

abandonment  of  claim  to 
chattels  not  replevied;  no- 
tice; form 

action  ex  delicto 

administrator;  action 
against 

affidavit;   agent  or  attorney 

executing;   form 

amendments 

defendant;  agent  or  attor- 
ney executing;  form.  . . . 
defendant  requiring  return 

of  chattel;  form 

description  of  property.  . . 

form 

ownership;  allegations  of. . 

requisites 

tax;  property  held  for. . . . 
wrongful    detention;    alle- 
gations of 

assignee     for     creditors     of 
fraudulent   vendee 

bill  of  lading;  holder  of;  ac- 
tion by 

bona  fide  purchaser  for  value 

bona  fide  purchaser  from 
fraudulent   vendee 

bona  fide  purchaser  from 
fraudulent   vendee 

bond  held  as  collateral  se- 
curity  

bond;  insolvency  of  surety. . 

change  of  form  of  property. . 

check 

collateral  security 

commencement  of  action  by . 

conditional  sale;  chattels  held 
under 

conditional  seller;  action  by. 

consigned  goods 

constructive  possession;  defi- 
nition of 
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1217 

1229 
1221 

1232 

1231 
1221 
1227 
1221 
1220 
1221 

1221 

1213 

1211 
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1213 

1214 

1211 
216 
1223 
1216 
1211 
1210 

1220 
1211 
1212 

1213 
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offer  of  judgment 

plaintiff  must  prove  title  in 

himself 

pleading;  demand;  when  nec- 
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constructive  possession  of 
land;  taking  chattels 
therefrom 1211 

conversion;  distinction  be- 
tween    1209 

costs 2005 

delivery  of  property  to  plain- 
tiff     1225 

demand;  proof  of;  when  nec- 
essary     1219 

when  necessary 6,  1218 

defendant's  demand  for  re- 
turn; notice;  form 1240 

description  of  goods  in  affi- 
davit     1215 

disposition  of  property  be- 
fore action  commenced. . .   1217 

equitable  right  to  possession 
of  property 1216 

escrow;  stock  held  in 1220 

evidence  in  criminal  case; 
personal  property  consti- 
tuting    1216 

execution  in;  form 2031 

fixtures  wrongfully  removed 
from  land 1215 

fraudulent  disposition  of 
property  before  commence- 
ment of  action 1216 

fraudulent   vendee 1214 

actual     fraud     must     be 

shown   1215 

burden  of  proof 1214 

false  representations  as  to 

financial    ability 1215 

property  taken  on  execu- 
tion or  attachment  from  1214 

from  whom  property  taken.  .   1217 

judgment;  contents  of 1225 

judgment  creditor  who  di- 
rects sheriff  to  levy  under 
execution 1212 

law  of  domicile  of  the  owner 
of  property  governs 1213 

lease 1216 

levy  upon  chattels  sufficient 
to  maintain 1211 

levying  upon  interest  of 
third   person 1211 

lien  on  property  by  defendant  1213 

limitations;  attempt  to  be- 
gin action 85 

mortgage;  selling  against 
title  of  third  person 1212 

mortgagor  with  right  of  pos- 
session     1212 

nature  of  remedy 1208 

notice  to  sheriff  to  make  re- 
turn; form 1239 


possession  of  bond  as  col- 
lateral security 

possession  of  chattel  by  de- 
fendant; when  action 
maintainable  if  defendant 
is  not  in  possession 

possession  of  chattel  by  de- 
fendant necessary 

possession  by  defendant;  dis- 
posal of  property  before 
commencement  of  action .  . 

possession  of  property  by  de- 
fendant or  agent  necessary 

possession;  right  of;  when 
necessary 

possession  of  vendee  under 
conditional  bill  of  sale.  . . . 

possession;  when  possession 
must  be  shown 

prior  lien;  property  held  by 
sheriff  on  another  writ 

promissory  note 

provisional  remedy;  juris- 
diction  

purchasers  at  judicial  sale.  .  . 

purchasers  of  goods  under 
chattel  mortgage  foreclo- 
sure   

rebonded  property  not  sub- 
ject  to 

receiver;  after  appointment 
of 

requisition;  vacating 

property  claimed  under 

U.  S.  revenue  laws.  .  . 

when  motion  made 

rescission  of  sale  for  fraud .  .  . 

salvage;  lien  for 

sheriff  in  possession;  requisi- 
tion to  coroner 

sheriff's  notice  requiring  in- 
demnity;   form 

sheriff's  return;  form 

sheriff's  return  of  redelivery; 
form :  . 

sheriff's  return;  where  no 
chattels  found;  form, 
where  third  party 
claims  chattel  and  in- 
demnity is  given  or 
refused;    form 

specific   money 

stay  of  proceedings;  substitu- 
tion of  defendant 
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1210 

1218 

1211 

1218 
1217 

1216 

1217 

1211 

1211 

1218 

1215 
1216 

1209 
1220 

1212 

1215 

1213 
1224 

1224 
1224 
1213 
1212 

1218 

1234 
1236 

1238 

1239 
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substitution  of  defendants 
summons;     when    must    be 

served  

taking  property  from  person 

not  named 

taxes;  property  held  for 

third  party  claim;  affidavit; 

form 

affidavit;  by  agent  or  at- 
torney; form 

how  made 

undertaking;     indemnify- 
ing sheriff;  form 

title  of  property;  when  plain- 
tiff may  show  title  in  third 

person 

undertaking;    additional    se- 
curity  

amendment 

defendant's;  form 

discontinuance;  liability  of 

surety 

proof  of;  title  in  plaintiff 
equitable  title  established 

by   plaintiff 

exception  to  sureties;  form 
executed  by;  liability;  de- 
fendant   

insolvency  of  surety 

justification 

liability  of  surety 

liability  thereunder 

objections  to;  when  must 

be  taken 

plaintiff's;  form 

value;  how  fixed 

who  may  maintain 


INDEX. 
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Page 
475 

1210 

1217 
1215 

1234 

1235 
1224 

1235 


1210 

1226 
1226 
1233 

1226 
1227 

1227 
1231 

1226 

1226 

218 

221 

1225 

1226 
1230 
1223 
1210 


Res  Adjudicata 

corpus;    when 


doc- 


trine applicable  to 1270 

order  as 338 

Restitution 

contempt,  failure  to  make. .   1863 
order  setting  aside  judgment 
and  directing;  form 2132 

Restraint  of  Trade 

agreement  not  to  engage  in 
certain  business;  injunc- 
tion; affidavit;  form 935 

exclusive  agency  contract; 
injunction;  order;  form. . .     984 

exclusive  right  to  sell  book; 
injunction;   order;   form. .     984 

injunction 896 

order;  form 986,  987,  1006 


Return 

list  of  forms 

attachment;  when  not  proper 
'   certiorari  to  inquire;  form.  . 

certiorari   to  review;   list  of 

forms 

form 

common-law  rule  as  to  in- 
serting officer's  name 

constable;  indorsement  by.  . 

criminal  contempt;  under- 
takings to  be  filed 

definition  of 

deputy  sheriff;  act  of;  con- 
clusive against  sheriff. . . . 

fees  for  making 

further  return 

habeas    corpus    to    inquire; 

form 

jurisdictional  facts  should 
be  set  forth . 

lunacy  proceedings;  where 
filed 

mandamus 

alternative  writ;  form.  .  .  . 

notice  of  filing;  form 

proceedings   on 

officer;  duty  of 

prohibition;  failure  to  make 
objection  to  legal  suffi- 
ciency of  papers  in ...  . 
writ  of 

service  of  process;  form.  .  .  . 

signature  of  defendant 

signature;  omission;  amend- 
ment   


venue 

verification 
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.  455 

459 

464 

1491 
461 

456 
458 

457 
455 

468 
457 
456 

462 

457 

459 
1369 
1401 
1402 
1370 
455 
459 

459 

1520 

460 

456 

456 
456 
456 


Rules  of  Court 
force  and  effect  of . 


309 


S. 


Sale 

execution;  time  of  publica- 
tion      441 

rescission;  fraud;  replevin; 
when  rnaintainable  and 
against  whom 1213 

Saturday 

summons;  service  of,  after- 
noon      107 

Schools 

eligible  list;  placing  names 
on;   mandamus 1342 

examination  on  holiday;  in- 
junction      903 
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mandamus;  teachers  seeking 
to  be  placed  on  list  tor  ap- 
pointment; form 1376 

reinstatement  of  teacher; 
mandamus;  another  rem- 
edy by  appeal  to  superin- 
tendent of  public  instruc- 
tion    1374 

teachers  seeking  to  be  placed 
on  list  for  appointment; 
mandamus;  order  revers- 
ing order  denying  per- 
emptory writ;  form 1408 

Seal 
undertaking  and  bond 213 

Secret  Order 

reinstatement;  mandamus; 
order  denying  motion  to 
pimish  for  contempt;  form  1425 

Secretary  of  State 
filing  certificate  of  corpora^- 
tion;  certiorari  to  review. .   1439 

Service 

proof  of;  subpcBna;  witness  to 

prove  conveyance;  form. .     186 
subpoena;  affidavit;  form. . .     510 
smnmons;  admission  of;  writ- 
ten; form 146 

affidavit;   deposit   in  post 

office;   form 157 

form 130 

order     of     publication; 

form 150-152 

order    that    service    be 
made  on  person  other 
than  defendant;  form     136 
resident  cannot  be  found; 

form 147 

form 128 

without  the  State;  form     167 
certificate;       defendant 

evades   service;    form     147 

form 128 

incompetent;  form 126 

infant    under    fourteen 

years  of  age;  form. . .     126 
person   designated    can- 
not be  found;  form.  .     129 
several  defendants;  form     130 

sheriff;   form 125 

committee  of  an  incompe- 
tent, with  adverse  in- 
terests      110 

corporation;  affidavit;  form     132 
deputy  attorney  general. .     108 
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Service — Cont.  Page 

designation  of  person  upon 
whom  it  may  be  served; 

form ■.      139 

domestic  corporations. . .  .     110 

Federal   court 104 

foreign  corporations Ill 

designation  by;  form. . .     141 
person  designated   by; 

affidavit;  form 133 

certificate  of 128 

where  no  person  desig- 
nated; affidavit;  form     133 

Fourth  of  July 107 

husband   for   himself   and 

wife 110 

incompetents 109 

infant  over  fourteen 109 

infant  under  fourteen. ...     108 

affidavit;    form 131 

insurance  commissioner . . .     108 
joint   defendants;    attach- 
ment      122 

lunatic,     etc.;     affidavit; 

form 132 

lunatic;    order    dispensing 

with  service;  form 137 

managing  agent  of  corpo- 
ration      112 

marshal's  return 124 

municipal  corporations.  . .      110 
notice    to    accompany    as 

published;   form 155 

order  for,  by  publication; 

form ., 153 

order  where  resident  can- 
not be  found;  form 148 

person  designated  by  resi- 
dent during  his  absence; 

certificate;  form 127 

personal;  how  made 107 

person  not  declared  judi- 
cially incompetent 109 

person     served     has     ad- 
verse   interests;    order; 

form 136 

plaintiff 103 

proof  of 123 

affidavit  of  third  party.     124 
proof  of  substituted;  form     149 

publication 119 

nonresidence     and     in- 
ability to  serve  both 

necessary 121 

papers  on  which  founded     121 

proof  of;  form 156 

relative  of  insane  person. .     110 
revocation   of   designation 
of  person  upon  whom  it 
may  be  served;  form. . .     140 


INDEX. 
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Service — Cont.  Page 

rules  in  State  and  Federal 

courts  compared 115 

substituted 116 

default 266 

Federal  courts 122 

inability  to  secure  per- 
sonal service 116 

judgment  thereon 119 

statute;  constitutional. .  117 
when  order  not  made.  . .  .118 

when  order  made 117 

under  sheriff  in  action  for 

escape;  affidavit;  form.  .  135 

who  may  serve 103 

wrong  party;  remedy 124 

Service  of  Papers 1770 

list  of  forms 1770 

admission;  unqualified  as  to 

service  merely;  effect 189 

affidavit  of,  by  mail;  form.  .   1773 
affidavit  of  personal  service; 

form 1772 

affidavit  of  service  on  attor- 
ney during  his  absence  from 

office;   form 1773 

affidavit  of  service  on  county 
clerk,  for  nonresident  party; 

form 1774 

affidavit  of  service  on  party 
at  his  residence;  form. . . .   1774 

age  of  person  serving 1770 

attorney;  service  on .. .   1770,1771 

corporation;  service  on 1772 

injunction;      affidavits      of; 

form 1017,  1018 

municipal  corporation.  . . .   1009 
order;  copies  of  affidavits.   1010 

managing  agent 1009 

parties   bound  although 

not  served 1010 

mailing 1771 

contempt;  proceedings 

founded  thereon 1867 

insufficient     postage;     de- 
fault opening.     Kuh  v. 
Goldman,  119  App.  Div. 
148. 
municipal  corporation;  presi- 
dent of  council  and  alder- 
men;     mandamus;      con- 
tempt   1867,  n. 

notice  of  intent  to  sue  mu- 
nicipal corporation;  by  mail 

insufficient 2 

notice  of  motion  by  mail.  . . .     301 
order  appointing  receiver. . .   1127 

order;  resettled •  ■     339 

waiver;  irregularity  of  service  1772 


Set-ofi 

assignee  of  cause  of  action. . 
attorney's  lien;  as  affecting. . 
conflict  between  attorney's 
lien  and  equity  of  parties 
motion 

Sequestration 

parties  defendant 
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Page 

417 

568 

I 

2023 
2023 


Severing    and    Consolidating 

Actions 

list  of  forms 

affidavit;  death  of  party;  dif- 
ferent parties  succeed  to 
rents;    form 

conso lidating;  affidavit; 

form 

notice;    form 

order;  form 

order  severing  action;  death 
of  party;  different  persons 
succeed  to  rents  and  profits; 
form 

order  dividing  actions;  death 
of  party 

order  dividing  action  for  real 
property;  form 

order  of  severance;  form.  . .  . 

order  of  severance  into  two 
or  more  actions;  form.  .  .  . 

Sheriff 
deputy;    act    conclusive    as 


601 


1776 


1776 

1779 
1780 
1779 


1777 

1777 

1778 
1780 

1780 


execution;    obtaining   exten- 
sion to  make  return 

return;  lien  on  vessels;  pro- 
ceedings to  enforce 

mandate;  order  requiring; 

form 

marine  causes 

notifying   jurors 

State  writ  after  expiration 

of  term 

service  of  process;  form. . 
warrant   for   collection   of 

fine 

summons,  where  may  serve 

Special  Proceeding 

costs  in 2004 

injunction;  preliminary 905 

service  of  process 82 

when  deemed  commenced.  .  81 


Specific  Performance 

reference  in  action  for. . .  . 
submission  of  controversy. 


458 

458 

460 

1892 
460 
459 

457 
460 

459 
103 


1920 
75 
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State 
necessary  party  defendant  in 

replevin 

party  defendant;   tax  deed; 

void 

State  Comptroller 

audit;  certiorari  to  review. . . 

State  Writ 

allowance;   form 

return;  when  made 

See  Mandamus;  Habeas 
Corpus;  Certiorari;  As- 
sessment of  Damages; 
Prohibition. 

Statute  of  Frauds 
parol  assignment  of  cause  of 


begins  at  page  873. 


Page 
599 
599 


1510 


206 
455 


action. 


Stay  of  Proceeding 

list  of  forms 

action  pending  in  another 
court 

action  to  recover  real  prop- 
erty; plaintiff's  authority. 

after  notice  of  trial 

another  action;  unauthor- 
ized   

appeal 

appeal  to  Court  of  Appeals . . 

appeal  by  Department  of 
State  

appeal;  until  determination 
of;  form 

attachment;  appeal  pending. 

certiorari 

bias  of  trial  commissioner. 

changing  venue 

commission;  order  for;  stay 
in;  form 

costs;  nonpayment  of;  dis- 
regarding is  merely  ir- 
regularity   

nonpayment  of  in  former 

action 

nonpayment  of;  former 
action  dismissed  "with- 
out prejudice." 

nonpayment;  poor  person 
nonpayment  of;   waiver.  . 

counter  action  arising  out  of 
same   transaction 

defendants;  question  arising 
between 

defendant  sued  in  different 
capacity 

definition 

deposition;  pending  return  of 


12 


465 

465 

474 
477 


467 
466 
468 

466 

480 

475 
467 
474 
475 

479 


469 
468 


470 
470 
468 

472 

472 

471 
465 

467 


Stay  of  Proceeding — Cont.  Page 
different  defendants  in  two 

actions 471 

execution    of    money    judg- 
ment    467 

foreclosure;  improper  induce- 
ment to  foreclose 476 

injunction  order  containing; 

form 478 

inspection;    order    for;    may 

contain   466 

interlocutory  judgment 473 

intervention;  appeal  from  or- 
der denying 474 

irregular;  effect 332 

jurisdiction  to  grant 467 

mandamus  1376 

New  York  City;  appeal  by 
fire     commissioner..   1866,  n. 
matrimonial   action;   motion 

for  amendment 475 

motion;       nonpayment       of 

costs 321 

preliminary  objection. . . .  321 

municipal   court 477 

nonpayment  of  costs.   2013,2014 

irregularity 322 

waiver 323 

notice  of 467 

order    denying    motion    for; 

form 480 

order  for;  scope  of 468 

partition 474 

pending    appeal    in    another 

action 471 

perpetual  stay  of  execution . .  466 

power  of  court  to  grant 466 

reasons  for  granting 465 

reference;    former    adjudica- 
tion by  referee 472 

replevin;  substitution  of  de- 
fendants     475 

right  of 473 

security  for;  limitation 476 

similar  cases 471 

summary  proceeding 477 

surrogate's  court;  decree;  ap- 
peal    476 

trial;  after  notice  of 332 

Rule   37    applies   only   to 

trial  terms 332 

verdict;  setting  aside  as  ex- 
cessive    476 

vexatious  action 466 

Stenographers 

reference  fees  on;  stipulation .  1933 

Stipulation 

list  of  forms 481 
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Stipulation — Cont. 

agreed    statement    of    facts; 

form 

ancillary   acts 

appeal;    right     of;     affected 

by 

waiving;  form 

case  on  appeal;  form 

changing  place  of  trial 

city  attorney;  power  of    to 

bind  city 

competency   of   expert   wit- 
ness   

constitutional  rights;  affected 

by.. 

constitutionality  of  statute . . 
construction;     according    to 

its  language  only 

construed  strictly 

criminal  actions 

defense,  waiving 

definition  of 

deposition;  form 

in  negligence  case 

disregarding 

enforcing  by  action 

extending  time    to    answer; 

form 

extending    time    to    plead; 

form 

extension  of  time 

final  judgment;  meaning  of.  . 

former  decision  conclusive. . 

inj  u  n  c  t  i  o  n;  discontinuance 

without  prejudice;  form. . 

judgment  absolute 

jurisdiction  of  court 

jurisdiction;  injunction 

limitations 

limiting    controversy 

merging  two  actions 

motion;   extending  time  for 

hearing;  form 

transferring     to     another 

judge;  form 

municipal  court  of  New  York; 

order  of  reference 

oral;  reciting  in  order 

order  made   in   open  court; 

form 

parol   

reading  evidence  from  ease  on 
appeal  in  former  action.  . . 

receiver;  compensation 

referees'  fees 

referring  specific  questions. . 

form 

relief  from 

rights  which  may  be  affected 
by  generally 
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Page 

496 

487 

483 
495 
497 
483 

487 

488 

482 

482 

488 
488 
482 
.484 
481 
494 
482 
491 
487 

492 

284 
486 
488 
486 

973 
489 
482 
976 
482 
485 
485 

367 

364 

483 
332 

375 

483 

489 
484 
484 
485 
492 
489 

482 
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Stipulation — Cont. 
settlement;   need  not   be  m 

writing 484 

submission  of  controversy. . .       73 
subsequent  action;  enforcing 

same  therein 486 

trying   case    without   plead- 
ings        485 

verdict  in  judge's  absence. . .     485 
written;  when  required.   481,  487 

Stock  Exchange 

mandamus;  reinstating  mem- 
ber     1348 

Stockholders 

intervention;    action   to   ob- 
tain permit  imder  building 


law. 


613 

Submission  of  Controversy . .  60,  72 

abstract  question  of  law. ...  74 

attorney  general 73 

attorneys;  same  for  both  par- 
ties; effect 75 

costs 76 

extra   allowance 76 

default 266 

defendant  practically  demurs 

to  complaint 72 

dismissing- 75 

dower 75 

facts  must  be  admitted  with- 
out  reservation 72 

facts  which  are  considered ...  74 
formulated  questions  cannot 

be  determined 74 

infant 46,  74 

injunction;  preliminary 917 

temporary 75 

judgment;   form 78 

money  only;  form 79 

jurisdiction 72 

limitation;      relief      to      be 

granted 75 

parties 73 

partners 74 

.  printing  case 72 

public  officer;  authority 73 

statement  on;  form 76 

specific   performance 75 

stipulation  as  to  facts 73 

suspends  pending  action  for 

same  relief 76 

verification;  attorney 73 

form 78 

Subpoena 

list  of  forms 498 

affidavit  of  service 510 
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commissioner  appointed  by- 
foreign  com-t;  by  whom 
issued ; 

commission  to  inquire  as  to 
lunacy,  etc.;  witness;  form. 

compelling  witness  to  testify 
who  is  in  court  not  sub- 
poenaed   

defective 

definition  of 

deposition;  motion;  form. . . . 

expenses  incurred  in  service, 
not  taxable  disbursements 

expert  witness  fees 

fees;  expert  witness 

fees  of  witness 

foreign  court 

form 

hospital  surgeon 

issued  by  attorney 

issued  by  order  of  court 

legislative  committee 

notice  in  place  of 

party  examined  before  trial. 

penalty  for  disobeying 

proof  of  service  on  witness  to 
prove  conveyance;  form. . 

service  thereof;  by  whom 
served  

sheriff;  inquisition  to  try 
claim  of  title 

subscribing  witness  to  deed 
to  appear  and  testify;  form 

supervisors;  issued  by 

supplementary  proceeding; 
must  be  signed  by  judge  or 
referee.  Lowther  v.  Low- 
ther,  115  App.  Div.  307. 
(Decided  after  text 
printed.) 

supplementary  proceedings; 
must  be  signed  by  judge  or 
referee.  Lowther  v.  Low- 
ther,  115   App.   Div.   307. 

supplementary  proceedings; 
witness;  debtor  not  served 

time    allowed    witness    after 


Page 


1825 

502 
500 
498 
357 

501 
506 
506 
505 
499 
507 
501 
498 
508 
499 
600 
501 
502 

186 

500 

499 

185 
499 


traveling  expenses;  amount, 
who  may  issue 


Subpoena  Duces  Tecum 

attachment  proceedings .... 

books  not  chattels  can  be 
ordered  or  produced 

chattels  not  required,  pro- 
duced  

commissioners  from  another 
State;  powers  of 


500 

503 
505 
499 


505 
503 
504 
504 


Subpoena  Duces,  etc. — Cont. 

corporation;  service  of 

description  of  papers 

disclosure  of  secrets 

fees  of  witness;  amount 

form 

issued  by  court 

numerous  books 

relief  therefrom 

service  of;  on  corporation. . . 

time  of  service 

traveling  expenses;   amount. 


504 
504 
503 
505 
509 
503 
505 
505 
504 
503 
505 


Substitution 
parties 622 

Suggestions  on  the  Record 

list  of  forms 510 

death  of  party 510 


form, 
infant     attained     majority; 

form 

infant;    attainment    of    ma^ 

jority 

Summons 


612 
512 
511 


207 


amendment  after  default. . . . 

amendment;  as  to  Christian 

name;      after      default; 

form 628 

changing     individual     to 

representative  capacity.       87 
changing  name  of  plaintiff .       86 

during  publication 440 

name  of  defendant.  ......     208 

nunc  pro  tunc  after  publica- 
tion       440 

substitution  of  defendants      87 
appearance;    waiver    of    de- 
fects      160 

arrest;  when  served 83 

attachment;  death  of  defend- 
ant after  publication  begun      83 
attempt  to  commence  action; 

limitations 84 

attorney's  name  and  address      89 

by  whom  issued 81 

by  whom  served 103 

Christian  names;  initials. ...       87 
City  Court,  City  of  New  York; 

where  served 98 

City  Court   of   Troy;   where 

served 99 

City  Court  of  Yonkers;  where 

served 99 

commencement  of  action  or 

special   proceeding 81 

contents;  list  of  forms 85 

county  court;  served  in  any 
part  of  the  State 98 


86 
86 
88 
81 

101 


291 


1801 
),  96 


Summons — Cont.  Page 

county;  failure  to  name; 
amendment 

defendant;  fictitious  name. . 
partners;  how  designated. 

Federal  court;  issue  by  clerk 
jurisdiction;    diversity    of 

citizenship 

Federal  questions 101 

power   of  Congress   as   to 

service 100 

service    where    one    State 
contains    two    or    more 

districts 100 

where  served 99 

who  may  serve 104 

filing;  affidavit  to  compel; 
form 

foreign  corporation;  service 
on;  action  removed  from 
State  to  Federal  court. .  .  . 

form S 

general  appearance;  equiva- 
lent to  personal  service. . 

indorsement 297 

indorsement  of  time  within 
which  must  be  served; 
form 

indorsement  thereon;  action 
for  penalty  or  forfeiture; 
form 95 

injunction;  when  issued.  ...        83 

insane  person;  service  on 
relative 110 

joint "  defendants;  limita- 
tions; when  action  com- 
menced   

justice's  court;  where  served 

matrimonial  action;  form.  .  . 
service  without  the  State. 

misnomer  of  defendant;  de- 
fault  

municipal  court,  City  of  N. 
Y.;  where  served 

notice  where  complaint  not 
served;  form 

personal  service;  how  made.  . 
personal;  in  the  State 97 

publication;  legal  fees 451 

publication  longer  than  re- 
quired       441 

publishing;  "not  less  than 
once  a  week  for  six  suc- 
cessive weeks" 438 

original  process 81 

return;  time  of;  note 90 

service;  admission  of;  writ- 
ten; form 146 

service;  affidavit  for  order  of 
publication;  form 150-152 
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82 


125 


83 

96 

99 
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86 


93 
107 
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affidavit  of  deposit  in  post 

office;   form 

affidavit  of;  form 

affidavit   of,    without    the 

State;  form 

after  attachment;  exten- 
sion of  time 

appearance;  answer  alleg- 
ing nonservice '  of  sum- 
mons only 

attachment 

failure  to  serve  in  time. . 
by  publication;  infant. . . . 
certificate   of   service;    in- 
fant     under      fourteen 

years;  form 

certificate  of  sheriff:  form 
certificate;  several  defend- 
ants; form 

where  person  designated 
cannot  be  found;  form 

Christmas 

commencement  of  action . . 
committee  of  an  incompe- 
tent; adverse  interests.  . 
corporation;  affidavit;  form 

certificate;  form 

nom-esident         director 
temporarily    here.  . .  . 
who  is  managing  agent, 
defects;   removal   to   Fed- 
eral court 

deputy  attorney  general .  . 

designation  of  person  upon 

whom  it  may  be  served; 

form 

domestic  corporation 

Federal  courts;  corpora- 
tion  

forcibly  gaining  access  to 
room;  motion  to  set 
aside.  Ohon  v.  Mc- 
Conihe,  54  Misc.  48. 

foreign  corporations 

manager  temporarily  in 
State.      Rudd  v.  Mc- 
Lean A.  &  0.  Co.,  64 
Misc.  49. 
meaning    of    "  property 

in  the  State" 

notice  of  change  of  resi- 
dence of  person  desig- 
nated by;  form 

officer  temporarily  here 

person    designated    by; 

affidavit;  form  .... 

certificate;  form 

revocation  of  designa- 
tion by;  form 


157 
130 

157 

82 


161 

82 

122 

47 


126 
125 

130 

129 
107 

82 

110 
132 
128 

112 
112 

162 
108 


139 
110 

114 


111 


112 


145 
111 

133 

128 

143 
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Vol.  II.  begins 
Summons — Cont.  Page 

under    Code    Civ.    Pro. 

§  432,  subds.  1  and  2     111 
under    Code    Civ.    Pro. 

§432,  subd.  3 112 

where  no  person  desig- 
nated; affidavit;  form  133 
foreign  insurance  corpora- 
tion; managing  agent. 
Howard  v.  Prudential  Ins. 
Co.,    1   App.    Div.    135. 

Fourth  of  July 107 

husband   for   himself   and 

*.         wife 110 

incompetents 109 

certificate;  form 126 

'*'     infant  over  fourteen 109 

infant  under  fourteen. . . .     108 

affidavit;    form 131 

insurance    commissioner. .     108 
joint   defendants;    attach- 
ment      122 

Labor  Day 107 

Lincoln's  Birthday 107 

lunatic,  etc. ;  affidavit;  form     132 
order    dispensing    with 

service;  form 137 

managing  agent;  effect  of 
appointing  receiver. ...     113 

marshal's  return 124 

municipal  corporations ...      110 
natural  person;  how  made     107 
notice;     accompany    sum- 
mons    as    published; 

form 155 

entry  of  judgment  after 
publication;  form.  . .  .      158 
opening  default;   unneces- 
sary to  show  irregularity 

158,  n. 
order  for,  by  publication.; 

form 153 

order  for  service  on  resi- 
dent   who     cannot     be 

found 148 

order  that  service  be  made 
on  person  other  than  de- 
fendant       136 

-      person  designated  by  resi- 
dent  during  his  absence; 

certificate;  form 127 

person   not   judicially   de- 
clared   incompetent.-.  .  .      109 
person  served  has  adverse 
interests    to    defendant; 

order;  form 136 

personally;  territorial  limi- 
tation        97 

plaintiff 103 

proof  of,  generally 123 


at  page  873. 

Summons — Cont.  Page 

proof  of;  affidavit  of  third 

party 124 

proof  of  substituted;  form     149 

publication ^  119 

effect   of   judgment 98 

foreclosure  of  interest  in 

real  property 97 

nonresidence  and  inabil- 
ity to  serve  both  nec- 
essary      121 

papers  on  which  founded     121 

proof  of;  form 156 

rules  in  Federal  and  State 

courts  compared 115 

Saturday  afternoon 107 

sheriff 103 

Sunday 106 

substituted 116 

affidavit  of  publication; 

how  procured 326 

against  residents  and 
nonresidents;  validity 

of   judgment 122 

defendant  resident  of 
State;  opening  de- 
fault. Bishop  V. 
Hughes,  117  App.  Div. 
425. 

Federal  courts 122 

inability  to  secure  per- 
sonal service 116 

judgment  thereon 119 

statute;  constitutional.  .     117 
when  order  made. ....'.     117 
when  order  not  made. .     118 
under     sheriff     in     action 
against  sheriff;  affidavit; 

form 135 

wrong  party;  remedy 124 

shortening  time;  N.  Y.  City 
Court;  affidavit;  undertak- 
ing and  order;  forms 91 

Supreme  Court;  served  in  any 

part  of  the  State 98 

unincorporated     association; 

defendant 88 

when  action  deemed  com- 
menced under  common  law      82 

Sunday 

service  of  process  on 106 

summons;  last  day  to  begin 
publication  falling  on ... .     441 

Supplementary   Proceedings 

list  of  forms 2133 

affidavit;  execution  issued 
pursuant  to  §  1934  or 
§  1941  of  the  Code;  form  2148 


INDEX. 
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Vol.  II.  begins 
Supplementary,  etc. — Cont.     Page 

filing. 288 

judgment  debtor  after  re- 
turn of  execution;  form  2133 
judgment    debtor;    before 
return  of  execution;  form  2135 
alimony;  order  for;  cannot  be 

foundation   of 1603 

arrest  of  debtor;  discharge; 

undertaking;  form 2138 

arrest;  sheriff's  return;  form  2146 
contempt;    bringing    debtor 
before  court;  attachment 
or  order  to  show  cause. 
Matter  of  Nejez,  54  Misc. 
38. 
failure  to  produce  books. .   1861 
costs;   order  directing  judg- 
ment of;  form 2147 

dismissal;  new  proceedings 
cannot  be  begun  until  or- 
der entered  dismissing  for- 
mer proceeding.  Matter 
of  Schwarmecke  v.  Glenny, 
54  Misc.  36.  _ 
dismissing  or  discontinuing; 

order;  form 2147 

injunction 918,  919 

limitation;  when  time  begins 

to    run.  . 458 

notice  of  application;  form. .   1104 
order;  judgment  debtor  after 
return  of  execution;  form  2135 

receiver 1062, 1091 

appointment  before  or  af- 
ter return  of  execution. .   1093 

bond;   form 230 

collection  of  costs 1093 

death  of;  appointment  of 

successor  . ". 1095 

leave  to  sue 27 

limitation 1095 

municipal  court  judgment  1095 

notice 1094 

particular  debt 1093 

real  property 1092 

third  party;   order 1093 

when  not  authorized 1067 

reference;    oath    of    referee; 

form 2142 

return  of  referee;  form. . . .   2141 
requiring  debtor  to  pay  over 

money;  notice;  form 2143 

requiring  person  to  pay  over 

money;  order;  form. . . .   2144 
order  directing  application 

of;  form 2144 

service   of   order;    affidavit; 

form 2146 

surplus;  order  to  direct  to  be 

Vol:  ii— 88 


at  page  87S. 

Supplementary,  etc. — Cont.     Page 
paid  to  judgment  debtor; 

form 2145 

third  party;   affidavit;   form  2139 
injunction  against  dispos- 
ing of  property;   form. .   lOOl 

order;  form 2140 

payment  of  money  to  sher- 
iff; contempt 1868 

permitting  person  to  pay 
debt  to  sheriff;  affida- 
vit; form 2142 

notice;    form 2142 

order;  form 2143 

vacating;  county  judge 342  , . 

warrant;    arrest;    failure    to    , 
give  undertaking;   form  213Q 
arrest  of  debtor;  affidavit 

to  procure;      form 2137 

arrest  of  judgment  debtor; 
form 2137 


Surplus  Moneys 

claim  of  creditor;  form 

notice    of    motion   for   pay- 
ment;  form 

reference;  certificate  of  clerk 
as  to  appearances;  form 

order;  form 

report  of  referee;  form. . . . 
summons  of  referee;  form 


1949 

1951 

1949 
1948 
1950 
1948 


Supreme  Court 
judge  of,  power  to  make  order 
in  county  court  action . . .     343 

Sureties 

action  against;  parties  de- 
fendant       607 

attorney 215 

contempt;   falsely  justifying 

on  bond 1861 

discharge  from  further  liabil- 
ity  on   motion;    affidavit; 

form 240 

discharge  from  fm'ther  liabil- 
ity; proceedings  to  compel 
accounting  and  filing  new 

bond;  forms 240-243 

discharge  from  liability;  order 
requiring  new  bond;  form    241 

freeholder;  who  is 215 

householder;  who  is 215 

insolvency;  replevin 216 

justification;  default  of  party 

excepting 217 

failure;  effect 217 

release  of;  undertaking. ....     219 
undertaking;  must  be  resident  \^ 

of  State 215 


Surrogate 

amendment  of  decree  or  order 

execution;  compelling  issu- 
ance of;  mandamus 

injunction 

process-  served  in  any  part  of 
the  State 

special  authority  to  act  as 
county  judge 

Survey 

list  of  forms 

affidavit;     what    must    be 

shown 

Code  sections  applicable. . . . 

notice  of  motion;  form 

order;  form 

real  estate  actions  applicable 

to 

real  property  action;  affidavit 

to  procure;  form 

trespass;  action  for 
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Sureties — Cont.                          Page   Tender  Page 

number  of 214       list  of  forms 513 

ability  to  perform 517 

acceptance   of 515 

210       affirmative  relief;  basis  of  520-522 

after  suit;  governed  by  Code  514 

1354       before  and  after  suit;  effect.  .  513 

923       before  due  date 521 

before  service  but  after  sum- 

98           mons  is  issued 514 

certified  check 519 

342       check  not  objected  to 519 

conditional;    demanding    re- 
ceipt   517 

1856           effect  of 516 

courts  in  which  may  be  made  515 

1856       defense  to  action 514 

1856  definition 513 

1857  effect  of 513 

1857       excuse  for  failing  to  make. . .  522 

holiday 521 

1856  how  made 518 

interest    added    to    discover 

1857  amount  on  recovery 514 

1856       interest  as  affected  by 521 

mortgage;  affirmative  action 

to   cancel 520 

demanding        satisfaction 

piece 521 

1354       foreclosure 520 

national  bank  notes 518 

notice   of   acceptance;    after 

action  brought;  form 525 

1461       payment  in  court;  necessity 

of,  to  keep  tender  good .  515 

1450  waiver 523 

1449       pleading 523 

1446       promissory  note;  payment  of; 

1509           production  of  note 519 

1487       rescinding ■ 523 

return  of  draft  given  in  set- 
tlement    618 

1419       return  of  stock 518 

title  of  money  paid  into  court  516 

1357       verbal  offer  insufficient 518 

voluntarily    absents    himself 

1451  from  place  of  payment. . .  521 
whom  to 521 


Tax  Assessment 

oath  to  roll;  mandamus. . . 

Tax   Law 

certiorari    to    review    assess- 
ment; petition;  form 

certiorari  to  ,  review;  fran- 
chise tax  of  corporation 

New  York  City 

practice 

proceedings  in 

writ;  form 

mandamus;  canceling  taxes 
levied  on  educational  in- 
stitution;  form 

compelling  tax  officers  to 

act 

special  franchise  tax;  certio- 
rari to  review 

street  railroad;  certiorari  to 

review;  writ;  form 

transfer  tax;  reference 

Taxpayer 

action   by;   New  York  City 


1484 
1920 


595 


Telephone  Company 

mandamus;  to  compel  fur- 
nishing of  service 1361 

erecting  poles;  lermit  of  vil- 
lage trustees;  compelled  by 
mandamus 1358 


Theatres 

police  commissioner  refusing 
application  for  license;  cer- 
tiorari to  review 1439 

Time 

appearance;  how  computed.     159 

Title 

affidavits;  amendments;  nunc 
pro  tunc 191 


Title— Cont.  Page 

bond  or  undertaking 214 

order  made  by  judge  of  an- 
other  court 343 

personal     property;     posses- 
sion      1218 

Tort 

certiorari  to  review;   action 

for  false  return 1494 

confession  of  judgment  for. .       62 

Trade-maxks 

injunction 883-885,  897-899 

color  of  package : .  .     980 

order;  form 988,  989,  1004 

Trespass 

injunction 902 

Trials 

contents  of  chapter 1954 

adjournments 1962 

Code  provisions 1962 

conditions    imposed 1963 

municipal    court    of    New 

York   1962 

papers  on  motion  for 1963 

reason   for 1962 

by  the  court 1986 

findings 1987 

form 1988 

general  principles 1986 

how  brought  on 1987 

changing    place    of;    list    of 

forms 1954 

affidavit    after     demand; 

form 1959 

affidavit  to  prevent  change; 

form.  ; 1961 

Code  provisions •  1955 

consent  to 1958 

consent  by  plaintiff's  at- 
torney; form 1959 

convenience  of  witnesses. .   1956 
affidavit;  contents  of . . .   1957 

affidavit;   form 1959 

foreign  corporation  suing 
resident      of      State. 
MiUs  &  Gibb  v.  Starin, 
119  App.  Div.  336. 
demand     by     defendant; 

form 1958 

false  imprisonment;  con- 
venience of  witnesses. 
Lufty  V.  Sullivan,  119 
App.  Div.  506. 

general  principles 1956 

impartial  trial 1955 

affidavit;   form 1960 
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Page 


when  motion  should  be 

granted.        Jacob     v. 

Town  of  Oyster  Bay, 

119  App.  Div.  503. 

notice  of  motion  with  stay; 

form I960 

order;  form 1962 

order  to  show  cause  with 

stay;  form .    1961 

waiver 1958 

when  motion  made 1958 

who  may  make  motion. . .   1958 

charge 1982 

degree  of  proof 1983 

exceptions    1982 

usury;     refusal   to   charge 

as  to 1983 

what   to   contain;   general 

principles 1982 

communication  between 

judge  and  jury 1972 

reading  portions  of  evi- 
dence     1972 

taking    exhibits    to    jury 

room   1973 

cross-examination;        collat- 
eral matters;  scope  of 1981 

demurrer 1986 

how  brought  on 1987 

order  sustaining  or  over- 
ruling; form 1988 

directing  verdict;   both  par- 
ties moving  for  direction  1975 
construction  of  statute.  . .   1975 
dismissal  on  the  merits  and 

nonsuit   1973 

remarks  of  judge  indicat- 
ing that  certain  matters 
are  not  for  consideration 

of  jury 1974 

void    contract 1975 

dismissal    after    verdict    on 

special  facts 1985 

dismissal;     employers'     lia- 
bility act 1968 

dismissal  on  opening 1968 

dismissal  on  the  merits 1975 

dismissal  on  the  merits  and 

nonsuit  1973 

dismissal  on  the  pleadings .. .   1967 
evidence;    anticipating    evi- 
dence   in     support     of 

counterclaim 1981 

change  of  ruling  in  ex- 
cluding exhibits;  new  ob- 
jection    1978 

compelling 1982 

cross-examination  as  to  im- 
proper     evidence      ad- 


268 


BRADBURYS 


:  rials — ^Cont. 

mitted    over    objection; 
effect 1979 

excluding  certain  class  of 
evidence;  one  objection 
sufficient 1978 

illegal  evidence;  received 
without  objection;  fur- 
ther evidence  of  same 
kind  objected  to 1979 

leading  questions;  when 
justified;  hostile  witness  1982 

limiting  effect  of 1980 

motion  to  strike  out  tes- 
timony.     1970 

objections  in  the  course  of 
the  trial 1978 

secondary;  received  with- 
out objection;  effect. .. .   1980 

striking  out 1979 

written  instrument;  parol 
testimony  as  to  terms. .   1979 

rial;  Jury 

list  of  forms 1963 

jury;  list  of  forms 1964 

drawing 1963 

drawing;    challenge;    how 

tried 1964 

reasons  for 1964 

foreign  jury;  order;  form  1966 
improper  questions. . . .  1964 
list  of  jurors  to  be  de- 
livered to  sheriff;  form  1966 
sheriff's  notice  of  draw- 
ing foreign  jury;  form  1966 
struck  jury;  notice;  form  1965 

order;  form 1965 

notice  of  motion;  form  1965 

mistrial;  costs  upon 1971 

ground  of 1970 

when  declared 1970 

withdrawing  juror 1971 

negligence    action;    showing 

defendant  is  insured 1981 

nonsuit 1973,  1977 

notice  to  produce;  form. ....     391 
objections    to    admission    of 

evidence;  how  taken 1969 

offer  of  testimony 1980 

opening  and  closing 1967 

right   to 1967 

order  of  proof 1980 

preliminary  motions  on  the 
pleadings  and  opening ....   1967 

rebuttal 1980 

reopening   case 1971 

evidence;  confined  to  point 
on  which  case  was  re- 
opened    1971 


-j^age 

request    to    call    witness; 
must  not  be  conditional .   1971 
settling  special  issues;   Code 

provisions     1989 

discretion  of  trial  court. . .   1989 

divorce  action 1989 

order     settling      issues; 
form 1992 

list  of  forms 1989 

notice  of  motion  for  jury 
trial;  form 1990 

order  denying  motion  to 
set  aside  verdict  on 
special  issues 1993 

order  for  trial  by  jury; 
form 1990 

order  referring  to  referee 
to  settle  issues 1991 

report  of  referee  settling 
issues    1992 

verdict  not  binding 1989 

striking  out  evidence 1979 

documents  proved  to  be 
defective  after  once  ad- 
mitted     1970 

witness  refused  to  be  cross- 
examined 1970 

striking  out  testimony  after 

case  submitted. 1970 

verdict;   compromise 1985 

dismissing  the  complaint 
after  verdict  on  special 
facts 1985 

interest  added 1984 

motions    on 1985 

receiving;  list  of  forms.  ..  .   1983 

absence  of  judge 1984 

absence    of    judge    and 

jury 1983 

clerk's  minutes;  form. . .   1984 
Code   provisions 1983 

setting  aside  as  against 
weight  of  evidence 1985 

special  issues;  divorce  ac- 
tion;  form 1985 

subject  to  opinion  of  court; 
form 1984 

Troy 

'    City    Court     of;     summons; 

where  served 99 

Trustee 

bankruptcy;  leave  to  sue ....       29 
plaintiff 597 

confession  of  judgment 61 

corporation;  injunction;  vot-  - 
ing  stock 888 

depositary  only;  action  by.  ..     597 


Trustee— Cont.  Page 

express    trust;    agent;    sold 

note 596 

attorney  taking  notes  for 

clients 596 

person  to  whom  money  is 
given  for  speculation. . .     596 
resignation;  injunction 892 


Undertakiiig 

list  of  forms 213 

acknowledgment 214 

amendment 219 

appeal  from  order;  form. . . .  237 

liability  of  surety 221 

termination  of  liability. . .  223 
appeal  to  Court  of  Appeals; 

form 236 

appeal  from  surrogate's 
court;  exception  to  sure- 
ties not  allowed.  MaU&r 
of  Sheldon,  117  App.  Div. 
357. 

approval 216 

arrest;  demand;  when  neces- 
sary    7 

two    defendants;    liability 

as  to  one 223 

attaclunent;  form 233 

attorney;  surety 215 

change  of  parties 220 

consideration 215 

date 214 

distinction     between,     and 

bonds 213 

filing 220 

filing  notice  of;  form 238 

form 225 

form  and  requisites 214 

injunction 1036—1056 

justification;  affidavit  sworn 

to  before  attorney 218 

default 218 

of  sureties 216 

Code  provisions 238,  n. 

replevin 218 

smaller  amount 218 

surety 218 

sworn  to  before  attorney. . 

225,  n. 

two  or  more  sureties;  each  ., 

in  smaller  smns 218 

mechanic's  lien;  liability  of 

surety 222 

party  joining 214 

release  of  surety 219 

removal  of  action  from  Mu- 
nicipal to  City  Court;  form  235 
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Undertaking — Cont.  Page 

replevin;  amendment 1226 

liability  of  surety 1226 

liability  thereunder 1225 

seal 213 

security  for  costs;  form 234 

substitution  of  parties;  effect  623 
sureties;     countersigning 

checks 215 

discharging    from    further 

liability;  affidavit;  form  240 

effect  of  failure  to  justify.  217 

exception  to;  form 237 

failure  to  justify 217 

justification;     default     of 

party   excepting 217 

form 238 

liability  of 220 

more  than  one  surety  com- 
pany   220 

number  of 214 

resident  of  State 215 

sufficiency;  reference  to  de- 
termine    217 

title 214 

Undisclosed  Principal 

parties  defendant 607 

Unfair  Trade 

corporate  name;  use  of;  in- 
junction; affidavit;  form.  .     931 

injunction, 883-885,  897-899 

complaint;  form 937 

order;  forms 988,  989,  1004 

mail;  receipt  of;  injunction. .     980 

names  of  plaintiff's  customers 
surreptitiously  obtained; 
affidavit;  form 925 

secret  processes;  injunction; 
order;  form 985 

Unincorporated  Association 

expulsion  from;  injunction. .     902 
summons;  how  designated  in      88 

United  States 

petition  for  writ  of  assess- 
ment of  damages;  property 
taken  for  public  use;  form  1542 

V. 

Venue 

affidavits.  .  .  . , 191 

amendment 209 

change  of;  stay  of  proceeding  475 

return 456 

Verification 

list  of  forms 


625 
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Verification — Cont.  Page 
agent  or  attorney;  material 
allegations     within     his 

knowledge;  form 539 

personal  knowledge 532 

amended     complaint;     after 

service  of  unverified  com- 
plaint. .  . 527 

answer;   by  oinly  one,  when 

should  be  by  all 533 

answer  denying  incorporation 

of  plaintiff 626 

answer;    divorce 529 

fraud;  action  for 529 

libel 529 

negligence  action 529 

attorney    when    party    not 

within  county;  form 538 

attorney   without   authority  633 

change  of  name 527 

complaint;  amendment  mere- 
ly by  verifying 527 

vmverified  served  on  one  of 

two  or  more  defendants  528 
complaint  used  as  pleading 

merely 526 

condemnation    proceedings; 

petition  or  answer. ......  527 

confession  of  judgment;  form  69 

corporation;  domestic;  agent  631 

director  is  an  officer. . . .  530 

officer  deemed  party. . .  530 

ofiicer;    form 636 

foreign;    an   officer   as   an 

agent  thereof 531 

attorney  or  agent;  form  537 
counterclaim    to    unverified 

complaint 629 

defective;  remedy 533 

dilatory   defenses 527 

evidence    as    against    party 

verifying  personally 534 

infant's  land;  petition  for  sale 

of 527 

insolvent  debtor;  petition  for 

discharge 527 

joint  debtors'  action  against  526 

omission  of 628 

from  pleading 628 

partners;  by  one  of  two  or 

more 533 

party;  form 534 

reason  why  not  made  by. .  531 
people  of  the  State  of  New 

York;  public  officer  in  their 

behalf;   form 535 

"person  other  than  party". .  531 

petition;  guardian  ad  litem. .  50 
pleadings  as  affidavit,  when 

verified 534 


Verification — Cont.  Page 

pleading  subsequent  to  one 

which  is  verified 528 

positive   allegations 632 

positive  allegations  but  aver- 
ments show  made  on  in- 
formation and  belief 532 

privileged    from    testifying; 

omission 628 

return  to  a  writ  of  habeas 

corpus 626 

return  to  State  writ 456 

submission    of    controversy; 

attorney 73 

form 78 

substantial  compliance  with 

Code 533 

summary  proceeding;  peti- 
tion      527 

surrogate's   court „.     527 

who  should  make 530 

written  instrument  for  pay- 
ment of  money;  pleading 
founded  upon;  form 540 

Villages 

notice  of  intent  to  sue;  form .   3,  10 
Village  Trustees 

poles;  erection  of;  mandamus  1368 
Voluntary  Association 

arrest  of  trustees  in  civil  ac- 
tion      764 

injunction;       expulsion      of 

member 887 

suspension  from;  injunction; 
order;  form 994 

W. 

Waiver 

appearance;  defects  in  sum- 
mons and  service  thereof     160 
notice   of,   in    foreclosure; 

form 164 

order;  jurisdiction;  objection 

'    to;  form 376 

municipal  corporation;  notice 

of  intent  to  sue 2 

recital  in  order 332 

stay  of  proceeding;  nonpay- 
ment of  costs 468 

tender;  payment  into  court    523 

Warrant 

arrest;  witness  refuses  to 
prove  conveyance;  form. .     186 

Waste 

injunction 917 

receiver  in  action  for 1064 


Tol.  II, 

wm 

action  to  establish;  receiver 
action  to  determine  validity 

of;   receiver 

construction;  parties  defend- 
ant   

parties;   intervention 

Witnesses 

list  of  forms 

arrest;  affidavit  to  prevent; 

form 

attachment;  affidavit  to  pro- 
cure; form 

disobedience  of  subpoena; 

form 

commitment;  refusal  to  tes- 
tify as  to  execution  of  con- 
veyance; form 

compelling  to  give  testimony 

when  not  subpoenaed 

contempt;  compelling  attend- 
ance   

order  requiring  him  to  ap- 
pear after,  first  contempt; 
form 
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Witnesses — Cont. 

refusal   to   promise   as   to 
future  acts 

refusal  to  testify 

cross-examination;    refusal; 

striking  out  testimony .... 
discharge   from   arrest;    affi- 
davit; form 

order;  form 

fees  of 

fees;  affidavit  on  taxation  of 

costs;  form 2019, 

oath;  subscribing  witness  to 

conveyance;  form 

warrant  to  apprehend;    form 
warrant;    commitment;    fail- 
ure to  testify;  form 

Writ  of  Assessment  of  Dam- 
ages. See  Assessment  of 
Damages,  Writ  of 1534 
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